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In Cimineili iv. umland Eros., Inc., 236 A.D.
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York court held the measure of damages was the
loss of value in terms of the total structure,
with the costs of repair being merely
evidential of the amount of the loss. It may
be doubted the case remains authoritative in
that state. See Bellizzi v. Huntley Estates,
Inc., 3 N.Y. 2d 112, 164 N.Y.S. 2d 395, 143
N. E. 2d 802 (Ct., App., 1957); Annotation" 123
A.L.R. 515. 525 (1939). At any rate, the
general rule with respect to building
contracts is [that] the disappointed owner may
recover the costs of completing the promised
performance or making necessary repairs,
unless unde~ the facts it is impossible to do
so or the costs of completion or repairs would
constitute unreasonable economic waste, in
which event, reference would be made to the
difference in value formula. 1 Restatement,
Contracts § 346 (1) (a) (1932); 5 Corbin,
Contracts § 1089, p. 408 (1951); McCormick,
Damages § 168, p. 648 (1935); 5 Williston,
Contracts (rev. ed. 1937), § 1363, p. 3825i
Annotation, 123 A.L.R. 515 (1939).

In the present case, the cost of repairs,
or the cost of replacement if replacement is
nece~sary to obtain the promised performance,
is the appropriate approach without reference

the value of the building as an entity.to
Sr:::e Van Dusen AircrafT; ::,"upplies, inc. v.
Terminal Const. Corp., 3 N.J. 321,329 (1949}i
Drummond v. Hughes, 91 N.J.L. 563, 565(E. & A.
1918}i Brownv. Nevins, 84 N.J.L. 215 (Sup.
Ct. 1913) i North Bergen Board of Education v.
Jaeger, 67 N.J.L. 39 (Sup. Ct. 1901).

255-56, 168 A.2d at 35. (emphasis added;
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party in as good a position as he would have
been had the contract been performed." Carter
v. Quick, supra. Here we. agree with
appellants that their asserted pro rata basis,
plus cost of any repairs and damages caused by
leaks before replacement of the roof, is a
reasonable basis for the recovery of damages
by appellee. It is undisputed that appellee
had the use of one portion of the roof for 9
years and of another for 11 years.
Repairs up until those were paid for by
appellants. To allow 18/20 of the

to ignore

portion.
times
appellee

replacement costs would be
appellants' attempted ~repairs and appellee's
continued use of the first replacement costs
and 9/20 of the original roof. We view
prorating of damages at 11/20 of the first
replacement costs and 9/20 of the second as

fairer measure of assessingbeing

appellants that appellee's installation .of a
more expensive roof than was provided for in
the original contract was error. It appears
that the 2-ply roof was represented to be
equal in quality to that of the more expensive
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~Iltitled Lo 0. LUO[ Lho.L would meet the quality.
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In discussing the concept of preventing
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JUDGMENT OF THE C:IRCU:IT COCRII'
FOR BALT:IMORE C:ITY AFF:I:RMED:IN
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