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IN THE UNITED STATES BANKRUPTCY COURT 
DISTRICT OF KANSAS AT KANSAS CITY 

 
In Re:        ) 
JOHN Q. HAMMONS FALL 2006, LLC,  ) Chapter 11 
et al.,      )  

)  Case No.  16-21142 (RDB) 
   Debtors,  ) Jointly Administered 
 

HEARTLAND FINANCIAL SERVICES, LLC’S MOTION FOR LEAVE  
TO FILE AN AMENDED PROOF OF CLAIM AND  

RESPONSE TO JD HOLDING L.L.C.’S OBJECTION TO CLAIM 
 
 Heartland Financial Services, LLC (“HFS”), pursuant to 11 U.S.C. § 501, Federal Rule 

15(a) and Fed.Bank.R.Civ. P 3001 respectfully moves this Court for its Order allowing HFS to 

amend it claim numbered 277 (the “Claim”). HFS states the following in support thereof its 

Motion to Amend the Claim as well as the following response to JD Holding L.L.C.’s Objection 

to Claim of Heartland Financial Services, Inc. (Doc. 2162): 

1. The Court should allow an amendment to the Claim because amendments should be 
freely permitted if the Claim and the proposed amendment are virtually identical. 
 

 HFS should be allowed to amend its Claim because the Claim provided Debtor with 

adequate notice of the existence, nature and amount of the claim against Debtor. “In a bankruptcy 

proceeding, amendment of a proof of claim is freely permitted so long as the claim initially 

provided adequate notice of the existence, nature and amount of the claim as well as the creditor’s 

intent to hold the estate liable.” In re Tanaka Bros. Farms, Inc., 36 F.3d 996, 998 (10th Cir. 1994). 

“In other words, if the substance of the original proof of claim remains unchanged by an amended 

proof of claim, the amendment should be permitted.” In re Richter, 478 B.R. 30, 39 (2012). In the 

instant case, the Claim and the proposed amended claim are identical with respect to the existence, 

nature and amount of the claim. The proposed amended claim is attached as Exhibit 1, which adds 
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the attachment of the October 2009 Agreement that is the basis of the Claim. Therefore, the Court 

should allow HFS to file its amended Claim.  

2. The Court should allow an amendment to the Claim because there is no prejudice in 
allowing the amendment. 
 

Allowing HFS to amend the Claim will not unduly prejudice Debtors or the estate.  In re 

Montagne is directly on point. 421 B.R. 65 (D. Vt. 2009). In Montagne, a creditor sought to amend 

its claim because it failed to attach the supporting promissory note to its original claim. Id. at 79.    

The creditor in Montagne, sought to amend its claim, “the only difference was the documents 

supporting the proof of claim were attached to the amended proof of claim . . .” Id. at 81. The 

Court held that there was no prejudice because there were ten months of litigation, the proof of 

claim was timely filed, and the Debtor and trustee clearly had adequate notice of the existence and 

nature of the claim. Id.  Here, there is no dispute that HFS timely filed the Claim. The Claim was 

filed on November 29, 2016. The last date to file claims was December 23, 2016. Moreover, HFS 

and Debtors litigated this matter in the Circuit Court of Greene County, Missouri for five (5) years 

prior to Debtors seeking protection under Chapter 11 of the Bankruptcy Code. The specific case 

number was referenced in the Claim. Additionally, the Debtor and Trustee had adequate notice of 

the Claim as the case number was referenced, the debtor was involved in lengthy litigation and the 

debtor was able to identify the agreement (as well as other purported agreements) in its objection 

to the Claim. Clearly, as shown by its objection, the Debtor has full knowledge of the basis and 

extent of the Claim.  Finally, HFS has moved to amend shortly after the claim was challenged. In 

the Matter of Best Refrigerated Express, Inc., 192 B.R. 503, 507 (D. Neb 1996).  Therefore, there 

is no prejudice in allowing the amendment. 
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3. The Court should allow the amendment to the Claim because the non-attachment of the 
agreement was the result was inadvertent and was done in good faith. 

 
The Court should allow the amendment because Creditor was unaware of its failure to 

attach the agreement until the objection was filed. HFS did not omit the agreement in an attempt 

to hide or confuse Debtors or the estate. Indeed, HFS specifically referenced the case number that 

was the basis of the Claim. Undersigned counsel believed that the filing including the attachment. 

However, when the Claim was actually filed, the attachment was inadvertently omitted from the 

filing with the Court. Therefore, because the omission of the supporting documents was a good 

faith mistake and inadvertently done, the Court should allow the Claim to be amended. 

4. The Court should allow the amendment because the amendment is not futile in that the 
2009 Agreement was not superseded. 
 

The October 1, 2009 Agreement (Doc. 2162 Exhibit “B”) has not been superseded by either 

the March 13, 2010 agreement (Doc. 2162 Exhibit “C”) (“March Agreement”) or the July 14, 2010 

Agreement (Doc. 2162 Exhibit “D”) (“July Agreement”) because the March Agreement and the 

July Agreement are both distinct and different agreements unrelated to the October 1, 2009 

Agreement, and, alternatively, because the July Agreement was never signed by any party with 

authority to bind HFS. 

The March Agreement contains no provision that states it supersedes or amends the 

October 1, 2009 agreement. Instead, it is merely a different agreement reached between HFS and 

John Q. Hammons Hotels & Resort, LLC. There is nothing in the March Agreement that would 

indicate in any way that it was intended to supersede or amend the October 1, 2009 agreement. 

The July Agreement also was not intended to and did not supersede the October 1, 2009 

Agreement, despite its language.  On July 14, 2010, Gary Fruits, not associated with HFS, met 

with Mr. Hammons because HFS principal Jerry Bengston was unavailable.  There, and during 
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communications leading up to this meeting, it was made clear that HFS was to be paid the flat fee 

stated in the October 1, 2009 Agreement, and was to be paid a success fee as shown in the July 14, 

2010 Agreement.   

HFS had previously spent countless man-hours and made extraordinary efforts to provide 

financing for various Hammons entities, only to be thwarted in its efforts by various Hammons 

employees along the way.  As a result, HFS informed Mr. Hammons that it intended to cease its 

efforts to provide financing.  Mr. Hammons refused, ultimately offering and agreeing to pay the 

flat fee reflected in the October 1, 2009 Agreement.  But this was never meant to replace any sort 

of percentage-based success fee for financing, which are standard for this type of work.  This is 

what led to the meeting between Gary Fruit and Mr. Hammons on July 14, 2010 where Mr. Fruits 

and Mr. Hammons signed the July 14, 2010 Agreement.   

The July 14, 2010 Agreement was clearly put together “on the fly.”  It was based ver-batim 

on the October 1, 2009 Agreement and Mr. Hammons and Mr. Fruit made some handwritten 

changes.  Nothing, however, was ever intended to supersede or terminate the October 1, 2009 

Agreement; rather, the July 14, 2010 Agreement was complimentary to the October 1, 2009 

Agreement.  Further, the July 14, 2010 Agreement was never accepted by HFS.  Jerry Bengston is 

the managing member of HFS and the one who had authority to bind HFS. Mr. Bengston’s 

signature appears on the October 1, 2009 Agreement. The July Agreement shows that it was signed 

on behalf of Mr. Bengston by “GF.” (Doc. 2162 Page 24 of 24). “GF” stands for Gary Fruits. Mr. 

Fruits informed Mr. Hammons on July 14, 2010 that while he would sign on behalf of Mr. 

Bengston, Mr. Bengston would have to ratify the July Agreement. Mr. Bengston did not ratify the 

July Agreement and did not authorize Mr. Fruits to bind HFS to the July Agreement. Therefore, 
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and for that additional reason, the July Agreement does not supersede the October 1, 2009 

Agreement.  

WHEREFORE, Heartland Financial Services, LLC respectfully moves this Court for its 

Order grating leave to amend the Claim and for such other and further relief as this Court deems 

proper and just.  

 
 

BAIRD LIGHTNER MILLSAP, P.C. 

     /s/ Patrick R. Baird     
     Patrick R. Baird KS Fed # 23036 
     1901-C S. Ventura Ave. 
     Springfield, MO 65804 
     pbaird@blmlawyers.com 
     Telephone: 417-887-0133 
     Facsimile: 417 887-0133 
     Attorneys for Heartland Financial Services, LLC 
 
 

CERTIFICATE OF SERVICE 
 
 The undersigned hereby certifies that a true and correct copy of the foregoing pleading was 
filed electronically on the 4th day of June 2018, and served via CM/ECF email on the Court’s ECF 
notice list. 
 
 

        /s/ Patrick R. Baird  
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District of Kansas 
Claims Register 

16-21142 John Q. Hammons Fall 2006, LLC  
Judge: Robert D. Berger  Chapter: 11

Office: Kansas City       Last Date to file claims: 

Trustee:   Last Date to file (Govt): 
Creditor:          (8615721)   
Heartland Financial Services, 
LLC 
c/o Baird Lightner Millsap, P.C. 
1901-C S. Ventura Avenue 
Springfield, Missouri 
65804            

Claim No: 277 
Original Filed 
Date: 11/29/2016 
Original Entered 
Date: 11/29/2016 
Last Amendment 
Filed: 06/04/2018 
Last Amendment 
Entered: 06/04/2018

Status:  
Filed by: CR  
Entered by: Patrick R Baird  
Modified:  

 Amount claimed: $450000.00            
 

History:  
Details 277-

1 

11/29/2016 Claim #277 filed by Heartland Financial Services, LLC, Amount claimed: $450000.00 
(Marshall, Terri) 

2162 05/07/2018 Objection to Claim Number 277 filed by Heartland Financial Services, Inc. and Notice 
of Objection Deadline. Proposed Hearing to be held at. Certificate of Service on. Filed 
by Creditor JD Holdings, L.L.C. (Margolies, Jonathan)

Details 277-
2 

06/04/2018 Amended Claim #277 filed by Heartland Financial Services, LLC, Amount claimed: 
$450000.00 (Baird, Patrick) 

 

Description: (277-1) Services Performed  

Remarks:   

 

Claims Register Summary 

Case Name: John Q. Hammons Fall 2006, LLC  
Case Number: 16-21142 
Chapter: 11 
Date Filed: 06/26/2016 
Total Number Of Claims: 1 

Total Amount Claimed*   $450000.00 

Total Amount Allowed*     

*Includes general unsecured claims 
 
The values are reflective of the data entered. Always refer to claim documents for actual 
amounts.  



 Claimed Allowed

Secured 

Priority 

Administrative

 




