UNITED STATES BANKRUPTCY COURT
DISTRICT OF KANSAS AT KANSAS CITY

X
In re :  Chapter 11
JOHN Q. HAMMONS FALL 2006, LLC, etal, : CaseNo.16-21142 (RDB)
: Jointly administered
Debtors :
X

JD HOLDINGS L.L.C.’S OBJECTION TO CLAIM
OF HEARTLAND FINANCIAL SERVICES, INC.

ID Heldings, L.L.C. (“JD Holdings™), pursuant to 11 U.S.C. § 502(a) and (b} and Rule
3007(a) of the Fed. R, Bankr, P., submits this objection (the “Objection”) to the proof of claim
numbered 277 (the “Claim™),! filed by Héartland Financial Services, Inc. (“Heartland™) in the
above-captioned, jointly-administered Chapter 11 cases. In support of the Objection, JD Holdings
respectfully states as follows:

BACKGROUND

The Claim seeks $450,000, purportedly based on October 1, 2009 Advisor Agreement
between, on the one hand, non-Debtors John Q. Hammons, John Q. Hammons Hotel, LLC,? and
its affiliates, and on the other hand, Heartland (the “Purported October 2009 Agreement™). A copy
of the Purported October 2009 Agreement is not attached to the Claim, though based on the Claim
amount JI Holdings believes it to be the purported advisor agreement attached hereto as Exhibit
B, which was purportedly signed by the parties on October 2, 2009 (Hammons) and October 5,
2009 (Heartland). The Purported October 2009 Agreement calls for Heartland to receive $150,000

per vear for three years—a total of $450,000—in exchange for Heartland “identify[ing] and

YA copy of the Claim is attached hereto as Exhibit A,
2 ID Holdings is not aware of any entity existing under this name.
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introduc[ing] financial consulting of new and existing hotel and convention center Projects to
Hammons. [sic]” See Bx. B. ] 1-2. A copy of the Purported October 2009 Agteement was
attached as an exhibit to a complaint filed by Heartland in Missouri state court relating to the same
subject matter as the Claim, Heartland Financial Services, LLC v. John (). Hammons, et af., No.
1131-cv-07667.

In addition to the Purported October 2009 Agreement, JD Holdings is aware of at least two
subsequent and superseding purported agreements between Heartland and a Hammons entity
covering the same subject matter, The first, called an “Engagement Letter/Fee Agreement” dated
March 1".\3", 2010, is between John Q. Hammons Hotels & Resort, LLC and Heartland, and attached
hereto as Exhibit C (the “March 2010 Agreement”). It states that Heartland “for a fee [has] agreed
to assist [John Q. Hammons Hotels & Resort, LLC] in obtaining financing” and contemplates that
$533 million in financing will be received for use on seven separate hotel projects. See Fx. C. at
1. It further provides that Heartland will be paid a fee equal to a percentage of the loans placed
(id. § 4) and specified that the agreement “shall supersede any other Financial Placement fee
agreements [John Q. Hammons Hotels & Resort, LLC] may have signed with [Heartland].” Id. §
5. On information and belief, the financing referenced in the March 2010 Agreement never
materialized.

The second subsequent agreement has the same form as, and identical parties to, the
Purported October 2009 agreement, but with signatures dated July, 14 2010 (the “July 2010
Agreement™), and is attached hereto as Exhibit D. Both the Purported October 2009 Agreement
and the July 2010 Agreement are dated as of October 1, 2009 (although neither was actually signed
on that date). Notably, the Purported October 2009 Agreement’s payment provision calling for
$450,000 to be paid to Heartland was crossed out and replaced with a handwritten notation

specifying that Heartland would be paid a percentage of up to $800 million in loans. See Ex. D,

-2
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at 1. The July 2010 Agreement further states that it “constitutes the entire agreement and
understanding between the parties . . . and integrates all prior discussion between them related to
the subject matter hereof” Id. 9 5 (emphasis added). On information and belief, prior to the
signing of the July 2010 Agreement, Heartland was under the impression that Hammons or
Hammons-related entities were close to receiving $800 million in financing, though ultimately that
financing never materialized,

ARGUMENT

L The Claim should be disallowed because it does not provide adequate information
to put the Debtors or creditors on notice of the purported claim.

a. The Claim does not identify the Debtor or Debtors against which the Claim is
asserted.

The Claim should be disallowed because it does not sufficiently identify the Debtor or
Debtors against which it is asserted. The Claim itself lists “Heartland Financial Services, LLC”
as the debtor, and not any entity that is actually a Debtor in these cases. See Ex. A at 1. Moreover,
the Purported October 2009 Agreement on which the claim is presumably based is not between or
signed by any Debtors.

b. The Claim is not entitled to a presumption of validity because Heartland failed
to attach necessary supporting documentation and the Court should prohibit
Heartland from introducing such documentation in support of its claim.

The Claim should not be granted a presumption of validity because Heartland failed to
attach supporting documentation and failed to explain the lack of such documentation as required
by the Federal Rules of Bankruptcy Procedure. See Fed. R. Bankr. P. 3001(c)(1) (“when a claim
... is based on a writing, a copy of the writing shall be filed with the proof of claim. If the writing
has been lost or destroyed, a statement of the circumstances of the loss or destruction shall be filed

with the claim™), The failure to attach such documentation (or explain its absence) strips a claim

of the prima facie validity it would otherwise be afforded pursuant to Fed. R. Bankr. P. 3001(f).

-3-
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See In re Reynolds, No. 11-30984 HRT, 2012 WL 3133489, at *3 (Bankr, D. Colo. July 31, 2012).
Moreover, pursuant to Fed. R. Bankr, P. 3001(c)(2)(D)(i), the Court may now “preclude the holder
from presenting the omitted information, in any form, as evidence in any contested matter or
adversary proceeding in the case, unless the court determines that the failure was substantially
justified or is harmless.” Here, Heartland’s failure to attach the Purported October 2009
Agreement cannot be justified because its use in the pending state litigation shows the Purported
October 2009 Agreement was readily available to Heartland. Nor can Heartland’s failure be
considered harmless, First, there two substantially different purported agreements dated October
1, 2009 (neither of which was actually signed on that date), meaning JD Holdings has been forced
to speculate on which‘ purported agreement is being referenced. Second, the core of this dispute
is centered on the existence of multiple versions of that agreement and the failure to attach it is
little more than a transparent attempt to invite confusion and mistake in the hope Heartland could
prevail in error. Accordingly, Heartland should be prohibited from presenting the any purported
agreement as evidence in support of the Claim.’

II. The Claim should be disallowed becanse the Purported October 2009 Agreement
was superseded by two subsequent contracts under which no payment is required.

The Claim should be denied because the Purpotted October 2009 Agreement, which
appears to be the basis for the claim based 6n the $450,000 Claim amount, has been superseded
by two subsequent contracts, neither of which require payment to Heartland. The Code provides
that a claim may not be allowed when “such claim is unenforceable against the debtor and the
property of the debtor, under any agreement . .. .”* See 11 U.S.C. § 502(b)(1). Here, if there ever

was an obligation for Hammons or an entity controlled by Hammons to pay Heartland under the

3 Should it seek it, Heartland should also be denied permission to amend its deficient Claim. See
In re DePugh, 409 B.R. 84, 104 (Bankr. 8.D. Tex. 2009) (refusing to allow claimant “to amend
its deficient claims a[f]ter the bar date with documents that it either had, or could have easily
obtained, in a timely manner.”)

-4 -
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Purported October 2009 Agreement it was rendered unenforceable by both the March 2010
Agreement and the July 2010 Agreement.

First, the March 2010 Agreement, which covered the same subject matter as the Purported
2009 Agreement, states that it “shall supersede any other Financial Placement fee agreements
[John Q. Hammons Hotels & Resort, LLC] may have signed with [Heartland].” Ex. C 5. That
provision means the Purported October 2009 Agreement (and its associated $450,000 fee) was
almost immediately superseded, and, since the March 2010 Agreement calls for a percentage-
based payment scheme on financing that never materialized, no payment is due to Heartland.

Second, and similarly, the July 2010 Agreement—which is identical to the Purported
October 2009 Agreement in everything except payment terms—also contains a provision
integrating all prior discussion between the parties. See Ex. D § 5. And, as with the March 2010
Agreement, the July 2010 Agreement calls for a percentage-based payment scheme relating to
financing that never materialized, so again, no payment is due to Heartland.

As a result of being superseded on two separate occasions, the Purported October 2009
Agreement is “unenforceable against the debtor and property of the debtor” and as such must be
disallowed pursuant to 11 U.S.C. § 502(b)(1).

CONCLUSION

For the foregoing reasons, the Claim should be disallowed.

-5-
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Dated: May 7, 2018
Kansas City, Missouri

OF COUNSEL:

Scott A. Edelman (admitted pro hac vice)
Jed M, Schwartz (admitted pro hac vice)
MILBANK, TWEED, HADLEY &
MCCLOY LLP

28 Liberty Street

New York, NY 10005-1413

Tel: (212) 530-5000

Fax: (212) 530-5219
sedelman{@milbank.com
jschwartz@milbank.com

Mark Shinderman (admitted pro hac vice)
MILBANK, TWEED, HADLEY &
M°CLOY LLP

2029 Century Park East

33" Floor

Los Angeles, CA 90067-3019

Tel: (424) 386-4000

Fax: (213) 629-5063
mshinderman@milbank.com

MCDOWELL RICE SMITH & BUCHANAN

/s/_ Jonathan Margolies

Jonathan Margolies (MO 30770)

Skelly Building, Suite 350 (KS Fed 70693)
605 West 47th Street

Kansas City, Missouri 64112

Tel: (816) 753-5400

Fax: (816) 753-9996
jmargolies@mcdowellrice.com

Counsel for JD Holdings, L.L.C.

-6-
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EXHIBIT A
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10: 329

HEARTLAND FINANCIAL SYCS LLG
14605 9 HAGAN ST

OLATHE, K8 §5062-9003

LLC

‘ibeblorname: Heartland Financial Services:

Unlted States Bankruptey Court for the District of Kansas al Kansas Cily

Case number (If known): 16-21142-11

See Appendix A ko bar date nolics for Jist of deblors and case numbers,

RECEIVED

NOV 23 2015
BMC GROUP

If you have already flled a proof of clalm with the
Bankruploy Courl or BMC, you do nel need 1o file again.

Official Form 410 THIS SPACE IS FOR GOURT USE ONLY
Proof of Claim 04r18

Read the Instructions before flling out this form, This form is for maklinig s claim for payment In a bankruptey case. Do not use this form to make a
requost for paymant of an administrative expenso, except for administratlva gxpansas under 11 U.S,C, § 503({b}(9).

Filers must leave out or redact Information that is entitled ta privecy on thls form or on any attached documents, Altach.recacted copieg of any documents
that support the cfalm, such as promissory noles, purchase orders, involces, lernized stalements of running accounts, contracts, judgmenis, morigages, and
securlty agreements. Do not send original documents; thay may be destroyed afigr scanning. if the documents are no! available, expialn in an altachmaent.
A parson who files a fraudulent claim could be fined up lo $500.000, imprisoned for up o 5 years, or botk, 18 U.5.C. §§ 152, 157, and 3571.

Fill In all the Information about tha claltn as of the date the casa was filad, That date s on the hotloe. of bankruptey (Form 309) that you raceived,
The orlginal of this sompleled form {faxes not accapted), tegether with accompanying docomentation, must be either (3} dellvered to the Claims
and Noticing Agant at the addrogs set forth on the Bar Data Notice, or (b) filed using the online Documant Fliing System (GM/ECF) of the Unltad
States Bankruptcy Court for the District of Kansas, in elther event 50 a3 to be received no later than £:00 p.rm. $8T on the December 23, 2016,

ldentify the Claim
1. Who s the currant Heartland Financial Services, LLC
craditor? Narme of the currant cradilor (the person or antity (o pald for this clalm)
Cthor nama Ihe credilor used with the dobler_J @K XY Bengtson
2. Has thls claim heen
acquired from & No
szc:ﬂu;;em aise? ] Yes. From whom?
3, Whare should natices Whare should notices to the croditor be sent? Where should payments o the creditor ho sent?
and paymants to tho {if-different)
areditor b(a sont? Heartland Financial Services, LLC
Federal Rula of c/o Baird Lightner Millsa P.C.
Bankruptey Procedure N/ ot P Kome
" {FRBP) 2002(g) ama
1901-C S. Ventura Ave
Number  Sireel ) Number  Slreet
Springfield, Missouri 65804
City Slate  ZIP Code Cily Statg  ZIP Code
Contaclphone 417,887 .0133 Contact phona
Contactemall broubal Bhlmlawyers .cofirnact emal
pbaid@blmlawyers.com
Unifarm claim identifier for electronlc payments In chaptar 13 (if you use ona)
4, Does this clalm amend No
one already flled? [] Yes. Claim number on court clalms registry (if knowsy) Fited on .
M DD/ YYYY
5. Do you know If anyonoe =
alss has filad a proof No . .
of olaim for this claim? L) Yos. Wio made the earier filing?
Officlal Form 410 Proof of Claim page 1
J Qmﬁl Ctl ID
BB SH
Page $08K3
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Give Information about the Claim as of the Data the Case Was Filed

8, Do you have any numbar E]No
g:b"t:rs,-?“ toldentify the  Mves, Last 4 digils of the debtor's acaountor sny number you use o Identfy the deblor:

7, How much Is the ¢lalm? §__ 450, 000.00 .Does this amount include interest or other charges?

A Ne

[‘] Yes, Attach stalement itemizing interest, faas, sxpenses, or other
charges required by Bankruploy Rule 3G01{c}2)(A).

8. What Is the basls of tho

o Examplas: Goods sold, meney loaned, leass, services performed, personal injury or wrangful death, or credit card,
claim

Attach radagiad copies of any documents supporting the claim raquired by Bankruptoy Rule 3001{c).

Limit disclosing informallon that is antitled to privacy, such as health care information,

Financial consulting and strategic planning to John g.
Hammons, John ©Q. Hammons Management, LLC, and to

John Q. Hammens Heotels, Inc.; on financing new and
existing hotels and convention projects.

9. Is all or part of the clalm  [¥] No

sacurad? [:] Yes. The cfaim Is sscured by a llen on properly.

Nature of proparty:

[:] Real esiale, If the claim s sacured by the debtor's principal resldencs, file a Mortgage Proof of Claim
Altachmaent {Oficlal Farm 410-A) with this Proof of Claim.

.| Moter vehicle . .
[ | Olhor, Describe: Advigor Agreement dated Qctober 1, 2000
Heartland Pinancial Services, LLC v

Basis for perfactlon: John O. Hammeons.: et al. Case $#13131-CV07667

Adtach redacled coplas of documents, if any, that show evidence of perfection of a security intarest (for
axample, a morigags, llen, certificate of titla, Ainahcing statement, or other document that shows the llan has
been Bad or recorded.)

Value of proparty: g
Amotnt of the ¢laim that is sscured: %

Amount of the glaim that is ungecured:  $450, 000 . 00 (The sum of the secured and unsecured
amouynts should match the amountin ing 7,)

Arnount nacessary fo cure any default as of thie date of the petition: $450,Q000.00.

Annual Intarest Rato (when case was filed) ° Y

K] Fixed
[[] variable
10. is this clalm brsed on a [Z] nvo
lease? L1 Yes. Amount necessary to cure dny dofault as of tho date of the patition, $

Tt. s this claim subjectto  [F No
4 right of setoff? E] Yes. [dentify the property:

Cfficial Form 410

Proof of Claim page 2

18 Page 9 o



12, s ail or part of the cialm
entitled to priority under LMo

.

11U8.C.§507(2)? [JYes. Ghack all that apply; Amount entitled to priority
D Domeslic support obligations (Including alimany and child support) under 5
A claim may be party 11 U.8.C. § §07(a){1){A) or (a)(1)}B).
riarily and paril X .
ﬁﬁnﬁf%:‘itﬂ gor gxampla. [C] Up lo $2,850" of deposils ioward purchase, leasi, or rental of property or services for $.

in some calegories, the personal, famlly, or household use..+1 U.5.0, §507(a)(7}.

faw limits the & :
enlitled ta pﬁorﬂ‘;um Wages, salarles, or commissions {Up to $12,850*) earned within 180 days bafore the §,

bankruptoy petithon [s fited or the deblor’s business ends, whichever is earlier,
11 U.8.C, § 607(a)4).

$
] Taxes or penalties awed to gavernmental units. 11 U.S.C, § 507(a)(B).
I"] conirbutions lo an employee benefit plan, 11 U.5.C. § 507(a)(5). g
'] Othar. Speclly subsection of 11 U.8.C, § 507(a)(__) that applies. $

* Amounts are subloct to adjusiment on 4/01/19 and every 3 yoars after that for cases bagun on or after the data of adjustmant.

13, Is all or part of the [H no
claim entitled to
administrative priority ]:I Yes.Indicato the amount of your clalm arlsing feam the value of any goods racelved by
pursuant to the Doblor wilhin 20 days bofore tho dalo of commancement of the sbove cazg, In
11USC.§ 503(b)(0)7 which tho goods have boan sold to the Debtor in the ordinary course of auch. $
Wt Dobtor's businoss, Atlach documontation supporting such elalm,

Elggsill Sign Bolow
The parson sompleting — Check the appropriate bos;
this proof of cldlm must

sign and data it. [ ! am the crediter.
FREBP 8011(b).

[x] | am tha crediter's attorney or autharized agent.
If you file this clalm

electronically, FRBP {71 l'am the trustae, or the debtor, or thelr authorlzed agenl. Bankeupley Rule 3004,

R005(a}{2) authorizes courts

to establish Jocal rules [ !'am a guarantor, surely, endorser, or other codebtor. Bankruptey Rule 3005.

lspecifving what a signalure

S. { undarstand thal an authorized signature on this Proof of Clalm servas as an acknowladgment that when calcuiating the

amount of lhe clalm, Ihe credilor gave the deblor cradit for any payments received toward the debl.

A parson who flles a

fraudulent laim could be | have examined the Information in this Proof of Cleim and have a reasonable bellef that the information Is true and correct,
fined up to 540,000,

lmprlsonebd zﬁr upto 5 | declara under penally of parfury thal the foregolng is trug arid carrect.

yoars, or both,

18 U.S.C. §§ 152, 157, and  Executed ondate U/ £/ 2016

3571, ) MM TD /YYYY
g — T
o ) _,) _ﬁ" . ——
?ignature
Print the namg of the porson who i completing and signing this claim:
Bfa W. Roubal
Name Patrick R. Baird
Flrst name Midgle name Last name
Tille
Company Baird Lightner Millsap, P.C.
Idenitfy the corporate servicer gs the company Il the authorized agent is a servicer,
Address 1901-C &. Ventura Ave
Number Slreet
Springfield MO 65804
City State ZIP Code

brouyb 1pl .
Contoclphone _ 417 .887.0133 Ema?iﬁw

Officlal Form 440 Proof of_ Claim pege 3




District of Kansas
Claims Register

16-21142 John Q. Hammons Fall 2006, LLC
Judge: Robert D, Berger  Chapter: 11

Office: Kansas City Last Date to file claims: 12/23/2016
Trustee: Last Date to file (Govt):

Creditor: (8615721) Claim No: 277 Status:

Heartland Financial Services, Oviginal Filed Filed by: CR

LLC Date: 11/29/2016 Entered by: Terri Marshall
¢/ Baird Lightner Millsap, P.C.  Original Entered Modified:

1901-C S. Ventura Avenue Date: 11/29/2016

Springfield, Missouri

65804

Amount claimed; $450000.00

History:
Details  277- 11/29/2016 Claim #277 filed by Heartland Financial Services, LLC, Amount claimed: $450000.00
i {Marshall, Terri )

Description: (277-1} Services Performed
Remarks:

Claims Register Summary

Case Name: John Q. Hammons Fall 2006, LLC
Case Number: 16-21142
Chapter: 11
Date Filed: 06/26/2016
Total Number Of Claims: 1

[Total Amount Claimed* [$450000.¢ 00 |
ITotal Amount Allowed* 1| B ‘
*Includes general unsecured clalms

The values are reflective of the data entered. Always refer to claim documents for actual

amounis.
| o |Clalmed lAllowed‘
recured | o ” _ |
lPrlorlty L
[Administrative] ||
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ADVISOR AGREEMENT

Oclaber 1, 2009

tohn Q. Hammons Hotel, LLC

tohn Q. Hammons, Chairman

300 John Q. Hammons Parkway, Suite 900
Springiield, Missouri 65806

Dear Mr. Hammons:

This will confirm the fee agreement entered inlo by and between lohn . Hammons, John Q.
Hammons Hotel, LLC and its affiliates {hereinafter collectively referred 10 as "Hammons”} and Heartland
Financial Services, LLC. {hereinafter referred to as “Advisor”), regarding financial consulting in new and
existing hote! and convention project(s) that are introduced to Hammons by Advisor (“Project(s)”).

1. Advisor's Services. Advisor will identify and introduce financial consulting of new and
existing hotel and convention center Projects to Hammons. Hammons will consider the
Projects for financing by Hammaons. All Projects will be submitied in writing by Advisor (o
Hammons. Advisor witl assist Hammons and act as Advisor 1o Hammaons on the Projects.
Advisor agrees 10 provide general advice and consultation in all areas where Advisor has
capabilities and expenrtise, including but not limited o, the financial terms of these Projects,
negotiation of acceptable terms and conditions for the financing of the Project, advice
regarding funding entities or lenders for the Project.

2. Compensation to Advisor. Advisor will be entitled to a consuliing fee of one hundred fifty
thousand and no/100 dollars {$150,000.00) per year plus any out of pocket travel expenses
incurred by the Advisor. The term of this Advisor Agreement will be for a three (3) year
term. Hammons will pay the Advisor the first semi annual payment of $75,000.00 upon the
execution of this Advisor Agreement and then each six (6} months thereafter untif paid in
full as follows:

4 April 1, 2010 575,000.00
¢ Octoberl, 2010 $75,000.00
+ Aprill, 2011 $75,000.00
¢ October ], 2011 £75,000.00
¢+ April 1, 2012 $75,000.00

3. Indemnification. Hammons shall indemnify and hold Advisor harmless from and against any
and all losses, claims, causes of action, demands, liabilities, and expenses which may arise
out of the performance by Hammons of its duties under this agreement, except for any
damages, claims, expenses or causes of action arising as a result of Advisor’s activities or
material omissions. Advisor shall Indemnity and hold Hammons harmless from and against
anv and all losses, claims, causes of action, demands, liahilities, and expenses which may
arise out of the performance by Advisor of its duties under this agreement, except for any
da mages,'ctaims, expenses or causes of action arising as a result of Hammon’s actions or
material omissions. '

EXHIBIT
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4.

Advertising. Hammons agrees, that upon the execution of this Advisor Agreement that
Advisor may issue to the public press releases, advertisements, testimonials and other
promotional maierials describing in general terms of the financing that the Advisor provided
to Hammons. I is also understood that Hammons will provide the Advisor a written jetter
of recommendation and or testimonial that Advisor can utilize on the Advisor's website.

Miscellaneous Provisions. This agreement constilutes the entire agreement and
understanding between the parties on this subject matter and integrates all prior
discussions between them related to the subject matter hereof. No amendment to this
agreement shali be valid unless it is in writing and signed by both parties. This agreement
shall be governed under the laws of the State of Kansas, In the event that any provision ol
this agreement is held invalid or unenforceable for any reason, such invalidity or
unenforceability shall attach only to such provision and shall not affect or render invalid any
other provision of this agreement. All parties signing below have the authority to bind any
entities on whose behalf they are signing,

Please acknowledge your acceptance of the terms and conditions of this Advisor Agreement by signing
in the space designated below.

HEARTLAND FINANCIAL SERVICES, LLC

Signature: i

Name: ff‘l{d%ﬂ il
Title: M’"WW }n(’m/%
Date: IDIQ/OH
APPROVED AND ACCEPTED

SOHN Q. HAMMONS I

Sighaturer oS e e

Name;

Title:

Date:

-—x\

)

-

bha Q Hammone
TIndiridual
10/ 2 foq
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WITNESSED

IN WITNESS WHEREOF, the parties hereto have witnessed John Q. Hammons who is personally
known to me, is of sound mind, and has executed this Agreement of his own free will on the day and year
fist above witten.

Signature:

Name:

7
Address; 185 . E ax Al e ,ybu(}h lee s "SMW?:MZ élcﬂé;/
Date: j'@’/.J_(/QICL

Signature: Q<-—'v 4 p—

Name: { AUKEN FeuaTS
Address: 185 NE CHINGUATIN O [(ges JummaT, Ma 6 Holo
Date: fe /?. /a‘,*

+
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WITNESSED

IN WITNESS WHEREOQF, the parties hereto have witnessed Jerry Bengtson who is personally known to
me, is of sound mind, and has executed this Agreement of his own free will on the day and year first above

willten.

Signature: O<W 4

Name: lLAVIEEN EL£U 0TS
Address: /18 ME CHINGreln oF (S JWhin T, ma wqoe ¥
Date: /D /5/04

Signature:

Name:

Address: J&M&%&M‘ Joos Swraall /MY Lol

Date: /D/?’/W
—r 7
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Heartland

Financial Services

" Office: 913.782.9000 Fax '913.768 6171

ENGAGEMENT LETTER/FEE AGREEMENT

March 13,2010

John Q. Hammens Hotels & Resort, LLC
Mr. John Q. Hammons

Managing Member

300 John Q. Hammons Parkway, Suite $00
Springfield, MO 65806

This will confirm the fee agreement entered into by and between John Q. Hammons Hotels
& Resort, LLC hereinafter referred to as “Borrower” and Heartland Financial Services, 1.LC
hereinafter referred to as “Advisor”, wherein Advisor, for a fee have agreed to assist Borrower in
obtaining financing on a best-effort basis.

1. Type of Loan. The structure of the financing will be determined by agreement between
Borrower and Advisor, In general terms Borrower is seeking project debt financing for
construction and permanent fixed rate Jong-term commercial mortgage loan on these projects.

2. Amount of Loan. Borrower and Owner are seeking financing in an amount of approximately
Five Hundred Thirty Three Million and no/100 Dollars ($533,000,000 USD or maximum
amount the project will support). Specific projects are as follows:

Renaissance Marriott Hotel & Conference Center Embassy Suites Hotel & Conference Center
$75,000,000 $74,000,000
Colorado Springs, Celorado Pleasant Grove, Utah
Embassy Suites Hotel, Spa and Conference Center Embassy Suites Hote] & Conference Center
$90,000,000 $75,,000,000
QOsage Beach, Missouri Boise, Idaho
Embassy Suites Hotel & Conference Center Embassy Suites Hotel & Conference Center
$75,000,000 $75,000,000
Lake Norman, North Carolina Denton, Texas
Embassy Suites Hotel
$69,000,000
._Wilmington, North Carolina

John Q. Hammons Hotels & Resorts, LLC ~ Fee Agreement 1
March 13, 2010 ’
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3. Advisor’s Services. Advisor will assist Borrower and Owner and act as financial Advisor to
Borrower with respect to the Loan. Advisor agree to provide general advice and consultation
in all areas where Advisor have capabilities and experience, including but not limited to
financial structuring of the Loan, negotiation of acceptable terms and conditions with
potential funding sources.

el

4., Compensation_to Advisor. In consideration of services rendered, Borrower to pay
Advisor a placement fee equal to an one and one half of one (1.50) pe f the gross
amount of the loans. The Advisor shall be entitled to compensation as placement fee for the
loans if Joan funding is a result of their introduction of the project to the lender. Fecwif/ be.
lewered b 0,15 L At (2 wrede Spruys Co
The Placement Fee is considered due, eamed and payable by Borrower and Owner to Advisor
upon {a) execution and delivery by the Lender of a Commitment Letter (the “Commitment”)
evidencing Lender’s or Lenders’ approval of the Loan{(s) and (b) acceptance of the
Commitment Letter by the Borrower and/or Owner. The Placement Fee is to be paid at the
time of closing and funding of the Loans. All placement fees due Advisor shall be paid by the
Title Company or Escrow Agent at the time of closing.

5. No Other Broker Fees Allowed. This agreement shall supersede any other Financial
Placement fee agreements borrower may have signed with Advisor. The fees outlined in this
agreement are the only financial placement fees that will be allowed by the borrower on this
transaction. No Advisor will be permitted to have the Borrower sign an additional fee
agreement for the funding of this project.

6. Indemnification of Advisor. Borrower and Owner shall indemnify and hold Advisor harmless
from and against any and all losses, claims, causes of action, demands, liabilities, and
expenses which may arise out of the performance of Advisor of its duties under this
Engagement Letter, except for any damages, claims, expenses or causes of action arising as a
result of Advisor’ gross negligence or willful misconduct.

7. Protection of Lenders. Borrower and Owner agree that Lenders presented by Advisor will be
reserved to introducing member of the Advisor team on the same fee basis for a period of
sixty (60) months from the execution of this Engagement Letter. Borrower and other Advisor

"Team members agree to not circumvent introducing Advisor and go directly to Lenders
introduced with other transactions during the sixty (60) month period discussed in this

paragraph.

8. Protection of Advisor documents. Borrower and Owner agree that Advisor shall retain all
rights to any and all documents prepared by them as a part of loan package on the subject
projects. Borrower and Owner understand and agree that they shall not provide such
documents to any other lending source or broker. In the event such information is shared with
other lending sources or brokers, and funding is subsequently obtained from that source,
Advisor shall be entitled to the full Placement Fee as outlined in this agreement.

9. Successors. This Policy shall be binding on the parties hereto, their heirs, administrators,
executors and assigns. In the event of a merger, consolidation, reorganization involving a
Party, or sale of all or substantially all of the assets of a Party, this Agreement shall continue
in force and become an obligation of a Party’s successor or assigns. The Party’s successors
and assigns may enforce the provisions of this agreement.
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10. Advertising. Borrower and Owner agree, that upon closing of the Loan, Advisor may issue to
the public press releases, advertisements, and other promotional materials describing in

general terms the Loan. The provisions of this paragraph shall survive the Closing of any of
the Loans.

Please acknowledge your acceptance of the terms and conditions of this Engagement Letter by signing
in the space designated below.

ADVISOR:

HEARTLAND FINANCIAL SERVICES, LLC- Lead Advisor

oy Btw

By: JeM Benkuon, Managing Member
Date: \3[13] 12

APPROVED AND ACCEPTED BY BORROWER

JORN Q. HAMMONS HOTELS & RESORTS, LL.C
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ACKNOWLEDGEMENT
STATE QF MISSOURI )
) SS.
COUNTY OF GREENE)
BE IT REMEMBERED, that on this ___ day of , 2010, before me the undersigned, a Notary
Public m the and for the county and state aforesaid, came

John Q. Hammons who is (are) personally known to me to be the same persons who executed the within
instrument, and such persons duly acknowledged the execution of the same.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the day and year
last above wriiten.

Notary Public

My Commission Expires:

ACKNOWLEDGEMENT

STATE OF MISSOURI )
) S8S.
COUNTY OF GREENE)

BE IT REMEMBERED, that on this ___ day of 2009, before me the undersigned, a Notary
Public n the and for the county and state aforesaid, came
Jerry Bengtson who is (are) personally known to me to be the same persons who executed the within
instrument, and such persons duly acknowledged the execution of the same.

IN WITNESS WHEREOQF, I have hereunto set my hand and affixed my official seal the day and year
last above written.

Notary Public

My Commission Expires:
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EXHIBIT D
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ADVISOR AGREEMENT

QOctober 1, 2009

John Q. Hammons Hotel, LLC
John Q. Hammons, Chalrman
300 john Q. Hammons Parkway, Suite 300

Springfield,

Missourt 65806

Dear Mr. Hammons:

This will confirm the fee agreement entered into by and between John Q. Hammons, John Q.
Hammons Hotel, LLC and its affiliates (hereinafter collectively referred to as “Hammons”) and Heartiand
Financial Services, LLC. (hereinafter referred to as "Advisor”), regarding financial consulting in new and
existing hotel and convention project({s) that are introduced to Hammons by Advisor (*Project(s)").

1.

2.

//fz‘

é@/ e, @0 s»mﬂ! "A,!" 50

Advisor's Services. Advisor will identify and introduce financial consulting of new and
existing hotel and convention center Projects to Hammons. Hammons will consider the
Projects for financing by Hammons. All Projects will be submitted in writing by Advisor to
Hammons. Advisor will assist Hammons and act as Advisor to Hammans on the Projects.
Advisor agrees to provide general advice and consultation in all areas where Advisor has
capabilities and expertise, including but not limited to, the financial terms of these Projects,
negotiation of acceptable terms and conditions for the financing of the Project, advice
regarding funding entities or lenders for the Project.

Compensation to Advisor, A ‘;-- nsulting fee of ong-hundred

VBFEXOEnges
Adylsor Agreg (I pedr

g ”.vm TheArst seyn’nnua ,peﬁnen_pf'{? OLL-D0 apeh the
” ||| " "‘w --_ 3 en#ach six{6) month ereafter u in
WS

,.l’ fahanta

Indemnification. Hammons shall indemnify and ho!d Advisor harmless from and against any

F g’99 @904@)% all losses, claims, causes of action, demands, Hiabilities, and expenses which may arise

; ‘,.

out of the performance by Hammons of its duties under this agreement, except for any
damages, claims, expenses or causes of action arising as a resuit of Advisor’s activities or
material omissions. Advisor shall indemnify and hold Hammons harmiess from and against
any and all losses, claims, causes of action, demands, liabilities, and expenses which may
arise out of the performance by Advisor of its duties under this agreement, except for any
damages, claims, expenses or causes of action arising as a result of Hammon’s actions or
material omissions,
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4, Advertising. Hammons agrees, that upon the execution of this Advisor Agreement that
Advisor may issue to the public press releases, advertisements, testimonials and other
promotional materials describing in general terms of the financing that the Advisor provided
to Hammons. It is also understood that Hammons will provide the Advisor a written letter
of recommendation and or testimonial that Advisor can utilize on the Advisor's website,

5. Miscellaneous Provisions. This agreement constitutes the entire agreement and
understanding between the parties on this subject matter and integrates all prior
discussions between them related to the subject matter hereof. No amendment to this
agreement shall be vatid unless it is in writing and signed by both parties. This agreement
shall be governed under the laws of the State of Kansas. In the event that any provision of
this agreement is held invalid or unenforceable for any reason, such invalidity or
unenforceability shall attach only to such provision and shall not affect or render invalid any
other provision of this agreement. All parties signing below have the authority to bind any
entities on whose behalf they are signing.

Piease acknowledge your acceptance of the terms and conditions of this Advisor Agreement by signing
in the space designated below.

HEARTLAND FINANCIAL SERVICES, LLC
Signature:
Name:

Title:
Date:

APPROVED AND ACCEPTED
JOHN Q. HAMMONS

Signa J@ /I’-_-:"_—._“

Lnt”
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