B10 (Official Form 10 (12/07)

UNITED STATES BANKRUPTCY COURT CENTRAL DISTRICT OF CALIFORNIA

PROOF OF CLAIM

Name of Debtor:
James C. Gianulias

Case Number:
8:08-bk-13150-RK

NOTE: This form should not be used to make a claim for an administrative expense arising after the commencement of the case. A request for
payment of an administrative expense may be filed pursuant to 11 U.S.C. § 503.

Name of Creditor (the person or other entity to whom the debtor owes money or property):
Bank of the West, a California banking corporation, as Agent and as a Lender

Name and address where notices should be sent:

Sue J. Hodges, Esq. and Matthew S. Walker, Esq.
Pillsbury Winthrop Shaw Pittman LLP
12255 ElI Camino Real, Suite 300, San Diego, CA 92130-4088

Telephone number: (619) 234-5000

O

Check this box to indicate that this
claim amends a previously filed claim.

Court Claim
Number:

(If known)

Filed on:

Name and address where payment should be sent (if different from above):
Bank of the West

Construction Loan Administration

3000 Oak Road, Suite 400 (NC-OAKO004-A)

Walnut Creek, CA 94597

Telephone number: (925) 256-4143

O

Check this box if you are aware that
anyone else has filed a proof of claim
relating to your claim. Attach copy of
statement giving particulars.

Check this box if you are the debtor or
trustee in this case.

1. Amount of Claim as of Date Case Filed: $ 6.823,562.55

If all or part of your claim is secured, complete item 4 below; however, if all of your claim is unsecured, do
not complete item 4.

If all or part of your claim is entitled to priority, complete item 5.

Check this box if claim includes interest or other charges in addition to the principal amount of claim.
Attach itemized statement of interest or charges.

2. Basis for Claim: Guarantee of Loan
(See instruction #2 on reverse side.)

3. Last four digits of any number by which creditor identifies debtor:

3a. Debtor may have scheduled account as:
(See instruction #3a on reverse side.)

4. Secured Claim (See instruction #4 on reverse side.)
Check the appropriate box if your claim is secured by a lien on property or a right of setoff and provide
the requested information.

O Motor Vehicle O Other

Nature of property or right of setoff: O Real Estate

Describe:

Value of Property:$ Annual Interest Rate %

Amount of arrearage and other charges as of time case filed included in secured claim,

if any: $ Basis for perfection:

Amount of Secured Claim: $ Amount Unsecured: $

6. Credits: The amount of all payments on this claim has been credited for the purpose of making this
proof of claim.

7. Documents: Attach redacted copies of any documents that support the claim, such as promissory
notes, purchase orders, invoices, itemized statements or running accounts, contracts, judgments,
mortgages, and security agreements. You may also attach a summary. Attach redacted copies of
documents providing evidence of perfection of a security interest. You may also attach a summary. (See
definition of “redacted” on reverse side.)

DO NOT SEND ORIGINAL DOCUMENTS. ATTACHED DOCUMENTS MAY BE DESTROYED AFTER

SCANNING. .
(Loan Documents,Promissory note & Guaranty attached A-G)

If the documents are not available, please explain:

as Exs.

Amount of Claim Entitled to Priority
under 11 U.S.C. 8507(a). If any
portion of your claim falls in one of
the following categories, check the
box and state the amount.

Specify the priority of the claim.

O

O

Domestic support obligations under 11
U.S.C. 8507(a)(1)(A) or (a)(1)(B).

Wages, salaries, or commissions (up
to $10,950%) earned within 180 days
before filing of the bankruptcy petition
or cessation of the debtor’s business,
whichever is earlier — 11 U.S.C. 8507
(@)(4).

Contributions to an employee benefit
plan — 11 U.S.C. 8507 (a)(5)

Up to $2,425* of deposits toward
purchase, lease, or rental of property
or services for personal, family, or
household use — 11 U.S.C. 8507
@)

Taxes or penalties owed to
governmental units — 11 U.S.C. 8507
@)@®).

Other — Specify applicable paragraph
of 11 U.S.C. 8507 (a)( ).

Amount entitled to priority:

$

*Amounts are subject to adjustment on
4/1/10 and every 3 years thereafter with
respect to cases commenced on or after
the date of adjustment.

Date: 11/10/08 | °f ! ;
different from the notice address above. Attach copy of power of attorney, if any.

/sl Matthew S. Walker
Pillsbury Winthrop  Shaw Pittman LLP/Sue J. Hodges and Matthew S. Walker,
Attorneys  for Bank of the West

Signature: The person filing this claim must sign it. Sign and print name and title, if any, of the
creditor or other person authorized to file this claim and state address and telephone number if

FOR COURT USE ONLY

Penalty for presenting fraudulent claim: Fine of up to $500,000 or imprisonment for up to 5 years, or both. 18 U.S.C. §§ 152 and 3571.
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                 /s/ Matthew S. Walker
Pillsbury Winthrop Shaw Pittman LLP/Sue J. Hodges and Matthew S. Walker,
Attorneys for Bank of the West
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ATTACHMENT TO PROOF OF CLAIM

United States Bankruptcy Court, Central District of California, Case No. 08-13150-RK

Debtor: James C. Gianulias
Creditor: Bank of the West, a California banking corporation, as Agent and as a
Lender

Guarantor: James C. Gianulias — Guaranty (Attached as Exhibits E and G).

Lender: Bank of the West — (Attached Loan Documents and Promissory Notes as
Exhibits A thru D and F).

Payoff breakdown for Proof of Claim as of November 5, 2008:

T.S. Number: N/A
Loan Number: 1050315395-00026
Trustor Name: JB Redmond, LLC

Property Address: 3211 N. Highway 97
Redmond, OR 97756

The amount of Payoff on the above referenced loan is through 11/5/08 is as follows:

PRINCIPAL AND INTEREST

Unpaid Principal Balance: $6,390,986.72
Note Rate Interest from 5/1/08 to 11/5/08 $213,046.57
Default Rate Interest from 3/20/08 to 11/5/08 $203,841.26

Note Rate Per Day as of 11/5/08 @ $710.11
Default Rate Per Day as of 11/5/08 @ $887.64

Late Charges: $10,735.97
Title Recording Fee: $61.00
Bank Legal Fees 4/17/08 through 8/31/08 $2,371.03
Updated Appraisal Fee $2,460.00
Reconveyance Fee $60.00

TOTAL AMOUNT TO PAYOFF: $6,823,562.55

600695808v1
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TERM LOAN AGREEMENT

THIS TERM LOAN AGREEMENT (“Agreerment”) is made as of July 9, 2007, by and
between JB REDMOND, LIC, a California limited liability company (“Borrower”) and BANK
OF THE WEST, a California banking corporation (“Bank”).

1. DEFINITIONS OF TERMS USED IN THIS AGREEMENT:

1.1  Apreement to Furnish Insurance: The Agreement to Furnish Insurance of even
date herewith, executed by Borrower.

1.2 Bomower’s Equity: The sum of at least $2,390,135 which has been or shall be
paid for the costs of acquiring the Property by Borrower, from sources other than proceeds of the
Loan or of any other borrowing from any person.

1.3  Botrower's Interest: The rate or rates of interest to be paid (0 Bank in respect to

“the Loan set forth in the Note.

1.4  Default Interest: The rate of interest specified in the Note which shall be in effect
in the Event of Default.

1.5  Disbursement Schedule: The schedule of disbursement of the proceeds of the
Loan as set Torth on Exhibit “A” attached hereto and made 2 part hereof.

1.6  Environmental Indemnity: The Environmental Indemnity Agreement of even
date herewith by Borrower.

1.7 Extension Fee: The fee to be paid by Borrower to Bank for the six (6) month
extension of the Maturity Date provided for in Section A of Exhibit “B” of this Agreement,
which fee is set forth in the Fee Agreement.

1.8  Fee Agreémcnt: That certain Fee Agrecment of even date herewith between Bank
and Borrower. ‘

1.9 Pinancial Statements: Financial statements of the Borrower and Guarantor and

such other entity required by Bank including operating statements, balance sheet and such other

financial reports that Bank may require.

1.10  Governmental Authority: The anthority of the United States, the State in which
the Property is located, any political subdivision thereof, any city and any agency, depariment,
commission, board, bureau or instrumentality of any of them.

1.11  Govermmental Requirement or Local Requirement: Any law, ordinance, order,

rule or regulation of a2 Govermnmental Authozity or Local Authority, respectively, including but

not limited to the applicable general and specific plans, if any, and the zoning, subdivision,
grading and building ordinances, any applicable tentative subdivision map and conditions of
approval thereof, and any conditional use permits, planned development permit or plan and the
conditions of approval thereof.

600336616v2 -1- Term Loan Agrecment
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1.12 Guarantor: Individually and collectively, Cameo Homes, a Califomia corporation
(“Cameo Homes”) and James C. Gianulias, individually and as Trustee of the James Chyis
Gianulias 1998 Trust U/D/T dated December 22, ]998 as amended and restated October 14,
2003 (collectively, “Gianulias™).

- L.13  Guaranty: The guaranty executed by the person or persons named herein as
Guarantor, which guarantees the petformance of Borrower's obligations pursuant to the Note and
any other obligations referred to in such Guaranty.

1.14 Initial Closing: The time of the execution and delivery hereof by Borrower and
Bank. '

1.15  Initial Disbursement: The payment upon Recordation of costs, charges, expenses
and items associated with the Loan and to refinance ccrtam indebtedness, as set forth in Section
6. 1

1.16 Loan: The principal amount evidenced by the Note, i.e., $5,850,000.

1,17 Loan Documents: The documents and agreements now or hereafter executed by
Borrower or any Guarantor in favor of Bank with respect to the Loan, inclusive of this
Agreement, the Note, the Trust. Deed and the Security Agreements, the Environmenta]
Indemnity, the Guaranty, the Fee Agreement, and the other documents described in Section 4.1,

1.18  Loan Fee: The fee to be paid to Bank in consideration for Bank agreeing to make
the Loan and entering into this Agreement, which fee shall not be subject to reduction or be
refundable under any and all circumstances, and which fee is payable upon Recordation, in an
amount as agreed upon by Bank and Borrower in the Fee Agreement.

1.19  Local Authority: Any Governmental Authority which exercises Junsdmtlon over
-the Proparty or construction thereon,

120  Matuyity Date: The date the Loan is due and payable in full under the terms of
the Note, which is Angust 5, 2008. The Maturity Date is subject to extension under the terms of

Section A of Exhibit “B” of th]s Agreement

1.21  Note: The I’romlssory Note Secured by Deed of Trust of even date herewith
executed by Borrower as maker and payable to Bank or order, in the principal amourit of the
Loan.

1.22  Obligor: Borrower, each Guarantor, each general partner of Borrower or
Guarantor (if Borrower or such Guarantor is a partnership), and any guarantor, co-maker,
endorser, or any person or entity other than Borrower providing security for the Note.

1.23  Personal Property: That property described in the Trust Deed or Security
Agreements which is not Real Property and which is collateral for the Loan.

1.24  Project: The residential/commercial/retail project which is anticipated to be
consiructed on the Property.

600336616v2 2. . . Term Loan Agreement
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1.25 Property or Real Property: That certain Real Property located in the County of
Deschutes, State of Oregon, legally described in the Trust Deed.

1.26 Recordation: The act of recording the Trust Deed in the official records of the
County in which the Property is situated. '

1.27  Secugity Agpreements: Any agreements, other than the Trust Dccd,‘securing the
Loan, the performance hereunder and interest, costs and charges associated therewith (including

Agreement).

1.28  Special Tax: As to any property, (4) any special assessment or other tax which is
or may become a licn affecting such property, other than general ad valorem real property taxes,
and (b) any assessment, improvement, community facilities or other special taxing district in or
into which such property is or may be located or incorporated or under which any special
assessment or other tax which is or may become a lien affecting such property is or may be
imposed.

129 Title Insurer: The issuer of the Title Policy i.e., First American Title Insurance

Company of Oregon.

1,30 Title Policy: Bank’s title insurance policy for the Trust Deed, with all
endorsements required to be issued by Title Insurer under Section 8.1.

1.31  Tmst Deed: The Mortgage or Deed of Trust, Assignment of Leases and Rents,
Security Agreement and Fixture Filing in favor of Bank of even date herewith encumbering the
Property and given to secure the Nole and Borrower’s leigations under this Agreement.

2. LOAN:

2.1  Purpose: Botrower has applied to Bank for the Loan for the purpose of acquiring
the Property and paying the costs, fees and expenses incurred by or to Bank in the course of
opening this credit facility, including all loan origination fees and Bank’s attorneys’ fees,
recording fees and title insurance and endorsement premiums.

2.2 Loan Documentation; Bank and Borrower agree that Bank shall make the Loan
to Borrower and Borrower shall accept the Loan upon the terms, conditions, covenants,
representations and warranties contained herein. All Loan funds disbursed hereunder shall be

- evidenced by the Note, shall bear interest at the rate of Borrower’s Interest or Default Interest, as

the case may be, and shall be securcd by the Trust Deed and the Security Agreements.

23  Effective Date: Notwithstanding the date shown on any of the Loan Documents
and except as described in the final paragraph of Exhibit “A? Borrower’s and Bank’s obligations
under the Loan Documents will not become effective until Recordation. However, Borrower
shall be obligated to pay to Bank all of the following amounts, whether or not Recordation

occuts:

(a) Bank’s costs and cxpenses described in Section 1 of Exhibit “A”;
and ' ,

600336616v2 -3- Term Loan Agreement
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(b)  Repayment of all funds Bank may have wired to Title Insurer,
escrow holder or its designee pursuant to the last paragraph of Exhibit“A.” and all interest
accrued thereon froi the date of disbursement, at the Borrower’s Interest rate.

3. LOAN PROCEEDS: All outstanding principal of the Loan shall bear interest at a rate
equal to Borrower’s Interest or Defanlt Interest, as the case may be, to accrue thereon with
respect to each disbursement on and after the date such disbursement is made, Until disbursed,
such proceeds shall neither bear nor earn interest. :

4. CONDITIONS PRECEDENT TO RECORDATION: Prior to Recordation the following
conditions shall have been satisfied:

4.1  Loan Documents: Bank shall have received all. of the following, in form and
substance acceptable to Bank:

4.1.1 the execvied Note;
4.1.2 the cxecuted Trust Deed; ..

4.1.3 the executed letter regarding Authorized Signatures, from Borrower;

4.1.4 the executed Environmental Indemnity;
4.1.5 each Guaranty duly executed by each Guarantor;
4.1.6 the executed Agreement to Fumish Insurance;

4.1.7 Notice of Applicant’s Right to Receive Copy of Appraisal or Other
Valuation Report;

4.1.8 Authorization to Obtain Credit, Grant Security, Guarantee or Subordinate
for Borrower; and

4.1.9 Authorization to Obtain Credit, Grant Security, Guarantee or Subordinate
for Cameo Homes. '

42  Due Diligence Items: Bank shall also have reccived and approved:

42,1 an executed copy of the purchase agreefnent and any amendments thereto
in connection with the purchase of the Property by Borrower; ‘

422 an executed copy of the escrow settioment staternent in connection with
the purchase of the Property by Borrower;

'4.2.3 original insurance policies or certificates thereof for the insurance required
by Section 8.3 hereof and the Agreement to Furnish Insurance;

600336616v2 -4 - Term Losn Agreement



JuL-11-2007 168:208 MESA MANAGEMENT 949 851 8763 P.B6

424 Preliminary Title Report issued by Title Insurer showing the. condition of
Title to the Property with the Property’s legal description and a copy of all documents listed as
exceptions to said title report; '

42.5 intentionally omitled;
42.6 intentionally omitted;

427 for Bomrower, current certificates of status issued by the Secretary of State
of California and the Secretary of State of Oregon, together with the filed and/or recorded
Articles of Organization, the operating Agreement and Management Agreement (if applicable),
including all amendments, and evidence of Bortower’s qualification to do business in the. State
of Oregon; and :

42.8 for Cameo Homes,  certificate of good standing, together with:
(a)  its Articles of Incorporation and all amendmenis thercof; and’

(b)  a certified Resolution of the Board of Directors authorizing the .
execution, delivery and performance under the Guaranty executed by Cameo Homes,

429 for Gianulias, a copy of the relevant portions of the declaration of trust and
4 trustee’s certificate of trust executed pursuant to California Probate Code Section 18100.5 in
form and substance satisfactory to Bank.

5. CONDITIONS PRECEDENT TO DISBURSEMENT:

51  Initial Disbursement Conditions: Prior to Initial Disbursement the following
conditions shall have been satisfied, in addition to those in Section 4

5.1.1 Recordation shall have occurred.

. 512 Title Insurer sha!l have issued or agreed to issue the Title Policy described
in Section 8.1 hereof, naming Bank as insured to the extent of the Loan amount, '

52  Subsequent Disbursement Conditions: Prior to making disbursements after the
Tnitial Disbursement, except for the last disbursement, the following conditions shall have been

satisfied:
~ 5.2.1 Initial Disbursement shall have occurred.

527 Bank shall have been furnished with a certificate issued by the filing
officer of the Secretary of State for the state where Borrower was formed.

523 No Bvent of Default shall exist under any Loan Document (subject to the
provisions of Section 9.1 below.

‘ 5.2.4 Al the conditions for the disbursement set forth in the paragraph indicated
under Part 1l of the Disbursement Schedule (Exhibit “A™) shall have been satisfied. ’

60033661 6v2 -5- ' Term Loan Agrssment
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5.2.5 The representations and warranties of Borrower made in Section 7 hereof

shall be true and correct on and as of the date of the disbursement with the same cffect as 1f made

on such date.

53  Special Conditions. Disbursements shall be subject to satisfaction of any
applicable special conditions pursuant to Exhibit “B.” ' :

6.  LOAN DISBURSEMENT: The proceeds of the Loan shall be used as set forth on the
Disbursement Schedule, and shall be disbursed as follows: , :

6.1 Initial Disbursement: Immediately following Recordation, and upon satisfaction
of the conditions of Section 5.1 hereof, Bank shall disburse in accordance with the Disbursement
Schedule the amounts necessary to pay all costs, charges and expenses incurred or to be incurred
(as estimated by Bank) in connection with the Loan or payable pursuant to this Agreement, the
Trust Deed or Security Agreements, including but not limited to Loan Fees (which are deemed
eamed at Recordation and are not refundable in whole or part), service charges, title charges, tax
and lien service charges, recording fees, escrow fees, appraisal fees, legal fees, and a portion of
the amount required to complete the purchase of the Property.

6.2  Subsequent Disbursements: Upon satisfaction of the conditions of Section 5.2
hereof, Bank shall disburse directly to Bank such sums as are required for the payment of interest
on the Loan, up to the amount allocated for such purpose in Exhibit “A”. All disbursements
shall be made in accordance with the applicable provisions of the Disbursement Schedule. Any
funds disbursed hereunder to Borrower shall be received by Borrower in trust and Borrower
agrees that the same shall be used only for the payment of those items contemplated by the
particular disbursement.. o

7. REPRESENTATIONS AND WARRANTIES OF BORROWER: Bomower represents
and warrants, which representations and warranties shall survive any investigations, inspections
or inquiries made by Bank or any of its representatives or any disbursements made by Bank
hereunder (except for the representations and warranties of Section 7.4 below, which are
reinstated as described therein); that: ' '

71  Formation _and Qualification: Bomower is duly organized and validly existing
under the laws of the State of California, is duly registered in the State of Oregon, is in good
standing in the States of California and Orcgon, and Borrower has all requisite power and
authority to conduct its business and to own and lease its properties.

7.2 Loan Documents: The execution, delivery and performance of the Loan
Documents are within Borrower’s power and authority, have been duly authorized by all
necessary action and do not-and will not (a) require any authorization, consent, approval, order,
license, permit, exemption or other action by or from, or any filing, registration or qualification
with, any Governmental Authority or other person, which has not been obtained, (b) contravene
the organizational documents and govemning agreements of Borrower, any applicable laws or
other requirements or any agreement or restriction binding on or affecting Borrower or its
property, or (c) result in or require the creation or imposition of any lien or right of others upon
or with respect to any property now or in the future owned by Borrower (other than liens in favor

600336616v2 -6- Term Loan Agresiment
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of the Bank). No authorization, consent, approval, order, license, permit, exemption or other
action by or from, or any filing, registration or gualification with, any Governmental Authority
or other person, which has not been obtained is required for the creation of the security interests
in the Property or other assets of Borrower pursuant to the Trust Deed and Security Agreements
or the enforcement by the Bank of its remedies under the Loan Documents. Each Loan
Document, when executed and delivered, will constitute the legal, valid and binding obligations
of Borrower, enforceable against Borrower in accordance with its terms, exoept as enforcement
may be limited by bankruptcy, insolvency or other similar laws affecting the rights of creditors

generally.

73 Compliance with Law: Borrower has complied in all material respects with all
federal, state and local Jaws, rules and regulations affecting Borrower, its assets and its business

and the Property.

74  Financial Statements: The Financial Statements heretofore delivered to Bank are
true and correct in all respects, fairly present the respective financial conditions of the subjects
thereof as of their respective dates, and have been prepared (i) for Gianulias, in accordance with
accounting principles applied on a basis consistently followed in all material respects throughout
the periods involved and (if) for Cameo Homcs, in accordance with generally accepted
accounting practices or tax based accounting principles consistent with statements provided to
Bank prior to Recordation. No material adverse change has occurred in the financial conditions
reflected in the Financial Statements since their respective dates and no additional borrowings
have been made by Borrower since the date thereof other than the borrowing contemplated
hereby or approved by Bank. This representation shall be deemed amended to refer fo the most
recent Financial Statements that are delivered to Bank, upon such delivery to Bank, until the next

set of Financial Statements are delivered to Bank.

7.5  Litigation: There are no actions, suits or proceedings pending, or to the
knowledge of Borrower threatened against or affecting it or the Property, or involving the
validity or enforceability of the Trust Deed or the priority of the Jien thereof, at law or in equity,
ot before or by any Governmental Authority or Local Authority. To the Borrower’s knowledge
it is not in default with respect to any order, writ, injunction, decree or demand or any court or
any Governmental Authority or Local Authority.

76 No Breach: The consummation of the transaction hereby contemplated and
performance of this Agreement, Trust Deed and Security Agreements and any other Loan
Documents will not result in any breach of, or constitute a default under any mortgage, deed of
trust, lease, bank loan or security agreement, corporate charter, by-laws or other instrument or
agreement to which the Borrower or Guarantor is a party or by which it may be bound or
affected. :

, 77 Other Liens: Borrower has made no contract or arrangement of any kind, the
performance of which by the other party thereto would give rise to a lien on the Property.

7.8  Legality of Sales: Special Taxes: The Property is not subject to or affected by any
existing or proposed Special Taxes (other than Special Taxes reflected on current tax bills).

600336616v2 -7 - Term Loan Agrecment
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7.9 No Default: There is no default on the part of Borrower under this Agreement or
any other Loan Document, and no event has occurred and is continuing which with notice or the
passage of time or either would constitute a default under any thereof.

7.10  Title_to Personal Property: Any personal property required by Bank as security
for the Note is vested in Borrower free and clear of all liens, encumbrances and adverse claims

and that the security interest of Bank in the personal property shall be a first hien thereon.

7.11  Other Financing: Borrower has not received other financing for eijther the
acquisition of the Property or the construction and installation of any improvements on the
Property except as has been specifically disclosed in writing to, and approved by, Bank prior to
Recordation. '

7.12 Borrower’s Powers: Borrower has full power and authority to execute this
Agrecment, the Note, the Trust Deed and the Securily Agreements and (o undertake and
consummate the fransactions contemplated hereby and thereby, and to pay, perform and observe
its conditions, covenants, agreements and obligations herein and therein contained. -

7.13 Commissions and Fees: Borrower has not dealt with any person, firm or
corporation who is or may be entitled to any finder’s fee, brokerage commission, loan
commissjon or other sum in conncction with the execution of this Agreement, or the making of
the Loan by Bank to Borrower, and Borrower does hereby indemnify and agree to bold Bank
harmiess from and against any and all loss, cost Jiability or expense, including reasonable

~ aftorney’s fees, Bank may suffer or sustain should such warranty or representation prove
inaccurate in whole or in part. :

8. BORROWER’S COVENANTS: Borrower covenants and agrees until the full and final
payment of the Loan, unless Bank waives compliance in writing, that it will:

8.1  Title Insurance; Deliver or cause to be delivered to Bank at Recordation or within
a Teasonable time thereafier an ALTA 2006 Loan Policy of Title Insurance with a liability limit
of not less than the face amount of the Note, issued by Title Insurer, Insuring Bank’s interest
under the Trust Deed as a valid first Jien on the Property. Said policy shall contain only such
exceptions from ijts coverage as shall have been approved in writing by Bank. After
Recordation, Borrower shall at its own cost and expense, maintain the Trust Deed as a first lien
on the Property and deliver or cause to be delivered to Bank from time to time the endorsements
and policies referred 1o herein.

82  Litigation: Borrower will notify Bank, within fifteen (15) Business Days of
Borrower becoming aware of any (a) actions, suits or proceedings pending, or to the knowledge
of Borrower threatened against or affecting it or the Property, or involving the validity or
enforceability of the Trust Deed or the priority of the lien thereof, at law or in equity, or before
or by any Governmental Authority or Local Authority, or (b) default with respect to any order,
writ, injunction, decree or demand or any court or any Governmental Authority or Local
Authority.

8.3  Insurance: Maintain and Keep in force adequate amounts of such insurance as is
usual in Borrower's business and acceptable to Bank, including, without limitation, such fire and

600336616v2 -8- Term Loan Agieement
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extended coverage casualty insurance (other than carthquake) and liability insurance as is
required by the Trust Deed or the Agreement to Furnish Insurance.

8.4  Maintain Records: Keep and maintain full and accurate accounts and records of
its operations according to generally accepted accounting principles or tax based accounting and
practices for its type of business. L

8.5 Taxey: Pay and discharge all lawful claims, including taxes, assessments, and
governmental charges or levies imposed upon it or its income or profits or upon any properties
belonging to it prior to the date upon which penalties attach thereto; provided that Borrower shall
not be required to pay any such tax, assessment, charge, or levy, the payment of which is being
contested in good faith and by proper proceedings so long as proceedings for collection thereof
have been stayed and the obligation to pay is secured by the posting of & bond or other legally
sufficient security. '

8.6 Notification of Events of Default: Promptly notify Bank in writing of the

“occurrence of any Event of Default under this Agreement, the Note, the Trust Deed or the

Security Agreements or of any facts then in existence which would become an Event of Default
hereunder or thereunder upon the giving of notice or the lapse of time or both.

87  Payment of Expenses: Pay within five (5) days after Bank’s demand, all
reasonable and necessary expenses incidental to the making and administration of the Loan
including, without limit, preclosing and closing expenses, commitment fees, expenses incurred
for architectural and enpinecring review, construction inspection fees, environmental review
fees, attorney’s fees, appraiser’s fees and appraisal review fees reardless of whether any such
services are provided by Bank’s employees or agents or by independent contractors, -

88  No Conveyance or Encumbrance: Not to sell, convey, transfer, dispose of, grant a
lien or security interest in, or otherwise further encumber the Property or any part thereof or any
interest therein or enter into a lease covering all ar any portion thereof or an undivided interest
therein, either voluntarily, involuntarily or otherwise, or enter into an agreement so to do without
the prior written consent of Bank being first had and obtained. All casements, declarations of
covenants, conditions and restrictions, and private or public dedications affecting the Property
shall be submitted to Bank for its approval and such approval shall be obtained prior to the
execution or granting of any thereof by Borrower, accompanied by a drawing ot survey showing
the precise location of each thereof. If Borrower is a legal entity, any of the following transfers
of any beneficial interest in Borrower sball be deemed to constitute a transfer of the Property for

.

purposes of this Scetion: (a) if Borrower is a partnership, the transfer of any general partnership -

interest or (unless traded in a recognized public exchange) of more than twenty-five percent
(25%) of the limited partners’ interest; (b) if Borrower is & corporation, the transfer (unless
traded in 2 Tecognized public exchange) of more than twenty-five percent (25%) of the voting
common shares or the creation or issuance of any new class of shares, (¢) if Borrower is a limited
Jiability company, the transfer (unless traded in a recognized public cxchange) of more than

twenty-five percent (25%) in interest therein, and (iv) if Borrower is a trust, any change in the

effective holding of the beneficial interest of more than twenty-five percent (25%) of the assets
thereof; provided however, the same shall not be deemed a transfer as long as, giving effect to all
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transfers, James C. Gianulias directly or indirectly controls fifty-one percent (51%) or more of
Borrower.

89  Comply with Government Requirements: . Comply promptly with any
Govemnmental Requirement or Local Requirement.

8.10 Satisfy Conditions: Cause Iall conditions hereof to be satisfied at the time and in
the manner herein provided. .

811 Preliminary Notices: Deliver to Bank copies of all preliminary notices and other
matters served on Borrower pursuant to the mechanics lien and stop notice or notice to withhold
laws of the State in which the Property is located.

9. EVENTS OF DEFAULT: Each of the following shall constitute an “Event of Default”
hereunder (including, if Borrower consists of more than one person, the occurrence of any of
such events with respect to any one or more of said persons): ' :

9.1  Payment: Borrower’s failure to pay when due any payment required under any of
the Loan Documents or any other document evidencing or securing the Loan and such failure
continues for ten (10) days after the due date thereof (any default under this Section 9.1 shall be
deemed to be a monetary default); or

9.2  Covenants Apainst Transfer; The failure of Borrower to comply with the
covenants contained in Section 8.8 hereof; or :

0.3  Breach of Covenants: The failure of Borrower or any Guarantor to comply with

.any other covenant contained in any of the Loan Documents or any other document evidencing

or securing the Loan and such failure continues for thirty (30) days after written notice thereof to
Rorrower by Bank (provided that, if the cure reasonably tequires more than thirty (30) days to
complete, then such thirty (30) day period may be extended for the time reasonably necessary,
but in no event later than ninety (90) days after such written notice, but only if all the following
conditions are satistied: (i) Borrower commences the cure within thirty (30) days after such
notice, (i) Borrower diligently and continuously pursues such cure 1o completion, (iil) within
thirty (30) days after such notice, Botrower gives Bank written notice of Borrowet’s intent to
cure, including the steps that Borrower intends to take to cure and the reason(s) that such cure

‘will take motre than thirty (30) days to complete, and (iv) no monetary Events of Default are

continuing during such extended cure period (subject to the provisions of Section 9.14 below));

- or

9.4  Representations and Warranties: Any representation, wananty, statement,
certificate, schedule or report furnished by Borrower or any Guarantor, or any of their constituent
entities in connection with the Loan, whether given in this Agreement or any of the other Loan
Documents or otherwise, shall be false or misleading in any material respect as of the time made
or furnished; or

9.5  Financial Defaults: The failure by Borrower or any Guarantor to pay when due
any of its material obligations owing to Bank in connection with this Loan; or
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9.6  Injunctions: If Borrower or any Guarantor is enjoined, restrained or in any way
prevented by court order from conducting all or a substantial part of its business affairs, and such
proceedings or injunction have not been disrnissed or stayed within sixty (60) days from the date

of filing of such proceeding or entry of such injunction; or

9.7  Receiver: The appointment of a receiver, trustee, conservator, or liquidator of
Borrower, any Guarantor or the Property, or any portion thereof; or

0.8  Bankruptcy: A filing by Borrower or any Guarantor of (i) a voluntary petition in
bankruptcy, seeking reorganization or rearrangement or taking advantage of any debtor relief .
laws, or (ii) an answer admitting the material allegations of a petition filed against Borrower or
any Guarantor in any bankruptcy, reorganization, insolvency, conservatorship or similar
proceeding, or (iii) an admission in writing confirming the inability to pay its debts as they
become due; or : :

9.9  General Assignment: The making by Borrower or any Guarantor of a general
agsignment for the benefit of its creditors; or

© 9,10 - Insolvency: The entry of an order, judgment or decree by apy courl of competent
jurisdiction adjudicating Borrower or any Guarantor as bankrupt or insolvent, if, in the event of
an involuntary bankruptcy only, such entry is not dismissed within sixty (60) days, or approving
a petition seeking reorganization of Borrower or any Guarantor or an arrangernent of the debts of
any of them, or appointing a receiver, frustee, conservator, or liquidator of Borrower or any
Guarantor or any portion of the Property or any other property of any of them; or

0.11 Adverse Change: The occurrence of an uninsured casualty to the Property and
Borrower’s failure to either satisfy all of the conditions of Section 3.3(b) of the Trust Deed or
repay to Bank all amounts owing under the Loan Documents, in either case, within 45 days afier
Bank’s written notice; or

9:12  Failure of Condition: The inability of Borrower to satisfy any condition for the
receipt of a disbursement hereunder and failure to resolve the situation to the satisfaction of
Bank, for a period in excess of ten (10) days after writlen notice from Bank to Borrower
demanding such satisfaction; or .

913  Guaranty/Environmental Indemnity: Any Guaranty or Environmental Indemmnity
is repudiated or any Guarantor claims that its Guaranty or Environmental Indemnity is
ineffective or unenforceable, in whole or in part and for any reason, with respect to amounts or
obligations then outstanding or amounts or obligations that might in the future be outstanding.

~ 9.14 Continuing Events of Default: After an Event of Default has oceurred, the Event
of Default will be deemed to be “continuing” for purposes of the Loan Documents until either:

(2) Bank is obligated to reinstate the indebtedness pursuant to California Civil.
 Code Section 2924¢(a)(1), or Co

(b) ~ Bank expressly agrees, in writing, that the Event of Default is no longet
continuing.
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0.15 Death: The death of James C. Gianulias (provided that such Event of Default
shall be suspended if, within 90 days after his death, (i) each of the then trustees of the trust that
is a Guarantor reaffirms the Guaranties that were previously executed by James C. Gianulias.
individually and as trustee of such trust, and (ii) the executor or administrator of the estate of
James C. Gianulias reaffirms on behalf of the estate, the Guaranties that were previously
executed by James C. Gianulias, as an individual. '

10. REMEDIES: If any of the Events of Default set forth in Section 9 occur, then Bank, in
addition to its other rights hereunder, may at its option, without prior demand or notice may do
any or all of the following;: ‘

10.1 Terminate the obligation of Bank to make disbursements hereunder.
10,2 - Declare the Note immediately due and payable.

10.3  Notwithstanding the exercise of either one or both of the remedies described in
Sections 10.1 and 10.2 hereof, Bank may make any disbursements after the-happening of any one
or more of said Events of Default without thereby waiving its right to demand payment of the
Note and without liability to make any other or further disbursements. :

104 Proceed as authorized by law to satisfy the indebtedness of Borrower to Bank and,
in that regard, Bank shall be entitled to all of the rights, privileges and benefits contained in the
Trust Deed and Security Agreements or other Loan Documents.

( 10.5 Take possession of all funds and deposits of Borrower on hand or deposited in
. unyaccount at Bank or any branch at Bank and apply said funds in such order at priority as Bank
may elect in connection with the obligations of Borrower, hereunder, under the Note, the Trust
Deed and the other Loan Documents; provided, however, that, upon any such application of
funds, Bank shall be deemed to have made immediate demand upon Borrower to deposit
veplacement funds into the funds and deposits of Borrower in the amount so applied and such

payment or deposit shall be due and payable within five (5) days after notice to Borrower).

11. INTENTIONALLY OMITTED,

12. SECURITY INTEREST: Borrower does hereby give and grant to Bank a security
interest in all funds and deposits of Borrower on deposit at Bank or any branch of Bank, as
additional security for the obligations of Borrower contained in the Note, Trust Deed or the

Security Agreements,

13, FINANCIAL STATEMENTS: Borrower shall, and shall cause each Guarantor to,
provide Bank the following Financial Statements (“Financial Statements™):

13.1  within ninety (90) days after the end of each fiscal year of Borrower and Cameo
Homes (calendar year for Gianulias) copics of the financial statements (including, balance
sheets, profit and loss statements, changes in financial position, and any other information
provided to Bank in connection with underwriting the Loan) of Borrower and Guarantor for the
prior fiscal/calendar year, as applicable, all in reasonable detail and prepared for Borrower in
accordance with generally accepted accounting principles or other tax based accounting

60033661 6v2 -12- Term Losn Agrcement



JuL-11-2087 16:23 MESA MANAGEMENT 948 851 8763 P.14

consistent with statements provided to Bank prior to Recordation, and for Gianulias, in
accordance with accounting principles consistently applied, and certified by the party delivering
such financial staternent; and :

13.2 on or before March 31st for the six-month period ending December 31st and on or
before September 30th for the six-month period ending June 30th, each Guarantor’s financial
statements as of the end of such period certified by the party providing such statements; and

133 within thirty (30) days after the filing thereof, copies of Borrower’s and each
Guarantor’s tax returns including all schedules and K-1 forms, signed by the aunthorized
representative of Borrower or each Guarantor, as applicable, to confirm the accuracy and
completeness thereof. '

14.  SIGNS: During the term of the Loan, Borrower hereby grants Bank the right to erect or
cause to be erected Bank’s sign or signs in size and location desired by Bank on the Property so
long as such sign or signs do not interfere with the reasonable construction of any improvements
on the Property and do not disclose the amount of the financing. o

15. GENERAL CONDITIONS:

15.1 No Waiver: No delay or omission of Bank in exercising any right or power

_ arising from any default by Borrower shall be construed as a waiver of such default or as an
acquiescence therein, nor shall any single or partial exercise thereof preclude any further exercise
thereof. Bank may, at its option, waive any of the conditions herein and any such waiver shall
not be deemed a waiver of Bank’s rights hereunder but shall be deemced to have been made in
pursuance of this Agreement and not in modification thereof. No waiver of any Event of Default
shall be construed to be a waiver of or acquiescence in or consent to any preceding or subsequent

Event of Default.

152 No Third Party Benefits: This Agreement is made for the sole benefit of
Borrower and Bank, their successors and assigns and no other person or persons shall have any
rights or remedies under or by reason of this Agreement nor shall Bank owe any duty whatsoever
to any claimant for labor performed or material furnished in connection with the construction of
any improvements on the Property, to apply any undisbursed portion of the Loan fo the payment
of any such claim or to exercise any right or power of Bank bereunder or arising from any

default by Borrower.

153 Nofice: All notices, demand or other communication required or allowed to be
given hereunder to either party shall be given in writing (at the address set forth below their
respective signatures, below) by any of the following means: (a) personal service; (b) electronic
cormmunication; (c) overnight courier; or (d) registered or certificd, first class mail, retum receipt
requested. Such addresses may be changed by notice to the other parties given in the same
manner as above provided. Any notice, demand or request sent pursuant to either subsection (a)
or (b) hereof shall be deemed reccived upon such personal service or upon dispatch by electronic
means, Any notice, demand or request sent pursuant 10 subsection (¢) shall be deemed received
on the business day immediately following deposit with the overnight courier and, if sent
pursuant to subsection (d) shall be decmed received forty-eight (48) hours following deposit into
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the mail. It is understood and agreed that each of the parties will use reasonable efforts to send
copies of any notices marked “With a copy to”; provided, however, that failure to deliver such
copy or copies shall have no consequences whatsoever to the effectiveness of any notice made to
the other party.

15.4  Death or Dissolution of Partner: In the event of the dissolution of Borrower. or
any Guarantor that is not a natural person or the death of any individual Guarantor (subject to the
provisions of Section 9.15) pror to the disbursement of the balance of Loan proceeds, Bank may
‘cease disbursements hereunder (unless, solely in the case of a legal entity, the organizational
documents provide for and the entity in fact does continue after such death or dissolution).

15.5 Indemnity: Borrower agrees to indemnify, defend Bank against, and hold Bank
harmless from, any and all losses, damages (whether genera) or otherwise), liabilities, claims,
causes of action (whether legal, equitable or administrative), judgments, court costs and legal or
other expenses (including attorey’s fees) which Bank may suffer or incur as a direct or indirect
consequence of: (i) Bank’s performance of this Agreement or any of the Loan Documents,
including, without limitation, Bank’s exercise or failure to exercise any rights, remedies or
powers in connection with this Agreement or any of the Loan Documents; (ii) Borrower’s failure
to perform any of Borrower’s obligations as and when required by this Agreement or any of the

.

Loan Documents, including, without limitation, any failure, at any time, of any representation or

warranty of Borrower to be true and correct and any failure by Borrower to satisfy any condition;
(iii) any claim or cause of action of any kind by any person or entity to the effect that Bank is in
any way responsible or liable for any act or omission by Borrower, whether on account of any
theory of derivative liabjlity or otherwise; (iy)any act or omission by Borrower or any other
person or entity, except Bank, with respect 10 any of the Property or improvements to be
constructed on the Property; (v) any claim or cause of action of any kind by any person or entily
which would have the effect of denying Bank the full benefit or protection of any provision of
this Agreement or the Loan Documents; or (vi) any act or omission by Borrower or any other
party with respect to the Property or otherwise arising out of or relating to the Property in any
mamner. Bank’s rights of indemnity shall not be directly or indirectly limited, prejudiced,
impaired or eliminated in any way by any finding or allegation that Bank’s conduct 1§ active,
passive or subject to any other classification or that Bank is directly or indirectly responsible
under any theory of any kind, character. or nature for any act or omission by Borrower or any
other person or entity, except Bank, Notwithstanding the foregoing, Borrower shall not be
obligated to indemnify Bank with respect to any willful misconduct or act of gross negligence
which Bank js personally determined by the judgment of a court of competent jurisdiction
(sustained on appeal, if any) to have committed or acts or omissions that first occur after title to
the Property is transferred as the result of a foreclosure sale under the Deed of Trust, Borrower
shall pay any indebtedness arising under said indemnity to Bank immediately upon demand by
Bank together with interest thereon from the date such indebtedness arises until paid at the
oreatest effective rate of interest specified in the Note and which is applicable on or after the
maturity or acceleration of the Note. Borrower's duty to indemnify Bank shall survive the
release and cancellation of the Note and the release and rcconveyance or partial release’ and
reconveyance of the Trust Deed,

15.6 Further Assurances: Authorization: Borrower shall, upon the request of Bank, at
Borrower’s expense, execute, acknowledge and deliver such further instruments (including,
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without limit, a declaration of no offset) and perform such other acts as may be nccessary,
desirable or proper (as determined by Bank) to carry out the purpeses of the Loan Documents or
. to perfect and preserve the lien or charge of the Loan Documents.

15.7 Form of Documents: The form and substance of all documents, Instruments,
papers and forms of evidence to be delivered to Bank under the terms of any of the Loan
Documents shall be subject to the approval of Bank. No document or instrument delivered to
Bank or to be delivered to Bank, or which is subject to the approval of Bank under the terms of

" any of the Loan Documents, shall be amended, modified, superseded or terminated in any
respect whatsoever without Bank’s prior written approval.

158 Time is of the Essence: Time is hereby declared to be of the essence of this
Agreement and of every part hereof, :

15.5 Supplement to Secuority Agregments; The provisions of this Agreement are not
intended to supersede the provisions of the Trust Deed or the Security Agreements but- shall be

construed as supplemental thereto.

15.10 Joint and Several Obligations: If Borrower consists of more than one person
acting in their individual capacities or as general partaers in partnership (excluding, however,
any limited partner or member of a limited liability company except insofar as such person may
execute an express guaranty or other agreement to be liable), the obligations of Borrower shall be
the joint and several obligations of all such persons, and any married person who executes this
Agreement agrees that recourse may be had against his or her separate property for satisfaction
of his or her obligations hereunder, When the context and construction so require, all words used
in the singular herein shall be deemed to have been used in the plural and the masculine shall
include the feminine and neuter and vice versa.

15.11 Authority to File Notices: Borrower hereby appoints and authorizes Bank, as its
agent (but without any obligation on the part of Bank to do so), to record any notices.of
completion, cessation of labor and other notices that Bank deems necessary to record to protect
any interest of Bank under the provisions of this Agreement, the Note, the Trust Deed or any of
the Security Agreements. This agency is a power coupled with an intcrest and is not revocable.

15.12 Actions: Bank shall have the right to commence, appear in or defend any action
or proceeding purporting to affect the Property, Loan Documents or the rights, duties or
Kiabilities of Borrower or Bank under any of the Loan Documents, n exercising such right, Bank
may incur and pay costs and expenses including, without limit, attorneys’ fees and court costs,
Rormower agrees to pay lo Bank upon demand all such expenses incurred or paid by Bank
together with interest, at the greatest effective rate of interest specified in the Note, from the date
such expenses were incurred or paid by Bank. Until repaid, such amounts shall have the security
afforded disbursements under the Note. :

15.13 Nonliability of Bank: The relationship of Borrower and Bank under the Loan
Documents is, and shall at all times remain, solely that of Rank and Borrower, and Bank neither
undertakes nor assumes any responsibility or duty to Borrower or to any third party with respect
to the Property or Loan, éxcept as expressly provided in the Loan Documents. Bank shall not be
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liable in any way for any failure to perform or delay in performing the whole or any patt of the
Loan Documents by Bank and Bank may suspend or terminate 2ll or any portion of Bank’s
obligations under the Loan Documents if such delay or failure by Bank results directly or
indirectly from, or such suspension or termination by Bank is based upon, the action or inaction,
or purported action, of any governmental or local authority (except to the extent that the
regulatory authority imposes such restriction as a result of Bank’s unlawful conduct), or any war
(whether declared or not), rebellion, insurrection, strike, lock-out, boycott or blockade (whether
presently in effect, announced or in the sole judgment of Bank deemed probable) or any act of

God, or any other cause or event beyond the control of Banl.

15.14 Attomey's Fees: If any legal action or proceeding is brought by either Borrower '
or Bank to enforce or construe a provision of the Loan Documents, the unsuccessful party in
such action or proceeding, whether or not such action or proceeding is scitled or prosecuted to
final judgment, shall pay all of the reasonable attorney’s fees and costs incwred by the prevailing
party in the action, including but not limited to any attorneys® fees incurred as a result of an
appeal of the action, If Borrower shall become subject to any case or proceeding under the
bankruptey and reorganization laws of the United States, as amended or recodified from time to
time, Botrower shall pay to Bank on demand al) attorneys’ fees, costs and expenses which Bank
may incur to obtain relief from any provision of the Act which delays or otherwise impairs
Bank’s exercise of any right or remedy under any of the Loan Documents or to obtain adequate
protection for any of Bank's rights or collateral. : :

15.15 Assighment: Borrower shall not assign any of the Loan Documents or any of
~ Borrower’s inferest in any monies due or to become due under any of the Loan Documents or
convey or encumber any of the Property or any personal property, goads; or fixtures now or
hereafter located at the Property without the prior written consent of Bank or except as permitted
herein. Any such assignment made without such consent or except as permitted herein shall be
void. Borrower recognizes that this is not an ordinary loan and that Bank would not make this
Loan except in reliance on Borrower’s expertise, reputation and Bank’s knowledge of Borrower,
and that this Agreement is more in the nature of a personal service contract than a standard loan
where Bank would rely on security which already cxists.

15.16 Sale of Participations: Bank shall have the right to sell participation interests in
the Loan or to assign and transfer the Loan to any other persons or entities without the consent of
or notice to Borrower. Bank may disclose to any participants or assignees or prospective
participants or assignees any information or other data or matcrial in Bank’s possession relating
to Borrower, any Guarantor, the Loan, the Property and/or the Project, without the consent of or
notice to Borrower, provided that Bank requires that such prospective purchaser or participant
maintain such information as confidential. In the event Bank shall participate or assign all or any
part of the Loan, the designation “Bank” herein shall include all participants and assigns. Unless
written notice to Borrower to the contrary is given by the original Bank, Borrower shall deal and
communicate solely with, and rely solely wpon cormunications from, the original Bank, and
Borrower shall not be entitled to rely upon and shall not accept any notice or other:
communication conceming the Loan from any such participant or assignee. Upon an entire
assignment by Bank to one or more assignecs, Bank shall be relieved of any further obligations
or liabilities hereunder and Borrower shall look solcly to such assignee(s) for performance of

Bank’s duties hereunder,
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15.17 Participations. Borrower acknowledges that Bank may sell participation interests
in portions of this Loan. Borrower acknowledges that participants typically have approval rights
over such matters as: (a) reducing principal or interest (except late charges, penalties or similar
payments of any kind may be waived or enforced by Bank in Bank’s sole discretion); (b)
postponing any date fixed for any payment of principal; (c) postponing any date fixed for any
payment of interest for a period of more than seventy-five (75) days; or (d) unless required by
the terms of the Loan Documents, releasing or subordinating any of the collateral or waiving any
claim against any puarantor or person who may be secondarily liable that would have a material,
adverse effect on the collection and enforcement of the Loan and the Loan Documents,

15.18 Rules for Construction: A reference to any of the Loan Docurments shall include
all or any of the provisions of the Loan Documents. A reference to the Property shall be a
reference to all or any parts of the Property, A reference to Bank shall include Bank’s agents.

15.19 Severability: If any provision of the Loan Documents shall for any reason be
determined by a court of competent jurisdiction, and sustained on appeal, if any, to be
unenforceable by Bank in any respect, such unenforceabilify shall not affect any other provisions
thereof, and the Loan Docurnents shall be construed as if such unenforceable provision had not
been conlained therein; provided, if any provision of the Loan Documents shall be unenforceable
by reason of a final judgment of a court of competent jurisdiction based upon such court’s ruling,
and sustained on appeal, if any, that said provision s unenforceable because of the unenforceable
degree of magnitude of the obligation imposed thereby, said unenforceable degree of magnitude
of the obligation shall be rcduced in magnitude or degree by the minimum amount necessary in
order to provide the maximum degree or magnituds of rights which are enforceable by Bank, and
the Loan Documents shall be automatically and retroactively amended accordingly to contain
such maximum or magnitude of said obligation which is cnforceable by Bank, rather than the
more burdensome but umenforceable original obligation. As used herein, “unenforceable” is
used in the broadest and most comprehensive sense and includes the concepts of void and
voidable. '

15.20 Heirs. Successors_and Assigns: The terms of this Agreement shall be binding
upon and inure to the benefit of the heirs, successors and assigns of the parties; provided,
however, that this Section shall not be deemed a waiver of the provisions contained in Section
15.15 or, in any other restriction on transfer or assignment with respect to interests in the Loan,
the Property or the Borrower contained in any of the Loan Documents. :

15.21 Headings: Al headings appcafing in this Agreement are for convenience only
and shall be disregarded in constrning this Agreemnent. : :

1522 Interpretation: This Agreement and the Loan Documents shall be governed by,
and construed in accordance with, the laws of the State of California, except to the cxtent
preempted by federal law. In any action brought or arising out of this Agreement or the Loan
Documents, Borrower and the general partners and joint venturers of Borrower hereby consent to
the jurisdiction of any Federal or State Court within the State of California and also consent to
the service of process by any means authorized by the laws of said State or by federal law.
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1523 WAIVER OF JURY TRIAL. TO THE MAXIMUM EXTENT PERMITTED BY
LAW, BORROWER AND BANK EACH WAIVE THEIR RESPECTIVE RIGHTS TO A
TRIAL BY JURY OF ANY CLAIM OR CAUSE OF ACTION -BASED UPON OR ARISING
OUT OF OR RELATED TO THIS AGREEMENT, THE OTHER LOAN DOCUMENTS, OR
THE TRANSACTIONS CONTEMPLATED HEREBY OR THEREBY, IN ANY ACTION,
PROCEEDING OR. OTHER LITIGATION OF ANY TYPE BROUGHT BY ANY OF THE
PARTIES AGAINST ANY OTHER PARTY OR PARTIES, WHETHER WITH RESPECT TO
CONTRACT CLAIMS, TORT CLAIMS, OR OTHERWISE. BORROWER AND BANK
EACH AGREE THAT ANY SUCH CLAIM OR CAUSE OF ACTION SHALL BE TRIED BY
A COURT TRIAL WITHOUT A JURY. WITHOUT LIMITING THE FOREGOING, THE
PARTIES FURTHER AGREE THAT THEIR RESPECTIVE RIGHT TO A TRIAL BY JURY
IS WAIVED BY OPERATION OF THIS SECTION AS TO ANY ACTION,
COUNTERCLAIM OR OTHER PROCEEDING WHICH SEEKS, IN WHOLE OR IN PART,
TO CHALLENGE THE VALIDITY OR ENFORCEABILITY OF THIS AGREEMENT OR
THE OTHER LOAN DOCUMENTS OR ANY PROVISION HEREOF OR THEREOF. THIS
WAIVER SHALL APPLY TO ANY SUBSEQUENT AMENDMENTS, RENEWALS,
SUPPLEMENTS OR MODIFICATIONS TO THIS AGREEMENT AND THE OTHER LOAN
DOCUMENTS.

1524 Integration: This Agreement contains or expressly incorporates by reference the
entire and exclusive agreement of the parties with respect to the matters contemplated herein and
supersedes all prior negotiations related therelo, and this Agreement shall not be amended or
modified in any way except by a wriiten instrument which is executed by all parties hereto,
Borrower acknowledges and represents that the Loan Documents and any documents or
instruments referenced therein are the only agreements of the parties with respect to the subject
matter of the Loan and that Bank has made no other agreement ot representation to Borrower,
whether oral or written, ' ‘

15.25 Bank Consents: With respect lo any matter requiring Bank’s consent hereunder,
Borrower shall direct written request for such consent to Bank at the address set forth on the
signature page of this Agreement pursuant to Section 15.3 above, including such information as
Borrower may deem pertinent to Bank’s decision. Jrom time-to-time, Bank may designate a
specific individual to whom such requests shall be directed. No failure of Bank to respond to a
request shall be deemed a consent to the request. No response by Bank shall be effective as a
consent unless the same js in writing executed by a duly authorized officer of Bank.

15.26 Counterparts: This Agreement may be executed in one or more counterpvart's,
cach of which together shall constitute one and the same instrament.

15.27 Recitals: The Recitals contained herein are true and correct and are incorporated
into this Apreement.

15.28 Waiver of Civil Code Section 2822: Bomower hereby waives any right under
California Civil Code Section 2822 or any successor sections to designate the portion of the
obligations under the Loan Documents that are to be satisfied by any payment or other
satisfaction by Borrower. Any such payment Or other satisfaction shall not affect in any manner
the obligations of Guarantor under the Guaranty. '
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‘ 15.29 Survival: The representations, warranties and covenants herein shall survive the
disbursement of the Loan and shall remain in force and effect until the Loan is paid in full.

16. SPECIAL CONDITIONS: The special conditions of the Loan, if ariy, are set forth in
Exhibit *“B” attached hereto and made a part hereof. .

[Remainder of page intentionally left blank.] v
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949 851 8763

PROMISES AND

COMMITMENTS MADE BY BANK AFTER OCTOBER 3, 1989 CONCERNING
LOANS AND OTHER CREDIT EXTENSIONS WHICH ARE NOT FOR PERSONAL,
FAMILY OR AOUSEHOLD PURPOSES OR SECURED SOLELY BY THE DEBTOR’S
RESIDENCE, MUST BE IN WRITING, EXPRESS CONSIDERATION AND BE SIGNED

BY BANK TO BE ENFORCEARBLE.

IN WITNESS WHEREOF, the parties have executed this Agreement as of the day and

year first above written.
BANK:

BANK OF THE WEST,
a California banking corporation

By:
"Name:
Title:

Address:

Construction L.oan Administration

3000 Qak Road, Suite 400 (NC-OAX-04-A)
- Walnut Creek, California 94597

Fax No. (925) 256-0546

With a copy to:

Pillsbury Winthrop Shaw Pittman LLP
501 West Broadway, Suite 1100

San Diego, CA 92101

Attn: Angela M. Yates, Esq.

Fax No.: (619)236-1995

600336616v2
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BORROWER:
JB REDMOND, LLC,

a California lim'Cfl liability company
By: L \A ar

Name:@nés C. Gianulias
Title: Manager

Address:

JB Redmond, LLC

¢/o Cameo Homes

1105 Quail Street,
Newport Beach, CA 92660
Atm: James C. Gianulias
Fax No.: (949) 250-8574

With a copy to:

Croudace & Dietrich

§ Park Plaza, Suite 1150
Irvine, CA 92614

Attn: Debra M. Dietrich, Esq.
Fax No.: (949) 794-9909

Tenn Loan Agreement
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EXHIBIT A
DISBURSEMENT SCHEDULE

THIS EXHIBIT A IS ATTACHED TO AND A PART OF THAT CERTAIN TERM LOAN
AGREEMENT DATED AS OF JULY 9, 2007, .

THE LOAN PROCEEDS IN THE AMOUNT OF §$5,850,000.00 SHALL BE DISBURSED AS
FOLLOWS: .

1. INITIAL DISBURSEMENT: Lender is hereby authorized and directed to make Initial
Disbursements for the purposes, in the amounts, and lo the persons indicated:

1.1  To Baunk, the approximate sum of $75,135.00 as reimbursement for. Loan
expenses as specified in a separate fee agreement between Bank and Borrower,

12  To First American Title Insurance Company of Orcgon for the benefit of
Borrower through Escrow No. 7062-701005 the approximate sum of $5,364,865.00 for land
purchase and Title and Recording, :

2. SUBSEQUENT DISBURSEMENTS: The remainder of the Loan proceeds in the sum
aggregate of $410,000.00 plus funds not disbursed as provided for in Section 1 hereof or less any
additional fonds disbursed as provided for in Section 1 hereof, shall be disbursed for the
following purposes and subject to the following documentation requirements:

(2) The sum of $410,000.00 is an interest reserve which shall be disbursed from time
to time on the interest payment date specified in the Note by the Bank’s disbursement of
sufficient amounts to pay interest due on the Note. Each such interest payment shall then be
deemed paid in full. When said sum has been completcly disbursed, Borrower shall make
interest payments directly to Bank in accordance with the terms of the Note.

BORROWER ACKNOWLEDGES THAT STATE LAW REQUIRES ANY ESCROW AGENT
HANDLING FUNDS IN AN ESCROW CAPACITY (INCLUDING ANY TITLE
INSURANCE COMPANY) TO HAVE DEPOSITED INTO ITS ESCROW DEPOSITORY
ACCOUNT, PRIOR TO RECORDING A TRANSACTION, IMMEDIATELY AVAILABLE
FUNDS REPRESENTING ALL DISBURSEMENTS TO BE MADE BY THE ESCROW

AGENT, :

ACCORDINGLY, WITH RESPECT TO ALL FUNDS TO BE DISBURSED PURSUANT TO

. THE ABOVE, BORROWER AUTHORIZES BANK 10 MAKE SUCH DISBURSEMENT TO
THE TITLE INSURER ON THE DATE SPECIFIED BY SAID TITLE INSURER, WHICH
DATE MAY BE PRIOR TO THE RECORDING OF THE TRUST DEED. INTEREST ON
AMOUNTS OUTSTANDING UNDER THE NOTE SHALL ACCRUE FROM THE DATE OF
DISBURSEMENT, WHICH MAY NOT BE THE DATE OF RECORDING OF THE TRUST
DEED. TITLE INSURER SHALL SPECIFY THE DATE IT REQUIRES SUCH PROCEEDS
(INCLUDING LOAN PROCEEDS) FOR USE IN SAID ESCROW,

600336616v2 . Exhibit A.1 Term Loan Agrcoment
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EXHIBIT B

- SPFECIAL CONDITIONS

SPECIAL CONDITIONS: The following provisions are incoi’porated into the Term
Loan Agreement dated as of July 9, 2007, and supersede any provision of the Agreement to
the extent inconsistent therewith.

A. Extensions: Provided that no uncured Event of Default has occurred as provided
in Section 9 of the Agreement, Borrower shall be permitted to extend the Maturity Date for one
period of six (6) months (the “Extension Period”) provided that Borrower (1) by written notice
to Bank requests the extension at Jeast thirty (30) days prior to the Maturity Date, (2) pays the
applicable Extension Fee on-or before the current Maturity Date, (3) executes any documentation
required by Bank in connection with such extension, and (4) causes the Title Company to issue
an endorsement to the Title Policy assuring Bank that the priority of the Trust Deed is unaffected
by the extension. :

B. Single Asset Statns: Within forty-five (45) days of Recordation, Borrower shall
gither (i) dispose of any and all assets other than its right, title and interest in and to the Propeity
or (ii) cause the Property to be transferred to a newly formed single asset entity, which entity
shail be subject to Bank’s review and approval, and Borrower and such entity shall enter into
assignment and assumption documentation evidencing the assignment and assumption of the
Loan by such entity, all of which shall be subject to Bank’s review and approval..

C. . Assumption: At Bank's sole discretion, and pursuant to terms and conditions to
be set forth by Bank in its sole discretion, Borrower may cause the Property to be transferred to a
single asset entity. Such entity shall be subject to Bank's review and approval in Bank's sole
discretion. Such entity shall enter into assignment and assumption documentation evidencing the
gssignment and assumption of the Loan by such entity and which documentation shall be subject
to Bank's approval in Bank's sole discretion.

600336616v2 Exhibit B-1 : Term Loan Agreemant
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RECORDING REQUESTED BY:
BANK OF THE WEST, ‘
a California banking corporation

AND WHEN RECORDED MATL TO:

BANK OF THE WEST

Attn; Judy Lindsey

Construction Finance/REYD

3000 Oak Road, Suite 400 (NC-OAK-04-A)
Walnut Creek, CA 94597

Loan No, 1050315395

[Space Above This Line Folr Recorder’s Use]

DEED OF TRUST, ASSIGNMENT OF LEASES AND RENTS,
SECURITY AGREEMENT AND FIXTURE FILING
(Oregon)

THIS DEED OF TRUST, ASSIGNMENT OF LEASES AND RENTS, SECURITY
AGREEMENT AND FIXTURE FILING (this “Deed of Trust”) is made as of July 9, 2007 by
JB REDMOND, LLC, a California limited liability company, as “Trustor,” in favor of FIRST
SANTA CLARA CORPORATION, a California cotporation, as “Irustee,” for the benefit of
BANK OF THE WEST, a California banking corporation, as “Beneficiary.”

1. GRANT IN TRUST. For the purpose of securing payment and performance of
the Secured Obligations (as defined in Section 2 below), Trustor hereby irrevocably and
unconditionally grants, conveys, transfers and assigns to Trustee, ifs successors and assigns, IN
TRUST, WITH POWER OF SALE TOGETHER WITH THE RIGHT OF ENTRY AND
POSSESSION, for the benefit and security of Beneficiary, all present and future rights, titles,
interests, estates, powers and privileges that Trustor now has or may hereafier acquire in or to the
following property and any interest therein (collectively, the “Trust Estate™ or “Subject

Property™):..

(8)  The real property located in the County of Deschutes, State of Oregon,
more particularly described in Exhibit “A” attached hereto (the “Property”);

(b)  All buildings and other improvements and structures now or hereafter
located on the Property (collectively, the “Improvements™);

(c) All existing and future leases, subleases, subtenancies, licenses,
agreements and concessions relating to the use, occupancy or enjoyment of all or any part of the
Property, together with any and all guaranties and other agreements relating to or made in
connection with any of the foregoing (individually, a “Lease”, and collectively, the “Leases”);

(d) All rents, issues, income, revemues, royalties, profits, proceeds and
earnings now or hereafler payable with respect to or otherwise derived from the ownership, use,

60033662 1v2 -1~ o Deed of Trust
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management, operation, leasing or occupancy of the Property and the Improvements, including,

without limitation, cash or security deposited under any of the Leages to secure the performance-

by the lessees of their obligations thereunder (collectively, the “Rents”); .

(6)  All tenements, hereditaments, appurtenances, privileges, choses in action,
options to purchase all or any-part of the Property or Improvements or any interest therein (and
any preater estate in the Property or Improvements now owned or hereafter acquired by Trustor
pursuant thereto), and other rights and interests now or in the future benefiting or otherwise
relating to the Property or the Improvements, including, without limitation, easements, rights-of-
way, sidewalks, alleys and strips and gores of land adjacent to or used in connection with the
Property, development rights, oil, gas or other mineral rights and all royalty, leasehold and other
rights of Trustor pertaining thereto;

All water and water tights pertaining to the Property, and shares of stock

_evidencing the same, and all deposits made with or other security given to utility companies by

Trustor with respect to the Praperty,

(g)  All policies of insurance and all claims, demands or proceeds relating to
such insurance or condemnation awards, recoveries or settlements which Trustor now has or may
hereafter acquire with respect to the Property or the Improvements situated thereon, including all
advance payments of insurance premiums made by Trustor with respect thereto;

(h) All existing and future inventory, furnishings, fixtures, equipment,
supplies, construction materials, goods and other tangible personal property, which are now or
hereafter owned or acquired by Trustor or in which Trustor now or at any time has rights,
wherever located or used or usable in connection with the Property, and whether located a,
placed upon or about, or affixed or attached to or installed in or on the Property or the
Improvements or any part thereof, or located elsewhere in the possession of Trustor or any
warehouseman, bailee, contractor, supplier or any other person, used or to be used in connection
with or otherwise relating to the Property or the Improvements or the ownership, use,
development, construction, maintenance, management, operation, marketing, leasing or
occupancy thereof, and all accessories, attachments, parts, or repairs of or to any of such
property, including but not limited to all appliances, furniture and furnishings, findings,
materials, suppliers, equipment and fixtures, and all building material, supplies, and equipment
now or hereafter delivered to the Property and installed or used or intended to be installed or
used therein whether stored on the Property or elsewhere; and all renewals or replacernents
thereof or articles in substitution thereof;

® All (i) accounts, chattel paper, deposit accounts, money, documents and
instruments (whether negotiable or nonnegotiable), contract rights, insurance policies, and all
rights to payment of any kind relating to or otherwise arising in connection with or derived from
the Property, the Improvements or any other part of the Trust Estate, (i1) refunds, rebates,
reserves, deferred payments, deposits, cost savings, letters of credit, and payments of any kind
due from or payable by (A) any federal, state, municipal or other governmental or quasi-
governmental agency, authority or district (individually, a “Governmental Agency”), or (B) any
insurance or utility company, in either case relating to any or all of the Trust Estate, (iii) refunds,
rebates and payments of any kind due from or payable by any Governmental Agency for any

6003366212 -2~ Deed of Trust
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taxes, assessments, or governmental or quasi-governmental charges or levies imposed upon
Trustor with respect to or wpon any or all of the Trust Estate, (iv) guarantees of any of the.
foregoing and any security therefor, (v) cash funds and cash collateral accounts maintained
pursuant to any of the loan documents secured by or referred to in this Deed of Trust, and (vi)
proceeds and claims arising on account of any damages to or taking of the Property or any part
thereof, and all causes of action and revenues for any loss or diminution in the value of the
Property or Improvements;

) All general intangibles relating to or arising out of the ownership, design,
development, operation, management and use of the Property and construction of the
Improvements, including, but not limited to, (i) all names under which or by which the Property
or the Improvements may at any time be operated or known, all rights to carry on business under
any such names or any variants thereof, and all goodwill in any way relating to the Property, (ii)
-all permits, licenses, authorizations, variances, land use entitlements, approvals and consents
jssued or obtained in connection with the construction of the Improvements, (iii) all permits,
licenses, approvals, consents, authorizations, franchises and agreements issued or obtained in
connection with the use, occupancy or operation of the Property, (iv) all rights as a declarant (or
its equivalent) under any covenants, conditions and restrictions or other matters of record
affecting the Property, (v) all materials prepared for filing or filed with any governmental
agency, (vi) all Tights under any contract in connection with the development, design, use,
operation, management and construction of the Property, (vii) all books and records prepared and
kept in connection with the acquisition, construction, operation and occupancy of the Property
and the Improvements, and (viil) all royalties, fees and goodwill associated with any of the
foregoing (subject to any franchise or license agreements relating thereto);

(k) . Whether or not included in clause (f), above, all water stock, shares of
stock or other evidence of ownership of any part of the Property or thc Improvements that is
owned by the Trustor in common with others, and all documents ot membership in any owners’
or members’ association or similar group having responsibility for managing or operating any
part of the Property or Improvements, and all documents of membership in any membership
facility developed on the Property;

§)) All surety, bouding, security, construction, architectural, engineering,
development, financing, guaranty, indemnity, maintenance, management, service, supply and
warranty agreements, commitments, contracts and subcontracts, all insurance policies, and all
licenses and bonds, in any way pertaining to the development, construction, use, operation and
maintenance of the Property and Improvements and any business of Trustor therein conducted,
and all guarantees of any of the foregoing and any security therefor;

(m) All sales agreements, escrow agreements, deposit receipts and other
documents and agreements for the sale or other disposition of all or any part of the real or
personal property described herein, and deposits, proceeds and benefits arising from the sale or
other disposition of all or any part of such real or personal property,;

(n) All engineering and architectural drawings, plans, specifications, soils

tests and reports, feasibility studies, appraisals, engineering reporis, manuals, computer software,
studies, data and drawings pertaining to any or all of the property described in clauses (a)
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through (m), above, and all contracts and agreements relating to the aforesaid pléns and
specifications or to the aforesaid studies, data and drawings; .

(0)  All ledger sheets, files, records, documents and instruments (including, but
not limited to, computer programs, tapes, and related electronic data processing software)
evidencing an interest in or relating to the foregomg collateral in clauses (a) through (n), above,
or in this clause (o); and

(P) Al additioné and accretions to, substitutions and replacements’ for, and
proceeds and products of, any of the foregoing.

Ttems 1(g) through 1(p), inclusive, above, are herein veferred to as the “Coilnteral” and
are a part of the Trust Estate. :

2. SECURED OBLIGATIONS. Trustor makes the grant, conveyance, transfer and
assignment set forth in Section 1 above FOR THE PURPOSE OF SECURING the following
obligations (collectively, the “Secured Obligations”) in such order of priority as Beneficiary
may elect;

(a)  Payment of all sums at any time owing and the performance of all other
obligations arising under that certain Promissory Note Secured by Deed of Trust in the original
principal amount of Five Million Eight Hundred Fifty Thousand Dollars ($5,850,000) of even
date herewith executed by Trustor to the order or in favor of Beneficiaty (the “Note”);

(b)  Payment of interest on such sums according to the terms of the Note;

() Payment of all other sums, including late charges and any attorney’s fees
and other advances made by Beneficiary hereunder as hereinafter provided, with interest thereon .
as hereinafter provided, which are due or payable to Trustee or Beneficiary under the provisions
hereof; .

(d . Due, prompt and complete observance, performance and discharge of each
and every obligation, covenant and agreement of Trustor contained herein, in the Note, in the
Term Loan Agreement (“Loan Agreement”) executed by Trustor in connection with the
indebtedness evidenced by the Note, and in any master agreement pertaining to interest rate
swaps or options now or hereafter executed by Trustor in comnection with the obligations
evidenced by the Note, and related transactions thereunder, or in any other instrument or
document heretofore or hereafter executed by Trustor having reference to or arising out of the
indebtedness evidenced by the Note which recites that the obligations thereunder are secured

hereby;

(¢)  Payment of such additional sums as may be hereafter borrowed from
Beneficiary by Trustor when evidenced by a promissory note or notes which are by the terms
thereof (or by the terms of any other instrument executed by Trustor in connection therewith)
secured by this Deed of Trust, together with interest and late charges thereon according to the
terms of such promissory note or notes; -
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® Performance of such future obligations which Trustor may agree to
perform for the benefit of Beneficiary when Trustor executes a document or documents which:
recites that such obligations are secured hereby; and

() All modifications, extensions and renewals of any of the obligations
secured hereby, however evidenced, including, without limitation: (i) modifications of the
tequired principal payment dates or interest payment dates or both, as the-case may be, deferring
or accelerating payment dates wholly or partially; or (i) modifications, extensions or renewals at
g different rate of interest whether or not in the case of a note, the modification, extension or
renewal is evidenced by a new or additional promissory note or notes.

The term “obligations™ is used herein in its broadest and most comprehensive sense and
shall be deemed to include, without limitation, all interest and charges, prepayment charges (if
any), late charges, extension fees, renewal fees and loan fees at any time accruing or assessed on
any of the Secured Obligations.

This Deed of Trust, the Note, the Loan Agreement, and sny other instrument or
agreement given to evidence or further secure the payment and performance of any obligation
secured hereby are hereinafter sometimes collectively referred to as the “Loan Documents.”
All terms of the Secured Obligations and the documents evidencing such obligations are
incorporated herein by this reference. All persons who may have or acquire an interest in the
Subject Property shall be deemed to have notice of the terms of the Secured Obligations and to
have notice, if provided therein, that: (a) the Loan Documents may permit borrowing, repayment
and reborrowing so that repayments shall not reduce the amounts of the Secured Obligations; and
(b) the rate of interest on one or more Secured Obligations may vary from time 1o time.

3. AFFIRMATIVE COVENANTS OF TRUSTOR. Trustor hercby agrees as
follows: ‘

3.1 Performance of Obligations. To pay, perform, observe and discharge each
and every condition, obligation, covenant and agreement for which this Deed of Trust has been

given as security as provided above.

3.2 Maintenance, Repair and Alterations. To keep the Trust Estate in good
condition and repair; not to remove, demolish or substantially alter any of the Improvements
without the prior written consent of Beneficiary except if and to the extent otherwise expressly
provided in the Loan Agreement and except for the demolition of that certain single family
residence currently located on the property and except for such alterations as may be required by
any law, ordinance, rule, regulation or order by any governmental anthority having jurisdiction
over the Trust Estate; to notify Beneficiary in writing of any material damage or destruction to
the Trust Estate or any portion thereof immediately upon Trustor obtaining knowledge of same,
whether or not covered by insurance; to complete or restore promptly and in good and
workmanlike manner any Improvements which may be constructed, damaged or destroyed on
the Property and to pay when due all claims for labor performed and materials furnished
therefor; not to initiate or acquiesce in any change in any zoning or other land classification
which affects the Subject Property without Beneficiary’s prior written consent except if and to
the extent otherwise expressly provided in the Loan Agreement; to comply with all laws,
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ordinances, regulations, covenants, conditions, restrictions and equitable servitudes (including,
without limitation, the directives of any Governmental Agency) now or bereafter affecting the-
Trust Estate or any past thereof or requiring any alterations, improvemnents or alterations to be
made thereon; not to commit or permit any waste or deterioration of the Trust Estate; to keep and
maintain abutting grounds, sidewalks, roads, parking and landscape areas in good and neat order
and repair; to perform, in the event all or any portion of the Trust Estate constitutes a leasehold
estate, each and every obligation of Trustor under the terms of the agreements creating such
leasehold estate; not commit, suffer or permit any act to be done in or upon the Trust Estate in
violation of any law, ordinance or regulation; and do all other acts which from the character or
use of the Subject Property or Personal Property may be reasonably necessary to maintain and
preserve its value. '

3.3 Insurance,

(8  Coverage. To keep the Improvements insured at all times against
loss or damage by fire with extended coverage, and against any other risk or hazard which, in the

P.23

opinion of Beneficiary, should be insured against, including, without limitation, business

interraption, in an amount not less than the full insurable value thereof on a replacement cost
basis, with a company or companies and in such form and with such endorsements as may be
required by Beneficiary. All such insurance policies shall be endorsed with a standard non-
contributory mortgagee clause in favor of Beneficiary, Trustor shall also carry public liability

" insurance, in such form, amount and with such company or companies as Beneficiary may

require from time to time, with Beneficiary included thereon as nemed insured under a standard
mortgagee endorsement clause. The policy or policies evidencing all insurance required
hereunder (or certificates of such insurance) and receipts for the payment of premiums thereon
shall be delivered to and held by Beneficiary. All such insurance policies may only be canceled
or modified upon not less than thirty (30) days’ prior written notice to Beneficiary. Trustor shall
pay premiums on such insurance as they become due, and shall not permit any condition to exist
on or with respect to the Property or the Improvements which would wholly or partially
invalidate any insurance thereon.

()  Application of Proceeds,  Trustor hereby absolutely and
unconditionally assigns to Beneficiary all insurance proceeds that Trustor may be entitled to
receive. All such proceeds shall be delivered to and held by Beneficiary to be applied to
Beneficiary's expenses in settling, prosecuting or defending any insurance claitn, and then,
subject to the satisfaction of all of the conditions set forth below, to the restoration of any portion
of the Property and/or the Trust Estate that has been damaged or destroyed to the same condition,
character and value as existed prior to such damage or destruction. The conditions to such use
are: (2) no default or Event of Default shall have occurred and be continving; (b) Beneficiary’s
security i$ mot materially impaired, as determined by Beneficiery; (c)all income from the
Property (from Leases, insurance or otherwise) during such restoration and thereafter will be

" equal to or greater than the income which was required to pay all debt service and operating

expenses prior to the casualty; (d) Trustor provides evidence satisfactary to Beneficiary that the
insurance that Beneficiary requires Trustor to maintain will be available to Trustor during
restoration and thereafter; (¢) Beneficiary shall have approved the plans and specifications for
such restoration; and (f) in the event that in Beneficiary’s sole judgment the insurance proceeds
are not sufficient to accomplish restoration, Trustor deposits with Beneficiary, within fifteen (15)
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days after demand by Beneficiary, the additional amounts necessary to accomplish restoration.
Notwithstanding subparagraph (a) above, if a default exists at the time Beneficiary would be-
required to release such Proceeds, Beneficiary shall hold such Proceeds until such default is
cured or the default becomes an Fvent of Default, If the default is timely cured, then such
condition in subparagraph (a) above shall be deemed satisfied. If the default is not cured by the
end of the applicable cure period then the condition in subparagraph (a) above will not be
deemed to be satisfied. Proceeds disbursed for restoration will be released to Trustor or
otherwise under the procedures set forth in the Loan Agreement. If any of the conditions set
forth above are not satisfied, or if Trustor fails to commence restoration of the Trust Estate
within thirty (30) days after the insurance proceeds have been paid, or if Trustor fails to
diligently pursue such restoration to completion, then Beneficiary shall have the option to either

_ apply the insurance proceeds to any indebtedness secured hereby in such order as Beneficiary

may determine or release such proceeds to Trustor, without such release being deemed a
payment of any indebtedness secured hereby, rather than to apply such proceeds to the
restoration of the Property and/or the Trust Estate. Such application or release shall not cure or

~waive any default or Event of Default or notice of default hereunder or invalidate any act done

pursuant to such notice. If the Property and/or the Trust Estate is completely restored at a cost
less than the available insurance proceeds, and if there is not then a default or Event of Default
under the Loan Documents, and if no amounts of the Loan are then outstanding, then such excess
proceeds shall be paid over to Trustor, or if not paid to Trustor, shall be applied to amounts
owing under the Loan Documents. Beneficiary may commence, appear in, defend or prosecute
any assigned claim or action, and may adjust, compromise, settle and collect all claims, proceeds
arid awards assigned to Beneficiary, but Beneficiary shall not be responsible for any failure to
collect any claim, proceeds or award, regardless of the cause of the failure. As used in this
Section, the term “Beneficiary” shall be decmcd to mclude any parent company of Beneficiary
and/or its affiliates or subsidiaries.

(c) Statutory Waming. Unless Trustor provides Beneficiary with
evidence of the insurance coverage as required by contract or loan agreement, Beneficiary may
purchase insurance at Trustor’s cxpense to protect Beneficiary’s interest. This insurance may, but
need not, also protect Trustor's imterest. If the collateral becomes datnaged, the coverage
Beneficiary purchases may not pay any claim Trustor makes or any claim made against Trustor.
Trustor may later cancel this coverage by providing evidence that Trustor has obtained property
coverage elsewhere. A

Trustor is responsible for the cost of any insurance purchase by Beneficiary. The cost of
this insurance may be added to Trustor’s contact or loan balance. If the cost is added to Trustor’s
contract or loan balance, the interest rate on the underlying contract or loan will apply to this
added amount, The effective date of coverage may be the date Trustor’s prior coverage lapsed or
the date Trustor failed to provide proof of coverage.

The coverage Beneficiary purchases may be co:nsiderably more expensive than insurance
Trustor can obtain on Trustor's own and may net satisfy any need for property damage coverage
or any mandatory liability insurance requirements imposed by applicable law.

P.30

3.4  Taxes. To (a)pay at least ten (10) days prior to delinquency, all real

property taxes and assessments, general and special, and all other taxes, assessments and charges
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“of any kind or nature whatsoever, which are imposed upon, assessed against or affect the Trust
Estate or any part thereof, (b) pay when due all encumbrances, charges or liens of any kind or-

- mature whatsoever, which create or may create a lien upon the Trust Estate or any part thereof
(provided, that with respect to Mechanic’s Liens, as defined in Section 3.9, Trustor shall have the
rights set forth in Section 3.9), or any interest therein, whether prior and superior or subject and.
subordinate to the lien hereof, and (c) deliver, upon Beneficiary’s request, to Beneficiary, within
ten (10) days after the date upon which any such tax, assessment, encumbrance, charge or lien is
due and payable by Trustor, official receipts of the appropriate taxing authority (or other proof
satisfactory to Beneficiary) evidencing the payment thereof, If Trustor is ever in breach of this
requirement, then, at Beneficiary’s option, Beneficiary may require Trustor to establish and
maintain an impound account with Beneficiary, into which Trustor monthly shall deposit an
amount established by Beneficiary as Beneficiary’s estimate of one-twelfth (1/12th) of the
anmual amount of all taxes, assessments, encumbrances, charges and liens coming due during
each calendar year, such sums to be applied by Beneficiary to payment of these amounts before
delinquency, to be teplenished by Trustor at any time upon ten (10) days notice if Beneficiary
determines the amount it holds to be insufficient to pay the foregoing obligations before they
become delinquent. Beneficiary, except as otherwise required by applicable law, shall (i) not be
required to pay interest on zny funds held hereunder, (i) be authorized to assign any funds held
by it to any successor holder of the Beneficiary’s interest in this Deed of Trust and thereupon be
relieved of any further obligation for the application or refund of such sums, and (iii) at any time,
at its option, following default, apply funds held hereunder to the Secured Obligations.

3.5 Condemnation. Trustor, upon obtaining knowledge of the institution of
any proceedings for the condemnation of the Trust Estate or any portion thereof, shall
immediately notify Beneficiary of such fact in writing. If the Trust Estate or any part thereof, is
taken or damaged by reason of any public improvement or condemnnation proceeding, ot in any
other manner, Beneficiary shall be entitled to all compensation, awards and other payments or
relief therefor to which Trustor shall be entitled. Beneficiary shall be entitled at its option to
commence, appear in and prosecute in its own name any action or proceeding or to make any
compromise ot settlement in connection with such taking or damage to the extent of the interests
of Trustor therein, but Beneficiary shall not be responsible for any failure to collect any claim or
award, regardless of the cause of the faiture. Trustor hereby absolutely and wnconditionally
assigns to Beneficiary all such compensation, awards, damages, rights of action and proceeds to
which Trustor shall be entitled (the “Proceeds”), and, after deducting therefrom all its reasonable
expenses, including attorneys’ fees, Beneficiary shall apply or release the Proceeds with the
same effect and as provided in Section 3.3(b) above with respect to disposition of insurance
proceeds; provided, however, that if there are any excess Proceeds after the full payment of the
costs of the restoration of the Trust Estate, Beneficiary shall be entitled to apply such excess to -
the reduction of the principal balance due under the Note (in the reverse order of maturity)
without any adjustment in the dollar amount of the regular installments due under the Note.
Trustor agrees to execute such further assignments of the Proceeds as Beneficiary or Trustee may
require, Nothing herein contained shall prevent the accrual of interest as provided in the Note on
any portion of the Proceeds to be applied to the principal balance due under the Note until the
Proceeds are received by Beneficiary, :

3.6 CC&Rs. To promptly and completely observe, perform and discharge
gach and every condition, obligation, covenant and agreement affecting the Subject Property,
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whether the same is prior and superior or subject and subordinate hereto, including, without
limitation, if the Subject Property is or will be a condominium, community apartment or part of a-
planned development project, each and every provision to be performed by Trustor under any
declaration of covenants, conditions and restrictions pertaining thereto.

3.7  Actions Affecting Trust Estate. To appear in and defend, at Trustor’s
expense, any action or proceeding purporting to affect the Trust Estate, the security hereof or the
rights or powers of Beneficiary or Trustee hereunder; and to pay all costs and expenses incurred
by Beneficiary or Trustee, including attorneys’ fees, in any such action or proceeding in which
Beneficiary or Trustee may appear and in any suit brought by Beneficiary to foreclose this Deed
of Trust or to exercise the power of sale hereunder.

3.8 Actions by Beneficiarv to Preserve Trust Estate. Should Trustor fail to
perform any of its obligations under this Deed of Trust, then Beneficiary, in its discretion,

without obligation to do so and without notice to or demand upon Trustor end without releasing
Trustor from any obligation hereunder, may make or do the same. In connection therewith, and
without limiting its general powers, Beneficiary shall have and is hereby given the right, but not
the obligation: (g) only during the continuance of an Event of Default (subject to Section 7.9
below), to enter upon and take possession of the Trust Estate or any part thereof, (b) only during
the continuance of an Event of Defanlt (subject to Section 7.9 below), to make additions,
alterations, repairs and improvements to the Trust Estate or any patt thereof which Beneficiary
may consider necessary or proper to keep the Trust Estate in good condition and repair, (c) to
commence, maintain, appear and participate in any action or proceeding affecting or which may
affect, or which is necessary to protect, the security hereof or the rights or powers of Beneficiary
or Trustee hereunder, (d) to pay, purchase, contest or compromise any encumbrance, claim,
charge or lien which in the judgment of Beneficiary may affect or appears to affect the security
of this Deed of Trust or which create or may create a lien upon the Trust Estate or any part
thereof or interest therein, whether prior and supetior or subject and subordinate to the lien
hereof, and (€) in exercising such powers, to pay necessary expenses incurred in connection
therewith, to employ counsel and other consultants, and to pay such counsel’s or consultants’
fees and expenses. Immediately upon demand therefor by Beneficiary, Trustor shall pay all costs
and expenses incurred by Beneficiary in connection with the exercise by Beneficiary of the
foregoing rights, together with interest thereon according to the terms of the Note, and all such
sums shall be secured by this Deed of Trust, In no event shall Beneficiary be responsible for any
failure to collect any claim or award, or to initiate, prosecute or maximize the amount thereof,
regardless of the cause of the failure including, without limitation, any malfeasance or
nonfeasance by Beneficiary or its employees or agents.

3.9  Liens and Liabilities.

(a)  Discharge of Mechanics Liens. Trusior will pay, bond or

- otherwise discharge, from time to time when the same shall become due, all claims and demands
of mechanics, matetial suppliers, laborers and others which, if unpaid, might result in, or permit
the creation of, a lien on the Property, or on the revenues, rents, issues, income or profits arising
therefrom (herein collectively “Mechanic’s Liens”) and, in general, Trustor shall do, or cause to
be done, at Trustor’s sole cost and expense, everything necessary to fully preserve the lien and
priority of this Deed of Trust; provided, however, Trustor shall not be obligated to pay, bond or
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discharge such Mechanic’s Liens if payment is not yet due under the contract which is the
foundation of such Mechanic’s Liens and if such contract does not postpone payment for more-
than fifty-five (55) days after the performance thereof; and provided further that so long as an
Event of Default shall not have occurred and be continuing hereunder, Trustor shall have the
right to contest or object to the amount or validity of any_such claim and demand by appropriate
administrative or judicial proceedings, in which event all of the following provisions shall apply:
(a) Trostor shall give Beneficiary written notice of Trustor’s intent to so contest or object to such
Mechanic’s Liens; (b) Trustor shall thereafter diligently proceed 1o cause such Mechanic’s Liens
to be removed and discharged; and (c) Trustor, if requested by Beneficiary, shall deposit with
Beneficiary a bond or other assurance reasonably satisfactory to Beneficiary in such amounts as
Beneficiary shall reasonably require, but not more than 125% of the amount of the' Mechanic’s
Liens plus costs, expenses, including reasonable attorneys’ fees, and interest.

(b)  Creation of Liens, Except as otherwise set forth herein, Trustor
will not, without Beneficiary’s consent, create, place or permit to be created or placed, or
through any act or failure to act, acquiesce in the placing of, or allow to remain, any. deed of
trust, mortgage, voluntary or involuntary lien, whether statutory, constitutional or contractual
(except for normal ad valorem real property taxes which are not yet due and payable), security
interest, encumbrance or charge, or conditional sale or other title retention document, against or
covering the Property, prior to, on a parity with or subordinate to the lien of this Deed of Trust.
If any of the foregoing becomes attached to the Property without such consent, Trustor will
prompily cause the same to be discharged and released.

(¢)  No Consent. Nothing in the Loan Documents shall be deemed or
construed in any way as constituting the consent or agreement by Beneficiary, express or
implied, to pay any contractor, subcontractor, laborer, mechanic or matérialman for the
performance of any labor or the fumishing of any material for any improvement, construction,
altcration or repair of the Property, or to constitute any such person as a beneficiary of any
obligation Beneficiary may incur to Trustor concerning such matters, or to create a trust fund for
any such person. Trustor further agrees that neither Trustee nor Beneficiary stands in any
fiduciary relationship to Trustor. :

3.10 . Books and Records, Trustor shall keep and maintain, or cause to be kept
and maintained, proper and accurate books, records and accounts of the Trust Estate and of'its
own financial affairs to permit the preparation of financial statements therefrom. Beneficiary,
through its agents, representative or employees, shall upon reasonable prior notice (provided an
Event of Default shall not have occurred, in which case no prior notice shall be necessary) have
the right, from time to time, at any time and at all times, during normal business hours, to
examine, copy and audit such books, records and accounts,

3.11 Personsl Property. Trustor shall not remove from the Property any
Personal Property (as defined in Section 6 below) except in the ordinary course of business and
then only if such removed property is replaced with similar property of comparable guality and
value. : '

3.12  Further Assurances. Trustor will, at the request of Beneficiary, execute,
deliver and furnish such documents or take such further action as Beneficiary may deem
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necessary or desirable to evidence Trustor’s obligations under the Secured Obligations, perfect
the security therefor, or otherwise carry out the terms of this Deed of Trust and any of the other-
documents delivered to Beneficiary in connection herewith.

4. ADDITIONAL COVENANTS OF TRUSTOR. Trustor hereby agrees as follows:

4.1  Other Financing. Trustor shall not create or pemmit to continue in
existence any mortgage, pledge, security interest, lien, charge or encumbrance of any kind upon
the Trust Estate or any part thereof or any interest therein except for: (a) the lien of this Deed of
Trust, (b) liens for taxes and assessments not yet delinguent, (c) to the extent permitted to remain
under Section 3.9(a), above, certain Mechanic’s Liens as therein provided, and (d) such other
liens or charges as are specifically approved in wiiting by Beneficiary. Trustor shall, at Trustor’s
expense, take all action necessary to promptly secure releases of all liens and encumbrances
which in the opinion of Beneficiary are or may be prior and superior to Beneficiary’s security
interest.

4,2  Transfers.

(a) Transfer of Property. Trustor shall not, directly or indirecily, sell,
convey, assign, further encumber, grant a security interest in, mortgage, hypothecate; transfer,
alienate or otherwise dispose of the Trust Estate or any part thereof or any interest therein,
including, without limitation, air rights or development rights, whether voluntarily, involuntarily,
by operation of law or otherwise, or (except as may otherwise be permitted under the Loan
Agreement or this Deed of Trust), any lease of all or any portion thereof or an undivided interest
therein, or enter into an agreement so to do, without the prior written consent of Beneficiary;
provided, however, that if the Trust Estate consists of muliifamily residential real property
containing five ot more dwelling umits, Trustor, without Beneficiary’s consent, may enter into
loases of single residential units for a term of onme year or less wpon market rates and terms
without prior consent of Beneficiary.

(b)  Transfer of Beneficial Interest. Except as expressly permitted
herein, without limiting the provisions of Section 4.2(a) above, the occurrence of any of the
following events, without Beneficiary’s prior written consent, shall be deemed to constitute an
unpermitted transfer of the Trust Estate: if Trustor is a closely-held corporation, trust,
partnership, limited liability company or joint venture, the issuance, sale, conveyance, transfer,
disposition or encumbering, or the entering into of any agreement to accomplish any thercof,
with respect to more than twenty-five percent (25%) in the aggregate at any time or over time of
any class of the cwrently issued and outstanding stock of or membership interest in Trustor, if 2
closely-held corporation or limited liability company, or of the beneficial interest of Trustor, if a
trust, partnership or joint venture, or a change of any general partner or joint venturer of Trustor,
if a partnership or joint venture, either voluntarily, involuntarily, by operation of law or
otherwise. For purposes of this Section 4.2(b), “closely-held corporation” shall mean any
corporation not listed on a national or regional stock exchange. Notwithstanding the foregoing,
however, Trustor may permit a transfer of any membership interest in Trustor or such other
action which effects a change in the ownership, structure, imanagement or control of Trustor,
provided that, following such action, James C. Gianulias direcily or indirectly controls not less
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than fifty-one percent (51%) of the interest in Trustor and Beheﬁciary shall be satisfied that such
action will not impair in any way the enforceability of any Guaranty, _ :

(¢)  Transfer of Duties. Trustor shall not transfer or delegate the duties
~of managing the Trust Estate under any management agreement, if any, to any person, firm,
corporation, partnership or other entity without the prior written consent of Beneficiary.

If Trustor at any time without Beneficiary’s express prior written consent shall do, suffer
or permit the oceurrence of any of the foregoing, under Sections 4.2(2), 4.2(b) or 4.2(c), then the
Note and all sums secured hereby shall be immediately due and payable without claim, notice or
demand, Any consent by Beneficiary permitting a transaction otherwise prohibited under
Sections 4.2(a), 4.2(b) or 4.2(c) above shall not constitute a consent to or waiver of any right of
Beneficiary to withhold its consent on any subsequent occasion to a transaction not otherwise
permitted by the provisions hereof.

_ 43  No Security Interests. Except as otherwise permitted in the Loan
Agreement, if any, all equipment, personal property, fixtures and other property subject o the
lien of the security interest granted to Beneficiary in this Deed of Trust shall be fully paid for by
Trustor, and shall be subject to no security interest, lien or other encumbrance, other than that
granted to Beneficiary and as contemplated by the Permitted Encumbrances.

44  Notices Received. Trustor shall comply with and promptly furnish to
Beneficiary true and complete copies of any notices pertaining to the Property by any
governmental authority of the United States, or the State, County, or City, or any other political
subdivision in which the Property is located or which exercised jurisdiction over Trustor or the
Trast Bstate. Trustor shall promptly notify Beneficiary of any material fire or other material
casvalty or any notice of taking or eminent domain proceeding affecting the Trust Estate.
Trustor shall promptly notify Beneficiary of any other action, proceeding or investigation -
concerning the Property or the Trust Estate, or any party thereof, of which it acquires notice.

45 No_Chanpes. So long as any amount or obligation is outstanding by
Trustor to Beneficiary under any of the Loan Documents, and except if and to the extent
otherwise expressly provided in the Loan Agreement, Trustor will not, without the written
consent of Beneficiary:

() Change the use of the Subject Property or allow any material
penmits or licenses required for such use of the Subject Property to expire, lapse or be suspended
or terminated.

(o)  Cause or suffer to become effective or otherwise consent to the
formation of any community facilities district which includes the Subject Property or any part of
the Subject Property, any assessment district which inchudes the Subject Property or any part of
the Subject Property, or any other comparable ot similar district, avea or territory which includes
the Subject Property or any part of the Subject Property pursuant to any restriction, or cause or

_otherwise consent to the levying of assessments by any such assessment district against the
Subject Property or any part thereof, the levying of special taxes by any community facilities
district against the Subject Property or any part thereof, or the levying of assessments, taxes or
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other imposition by any such district, area or territory. Trustor shall immediately give notice to
Beneticiary of any notification or advice that Trustor may receive from any municipality or other-
third party of any intent or proposal to include all or any part of the Subject Property in a
community facilities district. Beneficiary shall have the right to file a written objection to the
inclusion of all or any part of the Subject Property in a comrnunity facilities district, either in its
own name or in the name of Trustor, and to appear at, and parnclpate ip, any hearing with
respect to the formation of any such district.

5. ASSIGNMENT OF LEASES AND RENTS: PERFORMANCE OF LEASES,

5.1  Assignment of Rents and Leases. Trustor hereby irrevocably absolutely
and unconditionally assigns and transfers to Beneficiary all of Trustor’s right, title and interest in
and to the Leases and the Rents; provided, however, that so long as no Event of Default (as
defined in Section 7.1 below) has occurred and is continuing (subject to the provisions of Section
7.9 below), Trustor shall have the right under a license granted hereby to collect, receive, use and
enjoy all Rents as trustec for the benefit of Beneficiary and to apply the amounts so collected
first to the payment of the Secured Obligations that are then due and payable and then to the
payiment of all other sums due and payable hereunder, and thereafier, so long as no Event of
Default is continving (subject to the provisions of Section 7.9 below), the balance may be
distributed to Trustor. If an Event of Default has occurred and is com:mumg (subject to the
provisions of Section 7.9 below), Trustor’s right to collect and receive the Rents under the
license pranted hereby shall cease and the license shall be revoked automatically and, pursuant to
Section 7.2(a) hereof, Beneficiary shall have the sole right, with or without taking possession of
the Property, to collect all Rents. This is & present and absolute assignment and not an
assignment for security only, This assignment shall terminate upon reconveyance of this Deed
of Trust, if all amourits owing under the Loan Documents have been paid in full to Beneficiary.

5.2 Effect of Assignment. The foregoing irmevocable and absolute assignment
shall not cause Beneficiary to be: (a) a mortgagee in possession; (b) responsible or liable for the
control, care, management or repair of the Property or for performing any of the terms,
agreements, undertakings, obligations, representations, warranties, covenants and conditions of
the Leases; or (c) responsible or liable for any waste committed on the Property by the lessees

‘under any of the Leases or any other parties; for any dangerous or defective condition of the
Property; or for any negligence in the management, upkeep, repair or control of the Property
resulting in loss or injury or death to any lessee, licensee, employee, invitee or other person.
Beneficiary and Trustee shall not ditectly or indirectly be liable to Trustor or any other person as
a consequence of; (i) the exercise or failure to exercise by Beneficiary or Trustee, or any of their
respective employees, agents, contractors or subcontractors, any of the rights remedies or powers
granted to Beneficiary or Trustee heteunder; or (ii) the failure or refusal of Beneficiary to
perform or discharge any obligation, duty or liability of Trustor arising umder the Leases.

53  Representations and Watranties, Trustor represents and warrants that: (a)
all existing Leases are in full force and effect and .are enforceable in accordance with their
respective terms subject to applicable laws affecting creditors’ rights and principles of equity,
and no breach or defanlt, or event which would constitute a breach or default after notice or the
passage of time, or both, exists under any existing Leases on the part of Trustor or, to the best of
Trustor’s knowledge, any other party; (b) no rent or other payment under any existing I ease has
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been paid by any lessee for more than one (1) month in advance; and (c) none of the lessor’s
interests under any of the Leases has been transferred or assigned. ‘ :

5.4  Negative Covenants Regarding Leases. Trustor shall not enter into any
Lease without the prior written consent of Beneficiary or as provided in the Loan Agreement. If
any Lease is permitted by Beneficiary, Trustor shall not, without the prior written consent of
Beneficiary, (a) cancel, terminate or consent to the surrender of any Lease, (b) modify or in any
way alter the terms of any Lease, (c) release any lessee or guarantor from any obligations or
conditions to be performed by any lessee or guarantor under any Lease, (d) discount the rent or
collect any rent from any lessee for a period of more than one (1) month in advance, or (g}
execute any further assignment of any of its right, title and interest in the Leases and the Rents
without the prior written consent of Beneficiary.

5.5  Affirmative_Covenants Regarding Leases. Trustor shall (a) observe,
perform and discharge each and every obligation, term, covenant, condition and agreement of
Trustor under the Leases, (b)enforce the performance of ecach and every obligation, term,
covenant, condition and agreement in the Leages to be performed by any lessce or guarantor
thereof to the extent commercially reasonable to do so, (c) except as may be otherwise provided
in the other Loan Documents, keep the Property and the Improvements leased at 8 market rental,
subject to applicable restrictive covenants affecting the Property, and on such other terms and
conditions as are reasonably acceptable to Beneficiary, and (d)exccute and deliver to
Beneficiary upon demand, at any time and from time fo time, any and all assignments and other
instruments which Beneficiary may deem advisable to carry out the true purposes and intent of
the assignment set forth in Section 5.1 above.

56  Beneficiary’s Right to Proceeds. Any attempted action in violation of the
provisions of Section 5.4 or 5.5 shall be null and void. Without in any way limiting the
requirement of Beneficiary's consent hereunder, any sums received by Trustor in consideration
of any termination (or the release or discharge of any lessee), modification or amendment of any
Lease shall be paid over to Beneficiary and applied to reduce the outstanding Secured
Qbligations and .any such sums received by Trustor shall be held in trust by Trustor for such

purpose.

5.7  Subordination of Leases and Attornment, Each Lease of any portion of
the Property or Improvements shall be absolutely subordinate to the lien of this Deed of Trust.
However, each Lease shall contain a provision satisfactory to Beneficiary, and, each tenant under
a Lease, by virtue of executing a Lease covering the Property, the Improvements or any portion
thereof, hereby agrees, that in the event of the exercise of the private power of sale or a judicial
foreclosure hereunder, such Lease shall not be terminated (unless such Lease was executed in
violation of the terms of this Deed of Trust, in which event it may be terminated at the option of
the purchaser at such sale), and the tenant thereunder shall attorn to such purchaser and, if
requested to do so, shall enter into 2 new Lease for the balance of the term of such Lease then
remaining upon the same terms and conditions. Any such Lease and the rents thereunder shall
be subject to this Deed of Trust.

6. SECURITY AGREEMENT. This Deed of Trust shall constitute a security
agreement as that term is used in the Uniform Commercial Code of Oregon (the “UCC?) and

60033662172 .14 Deed of Trust



JUL-11-2007 18:32 MESA MANAGEMENT 949 851 B763 P.38

Trustor hereby pledges to Beneficiary and grants to Beneficiary, as additional collateral for the
Secured Obligations, a security interest in all of the property described in Section 1 of this Deed
of Trust which may be personal property (collectively, the “Personal Property”). Trustor
hereby irrevocably authorizes Beneficiary to execute and file in the appropriate state
governmental records, as Beneficiary deems necessary. or desirable, any and all finaneing
statements covering all or any portion of the Trust Estate, as well as extensions, renewals,
amendments and terminations thereof, in such form as Beneficiary deems necessary or desirable
to perfect its security interest in the Trust Estate or any portion thereof under the UCC. Trustor
shall pay all costs of filing or recording such financing statements and any extensions, renewals,
amendments and releases thereof, and shall pay all reasonable costs and expenses of any record
searches for financing statements Beneficiary may reasopably require. If this Deed of Trust is
fully reconveyed in the real property records as pertaining to the Property and the Improvements,
this Deed of Trust nonetheless shall continue in effect as a security agreement until all
obligations of Trustor are satisfied, no further advances or commitments on the part of
Beneficiary to make further advances are possible or exist, and Beneficiary files 2 termination
staterment in the Office of the Secretary of the State of California terminating the UCC-1 in full.
Trustor shall not file any termination statement or amendment of any financing statement or
continuation statement now or hereafter filed by Beneficiary with respect to the Trust Estate or
any portion thereof unless and until (a) all Secured Obligations hereunder have been folly and
finally paid, satisfied and retired in full and no further advances or commitments on the part of
Beneficiary to make further advances are possible or exist, and (b) Beneficiary has failed to file a
termination statement or to furnish Trustor with a termination statement concerning any
finsncing statement filed by Beneficiary regarding all or any portion of the Trust Estate within
twenty (20) days following Beneficiary’s receipt of an authenticated demand therefor from
Trustor. Trustor shall procure any documents, including, without limitation, mortgagee or
landlord waivers or subordination agreements, in form and substance satisfactory to Beneficiary,
with respect to any and all Personal Property (or fixtures which are a part of the Trust Estate),
deliver to Beneficiary any instrument, mark any chattel paper, give any notice and take any other
actions which are necessary or desirable to perfect or to continue the perfection and first priority
of the security interest created hereunder, or to protect the Personal Property or fixtures against
the rights, claims or interests of third parties, and to pay all costs incutred in connection
therewith, Trustor hereby appoints Beneficiary as Trustor’s true attorney-in-fact, coupled with
an interest, to perform (but without any obligation to do so) any of the foregoing acts should
Trostor fail to do so, irrevocable until such time as the Secured Obligations have been
indefeasibly satisfied, to be exercised from time to time and at any time by Beneficiary during
the continuance of an Event of Default hereunder (subject to the provisions of Section 7.9
below). Notwithstanding anything to the contrary contained in this Deed of Trust, Trustor agrees
that Beneficiary is, and shall be deemed to be, the “secured party” as that term is defined in the
UCC, and Beneficiary shal! have all of the rights and remedies of a secured party under the UCC
as well as any and all other rights and remedies available at law or in equity. In addition to
Beneficiary’s rights under the UCC, Beneficiary may, but shall not be obligated to, at any time
without notice and at the expense of Trustor: (a) give notice to any person of Beneficiary’s rights
hereunder and enforce such rights at law or in equity; (b) insure, protect, defend and preserve the
Personal Property or any rights or interests of Beneficiary therein; {c) upon reasonable prior
notice to Trustor (provided an Event of Default shall not have occurred, in which case no prior
notice shall be necessary), inspect the Personal Property; and (d) during the continuance of an

600336621v2 ~15.- Deed of Trust



JuL-11-20097 18:32 MESA MANAGEMENT ‘ 949 B51 8763 P.38

Event of Default (subject to the provisions of Section 7.9 below), endorse, collect and receive
any right to payment of money owing to Trustor under or from the Personal Property.:
Notwithstanding the above, in no event shall Beneficiary be deemed to have accepted any
property other than cash in satisfaction of any obligation of Trustor ‘to Beneficiary unless
Beneficiary shall make an express written election of said remedy under UCC Section 9505, or
other applicable law. Trustor, upon demand of Beneficiary, shall assemble the Personal Property
and make it available to Beneficiary at the Property or a place which is reasonably convenient to
Beneficiary, and Beneficiary’s expense in retaking, holding, preparing for sale, selling or the
like shall be borne by Trustor, such expenses to include Beneficiary’s and Trustee’s attorneys’
fees incurred in connection therewith. Bxcept as otherwise provided in this Section or the other
Loan Documents so long as no Event of Default is continuing (subject to the provisions of
Section 7.9 below) under this Deed of Trust or any of the Loan Documents, Trustor may possess,
use, move, transfer or dispose of any of the Personal Property in the ordinary course of trustor’s
business and m accordance with the Loan Agreement.

7. EVENTS OF DEFAULT AND REMEDIES,

7.1 Events of Default. Any of the following cvents shall, at Beneficiary’s
option, constitute an event of default (an “Event of Default”) hereunder:

(3)  Failure to Pay. The failure of Trustor (i) to pay any installment of
principal or interest under the Note within ten (10) days of the due date thereof (or within ten
(10) days after written notice from Beneficiary if such notice is required under the terms of the
Note), or (i) to pay any other sumn due from Trustor under any Loan Document or any other
jnstrument or agreement secured hereby, whether at maturity, by acceleration or as part of a
prepayment or otherwise, and the continuation of such failure following the expiration of any
applicable notice or cure period provided for therein or herein, or if no such notice or cure period
is so provided, the continuation of such failure for ten (10) days after written notice thereof from

Beneficiary;

(b)  Failure to Perform Deed of Trust. The failure of Trustor to keep,
observe and perform any other provisions of this Deed of Trust, and the continuation of such
failure for a period of thirty (30) days after written notice from Beneficiary, except that if such
breach is not a violation of any requirement or restriction of Sections 3.3, 3.4,3.5,4.1,4.2, 5.4 or
5.5 of this Deed of Trust and is not reasonably capable of being cured within such thirty-day
period, then such thirty-day period shall be further extended as necessary to complete the cure
(but in no event more than sixty (60) days after written notice from Beneficiary) so long as
Trustor commences the cure within the original fifteen-day period and thereafter diligently
pursues such cure to completion,

. (¢)  Failure to Perform Other Documents. The failure of Trustor to
promptly and completely observe or perform any term, condition, covenant, agreement or
obligation contained in any other Loan Document or other instrument or agreement secured
hereby, and the continuation of such failure following the expiration of any applicable notice,
cure or grace period, if any, provided for therein or herein;
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(d)  Other Events of Defanlt. The occurrence of any “event of default”
(i.e., after the giving of any required notice and completion of applicable cure periods for such-
gvent of default) under any of the other Loan Documents (as defined therein) or any other
instrument or agreement secured hereby.

7.2  Remedies. Upon the occurrence of any Event of Defaunlt, Beneficiary
may, at its option:

(a)  Acceleration of Indebtedness. Declare all Secured Obligations,
and the same shall thereupon become, immediately due and payable without any presentment,
dernand, protest or notice of any kind.

(b)  Termination of License. Terminate Trustor’s right and license to
collect the Rents, and either in person or by agent, with or without bringing any action or
proceeding, or by a receiver appointed by a court and without regard to the adequacy of its
security, enter upon and take possession of the Trust Estate or any part thereof, in its own name
or in the name of Trustee, and do any acts which it deems necessary or desirable to preserve the
value, marketability or rentability of the Trust Estate, or any part thereof or interest therein,
make, modify, enforce, cancel or accept the surrender of any Lease, increase the income
therefrom or protect the security hereof and, with or without taking possession of the Trust
Estate, sue for or otherwise collect the Rents, including those past due and unpaid, and apply the
same, less costs and expenses of operation and collection, including, without limitation,
attorneys’ fees, to the Secured Obligations, all in such order as Beneficiary may determine. The
entering upon and taking possession of the Trust Estate, the collection of such Rents and the
application thereof as aforesaid, or any of such acts, shall not cure or waive any default or notice
of default hereunder or invalidate any act done in response to such default or pursuant to such
nofice of default and, notwithstanding the continuance in possession of all or any portion of the
Trust Estate or the collection, receipt and application of Rents, Trustee or Beneficiary shall be
entitled to exercise every right provided for in any of the Loan Documents or by law upon
occurrence of any Event of Default, including the right to exercise the power of sale. Failure of
Beneficiary at any timne, or from time to time, to collect the Rents shall not in any manner affect
the subsequent enforcement of Beneficiary of the right to collect the same.

(¢©)  Appointment of Receiver. As a matter of right and without notice
to Trustor or anyone claiming under Trustor, and without regard to the then value of the Trust
Estate or the interest of Trustor therein, to apply to any court having jurisdiction to appoint a
receiver or receivers of the Trust Estate, and Trustor hereby unconditionally and irrevocably
consents to such appointment and waives notice of any application therefor. Any such receiver
or receivers shall have all the usual powers and duties of receivers in like or similar cases and all
the powers and duties of Beneficiary in case of entry as provided in this Deed of Trust and shall
continue as such and exercise all such powers until the later of (i) the date of confirmation of sale
of the Trust Estate, (ii) the disbursement of all proceeds of the Trust Estate collected by such
receiver and the payment of all expenses incwred in connection therewith, and (iii) the
termination of such receivership with the consent of Beneficiary or pursuant to an order by a
court of competent jurisdiction,
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(d) UCC Remedies. Exercise any and all remedies available to-a
secured party under the UCC in such order and in such manner as Beneficiary, in its sole-
discretion, may determine, and in addition to any of Beneficiary’s rights wnder the UCC or
applicable law:

(i)  During the continuance of an Event of Default (subject to
the provisions of Section 7.9 below), Beneficiary may (A) upon written notice, require
Trustor to assemble any or all of the Personal Property and make it available to
Beneficiary at a place designated by Beneficiary; (B) without prior notice, enter upon the
Property or other place where any of the Personal Property may be located and take
possession of, collect, sell, and dispose of any or all of the Personal Property and store
the same at locations acceptable to Beneficiary at Trustor’s expense; (C) sell, assign and
deliver at any place or in any lawful manner all or any part of the Personal Property and
bid and become the purchaser at any such sales; and

(i) - During the continuance of an Event of Default (subject to
the provisions of Section 7.9 below), Beneficiary may for the account of Trustor and at
“Trustor’s expense: (A) operate, use, consurne, sell or dispose of the Personal Property as
. Beneficiary deems appropnate for the purpose of performing any or all of the Secured
Obligations; (B) enter into any agreeraent, compromise, or seitlement, including
insurance ¢laims, which Beneficiary may deem desirable or proper with respect to any of
the Personal Property; and (C) endorse and deliver evidences of title for, and receive,
enforce and collect by legal action or otherwise, all indebtedness and obligations now or
hereafter owing to Trustor in connection with or on account of any or all of the Personal

Property.

(¢)  Judicial Foreclosure of Deed of Trust. Commence an action to
foreclose this Deed of Trust as a mortgage, to specifically enforce any of the covenants hereof, or
otherwise to enforce the same, Trustor acknowledges that the covenants of Trustor shall be
specifically enforceable by injunction or any other appropriate equitable remedy and that for the
purposes of any suif brought by Beneficiary under this purpose, Trustor waives the defense of
laches and any applicable statute of limitations.

® Power of Sale. Deliver to Trustee a written declaration of default
and demand for sale, and a written notice of default and election to cause Trustor’s interest in the
Trust Estate or any portion thereof to be sold, which notice Trustee or Beneficiary shall cause to
be duly filed for record in the Official Records of the County in which the Trust Estate is located.

(B Upon receipt of such notice from Beneficiary, Trustee shall
cause to be recorded, published and delivered to Trustor such Notice of Defanlt and
Election to Sell as then required by law and by this Deed of Trust. Trustee shall, without
demand on Trustor, after lapse of such time as may then be required by law and afier
recordation of such Notice of Defanlt and after Notice of Sale having been given as
required by law, sell the Trust Estate nt the time and place of sale fixed by it in said
Notice of Sale, either as a whole, or in separate lots or parcels or items as Beneficiary

- shall deem expedient, and in such order as Beneficiary may determine, at public auction
to the highest bidder for cash in lawful money of the United States payable at the time of
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sale. Trustor hereby expressly waives any right which it may have to direct the order in

which any of the Trust Estate may be sold when it consists of more than one lot ot parcel, -

and such order of sale, whether in a single sale or in multiple sales held on different days
or at different times, shall be at the sole discretion of Beneficiary, Trustee shall deliver to
such purchaser or purchasers thercof its good and sufficient deed or deeds conveying the
property so sold, but without any covenant or warranty, express or implied. The recitals
in such deed of any matters or facts shall be conclusive proof of the truthfulness thereof.
Any person, including, without limitation, Trustor, Trustee or Beneficiary, may purchase
at such sale, ' '

(ii)  After deducting all costs, fees and expenses of Trustee and
of this Deed of Trust, including costs of evidence of title and attorneys’ fees of Trustee
and Beneficiary in comnection with such sale, Trustee shall apply, in the following
priority, the proceeds of sale to payment of: (A) first, all sums expended under the terms
hereof, not then repaid, with interest thereon according to the terms of the Note, (B)
second, all other sums then secured hereby, in such order of priority and in such
proportion as Beneficiary in its sole discretion may elect, and (C) the remainder, if any, to
the person or persons legally entitled thereto.

. ({ii)  Subject to applicable law, Trusice may from time to time

_ postpone the sale of all or any portion of the Trust Estate by public announcement at the

time and place of such sale, and from time to time thereafter may postpone such sale by

public announcement at the time fixed by the preceding postponement or. subsequently

noticed sale, and without further notice make such sale at the time fixed by the last
postponement, or may, in its discretion, give a new notice of sale.

() Mauliiple Foreclosures. To resort to and realize upon the security

P.42

hereu.nder and any other security now or later held by Beneficiary concurrently or successively

and in one or several consolidated or independent judicial actions or lawfully taken non-Judxczal

proceedings, or both, and to apply the proceeds received upon the Secured Obligations all in

such order and manner as Trustee and Beneﬁcxary, or either of thcm, determine their sole
discretion.

(h)  Other Remedies. During the continmance of an Event of Default
(subject to the provisions of Section 7.9 below), Exercise all other rights and remedies provided
herein, in any Loan Document or other document or agreement now or hereafter securing all or
any portion of the obligations secured hereby, or provided by law.

@ Waiver of Marshaling; Multiple Security. Trustor, for itself and

for all parties claiming through or under Trustor, and for all parties who may acquire a lien on or
interest in the Subject Property and Personal Property hereby waives all rights to have the
Subject Property and Personal Property and/or any other property, which is now or later may be
security for any Secured Obligation (“Other Property®) marshaled upon any foreclosure of the
lien of this Deed of Trust or on a foreclosure of any other lien or security interest against any
security for the lien of this Deed of Trust or on a foreclosure of any other lien or security interest
against any security for any of the Secured Obligations. Beneficiary shall have the right to sell,
and any court in which foreclosure proceedings may be brought shall have the right to order a
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sale of, the Subject Property and any or all of the Personal Property or Other Property as 2 whole
or in separate parcels, in any order that Beneficiary may designate. Beneficiary may proceed in:
any sequence to exercise its rights herennder with respect to all or any portion of the Trust Estate
and all or any portion of Lhe Personal Property, and to exercise its rights with respect to all or any
portion of the Personal Property in accordance with the provisions of the UCC. Beneficiary may
elect to sell some or all of the Personal Property together with all or any portion of the Trust
Estate which comprises rcal property to be sold in one or more combined sales, pursuant to
applicable provisions of the UCC, ‘

‘ 0] Credit Bid, Upon sale of the Trust Estate at any judicial or non-
judicial foreclosure, Beneficiary may credit bid (as determined by Beneficiary in its sole and
absolute discretion) all or any portion -of the Secured Obligations. In determining such credit
bid, Beneficiary may, but is not obligated to, take into account all or any of the following: (i)
appraisals of the Trust Estate as such appraisals may be discounted or adjusted by Beneficiary in
its sole and ebsolute underwriting discretion; (i) expenses and costs incurred by Beneficiary
with respect to the Trust Estate prior to foreclosure; (iif) expenses and costs which Beneficiary
anticipates will be incurred with respect to the Trust Estate after foreclosure, but prior to resale,
including, without limitation, costs of structural reports and other due diligence, costs to carry

‘the Trust Estate prior to resale, costs of resale (e.g. commissions, attorneys’ fees, and taxes),
costs of any hazardous materials clean-up and monitoring, costs of deferred maintenance, repair,
refurbishment and retrofit, costs of defending or settling litigation affecting the Trust Estate, and
lost opportunity costs (if any), including the time value of money during any anticipated holding
petiod by Beneficiary; (iv) declining trends in real property values genevally and with respect to
properties similar to the Trust Estate; (v) anticipated discounts upon resale of the Trust Estate as
a distressed or foreclosed property; (vi) the fact of additional collateral (if any), for the Secured
Obligations; and (vii) such other factors or matters that Beneficiary (in its sole and absolute
discretion) deems appropriate. In regard to the above, Trustor acknowledges and agrees that: (w)
Beneficiary is not required to use any or all of the foregoing factors to determine the amount of
its credit bid; (x) this Section does not impose upon Beneficiary any additional obligations that
are not imposed by law at the time the credit bid is made; (y) the amount of Beneficiary’s credit
bid need not have any relation to any loan-to-value ratios specified in the Loan Documents or
previously discussed between Trustor and Beneficiary; and (z) Beneficiary’s credit bid may be
(at Beneficiary’s sole and absolute discretion) higher or lower than any appraised value of the
Trust Estate.

7.3  Remedies Not Exglusive; Waiver, No remedy herein conferred upon or
reserved to Trustee or Beneficiary is intended to be exclusive of any other remedy herein or by
law provided or permitted, but each shall be cumulative and shall be in addition to every other
remedy given hereunder or now or hereafter existing at law or in equity or by statute. Every
power or remedy given by any of the Loan Documents to Trustee or Beneficiary, or to which
either of them may be otherwise entitled, may be exercised concurrently or independently, from
time to time and as often as may be deemed expedient by Trustee or Beneficiary. If there exists
additional security for the obligations secured hereby, Beneficiary, at its sole option, and without
limiting or affecting any of the rights or remedies hereunder, may exercise any of the rights or
remedies to which it may be entitled hereunder either concurrently with whatever rights it may
have in connection with such other security or in such order and in such manner as Beneficiary
may deem fit without waiving any rights with respect to such other security. '
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7.4  Application of Other Sums. All sums received by Beneficiary .under
Section 3.3, Section 3.5, or any Section of this Article 7, less all costs and expenses incurred by -
Beneficiary or any receiver under any such section, including, without limitation, attorneys® fees,
shall be applied in-payment of the Secured Obligations in such order as Beneficiary shall
determine in its sole discretion; provided, however, Beneficiary shall have no liability for fonds
not actually received by Beneficiary. : ’

7.5 No Cure or Waiver. Neither Beneficiary’s nor Trustee’s nor any
receiver’s entry upon and taking possession of all or any part of the Subject Property and
Personal Property, nor any collection of rents, issues, profits, insurance proceeds, condemnation
proceeds or damages, other security or proceeds of other security, or other sums, nor the
application of any collected sum to any Securcd Obligation, nor the exercise or failure to
exercise of any other rights or remedy by Beneficiary or Trustee or any receiver shall cure or
waive any breach, Default or notice of default under this Deed of Trust, or nullify the effect of
any notice of default or sale (unless all Secured Obligations then due have been paid and
performed and Trustor has cured all other defaults), or impair the status of the security, or
prejudice Beneficiary or Trustee in the exercise of any right or remedy, or be construed as.an
affinnation by Beneficiary of any tenancy, lease or option or a subordination of the lien of or
security interests created by this Deed of Trust. ~

7.6  Payment of Costs, Expenses and Attorneys’ Fees. Trustor agrees to pay to
Beneficiary immediately and without demand all costs and expenses incurred by Trustee and

Beneficiary pursuant to this Article 7 (including, without limitation, court costs and attomeys’
fees, whether incurred in litigation or not) with interest from the date of expenditure until said
sums have been paid at the highest rate of interest then applicable 1o the principal balance of the
Note as specified therein. In addition, Trustor shall pay to Trustee all trustee’s fees hereunder
and shall reimburse Trustce for all expenses incurred in the administration of this trust,
including, without limitation, any attorneys” fees. ‘

7.7  Power to File Notices and Cure Defaults. Trustor hereby irrevocably
appoints Beneficiary and its sncoessors and assigns, as its attorney-in-fact, which agency is
coupled with an interest, (a) to execute and/or record any notices of completion, cessation of
labor, or any other notices that Beneficiary deems appropriate to protect Beneficiary’s interest,
(b) upon the issuance of a deed pursuant to the foreclosure of the lien of this Deed of Trust or the
delivery of a deed in lieu of foreclosure, to execute all instraments of assignment or further
assurance with respect to the Subject Property and Personal Property, Leases, Rents and other
proceeds of the Trust Estate in favor of the grantee of any such deed, as may be necessary or
desirable for such purpose, (c) to prepare, execute and file or record financing statements,
continuation statements, applications for registration and like papers necessary to create, perfect
or preserve Beneficiary’s security interests and rights in or to any of the Subject Property and
Personal Property, and (d) upon the occurrence of an event, act or omission which, with notice or
passage of time or both, would constitute an Event of Default, Beneficiary may perform any
obligation of Trustor hereunder; provided, however, that: (i) Beneficiary as such attorney-in-fact
shall only be accountable for such funds as are actually received by Beneficiary; and (i) -
Beneficiary shall not be liable to Trustor or any other person or entity for any fatlure to act
(whether or not such failure constitutes negligence) by Beneficiary under this Section.
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7.8 Rescission of Notice. Beneficiary, from time to time before completion of
a sale, may rescind any notice of breach or default and of election to cause the Trast Estate to be-
sold by executing and delivering to Trustee a written notice of such rescission, which notice,
when recorded, shall also constitute a cancellation of any prior declaration of default and demand
for sale. The exercise by Beneficiary of such right of rescission shall not constitute 8 waiver of
any breach or default then existing or subsequently occurring, or impair the right of Beneficiary
to execute and deliver to Trustee, as above provided, other declarations -of default and demand
for sale, and notices of breach or default, and of election to cause the Trust Estate to be sold to
satisfy the obligation hereof, nor otherwise affect any provision, agreement, covenant or
condition of the Loan Documents, the Indenture, or this Deed of Trust, or any of the rights,
obligations or remedies of the parties hereunder or thereunder.

7.9 Continving Event of Default. After an Event of Defanlt has occurred, the
Event of Default will be deemed to be “continuing™ for purposes of the Loan Documents untii
either:

: . (@)  Beneficiary is obligated to reinstate the indebtedness pursuant to
applicable law, or

(b)  Beneficiary expressly agrees in writing, that the Event of Default is
no longer continuing.

8. SITE VISITS, OBSERVATION AND TESTING. In addition to any other
inspection rights under the Loan Agreement, Beneficiary, through its agents, representatives or
employees, is authorized, upon reasonable prior notice (provided an Event of Default shall not
have occurred, in which case no prior notice shall be necessary), to enter at any reasonable time
upon or in any part of the Trust Estate for the purposes of inspecting same, monitoring
construction or other activities thereon, performing any of the acts it is authorized to perform’
hereunder or under the terms of any of the Loan Documents, performing appraisals, observing
the condition thereof, taking and removing soil or groundwater samples, and conducting tests on
any part thereof. Beneficiary shall have no obligation or duty o so, however, and no site visit,
observation or testing by Beneficiary shall impose any liability on Beneficiary. In no event shall
any site visit, observation, inspection, or testing by Beneficiary be a representation that
Hazardous Substances (as hereinafter defined) are or are not present in, on'or under the Property,
or that there has been or shall be compliance with any law, regulation or ordinance pertaining to
any applicable governmental law or any plans, specifications, agreements or requirements of any
person, including Beneficiary. Neither Trustor nor any other party is entitled to rely on any site
visit, observation ot testing by Beneficiary. Beneficiary shall endeavor to inform Trustor if
Beneficiary discovers any Hazardous Substances or any other adverse condition affecting the
Property; however, Beneficiary owes no duty of care to protect Trustor or any other party
against, or to inform Trustor or any other party of, any Hazardous Substances or any other
adverse condition affecting the Property. Beneficiary shall (i) give Trustor reasonable notice to
avoid interfering with Trustor’s use of the Property in exercising any rights provided for in this
Section, and (ii) reimburse Trustor for the cost of repair of any physical injury to the Property
caused by Beneficiary in exercising such rights. For purposes of this Section, “Hazardous
Substance” means any substance, material or waste which is or becomes designated, classified
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or regulated as being “toxic” or “hazardous” or which is or becomes similarly desigﬁatéd,
classified or regulated under any federal, state or local law, regulation or ordinance, :

9.  MISCELLANEOUS.

9.]  Governing Law. This Deed of Trust is to be governed and construed in
accordance with the laws of the State of Oregon and federal law as applicable, except that with
respect to any portion of the Property located outside of the State of Oregon, the laws of the state
in which such property is located (and federal law as applicable) shall be applicable hereto but
only to the extent required for Trustee or Beneficiary to enforce or realize upon the rights and
remedies hereunder with respect thereto. :

9.2  Severability. In the event any one or more of the provisions contained in -
this Deed of Trust, in the Note or in any of the other Loan Documents shall for any reason be
held to be invalid, illegal or unenforceable in any respect, such invalidity, illegality or
unenforceability will not affect any other provision of this Deed of Trust, but this Deed of Trust
shall be construed as if such invalid, illegal or unenforceable provision had never been contained
herein or therein.

9.3  Amendment. This Deed of Trust cannot be modified, waived, discharged
or terminated orally, but only by a written instrument signed by the party against whom
enforcement of the modification, waiver, discharge or termination is asserted.

9.4  Waiver of Remedies. By accepting payment of any of the Secured
Obligations after its due date, or an amount which is less than the amount then due, or the
performance of any obligation required hereunder after the date required for such performance,
Beneficiary does not waive its rights either to require prompt payment or performance when due
of all other Secured Obligations, or to declare a default as herein provided for the failure to so
pay or perform.

95  No Implied Waiver. No waiver by Beneficiary of any default or breach by
Trustor hereunder shall be implied from any omission by Beneficiary to take action on account
of such default if such default persists or is repeated, and no express waiver shall affect any
default other than the default identified in the waiver and such waiver shall be operative only for
the time and to the extent therein stated, Waivers of any covenant, term or condition contained
herein shall not be construed as a waiver of any subsequent breach of the same covenant, term or
condition. The consent or approval by Beneficiary to or of any act by Trustor requiring further
consent or approval shall not be deemed to waive or render unnecessary the consent or approval
to or of any subsequent similar act. No delay or omission of Trustee or Beneficiary in the
exercising of any right or remedy available upon an Event of Default shall impair such right or
remedy or any other right or remedy nor shall the same be construed to be a waiver of any Event
of Default or any acquiescence therein, and no custom or practice which may develop between
- Trustor and Beneficiary during the term hereof shall be deemed a waiver of or any way affect the
right of Beneficiary to insist upon the performance by Trustor of the obligations secured hereby
in strict accordance with the terms hereof or of any other Loan Document.

600336621v2 -23- Deed of Trust



JUL-11-2087 18:35 MESA MANAGEMENT 949 851 8763 P.47

9.6  Full Reconyevance. Upon written request of Beneficiary stating that all
sums secured hereby have been paid, and upon surrender of this Deed of Trust and the Note to-
Trustee for cancellation and retention and upon payment by Trustor of Trustee’s fees, Trustee
shall reconvey to Trustor, or the person or persons legally entitled thereto, without warranty, any
pottion of the Trust Estate then held hereunder. The recitals in such reconveyance of any matters
or facts shall be conclusive proof of the truthfulness thereof. The grantee in any reconveyance
may be described as “the person or persons legally entitled thereto.” :

97  Partial Reconveyance. Upon written request of Trustor, Beneficiary shall
cause Trustee to reconvey the lien of this Deed of Trust from any legal lot or parcel encumbered
hereby after satisfaction of each and every condition precedent to such partial reconveyance set
forth in any written agreement between Trustor and Beneficiary providing for such pariial
reconveyance; provided, that in the absence of such a separate written agreement, nothing herein
shall obligate Beneficiary to approve a reconveyance prior to payment in full and discharge of all
of the Secured Obligations.

9.8  Notices. Whenever Beneficiary, Trustor or Trustee shall desire to give or
serve any notice, demand, request or other communication with respect to this Deed of Trust,
each such notice, demand, request or other communication (including communications by
telegraph, telex or telecommunication facilities providing facsimile transmission) shall be in
writing and shall be effective only if the same is delivered by personal service, mailed (postage
prepaid, return receipt requested), or telegraphed, telexed or transmitted addressed to the address
set forth below. Any such notice if so mailed shall be deemed to have been received by the
addressee on the third day following the date of such mailing. Any party may at any time change
its address for such notices by delivering or mailing to the other parties hereto, ag aforesaid, a
notice of such change. It is understood and agreed that each of the parties will use reasonable
efforts to send copies of any notices marked “With a copy to” as set forth above; provided,
however, that failure to deliver such copy or copies shall have no consequences whatsoever to
the effectiveness offany notice made to the other party.

9.9  Acceptance by Trustee. Trustee acoepts this trust when this Deed of Trust,
duly executed and acknowledged, is made a public record as provided by law.

9.10 Certain Actions of Trustee. At any time or from time to time without
liability therefor and without notice, upon written request of Beneficiary and presentation of this .
Deed of Trust and the Note for endorsement, and without affecting the personal Hability of any
person for payment of the Secured Obligations or the effect of this Deed of Trust upon the
vemainder of the Trust Estate, Trostee may (i) reconvey any part of the Trust Estate, (ii) consent
in writing to the making of any map or plat thereof, (iii) join in granting any easement thereon, or
(iv) join in any extension agreement or any agreement subordinating the lien or charge hereof.

9.11 Statements by Trustor. Trustor, upon ten (10) days’ written request from
Beneficiary, shall furnish a statement of the aimount due or cutstanding on the Note, a statemnent
of any offsets, counterclaims or defenses to the payment thereof and an anmual statement
covering the operations of the Property and Improvements.
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9.12  Substitution of Trustee. Beneficiary acting alone may, from time to time,
by written instrument executed and acknowledged by Beneficiary and recorded in the County in-
which the Property is located, appoint gnother trustee to act in the place and stead of Trustes or
any successor. Such writing shall set forth any information required by law. The recordation of
such instrument of substitution shall discharge Trustee herein named and shall appoint the new
trustee as-the trustee hereunder with the same effect as if originally named Trustee herein, A
writing recorded pursuant to the provisions of this Section 9.12 shall be conclugive proof of the
proper substitution of such new Trustee .

9.13 Loan Statement Fees. Trustor shall pay to Beneficiary for each statement
of Beneficiary regarding the obligations secured hereby which is furnished at Trustor's request,
the maximum fee allowed by law, or if there be no maximum fee, then such reasonable fec as is
charged by Beneficiary as of the time said statement is furnished.

9.14  Successors_and Assigns, This Deed of Trust applies to and shall be
binding on and inure to the benefit of all parnes to this Deed of Trust and their respective heirs,
personal representatives, successors and assigns; provided, however, that this Section 9.14 does
not waive or modify the provisions of Sections 4.1 and 4.2.

9.15 Interpretation. In this Deed of Trust, whenever the context so requires, the
masculine gender shall include the feminine and/or neuter and the singular number shall include
the plural and conversely in each case. The word “include(s)” means “include(s) without
limitation,” and the word “including” means “including, but not limited to.” No listing of
specific instances, items or matters shall in any way limit the scope or gcnerahty of any language

. in this Deed of Trust,

9.16 Joint and Several Liability, All obligations of each Trustor hereunder
shall be joint and several.

9.17 Headings. Headings are for convenience only and are not intended as 2
limitation on the content of the paragraph following or as an aid to the construction thereof.

9,18 Waiver. To the fullest extent permitted by law, Trustor waives (a) the
pleading of any statute of limitations as a defense to any and all obligations secured by this Deed
of Trust, and (b) any right to offset any obligations owing by Beneficiary to Trustor or any
Trustor funds held by Beneficiary against any ‘obligation or payment due by’ Trustor or other
person obligated to Beneficiary.

_ 9.19 Merger. No merger shall occur as a result of Beneficiary’s acquiring any
other estate in or any other lien on the Trust Estate unless Beneficiary consents to such merger in

920 Attorneys’ Fees. In case of any action to recover from Trustor or the Trust

Estate, and except as otherwise expressly limited by law, each of Beneficiary and Trustee shall
be entitled to recover its reasonable attorneys’ fees and costs, in addition to such other relief as it
_may be entitled. The terms of this Section 9.20 shall be cumulative with Section 7.6 and shall
not entitle Beneficiary to-a double recovery of attorneys’ fees or costs. Whenever Trustor is
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obligated to pay or reimburse Beneficiary or Trustee for any attomeys’ fees, those fees shall
include but not be limited to the allocated cost for the services of in-house counsel.

9.21 Releases, Extensions, Modifications and Additional Security. Without

affecting the liability of obligations of any person, including Trustor, for the performance of any
obligations secured hereby (excepting only any person or property otherwise expressly released
in writing by Beneficiary), Beneficiary may, from time to time and without notice, release any
person liable for payment of any of said indebtedness or the performance of any of said
obligations, extend the time of payment or otherwise alter the terms of any of said obligations,
accept additional security therefor of any kind, including trust deeds or mortgages, or alter,
substitute or release any property securing said obligations.

9.22  Sale or Participation. Beneficiary may, at any time, sell, transfer, assign
or grant participations herein and in any and all notes and other obligations secured hereby, and
Beneficiary may forward to cach participant and prospective participant all documents and
information which Beneficiary now has or later may acquire relating to those obligations and to
Trustor, and any partners or joint venturers of Trustor, whether furnished by Trustor or
otherwise, as Beneficiary determines necessary or desirable.

9.23 Request for Notice. Trustor hereby requests that a copy of any notice of
default and any notice of sale hereunder be mailed to it at the address set forth below or at such
other address as Trustor may designate pursuant to Section 9.8 above. That address is also the
mailing address of Trustor as debtor under the UCC. Beneficiary’s address given below is the
address for Beneficiary as secured party under the UCC.

9.24 Fixture Filing. This Deed of Trust constitutes a financing statement filed
as a fixture filing pursuant to ORS Section 79.3130, as amended or recodified from time to time,
covering any portion of the Trust Bstate which now is or later may become a fixture attached to
the Property or any Jmprovement. In that regard, the following information is provided:

Narme of Debtor: JB REDMOND, LLC

Type of Organization: Limited Liability Company
State of Organization: California

Organizational Identification No.: 200533910140

9.25 Waiver of Homestead Exemption. Trustor hereby releases and waives all
rights and benefits of the homestead exemption laws of the State of Oregon as to all indebtedness
_ secured by thas Deed of Trust.

9.26 Waiver of Jury Trial: TO THE MAXIMUM EXTENT PERMITTED BY
LAW, TRUSTOR AND BENEFICIARY EACH WAIVE THEIR RESPECTIVE RIGHTS TO A
TRIAL BY JURY OF ANY CLAIM OR CAUSE OF ACTION BASED UPON OR ARISING
OUT OF OR RELATED TO THIS AGREEMENT, THE OTHER LOAN DOCUMENTS, OR
THE TRANSACTIONS CONTEMPLATED HEREBY OR THEREBY, IN ANY ACTION,
PROCEEDING OR OTHER LITIGATION OF ANY TYPE BROUGHT BY ANY OF THE
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PARTIES AGAINST ANY QTHER PARTY OR PARTIES, WHETHER WITH RESPECT TO
CONTRACT CLAIMS, TORT CLAIMS, OR OTHERWISE. TRUSTOR AND.
BENEFICIARY EACH AGREE THAT ANY SUCH CLAIM OR CAUSE OF ACTION
SHALL BE TRIED BY A COURT TRIAL WITHOUT A JURY. WITHOUT LIMITING THE
FOREGOING, THE PARTIES FURTHER AGREE THAT THEIR RESPECTIVE RIGHT TO
A TRIAL BY JURY IS WAIVED BY OPERATION OF THIS SECTION AS TO ANY
ACTION, COUNTERCLAIM OR OTHER PROCEEDING WHICH SEEKS, IN WHOLE OR
IN PART, TO CHALLENGE THE VALIDITY OR ENFORCEABILITY OF THIS
AGREEMENT OR THE OTHER LOAN DOCUMENTS OR ANY PROVISION HERECF CR
THEREOF. THIS WAIVER SHALL APPLY TO ANY SUBSEQUENT AMENDMENTS,
RENEWALS, SUPFLEMENTS OR MODIFICATIONS TQ THIS AGREEMENT AND THE
OTHER LOAN DOCUMENTS.

[Remainder.of Page Intentionally Left Blank.]
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UNDER OREGON LAW, MOST AGREEMENTS,

MESA MANAGEMENT

949 BS1 BY63

PROMISES AND

COMMITMENTS MADE BY BANK AFTER OCTOBER 3, 1989 CONCERNING LOANS-
AND OTHER CREDIT EXTENSIONS WHICH ARE NOT FOR PERSONAL, FAMILY OR
HOUSEHOLD PURPOSES OR SECURED SOLELY BY THE TRUSTOR’S RESIDENCE,
MUST BE IN WRITING, EXPRESS CONSIDERATION AND BE SIGNED BY BANK TO

BE ENFORCEABLE.

IN WITNESS WHEREOF, Trustor has caused this Deed of Trust to be executed a3 of the

day and year first above written.

NOTICES TO TRUSTOR -~ ADDRESS:

JB Redmond, LLC
c/o Cameo Homes
1105 Quail Street,
Newport Beach, CA 92660
Attn: James C. Gianulias
Facsimile: (949) 250-8574

| With a copy to:

Croudace & Dietrich

5 Park Plaza, Suite 1150
Irvine, CA' 92614-8591 .
Attn; Debra M. Dietrich, Esq.
Facsimile: (949) 794-9909

TRUSTOR:

JB REDMOND, LLGC
a Californje limited lia

By: : -
Name: C. Gianulias
Title: ager

600336621v2
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NOTICES TO BENEFICIARY - ADDRESS:

BANK OF THE WEST
Construction Finance

3000 Oak Road, Suite 400
Walnut Creek, California 94597

With a copy to:

Pillsbury Winthrop Shaw Pittman LLP
501 W. Broadway, Suite 1100

San Diego, CA 92101

Attn: Angela M. Yates, Esq.
Facsimile: (619) 236-1995

Deed of Trust

P.51
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EXHIBIT “A”

DESCRIPTION OF PROPERTY

THIS EXHIBIT “A” IS ATTACHED TO THAT CERTAIN DEED OF TRUST,
ASSIGNMENT OF LEASES AND RENTS, SECURITY AGREEMENT AND FIXTURE
FILING DATED AS OF JULYS9, 2007, EXECUTED BY JB REDMOND, LLC, A
CALIFORNIA LIMITED LIABILITY COMPANY AS TRUSTOR. '

Real property in the Courtty of Deschutes, State of Oregon, described as follows:

parcel 2 of Partition Plat No. 1990-9, locatad in the Southeast Quarter (SE 1/4) of Section 33, Township
14 South, Range 13 East of the Willamette Meridian, Deschutes County, Oregon, EXCEPTING
THEREFROM that portion conveyed to the State of Oregon, by and through its Department of
Transportation, Highway Division, by deed recorded January 28, 1990 in Book 201, Page 1746.

TOGETHER WITH that postion df the Northwast Quarter of the Northeast (NW 1/4 NE 1/4) of Section 4,
Township 15 South, Range 13 East of the Willamette Meridian, Deschutes County, Oregon, described as
follows: :

Commencing at a 1/2" pin at the 1/4 comer tommon to Section 4, Township 15 South, Range 13 East,
W.M., and Section 33, Township 14 South, Range 13 East, WM., the initial point; thence North 899 18'
27" East along the North iine of said Section 4, 859.06 feet t0 the near edge of a rock walt monurmented
by a 1/2" pipe and the point of beginning; thence along said edge of a rock wall as foliows: Sauth 40° 16'
22" East 23.84 feet; thence South 590 39' 34" East 27,91 feet; thence South 799 23' 05" East 16.34 feet;
thence South 87° 06" 34" Eagt 31.53 feet; thence North 820 49’ 37" East 32.51 feef; thence North 490 39'
32" East 18.63 feet; thence North 199 08' 03" East 23.77 feet to the North line of said Section 4; thence
South 850 18' 27" West atong said Notth line of Section 4, 141.31 feet to the point of beginning.

Tax-Parcel Number: 128651 and 247336
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NOTARY ACKNOWLEDGMENT

STATE OF ﬂ 4»/13400 e )
COUNTY OF
; .
" On _, /[-LA'} ‘/"’ 287 before me /64/1- é’”“""@*’d a Notary Public in

and for said Cou%ty and State, personally appeared Jamas (. é‘hmg/:ﬁs , _personally
known to me] {provedtome on the.basis-of-satisfaetory—ewidence] to be the person(sj' whose
name(s) is/are-subscribed to the within instrument and acknowledged to me that he/shefthey
executed the same in hisfhesAkeir authorized capacity(-ies-), and that by his/kesrfthetr signature(s)
on the instrument the personés}; or the entity(es) upon behalf of which the personfs) acted
executed the mstrurment.

‘and official seal.

- RUTH GUERRERO

RS : . ¥ LA Commission # 170630%
Signatu (SEAL) § k% Shgle]) Notary Public - Callfornia
. AT Crange County “

My Conmm Bipie Nov 23, 2010
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PROMISSORY NOTE SECURED BY DEED OF TRUST
(Base Rate)

Walnut Creek, California
$5,850,000 Dated as of July 9, 2007

FOR VALUE RECEIVED, JB REDMOND, LLC, a California imited liability company
(“Debtor™) promises to pay to the order of BANK OF THE WEST, a California banking
corporation (“Bank™), as indicated below, the principal sum of Five Million Eight Hundred Fifty
Thousand Dollars ($5,830,000), or so much thereof as is disbursed, together with interest on the
balance of such principal from time to time outstanding, at the per annum rate or rates and at'the
times set forth below. The entire unpaid principa} balance of this Note and all interest, charges
and fees thereon shall be due and payable in full on or before August 5, 2008, without claim,
notice or demand (the “Maturity Date”),

L. INTEREST RATE OPTIONS.

(8) DEFINITIONS: As used herein, the following terms shall have the meanings
respectively set forth below: “Base Interest Rate” means a rate of interest based on the LIBOR
Rate. “Base Interest Rate Portion” means amounts outstanding under this Note that bear
inierest at a Base Intercst Rate, “Base Rate Maturity Date” means the last day of the Interest
Period for a Base Interest Rate Portion, “Business Day” means a day on which Bank is open for
business for the funding of comporate loans, and, with respect to the rate of interest based on the
LIBOR Rate, on which dealings in U.S. dollar deposits outside of the United States may be
carried on by Bank, “Interest Period” means with respect to funds bearing interest at a rate
based on the LIBOR Rate, any calendar period of one, two, three, four, five, six, seven, eight,
nine, ten, eleven, or twelve months. In determining an Interest Period, a month means a period
that starts on one Business Day in a month and ends on and includes the day preceding the
numerically corresponding day in the next month. For any month in which there is no such
numerically corresponding day, then as to that month, such day shall be deemed to be the last
calendar day of such month, Any Interest Period which would otherwise end on a non-Business
Day shall end on the next succeeding Business Day unless that is the first day of 4 month, in
which event such Interest Period shall end on the next preceding Business Day. No Interest
Period shall extend beyond the Maturity Date. “LIBOR Rate™ means the per annum rate of
interest that is the U.S. Dollar LIBOR as published by British Bankers Associations (BBA) at or
about 11:00 a.m. (London time) on the second Business Day prior (o the first day of an Intcrest
Period, in an amount approximately equal to the Base Interest Rate Portion and for a period
comparable to the Interest Period selected, for delivery on the first day of the relevant Interest
Period (adjusted for any and all assessments, surcharges and rescrve requirements), rounded
upward, if necessary to the nearest 1/1000 of 1%, and such rate shall apply for a period of time
equal to such relevant Interest Period. “Origination Date” means the first day of the Interest
Period. “Prime Rate” means the rate announced by Bank from time to time at its corporate
headquarters as its Prime Rate, The Prime Rate is an index rate determined by Bank from time
to time as a means of pricing certain extensions of credit-and is neither directly tied to any
external rate of interest or index nor necessarily the lowest rate of interest charged by Bank at
any given time. “Variable Rate” means a rate of interest based on the Prime Rate as provided
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herein, “Loan Agreement” means that certain Term Loan Agreement of even date herewith,
between Debtor and Bank. '

(b)  DESIGNATION OF BASE INTEREST RATE:

At Debtor’s option, subject to the terms of this Section 1, Base Interest Rate Portions in
minimam amounts of $500,000 shall bear interest at a per annum rate, equal to 2.75% in excess
of Barik’s LIBOR Rate for the Interest Period selected by Debtor, acceptable to Bank.

To exercise this option, Debtor may, from time to time with respect to outstanding
principal which is not a Base Interest Rate Portion, and on the expiration of any Interest Period
for a Base Interest Rate Portion, select an Interest Period for a Base Interest Rate Portion by
telephoning an authorized lending officer of Bank located at the banking office identified below
prior to 10:00 am., Pacific time, on any Business Day and advising that officer of the Interest
Period, the Base Interest Rate Portion and the Origination Date selected (which Origination Date,
for a Base Interest Rate Portion, shall follow the date of such selection by no mote than two )
Business Days). If, on the date of the selection, the LIBOR Rate selected is unavailable for any
reason, the selection shall be void. No Base Interest Rate may be changed, altered or otherwise
modified until the expiration of the Interest Period selected by Debtor. In no.event shall any
Interest Period extend beyond the maturity date of this Note. Bank reserves the right to fund the
prineipal from any source of funds notwithstanding any Base Intercst Rate selected by Debtor,

(¢c)  LIMITATIONS ON BASE INTEREST RATE PORTIONS: Anything herein to
the contrary notwithstanding, at no time may there be more than three (3) Base Interest Rate
Portions; whenever three (3) Base Interest Rate Portions are outstanding, Debtor’s option to elect
to apply a Base Interest Rate to any additional portion of the Loan shall be deferred until an
Interest Period for at least one of the then-effective Base Interest Rate Portions has lapsed and

reverted 10 the Variable Rate,

(d) RECORDS AND CONFIRMATIONS: The exercise of interest rate options by
Debtor shall be as recorded in Bank’s records, which records shall be prima facie evidence of the
amount borrowed under either interest option and the interest rate; provided, however, that
failure of Bank to make any such notation in its records shall not discharge Debtor from its
obligations to repay in full with interest all amounts borrowed. Bank will mail a written
confirmation of the terms of the selection to Debtor promptly after the selection is made. Failure
to send such confirmation shall not affect Bank’s rights to collect interest at the rate selected.

(¢) VARIABLE INTEREST RATE: All principal outstanding hereunder which is
not bearing interest at 2 Base Intercst Rate shall bear interest at a rate per annum of 0% in excess
of the Prime Rate (the “Variable Ratce”), which rate shall vary as and when the Prime Rate

changes.

) GENERAL: If any interest rate defined in this Note ceases to be available from
Bank for any reason, then said interest rate shall be replaced by the rate then offered by Bank,
which, in the sole discretion of Bank, most closely approximates the unavailable rate,
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2. PERIODIC PAYMENTS. Debtor shall pay interest on the first day of each month
commencing on August 1, 2007, All computations of interest under this Note shall be made on
the basis of a year of 360 days, for actual days elapsed.

This is a2 non-revolving credit facility.

Debtor shall pay all amounts due under this Note in lawful money of the United States at Bank's
office at 3000 Oak Road, Suite 400 (NC-OAK-04-A), Walnut Creek, California 94597, or such
other office as may be designated by Bank, from time to time.

3. LATE PAYMENTS. If any periodic payment required by the terms of this Note shall
remain unpaid fifieen (15) days after same is due, at the option of Bank, Debtor shall pay a fee to
Bank cqual to the greater of (a) six percent (6%) of the payment due, or (b) $100.00.
Notwithstanding the foregoing, a late charge shall not be charged if the outstanding principal
amount of the Loan is not paid on or before the Maturity Date. Bank’s agreement not to charge
the late charge in this circumstance does not excuse Debtor from any of its obligations under the
Loan Documents and does not limit any of Bank’s rights and remedies under the Loan

Documents.

4. INTEREST RATE FOLLOWING DEFAULT. During the occurrence of an Event of
Default, at the option of Bank, and, to the extent permitied by law, interest shall be payable on
the outstanding principal under this Note at a per annum rate equal to five percent (5%) in excess
of the applicable interest rate specified above, calculated from the date of default until all
amounts payable under this Note are paid in full.

5. PREPAYMENT.

(a)  Amounts outstanding under this Note bearing interest at a rate based on the Prime
Rate may be prepaid in whole or in part at any time, without penalty or premivm. Debtor may
prepay amounts outstanding under this Note bearing interest at a Base Interest Rate in whole or
in part provided Debtor has given Bank not less than five (5) Business Days prior written notice
of Debtor’s intention to make such prepayment and pays to Bank the Prepayment Fee (defined
below) due as a result. The Prepayment Fee shall also be paid, if Bank, for any other reason,
including acceleration or foreclosure, receives all or any portion of a Base¢ Interest Rate Portion
prior to its scheduled payment date. “Prepayment Fee” is an amount equal to the present value
of the differcnce between (i) the amount of interest that would have been paid on the principal
amount being repaid at the Base Interest Rate and (ii) the amount of interest that Bank would
earn if the amount of such prepayment of principal was used fo purchase a LIBOR contract
having a maturity date most closely matching with the last day of the relevant Interest Period and
such contract was held by Bank until the last day of the relevant Interest Period. The rate used in
the present value calculation shall be the rate of interest offered on the LIBOR contract having a
maturity date most closely matching with the last day of the relevant Interest Period. The time
period used in the present value calculation shall be a fraction, the numerator of which is the
number of days in the period between the date of prepayment and the last date of the relevant
Interest Period, and the denominator of which shall be 360 days.

(b)  Intentjonally Omitted.
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(c) In no event shall Bank be obligated to make any payment or refund to Debtor, nor
shall Debtor be entitled to any setoff or other claim against Bank, should the return which Bank
could obtain under this prepayment formula exceed the interest that Bank would have received if
no prepayment had occurred. All prepayments shall include payment of accrued interest on the
principal amount so- prepaid and shall be applied to payment of interest before application to
principal. Bank’s determination of the Prepayment Fee amount, if any, shall be prima facie as to
such determination. In the event of partial prepayment, such prepayments shall be applied to
principal payments in the inverse order of their maturity. :

(@)  Bapk shall provide Debtor a statement of the amount payable on account of
prepayment. Debtor acknowledges that (i) Bank establishes a Base Interest Rate upon the
understanding that it is applied to the Base Interest Rate Portion for the entire Interest Period,
and (if) any prepayment may result in Bank incurring additional costs, expenses or liabilities; and
Debtor agrees to pay the Jiquidated damages as a reasonable estimate of the costs, expenses and

Jiabilities of Bank associated with such prepayment.

(¢)  Debtor acknowledges that any voluntary prepayment constitutes an alternative
method for Debtor to perform its obligations under this Note, for which the amount due under
this prepayment formula (whether or not denominated as liquidated damages) is a fair, just and
equitable alternate form of compensation to Bank. Debtor further specifically acknowledges and
agrees that if Debtor shall prepay all or any part of the indebtedness evidenced by this Note (a)
prior to the due date hercof as set forth in this Note for any reason whatsoever, whether such
prepayment is voluntary or involuntary, and whether or not such prepayment arises by virtue of
the exercise by Debtor of the prepayment privilege expressly reserved in this Note, or (b) after an
Event of Default as defined herein, including, but not limited to, an Event of Default under the
Deed of Trust or by reason of acceleration as a result of the Deed of Trust, then such prepayment
shall include the amount required to be paid hereunder with respect to amounts under this Note
bearing interest at the Base Interest Rate, Debtor expressly (i) waives any rights Debtor may
have under California Civil Code Section 2954.10 to prepay this Note, in whole or in part,
without penalty or fee, upon acceleration of the Maturity Date, and (ii) agrees that if for any
reason a prepayment is made, the amount calculated hereunder as it relates to any prepayment
restriction contained in this Note shall be due and payable in addition to all other sums due and
payable. Debtor expressly acknowledges, by affixing its initials in the space provided herein,
that Bank’s agreement io make the loan evidenced by this Note at the interest rate and for the
term herein set forth constitutes adequate consideration, given individual weight by Debtor, for
the foregoing waiver and Debtor’s agreement to pay the liquidated damages amount referred to
herein. Debtor acknowledges that it would be extremely difficult, costly and impractical to
caleulate and ascertain the actual damages suffered by Bank and that the amount provided herein
is a reasonable estimate of the amount of such detriment and shall constitute a liquidated amount
of the damages incurred solely by reason of such a prepayment prior to the regularly scheduled

_payment date (without limiting any other damages to which Bank may be entitled by reason of
any event of default). *See page 6A attached hereto.

Debtor Initials:

6. DEFAULT AND ACCELERATION OF TIME FOR PAYMENT. Each of the following
shall be an “Event of Default:” (a) the failure of Debtor to make any payment required under this
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‘Note when due, if such failure continues beyond ten (10) days afier written notice of delinquency
is given by Bank to Debtor; (b) any breach or default by Debtor under the terms of this Note
other than as provided in clause (&), above, if such breach or default continues beyond thirty (30)
days after written notice from Bank; or (c) any breach, misrepresentation or other default by
Debtor, any guarantor, co-maker, endorser, or any person or entity other than Debtor providing
security for this Note (hereinafter individually and collectively referred to as the “Obligor™)
under any deed of trust, morigage, security agreement, guaranty or other agreement between
Bank and any Obligor; if such failure continues beyond the period of grace, if any, specified
therein. Upon the ocowrrence of any such default, Bank, in its discretion, may cease to advance
funds herennder and, at its option, may declare all obligations under this Note immediately due

and payable.

7. SECURED BY DEED OF TRUST. Debtor’s obligations under this Note are secured by
that cerlain Deed of Trust, Assignment of Leascs and Rents, Secutity Agreement and Fixture
Filing dated as of even date herewith, by Debtor as Trustor, for the benefit of Bank, as
beneficiary (as it may be amended, the “Deed of Trust”).

8. WAIVER OF JURY TRIAL. TO THE MAXIMUM EXTENT PERMITTED BY LAW,
DEBTOR AND BANK EACH WAIVE THEIR RESPECTIVE RIGHTS TO A TRIAL BY
JURY OF ANY CLAIM OR CAUSE OF ACTION BASED UPON OR ARISING OUT OF OR
RELATED TO THIS NOTE, THE OTHER LOAN DOCUMENTS (AS DEFINED IN THE
LOAN AGREEMENT), OR THE TRANSACTIONS CONTEMPLATED HEREBY OR
THEREBY, IN ANY ACTION, PROCEEDING OR OTHER LITIGATION OF ANY TYFE
BROUGHT BY ANY OF THE PARTIES AGAINST ANY OTHER PARTY OR PARTIES,
WHETHER WITH RESPECT TO CONTRACT CLAIMS, TORT CLAIMS, OR OTHERWISE.
DEBTOR AND BANK EACH AGREE THAT ANY SUCH CLAIM OR CAUSE OF ACTION
SHALL BE TRIED BY A COURT TRIAL WITHOUT A JURY. WITHOUT LIMITING THE
FOREGOING, THE PARTIES FURTHER AGREE THAT THEIR RESPECTIVE RIGHT TO
A TRIAL BY JURY IS WAIVED BY OPERATION OF THIS SECTION AS TO ANY
ACTION, COUNTER-CLAIM OR OTHER PROCEEDING WHICH SEEKS, IN WHOLE OR
IN PART, TO CHALLENGE THE VALIDITY OR ENFORCEABILITY OF THIS NOTE OR
THE OTHER LOAN DOCUMENTS OR ANY PROVISION HEREOF OR THEREOQF. THIS
WAIVER SHALL APPLY TO ANY SUBSEQUENT AMENDMENTS, RENEWALS,
SUPPLEMENTS OR MODIFICATIONS TO THIS NOTE AND THE OTHER LOAN

DOCUMENTS.

9. ADDITIONAL AGREEMENTS OF DEBTOR. If any amounts owing under this Note
are not paid when due, Debtor promises to pay all costs and expenses, including reasonable
attorneys’ fees, incurred by Bank in the collection or enforcement of this Note, Debtor and any
endorser of this Note, for the maximum period of time and the full extent permitted by law, (a)
waive diligence, preseniment, demand, notice of nonpayment, protest, notice of protest, and
notice of every kind, except for notice requirements that are expressly required herein or in the
other Loan Documents; (b) waive the right to assert the defense of any statute of limitations to
any debt or obligation hereunder; and (¢) consent to rencwals and cxtensions of time for the
payment of any amounts due under this Note. All payments due hereunder shall be paid without
offset or deduction of any kind, and Debtor hereby waives the right to set off against the
indebtedness to Bank any sum of money, claim, liability or obligation Bank may owe or Debtor
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may assert against Bank. If this Note is signed by mere than one party, the term “Debtor”
includes each of the undetsigned and any successors in interest thereof; all of whose liability
shall be joint and several. Any married person who signs this Note agrees that recourse may be
had against the separate property of that persen for any obligations hereunder. The receipt of
any check or other item of payment by Bank, at its option, shall not be considered a payment on
account until such check or other item of payment is honored when presented for payment at the
drawee bank. Bank may delay the credit of such payment based upon Bank’s schedule of funds
availability, and interest under this Note shall accrue until the funds are deemed collected. In
any action brought under or arising out of this Note, Debtor and any Obligor, including their
successors and assigns, hereby consent to the jurisdiction of any competent court within the State
of California (subject to the terms of any applicable alternative dispute resolution agreement
executed between Debtor and Bank), and consent to service of process by any means authorized
by said state’s law. The term “Bank” includes, without limitation, any holder of this Note. This
Note shall be construed in accordance with and governed by the laws of the State of California.
This Note hereby incorporates any alternative dispute resolution agreement executed between
Debtor and Bank which makes express reference to this Note and the other Loan Documents as
defined in the Deed of Trust securing this Note. The Deed of Trust securing this Note permils
the Bank to declare all obligations hereunder immediately due and payable upon breach of the
following provision: “Trustor shall not, directly or indirectly, sell, convey, assign, further
encumber, grant a security interest in, mortgage, hypothecate, transfer, alienate or otherwise
dispose of the real property encumbered by this Deed of Trust or any part thereof or any interest
therein, including without limitation, air rights or development rights, whether voluntarily,
involuntarily, by operation of law or otherwise, or (except as may otherwise be permitted under
the Loan Agreement or this Deed of Trust), lease all or any portion thereof or an undivided
interest therein, or enter into an agreement to do 50, without the prior written counsent of
Beneficiary; provided, however, that if the real property encumbered by said Deed of Trust
consists of residential real property containing five or more units, Trustor without Beneficiary’s
consent may enter into leases of single residential units for a term of one year er less upon
market rates and terms without prior consent of Beneficiary.”

10, INCREASED COSTS. If, because of the introduction of or any change in, or because of
any judicial, administrative, or other governmental interpretation of, any law or regulation, there
shall be any increase in the cost to Bank of making, funding, maintaining, or allocating capital to
any emount outstanding under this Notc bearing interest at the Applicable LIBOR Rate,
including a change in LIBOR Reserve Requirements, then Debtor shall, from time to time upon
demand by Bank, pay to Bank additional amounts sufficient to compensate Bank for such
increased cost. “LIBOR Reserve Requirements” means, for any loan bearing interest at a rate
based on the One-Month LIBOR Rate or another Applicable LIBOR Rate Loan, the maximum
reserves (whether basic, supplemental, marginal, emergency, or otherwise) prescribed by the
Board of Governors of the Federal Reserve System (or any successor) with respect to liabilities
or assets consisting of or including “Enrocurrency kabilities” (as defined in Regulation D of
the Board of Govemors of the Federal Reserve System) having a term equal fo the term of the
applicable Interest Periods for such Base Interest Rate Portions.

[Remainder of Page Intentionally Left Blank]
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*Notwithstanding anything set forth above, if, at the time that a prepayment of the Loan is to be
made pursuant to a casualty or condemmation, the outstanding principal amount of the Loan that
is then subject to the Prime Rate is less than the amount to be prepaid, then, if no Event of
Default is then existing under any of the Loan Documents, Bank shall apply the prepaid principal
to the outstanding principal amount that is then subject to the Prime Rate and shall hold the -
amount of prepaid principal in excess of the outstanding principal amount that is then subject to
the Prime Rate and apply it to the outstanding principal amount of the Loan on the next Base
Rate Maturity Date, unless Bank has received written notice from Debtor, requesting that Bank
apply such prepayment on an earlier date. Debtor acknowledges and agrees that interest shall
continue to accrue on the portion of principal that is not repaid because Bank is holding such
prepayment until the next Base Rate Maturity Date.
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UNDER OREGON LAW, MOST AGREEMENTS, PROMISES, AND
COMMITMENTS MADE BY BANK AFTER OCTOBER 3, 1989 CONCERNING LOANS
AND OTHER CREDIT EXTENSIONS WHICH ARE NOT FOR PERSONAL, FAMILY OR
HOUSEHOLD PURPOSES OR SECURED SOLELY BY THE DEBTOR'S RESIDENCE,
MUST BE IN WRITING, EXPRESS CONSIDERATION AND BE SIGNED BY BANK TO

BE ENFORCEABLE.,
DEBTOR:
JB REDMOND, LLC,

a Califonmiability company
By: » / —

Name: ig:} C. Gianulias
Title: aget
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ENVIRONMENTAL INDEMNITY AGREEMENT
(OREGON)

THIS ENVIRONMENTAL INDEMNITY AGREEMENT (“Agreement”) is made as of
July 9, 2007, by JB REDMOND, LLC, a California limited liability company (“Borrower”), for
the benefit of BANK OF THE WEST, a California banking corporation (“Bank™).

BORROWER ENTERS THIS AGREEMENT on the basis of the following facts,
understandings, and intentions:

v A, Bank is making or continuing an extension of credit to Borrower, Such extension
of credit or other financing arrangements, together with any amendments, replicements,
substitztions, extensions or refundings thereof, are hereinafter referred to as the “Loan.”

B. In connection with the Loan, Borrower will undertake or has undertaken certain
obligations to Bank. Said obligations of Borrower to Bank, together with any amendments,
replacements, substitutions, extensions or refundings thereof, are hereinafter referred to as the
“Obligation.” Borrower expressly acknowledges that it benefits financially from the Loan and
that this Agreement is a specific inducement to Bauk for the Loan.

C. The term “Collateral” shall mean any property to which Bank has been granted a
security interest by Borrower, or any other person or entity in connection with the Loan.

D. The term “Property® shall mean that certain real property located in the County
of Deschutes, State of Oregon, and more particularly described in Exhibit A, attached bereto.

E. BRank would not make the Loan if, as a result, Bank might incur any liability
arising with regard to any Hazardous Substance, as defined in Section 1, below, now or hereafter
present in, on, under or around any part of the Property. Bank requires that Borrower execute
this Agreement as a further assurance against such liability upon the terms and conditions
hereinafler set forth. '

F. It is the intention of Bank and Borrower that, as between Bank and Borrower,
Bomower shall be solely responsible for any and all liability arising with regard to any
Hazardous Substance now or hereafier present in, on, under or around any portion of the
Property, and Bank shall under no circumstances have any liability therefor. Bank and Borrower
intend this Agreement to be fully enforceable to the maximum extent permitted by law.

NOW THEREFORE, in consideration of, and as an inducement for, Bank making the
T.oan and for other good and valuable consideration, the receipt and sufficiency of which are

hereby acknowledged, Borrower agrees as follows:

1. Definition of Hazardous Substance. For purposés of this Agreement, a
“Hazardous Substance” (any two or more, “Hazardous Substances”) is defined 1o mean any
substance or matenal (including, without limitation, raw materials, building components, wastes,
and the products and by-products of manufacturing or other activities) which is or becomes
designated, classified or regulated as being “loxic,” “hazardous” or similarly designated,
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classified or regulated under any federal, state or local law, ordinance, rule or regulation. The
ierm “Hazardous Substance” shall include, without limitation, (i) substances defined as
“hazardous substances” or “toxic substances” for purposes of the Comprehensive Environmental
Response, Compensation and Liability Act, 42 U.S.C. Section 9601 et seq., as amended by the
Superfund Amendments and Reauthorization Act of 1986, or the Resource Conservation and
Recovery Act, 42 1J.8.C. Section 6901 et seq.; (i) any material or substance which is (A)
defined as a “hazardous waste”, “PCB”, “hazardous substance”, “hazardous malerial” or
“regulated Substance” umnder Sections 465.200(15), 466.005(7), 466.005(12),  466.505(1),
466.605(7) and 466.705(16) of Chapters 465 and 466 of the Oregon Revised Statutes (Hazardous
Waste and Hazardous Materials Law I and II) or (B) defined as a substance which would
otherwise be a hazardous waste except for the fact that it is not discarded, useless or-unwanted as
described in Section 466.205 of Chapter 466 of the Oregon Revised Statutes (Hazardous Waste
and Hazardous Materials Law T7); and (iif) petroleum, flammable explosives, urea formaldehyde
insulation, asbestos and radioactive materials. '

2. Indemnity Regarding Hazardous Substances. Borrower agrees (0 indemnify and
hold Bamk harmless from end against all liabilities, claims, actions, foreseeable and
unforeseeable consequential damages, costs and expenses (including sums paid in settlement of
claims and all consnltant, expert and legal fees and expenses, including allocated costs of in-
house Jegal and technical services) or loss directly or indirectly arising out of or resulting from
any Hazardous Substance being present at any time, whether before or after the date of this
Agreement, on or around any portion of the Property, or i the soil, groundwater or soil vapor on
or under any portion of the Property, including those incurred in conmection with any
investigation of site conditions or any clean-up, remedial, removal or restoration work, or any
resulting damages or injuries to the person or property of any third parties or to any natural
resources (“Indemnified Costs”). Upon demand by Bank, Borrower shall defend any
investigation, action or proceeding alleging the presence of any Hazardous Substance in any such
location, which affects the Property or which is brought or commenced against Bank, whether
alone or together with Borrower or any other person or entity, all at the cost of Borrower and by
counsel and consultants to be approved by Bank in the excrcise of its reasonable judgment. In
the altemative, Bank may elcct to conduct jts own defense at the expense of Borrower. . This
Section 2 shall not apply to Indemnificd Costs that are the result of an act, occurrence or release
of Hazardous Substances that first occurs after recordation of the deed pursuant to which title to
the Property is transferred pursuant to a foreclosure of the Deed of Trust or a deed in lieu of
foreclosure that Bank has agreed in writing to accept, provided that the act of occutrence or
release of Hazardous Substances is not due to a condition that existed prior to the recordation of
such deed. ' ' '

. 3. Representation and Warranty Regarding Hazardous Substances. Before signing
this Agrecment, Borrower has conducted all appropriate inquiries and investigations into the
current and previous uses and ownership of the Property. Based on that due diligence, and
excepl 10 the extent specifically disclosed to Bank by Borrower in Parts I, If and III of Exhibit B
attached hereto, Borrower represents and warrants to Bank that to the best of Borrower’s
knowledge and belief, after conducting all commercially reasonable inquirics and investigations:
(2) no Hazardous Substances are present in, on or under the Property or any nearby real property
which could migrate to the Property; (b) there is no present or threatened release of Hazardous
Substances in, on under or to the Property; (c) except for any. Permitted Materials, Borrower has
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not used, generated, stored, handled, manufactured, processed, discharged, transported, released
or disposed of any Hazardous Substances at the Property or any part thereof, and Borrower has
not permitted any other person to do so; (d) no such activity involving Hazardous Substances has
ever occurred at the Property or any part thereof, except for the reasonable use of Permitted
Materials; (¢) no underground storage tanks of any kind are located in the Property nor were any
above-ground or underground storape tanks ever located at the Property; (f) the Property and
gvery part thereof, and all operations and activilies therein and thereon and the use and

" occupancy thereof, comply with all Applicable Laws; (g) neither Borrower nor any person using
or occupying the Property or any part thereof is violating any Applicable Laws; (h) the Property
has not been designated as “hazardous waste property” or “border-zone property” purshant to

- Oregon Health and Safety Code, and no proceedings for a determination as to whether the
Property should be so designated are pending or threatened; (i) no portion of the Property is
located within two thousand (2,000) feet of a significant disposal of “hazardous waste” within
the meaning of Oregon Health and Safety Code, which could cause the Property fo be classified
as a “border zone property™; (j) no claim, demand, action or proceeding of any kind relating to
Hazardous Substances or alleged Hazardous Substances in, on, under or at the Property or any
past or present violation of any Applicable Laws at the Property has been made or commenced,
or is pending, or is being threatened or contemplated by any person; (k) Borrower has made or
delivered written disclosure to Bank of every past or present release or threatened release of any
Hazardous Substances in, on, under or at the Property and every past or present failure to comply
with any Applicable Laws at the Property of which Borrower has knowledge or notice; (1)
Borrower is not subject to an order, claim or demand requining clean up or other remedial action
with respect to any site Borrower owns or operatcs, including, without limitation, the Property,
ot any site at which Borrower may have disposed of any Hazardous Substances; (m) Botrower
has not received a notice that it might be a “potentially responsible party” as defined under. any
Applicable Laws; and (n) Borrower has all permits, licenses and approvals required by all
Applicable Laws for the use and occupancy of, and all operations and activities in, the Property,
the Property is in full compliance with all such permits, licenses and approvals; all such permits,
licenses and approvals are in full force and effect; and Borrower has disclosed in writing to Bank
all such permits, licenses and approvals. C

4, Compliance Regarding Hazardous Substances. Except for Permitied Materials,
and except for those Hazardous Substances used in connection with the business presently being
conducted on the Property and listed in Part 11 of Exhibit B, attached hereto, Borrower shall not
and shall not permit any third party to use, generate, manufacture, store, release, discharge or
dispose of any Hazardous Substance in, on, under or about the Property, or transport any
Hazardous Substance to or from the Property without the prior written consent of Bank, which
consent shall not be unreasonably withheld so long as (i) such use, generation, manufacture,
storage, release, discharge or transport does not arise from a proposed change in the character of
the use of the Property, and (i) Borrower demonstrates to the satisfaction of Bank that such use,
generation, manufacture, storage, release, discharge or transport will be in full compliance with
all laws, ordinances, rules and regulations governing or applicable to any such Hazardous
Substances. Borrower has complied and shall comply and cause all occupants of the Property 10
comply (including, if necessary, by resort to and diligent pursuit of all available legal, equitable
and administrative remedies and proceedings) with all laws, ordinances, rules and regulations
governing or applicable to Hazardous Substances, the orders and directives of all govemmental
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anthorities having jurisdiction over the Property as well as the recommendations of any qualified
environmental engineer or other expert which apply or pertain to the Property. '

5. Notices Regarding Hazardous Substances. Until full performance of the
Obligation and repayment of the Loan, Borrower shall promptly notify Bank if Borrower knows,
suspects or believes there may be any Hazardouns Substance which is not a Permitted Material, on
or around the Property, or in the soil, groundwater or soil vapor on or under the Property, or that
Borrower or the Property may be subject to any threatened or pending investigation by any
governmental agency under any law, ordinance, rule or regulation pertaining to any Hazardous
Substance, or may be subject to any claim or litigation by a third party regarding the presence of
a Hazardous Substance which is not a Permitted Material. Borrower shall furnish Bank with
copies of any notice, summons, letter, report or other written communication relating to the
presence of Hazardous Substances which is not a Permitted Material, on or around the Property
within three (3) business days after Borrower’s receipt thereof.

6. Remediation Work. If any investigation, site monitoring, containment, cleanup,
removal, restoration or other remediation work of any kind or nature with respect to Hazardous
Substances that are not Permitted Materials (the “Remediation Work™) is or becomes necessary
or required pursuant to any applicable federal, state or local law, ordinance, rule or regulation or
the order or directive of any governmental authority having jurisdiction over the Property, the
Hazardous Substances or the Remediation Work, or is recommended as necessary for such
compliance by any qualified environmental engineer ot consultant, because of, of in conmection
with, the past, present or future presence, suspected presence, release or suspected release of a
Hazardous Substance that is not a Permitted Material, on or around any portion of the Property
or in the- soil, groundwater or soil vapor on or onder any portion of the Property (excepting,
however, any Hazardous Substances first present on the Property after Borrower no longer has
an interest in the Property unless atiributable fo conditions or occurrences prior thereto),
Borrower shall at the sole expense-of Borrower, promptly retain 2 qualified environmental
engineer. Such engineer shall investigate the presence, release or threatened release of such
Hazardous Substances and the existence of such violation of Applicable Laws and prepare and -
submit to Bank a written report containing the findings and conclusions resulting from such
investigation. The environmental engineer who will prepare the report shall be subject to the
prior approval of Bank, Borrower further shall submit to Bank complete plans and specifications
for all Remediation Work to be done by Borrower before any Remediation Work is performed,
excepl in an emergency. Such plans and specifications shall (i) be prepared by qualified licensed
engineers or contractors approved in writing by Bank; (i) comply with all Applicable Laws; and
(iif) be in form and substance sufficient to secure the approval of all governmental authorities
with jurisdiction over the Property or the Remediation Work. Thereafter, Borrower shall
commence to perform, or cause to be commenced, and thereafter diligently prosecute to
completion, all such Remediation Work. The Remediation Work will’ be conducted in
accordance with such plan of remediation, including but not limited to the documents, if any,
identified in Exhibit C, atiached hercto, and in full compliance with all, and to the extent
required by or recommended for compliance with Applicable Laws, the orders and directives of
all governmental authorities having jurisdiction over the Property, the Hazardous Substances or
the Remediation Work. Borrower shall cause all Remcdiation Work to be performed in a good
and workman like manner by one or more qualified environmental engineers or contractors, and
under the supervision of one or more qualified consulting engineers who shall be identified to
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and subject to Bank’s approval, not unreasonably to be withheld or delayed. Borrower’s

obligations with regard to the Remediation Work shall include obtaining a letter or other written

statement from all governmental authorities exercising jurisdiction over the Property, the

Hazardous Substances or-the Remediation Work that no farther action is required. Borrower

shall pay for all Remediation Work, including the costs of plans and specifications, utilities,

permits, fees, taxes and insurance premiums in connection therewith, and shall keep the Property

free from all mechanics’ or other liens arising out of the Remedjation Work. Borrower shall

keep Bank fully apprised of all developments and findings during the course of any Remediation

Work and shall fumish to Bank, promptly upon receipt or preparation, such information

concerning the Remediation Work as Bank may request from time to time in order to verify

Borrower’s compliance with this section and to protect Bank’s sceurity, including, without -
limitation, copies of all reports, studies, amalyses, contracts, manifests, orders and

correspondence.  Upon Bank’s request, Borrower ghall also fumnish Bank with written

confirmation in a form satisfactory to Bank showing that all contaminated soil and other

materials removed. from the Property and any other properly. affected by the Remediation Work

have been properly disposed of in accordance with all Applicable Laws and the orders and

directives of all governmental authorities having jurisdiction-over the Property, the Hazardous

Substances or the Remediation Work, Bank shall have the right, but not the obligation, to

participate in any action or proceeding relating to the presence or suspected presence of any

Hazardous Substances in, on, vnder or around the Property, or the necessity for or adequacy of
any Remediation Work. Such participation shall be solcly for the purpose of protecting Bank’s

security, and shall not impose any lizbility on Bank or result in a waiver of any default of
Borrower. Notwithstanding anything to the contrary in this Agreement, Borrower shall zot be

responsible for performance of any Remediation Work or payment of the costs thereof if and to

the extent the same results from acts or omissions following a foreclosure or deed in lieu of
foreclosure that Bank has agreed in writing to accept, unless such Remediation Work is required

to remediate problems that arose or conditions that existed prior to such foreclosure or deed in

lieu of foreclosure; however, this provision will not limit Borrower’s obligations under Section 2

above,

7. Site Visits, Observations and Testing. Bank and its agents and representatives
shall have the right, after the occurrence of an Event of Default or if Bank has reason to believe
{hat there has been any breach of the requirements of this Agreement or a release of any
Hazardous Substances (which are not Permitted Materials) in violation of Applicable Laws, at
any reasonable time to enter and visit the Property for the purposes of obscrving the Property,
taking and removing soil or groundwater samples, and conducting tests on any part of the
Property with respect to the possible or known presence of Hazardous Materials that are not
Permitted Materials or observing compliance with the requirements of this Agreement. Bank is
under no duty, however, to visit or observe the Property or to conduct tests, and any such acts by
Bank shall be solely for the purposes of verifying Borrower's compliance with this Agreement
and protecting Bank’s security. No site visit, observation or festing by Bank shall result in a
waiver of any default of Borrower or impose any liability on Bank. In no event shall any site
visit, observation or testing by Bank be a representation that Hazardous Substances are or are not
present in, on or under the Property, ot that there has been or shall be compliance with any
Applicable Law or any other applicable law or regulation. Neither Borrower nor any other party
is entitled to rely on any site visit, observation or testing by Bank. Bank owes no duty of care to
protect Borrower or any othcr party against, or to inform Borrower or any other party of, any
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Hazardous Substances or any other adverse condition affecting the Property. Bank may, but
shall not be obligated to, disclose to Borrower or any other party any report or findings made as a
result of, or in connection with, any site visit, observation or festing by Bank, -~

8. Subrogation. Bank shall have full benefit of any and all rights which Borrower
now or hereafter may have against third parties with regard to Hazardous Substances, whether
such rights arise by contract or by operation of law, and shall have the right, but not the
obligation, to enforce such rights for the sole benefit of Bank directly against any such third

_perty. If the consent of any such third party is necessary to fully effectnate the foregoing
subrogation and assignment of Borrower’s rights, Borrower shall promptly obtain such consent.

9. . Event of Default. A breach by Borrower of any representation, covenant,
warranty or other provision of this Agreement shall constitute, at the election of Bank in its sole
discretion, an Event of Default under the Obligation, provided, however, that if such breach is
curable and Borrower proceeds to cure the same as soon as reasonably feasible and not more
than thirty (30) days after notice from Bank has submitted to Bank a written plan for curing the
same which is satisfactory to Bank in Bank’s sole discretion, then Borrower shall not be in
default so long as Borrower is diligently proceeding to effectuate such cure in accordance with

such plan and actually cures the breach within ninety (90) days after Bank's initial notice of
breach. ' '

10.  Separate Unsecured Obligations. This Agreement (a) shall not be secured by any
deed of trust securing the Obligation or the Loan or encumbering all or any portion of the
Property, and (b) shall constituic an obligation of Borrower, separate and distinet from any
promissory note Borrower may execute in connection with the Loan. The liability of Borrower
under this Agreement shall not be limited to or measured by the amount, if any, outstanding
under the Loan or Obligation or by reference to the value of any of the Property or Collateral.
The rights of Bank under this Agreement shall be cumulative and in addition to any other rights
and remedies of Bank under any other document or instrument or at law or in equity.

11. Survival of Sale by Bommower. Borrower’s obligations hereunder shall, except to
the extent expressly otherwise provided in this Agreement, survive the sale or other transfer of
the Property by Borrower. The rights of Bank under this Agreement shall be in addition to any
other rights and remedies of Bank against Borrower under any other document or instrument
now or hereafter executed by such Borrower, or at law or in equity (including, without limitation,
any right of reimbursement or contribution pursuant to CERCLA), and shall not in any way be
deemed a waiver of any of such rights. Botrower agrces that it shall have no right of
contribution (including, without limitation, any right of contribution under CERCLA) or
subrogation against any other Borrower (if more than one Borrower exists under this Agreement
or sny similar agreement between Bank and another person in connection with the Loan),
Borrower further agrees that, to the extent that the waiver of its rights of subrogation and
contribution as set forth herein is found by a court of competent jurisdiction to be void or
voidable for any reason, any rights of subrogation or contribution Borrower may have shall be
junior and subotrdinate to the rights of Bank against Borrower hereunder.

12.  Survival. This Agreement and the obligations and liabilittes of Borrower
hereunder shall, except to the extent expressly otherwise provided in this Agreement, survive and

£00336625v2 : -6 - Environmental Indemnity Agmt, (OR)



N

JUL-11-20@7 11:11 MESA MANAGEMENT ’ 949 851 8763

remain in full force and effect following the period of seven (7} years afier the last to occur of (a)
performance, repayment or discharge of the Obligation and the Loan, (b) full reconveyance of
the Property from the mortgage or deed of trust held by Bank as security for the Obligation, or
(c) completion of a trustee’s sale or foreclosure sale of the Property thereunder; provided,
however, the above perjod of time shall be tolled while any Remediation Work continues, if such
Remediation Work commenced prior to the occurence of any of the events described in clauses
(a), (b) and (c); and provided, further, that to the extent any Hazardous Substances are disclosed
by Borrower in Part I or [II of Exhibit B attached hereto or are actually known to Borrower and
not so disclosed, all obligations of Borrower hereunder- shall be of unlimited duration with
respect to such matters; and in any event, the provisions of Sections 8, 10 and 11 hereof shall be
of unlimited duration. Borrower waives the right to assert any statute of limitations as a bar to
the enforcement of this Agreement,

13.  Sevemsbility. If any of Borrower’s obligations hereunder shall be held to be
unenforceable, the remainder of this Agreement and its application 10 all obligations other than
those with respect to which it is held unenforceable shall not be affected thereby and shall remain

in full force and effect.

14.  Notices: Any notice, demand or request required hereunder shall be given in
writing (at the addresses set forth below) by any of the following means: (a) personal service;
(b) electronic communication, whether by telex, telcgram or telecopying; () overnight courier;
or (d) registered or certified, first class mail, return receipt requested.

If to Borrower:

JB Redmond, LLC

¢/o Cameo Harnes

1105 Quail Street,
Newpott Beach, CA 92660
Atm: James C. Gianulias
Facsimile: (949) 250-8574

With a copy to:

Croudace & Dietrich

5 Park Plaza, Suite 1150
Irvine, CA 92614-8591

Attn: -Debra M. Dietrich, Esq.
Fax: (949) 794-9909

If to Bank:

Bank of the West ‘
3000 Oak Road, Suite 400 (NC-OAK-04-A)
Walnut Creek, California 94597

Attn: Real Estate Industries Division

Fax: (925) 2564143
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With a copy fo:

Bank of the West

4041 MacArthur Blvd., Suite 100
Newport Beach, CA 92660
Attn:  Jon Ely

Facsimile:  (949) 852-1510

With a copy to:

Pillsbury Winthrop Shaw Pittman LLP
501 West Broadway, Suite 1100

San Diego, CA 92101

At Angela M. Yates, Esq.

Fax: (619)236-1995

Such addresses may be changed by notice to the other parties given.in the same manner
as above provided. Any notice, demand or request sent pursuant to either subsection (a) or (b
hereof shall be deemed received upon such personal service or upon dispatch by electronic
means. Any notice, demand or request sent pursuant to subsection (c) shall be deemed received
on the business day immediately following deposit with the overnight courier, and, if sent
pursnant 1o subsection (d), shall be deemed received forty-ei ght (48) hours following deposit into
the mail.

15.  Attorneys’ Fees. If Bank is required to enforce Borrower’s obligations hereunder,
Borrower shall pay to Bank all costs incurred, whether or not suit is filed, including, but not
Kmited to, reasonable attorneys’ fees (including but not limited to allocated costs of in-house
legal services) and court costs.

16.  Governing Law. The terms of this Agreement shall be governed by and construed
according to the laws of the State of California,

17.  Joint and Several Obligations. If more than one person of entity has executed this
Agreement as Borrowet, their liability shall be joint and several.

18.  Successors and Assigns. All of the provisions hereof shall inure to the benefit of
Bank and Bank’s successors and assigns and be binding upon Borrower and Borrower's
successors and assigns; provided, however, that no assignment of this Agreement by Borrower
shall release Barrower from Borrower's obligations hereunder.

19.  No_Third-Party Beneficiary. The terms of this Agreement are for the sole and
exclusive protection and benefit of Bank. No party shall be a third-party beneficiary hereunder
and no provision hereof shall operate or inure to the use or benefit of any third party.

20.  Fntire Agreement. This Agreement contains the cntire agreement of the parties
with regard to the subject matter contained herein. No amendment, modification, termination or
cancellation of this Agreement shall be effective unless in writing and signed by both Bank and
Borrower., ’
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21. WAIVER OF JURY TRIAL,. TO THE MAXIMUM EXTENT PERMITTED BY
LAW, BORROWER AND BANK EACH WAIVE THEIR RESPECTIVE RIGHTS TO A
TRIAL BY JURY OF ANY CLAIM OR CAUSE OF ACTION BASED UPON OR ARISING
OUT OF OR RELATED TO THIS AGREEMENT, THE OTHER LOAN DOCUMENTS, OR
THE TRANSACTIONS CONTEMPLATED HEREBY OR THEREBY, IN ANY ACTION,
PROCEEDING OR OTHER LITIGATION OF ANY TYPE BROUGHT BY ANY OF THE
PARTIES AGAINST ANY OTHER PARTY OR PARTIES, WHETHER WITH RESPECT TO
CONTRACT CLAIMS, TORT CLAIMS, OR OTHERWISE. BORROWER AND BANK
EACH AGREE THAT ANY SUCH CLAIM OR CAUSE OF ACTION SHALL BE TRIED BY
A COURT TRIAL WITHOUT A JURY. WITHOUT LIMITING THE FOREGOING, THE
PARTIES FURTHER AGREE THAT THEIR RESPECTIVE RIGHT TO A TRIAL BY JURY
IS WAIVED BY OPERATION OF THIS SECTION AS TO ANY ACTION,
COUNTERCLAIM OR OTHER PROCEEDING WHICH SEEKS, IN WHOLE OR IN PART,
TO CHALLENGE THE VALIDITY OR ENFORCEABILITY OF THIS AGREEMENT OR
THE OTHER LOAN DOCUMENTS OR ANY PROVISION HEREOF OR THEREOF. THIS
WAIVER SHALL APPLY TO ANY SUBSEQUENT AMENDMENTS, RENEWALS,
SUPPLEMENTS OR MODIFICATIONS TO THIS AGREEMENT AND THE OTHER LOAN

DOCUMENTS. :

[Remainder of Page Intentionally Left Blank.]
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IN WITNESS WHEREOF, Borrower has execuled this Agreement as of the date first
above written with the intent to be legally bound thereby. '

BORROWER: JB REDMO LC,
a California linited liability company
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EXHIBIT A

PROPERTY
Real property in the County of Deschutes, State of Oregon, described as follows:

Parcel 2 of Partition Plat No. 1990-9, located in the Southeast Quarter (SE 1/4) of Section 33, Township
14 South, Range 13 East of the Willamette Meridian, Deschutes County, Oregon. EXCEPTING
THEREFROM that portion conveyed to the Stete of Oregon, by and through its Department of
Transportation, Highway Division, by deed recorded January 29, 1990 in Book 201, Page 1746.

TOGETHER WITH that portion of the Northwest Quarter of the Northeast (NW 1/4 NE 1/4) of Sedion 4,
Township 15 South, Range 13 East of the Witlamette Meridian, Deschutes County, Oregon, described as

follows:

Commencing at a 1/2" pin at the 1/4 corner common to Section 4, Township 15 South, Range 13 East,
W.M., and Section 33, Township 14 South, Range 13 East, W.M., the initial point; thence North 830 1B'
27" East along the North line of said Section 4, 853.06 feet to the near edge of a rock wall monumented
by a 1/2" pipe and the point of beginning; thence along said edge of a rock wall as follows: South 40° 16’
29" East 23.84 feet; thence South 590 39' 34" East 27,91 feet: thence South 790 23' 05" East 16.34 feet;
thence South 87° 06’ 34" East 31.53 feet; thence North 820 49" 37" East 32,51 feet; thence North 499 39
32 East 18,63 feel; thence North 1§° 08' 03" East 23,77 feet to the North line of said Section 4; thence
Sauth 89° 18' 27" West along said North line of Section 4, 141.31 feet to the point of beginning.

Tax Parce! Number: 128651 and 247396

600336625v2 Exhibit A Bnvironmental Indemnity Agmt (OR)
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EXHIBIT B

KNOWN HAZARDQOUS SUBSTANCES

L. Envirommental Disclosure Documents: Borrower has furmished the following
documents to Bank (herein “Environmental Disclosure Documents™):

_ ; (i) . that certain Phase One Environmental Site Assessment prepared by David
Evans and Associates, Inc., dated February 21, 2006 (the “Phase 1 Environmental Report”);
and :

(i)  that certain Environmenta] Questionnaire and Disclosure Statement
covering the Property, filled out and executed by Borrower in connection with the Loan and

dated July 3, 2007.
1. Permitted Materials: ‘The following Hazardous Substances are or may be present
and used in the Property:
0] reasonable de minimus amounts of gasoline, and oil or other vehicle

fubricants stored in the vehicles and equipment used on the Property,

(ii)  reasonable de minimus amounts of commercially packaged and marketed
fertilizers, herbicides and/or pesticides, painting and cleaning supplies, obtained and used only in
the ordinary course of maintainmg any buildings, landscaping and improvements on the
Property, and .

(ifi)  standard building components and materials which are properly and
lawfully installed in or incorporated into any improvements on the Property and may lawfully
remain therein in accordance with applicable laws, taking into account the nature, purpose and
intended use and occupancy thereof; provided that in all cases all such components, materials,
substances and other items referred to in clauses (i) and (ii), above, are so stored, transported,
used, installed, incorporated and disposed of, in accordance with all Applicable Laws, and are
not released into the environment in 2 manner or in quantitics in violation of Applicable Laws.

11,  Business-Rclated Materials: [Insert “None” or list specific Hazardous Substances
in addition to Permitted Matcrials which are used in the business conducted on the Property.}

600336625v2 Exhibit B Environmental Indermmity Agmt. (OR)
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EXHIBIT C

REMEDIATION PLANS

Describe Remediation Plans below or write “None.” .

60033662572 Exhibit C Envirenmental Indemnity Agmt. (OR)
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GUARANTY

THIS GUARANTY (“Guaranty”) is executed as of July 9, 2007, by James C, Gianulias,
individually and as Trustee of the James Chris Gianulias 1998 Trust U/D/T dated December 22,
1998, as amended and restated October 14, 2003 (collectively, “Guarantor”),; for the benefit of
Bank of the West, a California banking corporation (“Bank”) with reference to the following
facts:

A. Pursuant to that certain Term Loan Agreement of even date herewith (*Loan
Agreement”), Bank has agreed to make a loan of Five Million Eight Hundred Fifty Thousand
Dollars ($5,850,000) (“Loan”) to JB Redmond, LLC, a California limited liability company
(“Borrower”). The Loan is evidenced by a Promissory Note of even date herewith in the
principal amount of the Loan (“Note”) and secured by a Deed of Trust, Assignment of Leases
and Rents, Security Agreement and Fixture Filing of even date herewith affecting the Real
Property (“Deed of Trust”). Any capitalized term used but not defined herein shall have the

meaning set forth in the Loan Agreement.

B. As a condilion to the making of the Loan, Bank has required that Guarantor
guaranty the obligations of Borrower in accordance with the terms of this Guaranty.

AGREEMENT

NOW, THEREFORE, in consideration of Bank’s agreement to make the Loan and as an
inducement to Bank to do so, Guarantor covenants and agrees with Bank, for the bcneﬁt of the
holder from time to time of the Note as follows,

1. Guaranty.

1.1 Guaranty. Guarantor hereby unconditionally and irrevocably guaranties
(a) the due and punctual payment of all amounts due under the Note and the Loan Agreement
and of all monetary payments required to be made under the Loan Documents (and ell renewals,
extensions, modifications and rearrangements thereof); and (b) the full and faithful performance
of all of the terms, covenants, conditions, agreements and other obligations of Borrower
contained in the Loan Documents and in the Environmental Indemnity Agreement of even date
herewith between Bank and Borrower (“Environmental Indemnity”), and all renewals,
exiensions, modifications and rearrangements of said Loan Documents and Environmental
Indemnity (collectively, the “Obligations”). This is a guaranty of payment and performance and
not of collection or collectibility only. The obligations under this Guaranty shall be absolute,
independent and unconditional under any and all circumstances. For purposes of this Guaranty,
the term Obligations is used in its most comprehensive sense to include both monetary and non-
monetary obligations of Borrower to Bank and to include, without limitation, each and every
debt, obligation and liability of Borrower already, now or hereafter made, incuired or created
pursuant to (a) the Loan Documents, and (b) the Environmental Indemnity (together with the
Loan Documents referred to herein as.the “Guaranteed Agreements”) and all extensions,
renewals, modifications, restatements and consolidations thereof. ~ The term also includes
voluntary and involuntary indebtedness however it arose or arises, whether it was or is a direct
obligation to Bank or was or is acquired by Bank by assignment, merger or succession, whether

600336624v2 -1 » Guaranty (Gianulias)
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it is due or not yet due, absolute or contingent, liguidated or unliquidated or determined or
undetermined, whether arising under a single transaction or a series of transactions, whether
arising before or after an obligation of Borrower to Bank has been satisfied in full, and whether
Borrower may be liable for it individually or jointly with others, provided that in each case such
indebtedness atises pursuant to the Guaranteed Agreements.

1.2 Intentionally Omitted.

1.3 Reinstatement. All of Bank’s rights pursuant to this Guaranty' continue
with respect to amounts previously paid on account of any Obligations which are thereafter
restored or returned by Bank, whether in bankruptcy, reorganization, dissolution, liuidation,
insolvency, receivership or similar proceeding (“Insolvency Proceeding™), of Borrower or for
any other reason, all as though such amounts had not been paid to Bank, and Guarantor’s liability
under this Guaranty (and all its terms and provisions) for the amounts that are restored or repaid
shall be reinstated and revived, notwithstanding any surrender or cancellation of this Guaranty.
Bank, in its sole discretion, may detenmine whether any amount paid to it must be restored or
returned; provided, however, that if Bank elects to contest any claim for return or restoration,
Guarantor agrees to indemnify and hold Bank harmless from and against al} costs and expenses,
including reasonable attorncys’ fees, expended or incurred by Bank in connection with such
contest. If any Insolvency Proceeding is commenced by or against Borrower or Guarantor, then
at the Bank’s election, Guarantor’s obligatfions under this Guaranty shall immediately and
without notice or demand become due and payable, whether or not then otherwise due and
payable, However, Guarantor shall not be liable for repayment of an amount that is due to an
overpayment unrelated to any bankruptcy or insolvency. ‘

1.4 Expenses.

(8)  Guarantor shall reimburse Bank for all reasonable attorneys’ fees,
costs and expenses arising from and after the date hereof, incurred by Benk in connection with
the enforcement of Bank’s rights under this Guaranty and each of the Guaranteed Agreements
including, without limitation, reasonable attorneys’ fees, costs and expenses for trial, appellate
proceedings, out-of-court negotiations, workouts and seitlements, and for enforcement of rights
under any state or federal statote, including, without limitation, reasonable attorneys’ fees, costs
and expenses incarred to protect Bank’s security interests and attorneys fees, costs and expenses
incurred in bankruptey and insolvency proceedings such as (but not limited to) expenses incusred
in connection with seeking relief from stay in a bankruptcy proceeding. The term “expenses”
means any expenses incurred by Bank in connection with any of the out-of-court, or state,
federal or bankruptey proceedings referenced above, including but not limited to the fees and
expenses of any appraisers, consultants and expert witnesses retained or consulted by Bank in
connection with any of those proceedings. Such amounts shall bear interest wntil paid at either
the then-current per annum rate of interest sct forth in the Note or the default rate of interest
provided for in the Note, at Bank's option.

®) Rank shall also be entitled to recover all attorneys fees, costs and
expenses incurred in any post-judgment proceedings to collect and enforce the judgment. This
provision is separate and several and shall survive the merger of this agreement into any
judgment on this Guaranty, '

6003366242 " “2. Guaranty {(Gianulias)
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2. Authorization. Guarantor authorizes Bank, without notice and without affecting
Guarantor's liability under this Guaranty, from time to time, whether before or after any
revocation of this Guaranty, to (a) renew, compromise, extend, accelerate, release, subordinate,
waive, amend angd restate, or otherwise amend or change, the interest rate, time or place for
payment or any other terms of all or any part of the Obligations; (b) accept delinquent or partial
payments ‘on the Obligations; (c) take or not take security or other credil support for this
Guaranty or for all or any part of the Obligations, and exchange, enforce, waive, release,
subordinate, fail to enforce or perfect, sell, or otherwise dispose of any such security or credit
support; (d) apply proceeds of any such security or credit support and direct the order or manner
of its sale or enforcement as Bank, in its sole discretion, may determine; (e) release or substitute
Borrower or any guarantor or other persen or entity lable in respect of all or any part of the
Obligations; and ({) alter, modify or amend any of the terms, covenants and conditions of the
Guaranteed Agreements,

3. . Obligations Absolute. The obligations of Guarantor hereunder shall remain fully
effective without regard to, and shall not be affected or impaired by the following, any of which

" may be taken, at any fime, without the consent of, or notice to, Guarantor, nor shall any of the

following give Guarantor any recourse or right of action against Bank:

(a)  Any express or implied amendment, modification, renewal,
addition, supplement, extension (including, without limitation, extensions beyond the original
term) or acceleration of or to ahy provisions of the Guaranteed Agrecments;

(b)  Any exercisc or non-exercise by Bank of any right or privilege
under this Guaranty or any of the Guaranteed Agreements; : ’

(c) Any bankruptcy, insolvency, reorganization, composition,
adjustment, dissolution, }iquidation or other like proceeding (¢ach, an “Insolvency Proceeding”)
relating (o Guarantor, Borrower, any affiliate of Borrower or any “guarantor” (which term shall
mean any other party at any time directly or contingently liable for any of the Borrower's
obligations under the Guaranteed Agreements); -

(d)  Any action taken with respect to this Guaranty by any trustee or
receiver, or by any court, in any Insolvency Proceeding, whether or not Guarantor shall have had
notice or knowledge of any of the foregoing; :

()  Any release, discharge, modification, impairment or limitation of

the lability of Borrower from its liability under any of the Guaranteed Agreements, or any -

release or discharge of any endorser or guarantor or of any other party at any time directly or
contingently liable for the Obligations, whether or not consenled to by Bank; v

()  Any assignment or other transfer of this Guaranty in whole or in
part or of any of the Guaranteed Agreements;

()  Any acceptance of partial performance of the Obligations or the
obligations of Borrower under the Guaranteed Agreements, or of any obligations of Guarantor
under this Guaranty or of any obligations of any other guarantor;

60033662av2 . =3 Guaranty (Giarlulias)
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(h)  Any subordination, compromise, rcleasc (by operation of law or
otherwise), discharge, compound, collection or liquidation of any or all of the real or personal
property security or other collateral described in any of the Guaranteed Agreements or otherwise,
in any manner, or any substitute or replacement for such collateral; '

(1) Any consent to the transfer of the real or personal property security
or any portion thereof or any other collateral described in the Guaranteed Agreements or
otherwise; and -

G) Any bid or purchase at any sale of the real or personal property
security or any other collateral described in the Guaranteed Agreements or otherwise.

4, Waivers

4,1 Guarantor unconditionally waives all defenses to the enforcement of this

Guaranty, including, without limitation:

()  All presentments, demands for performance, notices of
nonperformance, protests, notices of protest, notices of dishenor, and notices of acceptance of

this Guaranty, and al] other notices to which Guarantor may be entitled, except as expressly

provided-herein;

(b)  All defenses arising by reason of any disability or other defense of
Borrower, the cessation for any reason of the liability of Borrower, any defense that any other
indemnity, guaranty or security was to be obtained, any claim that Bank has made Guarantor’s
obligations more burdensome than Borrower's obligations, and the use of any proceeds of the
Loan other than as intended by Bank or Guarantor; ‘

(¢)  Any right to require Bank to proceed against Borrower or any
guarantor at any time, or to proceed against, enforce or exhaust any security for the Obligations
at any time, or to marshal assets or to pursue any other remedy whatsoever at any time;

(d)° The benefit or defense of any statule of limitations affecting the
liability of Guarantor hereunder, the liability of Borrower or any guarantor under the Guaranteed
Agreements or the enforcement hereof, to the extent permitted by law;

) () Any defense arising by reason of any invalidity or unenforceability
of any of the Guaranteed Agreements or any provision thereof, or any disability of any gouarantor
or of any manner in which Bank has exercised its rights and remedies under the Guaranteed
Agreements or by any cessation from any cause whatsoever of the liability of any guarantor;

(f)  Any defense based on any action taken or omitted by Bank in any
Tnsolvency Proceeding involving Borrower or any guarantor, including any election to have
Bank's claim allowed as being secured, partially secured or unsecured, any extension of credit by
Bank to Borrower in any Insolvency Proceeding and the teking and holding by Bank of any
security for any such extension of credit;

{¢)  All conditions precedent to the effectiveness of this Guaranty;

600336624v2 -4.- Gusranty (Gianulias)
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(h)  All rights to file a claim in connection with the Obligations in an
Insolvency Proceeding filed by or against Borrower;

) All rights to require Bank to enforce any of its remedies;

' 6)) Any defense based upon an election of remedies by Bank,
including, without limitation, any election to proceed by judicial or nonjudicial foreclosure of
any security, whether real property or personal property security, or by deed in lieu thereof, and
whether or not every aspect of any foreclosure sale is commercially reasonable; '

(k)  Any right Guarantor may have under applicable law including,
without limitation, 4 right to a hearing with respect to the fair market value of any security now
or hereafter held for the Obligations, and any right Guarantor may have to require Bank o
proceed against any collateral before seeking to obtain a judgment against Guarantor hereunder;

()  Any duty of Bank to advise Guarantor of any information known
" to Bank regarding the financial condition of Bomower and all other circumstances affecting
Borrower’s ability to perform its obligations to Bank and any defense based on any failure by -
Bank to inform Guarantor of any facts Bank may now or hereafter know about Borrower, the
Project, the Loan, or the transactions contemplated by the Loan Agreement; or Bank’s
assessment of Borrower’s financial condition, it being understood and agreed that Bank has no
duty so to inform and that Guarantor is fully responsible for being and remaining informed by
Borrower of all circumstances bearing on the risk of nonperformance of Borrower’s obligations.
Credit may be granted or continued from time to time by Bank to Borrower without notice to or
anthorization from Guarantor, regardless of the financial or other condition of Borrower at the
time of any such grant or continuation, Bank shall have no obligation to disclose or discuss with
Guarantor its assessment of the financial condition of Borrower. Guarantor acknowledges that
no representations of any kind whatsoever have been made by Bank regarding the financial
condition of Borrower and all other circumstances affecting Borrower’s ability to perform its
obligations to Bank; and Guarantor assumes the responsibility for being and keeping informed
regarding such condition or any such circurnstances; .

: _ (m)  Any rights that Guarantor may have under California Civil Code
Sections 2787 through 2855, inclusive, 2899 and 3433,

(n) Any right Guarantor might have, under Section 2815 of the
Califormia Civil Code or otherwise, to revoke this Guaranty as (o any advances made by Bank to
or on behalf of Borrower or pursuant to the terms of any of the Guaranteed Agreerments; and .

(0)  To the fullest cxtent permitted by law, (1) any defense arising as a
result of Bank’s election, in any proceeding instituted under Title 11 of the United States Code
entitled “Bankruptey” as now or hereafter in effect, or any successor thercto or any other present
or future bankruptey or insolvency statute (the “Bankruptey Code™), of the application of Section
1111(b)(2) of the Bankruptcy Code, and (2) any defense based on any borrowing or grant of a
security interest under Section 364 of the Bankruptey Code. - '

42  Waivers to Be Effective to Maximum Permissible Extent. Guarantor
acknowledges and agrees that all waivers of defenses arising from any impairment of

600336624v2 -5- Guaranty (Gianulias)
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Guarantor’s rights of subrogation, reimbursement, contribution and indemnification and waivers
of any other rights, privileges, defenses or protections available to Guarantor at law, in equity, or
otherwise, are intended by Guarantor to be effective to the maxinmm extent possible.

43 - Waiver of Subrogation. Without limiting the generality of the foregoing
in any way: ' : .

(a)  Guarantor waives all rights and defenses arising out of an election
of remedies by Bank, even though that clection of remedies, such as a nonjudicial foreclosure
with respect to security for a guaranteed obligation, has destroyed the Guarantor’s-rights of
subrogation and reimbursement against Borrower by the operation of Section 580d of the Code
of Civil Procedure or otherwise;

(o)  Guarantor understands that, if Bank conducts a non-judicial
. foreclosure sale under a deed of trust providing security for the Obligations, Guarantor would
have a defense to a deficiency judgment under this Guaranty because the non-judicial foreclosure
would eliminate Guarantor's right of subrogation. This defense arises, in part, because
California Code of Civil Procedure Section 580d provides that a non-judicial foreclosure sale
under a deed of trust eliminates the right of the secured party lo seck a deficiency judgment on ap
obligation secured by that deed of trust. In addition to the other waivers set forth in this
Guaranty, Guarantor specifically waives this defense and agrees that Guarantor will be iable for
any deficiency remaining after a non-judicial foreclosure sale under such deed of trust, even
though such non-judicial foreclosure destroys Guarantor’s right of subrogation. Guarantor will
not assert any defense avising from such foreclosure in any action or proceeding which Bank
may commence to enforce this Guaranty. :

(c) Guarantor waives all rights and defenses that Guarantor may have
becanse the Borrower’s debt to Bank is secured by any real property. This means, among other
things: .

(i)  Bank may collect from Guarantor without first foreclosing

on any real or personal property collateral pledged by Borrower; and

(1) " If Bank forecloses on any teal property collateral pledged
by Borrower:

(A)  The amount of the debt may be reduced only by the
price for which that real propety or other said collateral is sold at the foreclosure
sale, even il the real property or other said collateral is worth more than the sale

price; and

(B)  Bank may collect from Guarantor even if Bank, by
foreclosing on some or all of the real property collateral, has destroyed any right
the Guarantor may have to coliect from Borrowcr.

. This is an unconditional and irrevocable waiver ot any rights and defenses Guarantor may have v

because the Borrower’s debt is seg:urcd by any real property. These rights and defenses include,

600336624v2 -6- Guaranty (Gianulias)
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but are not limited to, any rights or defenses based upon Sections 5803, 580b, 580d or 726 of the
California Code of Civi] Procedure, ' .

: (d)  Guarantor understands that the exercise by Bank of certain rights
and remedies under the Guaranteed Agreements may affect or eliminate Guarantor’s right of
subrogation against Borrower or any guarantor and that Guarantor may therefore incur partially
or totally nonreimbursable liability hereunder, Nevertheless, Guarantor hereby authorizes and
empowers Bank, its successors, endorsees and/or assigns, 10 exercise in its or their sole
discretion, any rights and remedics, or any combination thercof, which may then be available, it
being the purpose and intent of Guarantor that the obligations hereunder shall be. absolute,
continuing, independent and unconditional under any and all circumstances. Notwithstanding

any other provision of this Guaranty to the contrary, Guarantor hereby waives any claim or other
_ rights which Guarantor may now have or hereafter acquire against Borrowet or any other

guarantor of aJl or any of the obligations of Guarantor hereunder that arise from the existence or
performance of Guarantor’s obligations under this Guaranty or the Guaranteed Agreements,
including, withont limitation, any right of subrogation, reimbursement, exoneration, contribution
and indemnification, and any rights or claims of any kind or nature against Borrower which arise
out of or are caused by this Guaranty, and any rights to enforce any remedy which Bank now has

or may hereafter have against Borrower, and any benefit of, and any right to participate in, any

claim, romedy or security or collateral now or hereafter held by Bank, whether or not such claim, -

remedy or right arises in equity or under contract, statuie or common law, by any payment made
hereunder or otherwise, including, without limitation, the right to take or receive from Borrower,
directly or indirectly, in cash or other property or by setoff or in any other manner, payment o1
security on account of such claim or other rights.

4.4  Additional Waivers. Guarantor shall not be released or discharged, either
in whole or in part, by Bank's delay or failure to (a) perfect or continue the perfection of any lien
or security interest in any collateral deseribed in the Guaranteed Agreements or otherwise, which
securcs the obligations of Borrower, Guarantor or any other guarantor, or (b) protect the property
covered by such lien or security inferest.

5. Independent-and Separate Obligations. The obligation of Guarantor hereunder is -

independent of the obligation of Borrower and, after the occurrence of an Event of Default under
any of the Guaranteed Agreements, a separate action or actions may be brought and prosecuted
against Guarantor whether or not Guarantor s the alter ego of Borrower, and whether or not
Borrower is joined therein or a separate action or actions are brought against Borrower.

6. Bankruptey; No Discharge. So long as any of the obligations guarantsed
hereunder shall be owing to Bank, Guarantor shall not, without Bark’s prior written consent,
commence or join with any other party in commencing any Insolvency Proceedings of or against
Borrower. Guarantor understands and acknowledges that by virtue of this Guaranty, Guarantor
has specifically assumed any and all risks of a bankruptcy or reorganization case or other
Insolvency Proceeding with respect to Borrower. As an example and not in any way of
limitation, a subsequent modification of the Obligations or any other obligations of Borrower
under the Guaranteed Agreements in any reorganization case concerning Borrower shall not
affect the obligation of Guarantor to pay and perform the Obligations in accordance with their
respective original terms, ' ~
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7. Repayment. If claim is ever made upon Bank for repayment of any amount or
amounts received by Bank in payment of the obligations under the Guaranteed Agreements or
hereunder (whether or not all or any part of such payment is subsequently invalidated, declared
fo be fraudulent or preferential, set aside or required to be repaid by Bank) and Bank repays all
ot any part of said amount, then, notwithstanding any revocation or termination of this Guaranty
or the cancellation of the Note or any other instrument evidencing the Loan, Guarantor shall be
and remain }able to Bank for the amount so repaid to the same extent as if such amount had
never originally been received by Bank, except for a repayment that is due to an.overpayment
unrelated to any bankyuptey or insolvency. '

8. Subordingtion. Any indebtedness of Botrower now or hereafter owing to
Guarantor (including without limitation all interest thereon accruing after the commencement of
any Insolvency Procceding) is hereby subordinated in lien and right of payment to the
obligations of Borrower to Bank under the Guaranteed Agreements (including without limitation
all interest thercon accruing after the commencement of any Insolvency Proceeding). If
requested by Barnk, such indebtedness shall be collected, enforced and received by Guarantor as
trustee for Bank and Guarantor shall promptly pay over to Bank all such proceeds recovered, for
application to the Obligations. However, no such payment shall reduce or affect in any manner
the absolute, unconditional and independent liability of Guarantor under this Guaranty, except to
the extent such payment is applied against the Obligations, subject to Scction 1.

9. Payments. Guarantor shall not be credited for payment of any of the Obligations
unless such payment is received by Bank . in immediately available funds and is made by
Guarantor after 2 demand made by Bank pursuant to this Guaranty. Guaranfor agrees that
whenever Guarantor shall make aby payment to Bank hereunder on account of the liability
herennder, Guarantor will deliver such payment to Bank at the address provided below in this
Guaranty and will notify Bank in writing that such payment is made under this Guaranty for such
purpose. Bank, without impairing this- Guaranty, may apply payments from Borrower to the
Obligations, or to such other obligations owed by Bommower to Bank, in such amounts and in
such order as Bank in its complete discretion determines. No payment made hereunder by
Guarantor to Bank shall cause Guarantor to be or become a creditor of Bank.

10.  Representations and Warranties. Guarantor makes the following representations
and warranties which shall be continuing (except for the representations and warranties described
in Section 10.3 below, which shall be given as of the date this Guaranty is executed and Section
10.4 below which are reinstated as described therein) representations and warranties until this
Guaranty terminates in accordance with its terms: :

10.1 Guaranty Authorized and Binding. The execution, delivery and
performance of this Guaranty are duly authorized and do not require the consent or approval of
any court, governmental body or other regulatory authority; and are not in contravention of, or in
conflict. with, any law or regulation or any term or provision of Guarantor’s articles of
incorporation or organization, bylaws, or operating agreement, as applicable. This Guaranty is a
valid and legally binding obligation of Guarantor enforceable in accordance with its terms. No
modification or waiver of any of the provisions of this Guaranty shall be binding upon Bank
except as expressly set forth in a writing duly signed and delivered by Bank. :
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10.2 No Conflict. The execution and delivery of this Guaranty are not, and the
performance of this Guaranty will not be, in contravention of, or in conflict with, any agreement,
indenture or undertaking to which Guarantor is a party or by which Guarantor or any of
Guarantor's property is or may be bound or affected and do not, and will not, cause any security
interest, lien or other encumbrance to be created or imposed upon any such property.

10.3 Lisipation, There is no litigation or other proceeding pending or, to the
best of Guarantor’s knowledge, threatened against, or affecting, Guarantor or Guarantor’s
property which, if determined adversely 1o Guarantor, would have a materially adverse effect on
the financial condition, property(ies), business(es) or operations of Guarantor, or which prevents
or interferes with or adversely affects Guarantor’s entering into this Guaranty or the validity of
this Guaranty or the carrying out of the terms hereof. Guarantor is not in default with respect to

. any order, writ, injunction, decree or demand of any court or other governmental or regulatory
authority. :

10.4 Financial Condition. Guarantor’'s income statement, balance sheet, and
statement of retained earnings with supporting schedules (“Financial Statements”), which have
been submitted in writing by Guarantar to Bank in connection with the Loan, are true and correct
and fairly present the financia! condition of Guarantor for the period covered thereby. Since the
date of said Financial Statements, there has been no material adverse change in Guarantot’s
financial condition. Guarantor has no knowledge of any liabilities, contingent or otherwise, as of
the date of said Financial Statements which are not reflected in said Financial Statements. Other
than in the ordinary course of Guarantor’s business, Guarantor has not entered into any
commitments or contracts which are not reflected in said Financial Statements or which may
have a material adverse effect upon.Guarantor’s financial condilion, operations or business as
now conducted. Guarantor further covenants and agrees to immediately notify Bank of any
material adverse change in Guarantor’s financial condition. The representations set forth in the
first two sentences of this scction shall be deemed to refer to Guarantor’s most recent financial
statements that are delivered to Bank, upon such delivery to Bank, until the next set of financial
statements are delivered to Bank.

10.5 Solvency. Guarantor is not Insolvent as of the date hereof and the
execution and delivery of this Guaranty will not () render Guarantor insolvent under generally
accepted accounting principles nor render Guarantor Jnsolvent, or (b) leave Guarantor with
remaining assets which constitute unreasonably small capital given the natureé of Guarantor’s
business, or-(¢) result in the incurrence of Debts beyond Guarantor’s ability to pay them when
and as they mature. For the purposes of this Subsection, “Insolvent” means that the present fair
salable value of assets is less than the amount that will be required to pay the probable liability
on existing Debts as they become absolute and matured, and “Debts” includes any legal liability
for indebtedness, whether matured or wnmatured, liquidated or unliquidated, absolute, fixed or
contingent,

10.6 Financial or Other Benefit or Advantage. Guarantor hereby acknowledges
and warrants that Guarantor has derived. or expects to derive a financial or other benefit or
advantage from the Loan and from each and every rencwal, extension, release of collateral or
other relinguishment of legal rights made or granted or to be made or granted by Bank to
Borrower in connection with the Loan. Guarantor acknowledges that Borrawer is not merely the
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agent, instrumentality or alter ego of Guarantor, and that Borrower is an mdependcnt and
separate busingss entity, fully and adequately capitalized for its own busmess purposes.

10.7  Advice of Counsel. Guarantor has consulted with its attomeys regarding
the terms, conditions and waivers set forth in this Guaranty. Guarantor’s attorneys have advised
Guarantor of the true legal consequences of each waiver set forth in this Guaranty, including the
rights Guarantor would have in the absence of such waivers,

10.8  Commercial Purposes. The Loan guaranteed hereby is ndt made to an
individual primarily for personal, family or househeld purposes and is not secured by a deed of
trust or mortgage on a dwelling for four or fewer families occupied entirely or in part by

Borrower.

10.9 Power and Authority. James C. Gianulias, as trustee of the James Chris
Gianulias 1998 Trust U/D/T dated December 22, 1998, as amended and restated October 14,
2003, has the legal power and aunthority to execute this Guaranty and perform hereunder and the
trust has all the rights and franchises to own its property and to camy on its business as now
owned and carried on, Each individual Guara.ntor has the power and authority to make and carry
out this Guaranty.

11. th)gatxo Within fifteen (15) days after Guarantor has notice of such matters,
Guarantor shall deliver to Bank a detailed disclosure of any litigation or other proceeding
pending or, to the best of Guarantor’s knowledge, threatened against, or affecting, Guarantor or
Guarantor’s properties which, if determined adversely to Guarantor, would have a materially
adverse effect on the financial condition, properties, businesses or operations of Guarantor, or
which prevents or interferes with or adverqely affects Guarantor’s entering into this Guaranty or
the validity of this Guaranty or the carrying out of the terms hereof. Such disclosure shall be
updated and delivered to Bank in connection with material occurrences during the course of such
litigation or other proceeding.

12.  Financial Statements. Guarantor shall provide to Bank al] financial statements as
and when required by the Loan Agreement. In addition to the forepoing, Guarantor shall permit
" Bank at any reasonable fime to inspect, audn, and examine the books and records of Guarantor
and make copies thereof.

13,  WAIVER QF JURY TRIAL. TO THE MAXIMUM EXTENT PERMITTED BY
LAW, GUARANTOR AND BANK EACH WAIVE THEIR RESPECTIVE RIGHTS TO A
TRIAL BY JURY OF ANY CLAIM OR CAUSE OF ACTION BASED UPON OR ARISING
OUT OF OR RELATED TO THIS GUARANTY, THE GUARANTEED AGREEMENTS, OR
THE TRANSACTIONS CONTEMPLATED HEREBY OR THEREBY, IN ANY ACTION, -
PROCEEDING OR OTHER LITIGATION OF ANY TYPE BROUGHT BY ANY OF THE
PARTIES AGAINST ANY OTHER PARTY OR PARTIES, WHETHER WITH RESPECT TO
CONTRACT CLAIMS, TORT CLAIMS, OR OTHERWISE. GUARANTOR AND BANK
EACH AGREE THAT ANY SUCH CLAIM OR CAUSE OF ACTION, IF TRIED, SHALL BE
TRIED BY A COURT TRIAL WITHOUT A JURY. WITHOUT LIMITING THE
FOREGOING, THE PARTIES FURTHER AGREE THAT THEIR RESPECTIVE RIGHT TO
A TRIAL BY JURY IS WAIVED BY OPERATION OF THIS SECTION AS TO ANY
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ACTION, COUNTERCLAIM OR OTHER PROCEEDING WHICH SEEKS, IN WHOLE OR
IN PART, TO CHALLENGE THE VALIDITY OR ENFORCEABILITY OF THIS
GUARANTY, THE GUARANTEED AGREEMENTS, OR ANY PROVISION HEREOF OR
THEREOQF. THIS WAIVER SHALL APPLY TO ANY SUBSEQUENT AMENDMENTS,
RENEWALS, SUPPLEMENTS OR MODIFICATIONS TO THIS GUARANTY, THE
GUARANTEED AGREEMENTS. GUARANTOR OR BANK MAY FILE AN ORIGINAL
COUNTERPART OR A COPY OF THIS SECTION WITH ANY COURT AS WRITTEN
- EVIDENCE OF THE CONSENT OF THE GUARANTOR AND BANK HERETO TO THE
WAIVER OF THEIR RIGHT TO TRIAL BY JURY.

14.  Notices. All notices, demands and other communications between Bank and
Guarantor pursuant to this Guaranty shall be in writing, shall be addressed to the appropriate
address set forth in this Section, or at such other place as Bank or Guarantor, as the case may be,
may from time to time designate in writing by ten (10) days prior written notice thereof, and
shall be: (1) hand-delivered, effective upon receipt; or (b) sent by facsimile, effective upon
receipt; or (c) sent by United States Express Mail or by private overnight courier, effective upon
‘receipt; or {d) sent by certified mail, return receipt requested, shall be deposited in the United
States mail, with postage thereon fully prepaid and shall be deemed effective on the day of actual
_ delivery as shown by the addressee’s return receipt or the expiration of three (3) business days
after the date of mailing, whichever is the earlier in time. It is understood and agreed that each
of the parties will use reasonable efforts to send copies of any notices marked “With a copy to”;
provided, however, that failure to deliver such copy or copies shall have no consequences
whatsoever to the effectiveness of any notice made to the other party. The addresses of the
parties are as follows:

To Guarantor:

James C. Gianulias, individuelly and as Trustee
1105 Quail Street A
Newport Beach, CA 92660
Facsimile: (949) 250-8574

With a Copy to:

Croudace & Dietrich

5 Park Plaza, Suite 1150
Irvine, CA 92614-8591

Attn: Debra M. Dietrich, Esq.
Facsimile: (949) 794-9909
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With a Copy to:

JB Redmond, LLC

c/o Cameo Homes

1105 Quail Street,
‘Newport Beach, CA 92660
Attn: James C, Gianulias
.Facsimile: (949) 250-8574

To Bank:

Bank of the West

Rea] Estate Industries Division

3000 Ok Road, Suite 400 (NC-OAK-04-A)
Walnut Creek, California 94597 '
Attn: Real Estate Loan Administration
Facsimile:  (925) 937-1041

With a copy to:

Bank of the West ‘
4041 MacArthur Blvd., Suite 100
Newport Beach, CA 92660
. Attn: JonEly
Facsimile:  (949) 852-1510

Pillsbury Winthrop Shaw Pittman LLP
501 West Broadway, Suite 1100

San Diego, CA 92101

Atin:  Angela M. Yates, Esq.

Fax: (619)236-1995

15, Miscellaneous:

' 15.1  Amendments. Neither this Guaranty nor any term hereof may be changed,
‘waived, discharged or terminated orally, but only by an instrument in writing signed by the party
against which enforcement of the change, waiver, discharge or termination is sought.

15.2 Assienment, Bank may, at any time and from time to time, assign,
conditionally or otherwise, all of the rights of Bank under the Obligations, the Guaranteed
Agreements and/or this Guaranty, whereupon such assignee shall succeed to all rights of Bank
hereunder 1o the extent of such assignment. Bank, or each successor holder of the interests so
assigned by Bank may give written notice to Guarantor of any such assignment, but any failure
to give, or delay in giving, such notice shall not affect the validity or enforceability of any such
assignment. Guaranior shall not have the right to assign any of Guarantor’s rights or obligations
under this Guaranty. :
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15.3 Counterparts. This Guaranty may be executed in one or more
counterparts, each of which taken together shall constitute one and the same instrument. '

15.4 Demands. Each demand by Bank for performance or payment hereunder
shall be in writing and shall be made in the manner set forth hercin for notices. A dated
statement signed by an officer of Bank setting forth the amount of indebtedness at the time
owing to Bank by Borrower under the Guaranteed Agreements shall be prima facie evidence
{hereof as between Guarantor and Bank in any legal proceedings against Guarantor in connection
with this Guaranty. : -

~ 15.5 Does Not Supersede Other Obligations. The obligations of Guarantor
hereunder are in addition to any obligations of Guarantor under any other guaranties of the
Obligations and/or any obligations of Borrower or any other persons or entities heretofore given -
or hereafter to be given to Bank by Guerantor, and this Guaranty shall not affect or invalidate
any such other guaranties. The liability of Guarantor to Bank shall at all times be deemed to be
the aggregate lability of Guarantor under the terms of this Guaranty and of any other guaranties
heretofore or hereafter given by Guarantor to Bank. .

15.6 Entire Agreement. This Guaranty supersedes any prior negotiations,
discussions or communications between Guarantor and Bank and constitutes the entire
agreement between Bank and Guarantor with respect to the Obligations. No course of dealing or
parol evidence shall be used to modify or supplement the express terms of this Guaranty.

15.7 Governing Law. This Guaranty shall be governed by and consirved
according to the laws of California, and, except as provided in any alternative dispute resolution
agreement executed between Guarantor and Bank, Guarantor submits to the nonexclusive
jurisdiction of the state or federal courts in said state.

15.8  Guarantor to Xeep Informed. Guarantor watrants that it has established
with Borrower adequate means of obtaining, on an ongoing basis, such information as Guarantor
may require concerning all matters bearing on the risk of nonpayment or nonperformance of the
Obligations.  Guarantor assumes sole and continuing responsibility for obtaining such
information from sources other than from Bank. Bank has no duty to provide any information to
Guarantor until Bank receives Guarantor’s written request for specific information in Bank’s
possession and Borrower has authorized Bank to disclose such information to Guarantor.

15.9 Joint and Several Liability. If more than one Guarantor signs this
Guaranty, the obligations of each under this Guaranty are joint and several, and independent of
the Obligations and of the liabilities and commitments of any other person or entity. A separate
action or actions may be brought and prosecuted against any one or more guarantors, whether
action is brought against Borrower or other guarantors of the Obligations, and whether Borrower
or others are joined in any such action.

15.10 No Waiver; Remedies. No failure on the part of Bank to exercise, and no
delay in exercising, any right or remedy hereunder shall operate as & waiver thereof. Bank shall
not be estopped from exercising any such right or remedy af any future time because of any such
failure or delay; nor shall any single or partial exercise of any right or remedy hereunder
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preclude any other or further exercise thercof or the exercise of any other right or remedy. The
remedies herein provided are cumulative and not exclusive of any remedies provided by law.

15,11 Section Headings. Section headings in -this Guaranty are included for
convenience of reference only and shall not modify, define, limit or expand the express
provisions of this Guaranty.

115.12 Severability: Inconsistencies. If any provision of this Guaranty is found to
conflict with applicable law or to be illegal, mvalid or unenforceable, such provision shall be
enforced to the maximum extent permitted, but if fully unenforceable, such provision shall be
severable, and this Guaranty shall be construed as if such provision had never been a part of this
Guaranty, and the remaining provisions shall continue in full force and effect. In the event that
the provisions of this Guaranty are claimed or held to be inconsistent with any other instrument
evidencing or securing the Loan, the Environmental Indemnity or the obligations of Guaranter,

the terms of this Guaranty shall remain fully valid and effective and shall control as o the -

Obligations of Guarantor. :

15.13 Successors and Assigns. This CGuaranty binds Guarantor and ils
successors and inures to the bepefit of Bank and its successors and assigns.

15.14 Term. The obligations of Guarantor under this Guaranty and any

instrument which grants collateral to secure such obligations and the rights of Bank under this
Guaranty shall continue in full force and effect until the last date that all of the following have
occurred: (a) the Obligations have been fully paid and performed; (b) Bank’s commitment to
make advances under the Guaranteed Agreements has been terminated or has-expired; and (c) the
period of time has expired during which any payment received by Bank under the Loan
Documents may be deemed to be a preferential or fraudulent transfer under the United States
Bankruptey Code or other similar applicable laws.

15.15 Tenm Usage. The term “Borrower” shall mean both the named Borrower
and any other person or entity at any time assuming or otherwise becoming primarily liable for
all or any part of the obligations set forth in the Guaranteed Agreements. When the context in
which the words are used in this Guaranty indicates that such is the intent, words in the smgular
number shall include the plural and vice-versa. The use of the word “including” in this Guaranty
shall not be deemed to limit the generality of the term or clause to which it has reference,
whether or not limiting language (such as “but not limited to” or “without limitation” or words of
similat import) is used with reference thereto,

15.16 Time is of the Essence. Time i5 of the essence hereof,

15.17 Maried Guarantors. By execuling this Guaranty, a Guarantor who is
married agrees that recourse may be held against his or her separate and community property for
all his or her obligations under this Guaranty. , :

15.18 Limitation on Liability. Notwithstanding anything to the contrary
elsewhere contained hercin or in any Loan Document to which Guarantor is a party, the
agpregate liability of Guarantor under this Guaranty for payment and performance of the
obligations guaranteed by this Guaranty shall not exceed an amount which, in the aggregate, is
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One Thousand Dollars ($1,000) less than that amount which if so paid or performed Would
constitute or result in a fraudulent conveyance, or terms of similar import, under applicable state
or federal law, including, without limitation, Section 548 of the United States Bankrupicy Code.

[Remainder of Page Intentionally Lef Blank.]

600336624v2 -15- Guaranty (Gianulias)



.

s ™

JUL~11-2u7  11:28 PiESH  MHNHLGEMIEN | J42 0oL OO0V .ol

UNDER OREGON LAW, MOST AGREEMENTS, PROMISES, AND
COMMITMENTS MADE AFTER OCTOBER 3, 1989, CONCERNING LOANS AND OTHER
CREDIT EXTENSIONS THAT ARE NOT FOR PERSONAL, FAMILY, OR HOUSEHOLD
PURPOSES OR SECURED SOLELY BY BORROWER'S RESIDENCE MUST BE IN
WRITING, EXPRESS CONSIDERATION, AND BE SIGNED BY THE BANK TO BE
ENFORCEABLE.,

IN WITNESS WHEREOF, this Guaranty has been execuled as of the date first written above.
Guarantor acknowledges having received a copy of this Guaranty and having made each waiver
contained in this Guaranty with full knowledge of its consequences. -

GUARANTOR: | | ‘:é({ Q | L‘ |

Vignes & Gianolias, an individua]

—,

Jatnss Chris Gianulias 1998 Trust U/D/T
dated December 22, 1998, as amended and
restated October 14, 2003 .

€
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AMENDED AND RESTATED PROMISSORY NOTE
SECURED BY DEED OF TRUST '
(Base Rate)

Walnut Creek, California
$6,435,000 Dated as of August 7, 2007

This Amended and Restated Promissory Note Secured by Deed of Trust (“Note”)
amends and restates in its entirety that certain Promissory Note Secured by Deed of Trust dated
as of July9, 2007, from JB REDMOND, LLC, a California limited liability company
(“Debtor”), to BANK OF THE WEST, a California banking corporation (“Bank”™) in the
principal amount of Five Million Eight Hundred Fifty Thousand Dollars ($5,850,000) (“Existing
Note”). All principal outstanding under the Existing Note shall be deemed outstanding under
this Note and all accrued but unpaid interest under the Existing Note shall be deemed accrued
under this Note upon the effectiveness of the Additional Advance Agreement (defined below).
This Note is the “Restated Note” described in the Additional Advance Agreement (defined
below).

FOR VALUE RECEIVED, Debtor promises to pay to the order of Bank, as indicated
below, the principal sum of Six Million Four Hundred Thirty-Five Thousand Dollars
($6,435,000), or so much thereof as is disbursed, together with interest on the balance of such
principal from time to time outstanding, at the per annum rate or rates and at the times set forth
below. The entire unpaid principal balance of this Note and all interest, charges and fees thereon
shall be due and payable in full on or before August 5, 2008, without claim, notice or demand
(the “Maturity Date”).

1. INTEREST RATE OPTIONS.

(a) DEFINITIONS: As used herein, the following terms shall have the meanings
respectively set forth below: “Base Interest Rate” means a rate of interest based on the LIBOR
Rate. “Base Interest Rate Portion” means amounts outstanding under this Note that bear
interest at a Base Interest Rate. “Base Rate Maturity Date” means the last day of the Interest
Period for a Base Interest Rate Portion. “Business Day” means a day on which Bank is open for
business for the funding of corporate loans, and, with respect to the rate of interest based on the
LIBOR Rate, on which dealings in U.S. dollar deposits outside of the United States may be
carried on by Bank. “Interest Period” means with respect to funds bearing interest at a rate
based on the LIBOR Rate, any calendar period of one, two, three, four, five, six, seven, eight,
nine, ten, eleven, or twelve months. In determining an Interest Period, a month means a period
that starts on one Business Day in a month and ends on and includes the day preceding the
numerically -corresponding day in the next month. For any month in which there is no such
numerically corresponding day, then as to that month, such day shall be deemed to be the last
calendar day of such month. Any Interest Period which would otherwise end on a non-Business
Day shall end on the next succeeding Business Day unless that is the first day of a month, in
- which event such Interest Period shall end on the next preceding Business Day. No Interest
Period shall extend beyond the Maturity Date. “LIBOR Rate” means the per annum rate of
interest that is the U.S. Dollar LIBOR as published by British Bankers Associations (BBA) at or
about 11:00 am. (London time) on the second Business Day prior to the first day of an Interest
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Period, in an amount approximately equal to the Base Interest Rate Portion and for a period
comparable to the Interest Period selected, for delivery on the first day of the relevant Interest
Period (adjusted for any and all assessments, surcharges and reserve requirements), rounded
upward, if necessary to the nearest 1/1000 of 1%, and such rate shall apply for a period of time
equal to such relevant Interest Period. “Origination Date” means the first day of the Interest
Period. “Prime Rate” means the rate announced by Bank from time to time at its corporate
headquarters as its Prime Rate. The Prime Rate is an index rate determined by Bank from time
to time as a means of pricing certain extensions of credit and is neither directly tied to any
external rate of interest or index nor necessarily the lowest rate of interest charged by Bank at
any given time. “Variable Rate” means a rate of interest based on the Prime Rate as provided
herein. “Loan Agreement” means that certain Term Loan Agreement as of July 9, 2007
between Debtor and Bank, as modified by that certain Additional Advance Agreement
(“Additional Advance Agreement”) of even date herewith between Debtor and Bank.

(b DESIGNATION OF BASE INTEREST RATE:

At Debtor’s option, subject to the terms of this Section 1, Base Interest Rate Portions in
minimum amounts of $500,000 shall bear interest at a per annum rate, equal to 2.75% in excess
of Bank’s LIBOR Rate for the Interest Period selected by Debtor, acceptable to Bank.

To exercise this option, Debtor may, from time to time with respect to outstanding
principal which is not a Base Interest Rate Portion, and on the expiration of any Interest Period
for a Base Interest Rate Portion, select an Interest Period for a Base Interest Rate Portion by
telephoning an authorized lending officer of Bank located at the banking office identified below
prior to 10:00 a.m., Pacific time, on any Business Day and advising that officer of the Interest
Period, the Base Interest Rate Portion and the Origination Date selected (which Origination Date,
for a Base Interest Rate Portion, shall follow the date of such selection by no more than two (2)
Business Days). If, on the date of the selection, the LIBOR Rate selected is unavailable for any
reason, the selection shall be void. No Base Interest Rate may be changed, altered or otherwise
modified until the expiration of the Interest Period selected by Debtor. In no event shall any
Interest Period extend beyond the maturity date of this Note. Bank reserves the right to fund the
principal from any source of funds notwithstanding any Base Interest Rate selected by Debtor.

(c) LIMITATIONS ON BASE INTEREST RATE PORTIONS: Anything herein to
the contrary notwithstanding, at no time may there be more than three (3) Base Interest Rate
Portions; whenever three (3) Base Interest Rate Portions are outstanding, Debtor’s option to elect
to apply a Base Interest Rate to any additional portion of the Loan shall be deferred until an
Interest Period for at least one of the then-effective Base Interest Rate Portions has lapsed and
reverted to the Variable Rate.

(dy RECORDS AND CONFIRMATIONS: The exercise of interest rate options by
Debtor shall be as recorded in Bank’s records, which records shall be prima facie evidence of the
amount borrowed under either interest option and the interest rate; provided, however, that
failure of Bank to make any such notation in its records shall not discharge Debtor from its
obligations to repay in full with interest all amounts borrowed. Bank will mail a written
confirmation of the terms of the selection to Debtor promptly after the selection is made. Failure
to send such confirmation shall not affect Bank’s rights to collect interest at the rate selected.
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(e) VARIABLE INTEREST RATE: All principal outstanding hereunder which is
not bearing interest at a Base Interest Rate shall bear interest at a rate per annum of 0% in excess
of the Prime Rate (the “Variable Rate”), which rate shall vary as and when the Prime Rate
changes.

® GENERAL: If any interest rate defined in this Note ceases to be available from
Bank for any reason, then said interest rate shall be replaced by the rate then offered by Bank,
which, in the sole discretion of Bank, most closely approximates the unavailable rate.

2. PERIODIC PAYMENTS. Debtor shall pay interest on the first day of each month
following the date of this Note. All computations of interest under this Note shall be made on
the basis of a year of 360 days, for actual days elapsed.

This is a non-revolving credit facility.

Debtor éhall pay all amounts due under this Note in lawful money of the United States at Bank’s
office at 3000 Oak Road, Suite 400 (NC-OAK-04-A), Walnut Creek, California 94597, or such
other office as may be designated by Bank, from time to time.

3. LATE PAYMENTS. If any periodic payment required by the terms of this Note shall
remain unpaid fifteen (15) days after same is due, at the option of Bank, Debtor shall pay a fee to
Bank equal to the greater of (a) six percent (6%) of the payment due, or (b) $100.00.
Notwithstanding the foregoing, a late charge shall not be charged if the outstanding principal
amount of the Loan is not paid on or before the Maturity Date. Bank’s agreement not to charge
the late charge in this circumstance does not excuse Debtor from any of its obligations under the
Loan Documents and does not limit any of Bank’s rights and remedies under the Loan
Documents.

4. INTEREST RATE FOLLOWING DEFAULT. During the occurrence of an Event of
Default, at the option of Bank, and, to the extent permitted by law, interest shall be payable on
the outstanding principal under this Note at a per annum rate equal to five percent (5%) in excess
of the applicable interest rate specified above, calculated from the date of defauit until all
amounts payable under this Note are paid in full.

5. PREPAYMENT.

(a) Amounts outstanding under this Note bearing interest at a rate based on the Prime
Rate may be prepaid in whole or in part at any time, without penalty or premium. Debtor may
prepay amounts outstanding under this Note bearing interest at a Base Interest Rate in whole or
in part provided Debtor has given Bank not less than five (5) Business Days prior written notice
of Debtor’s intention to make such prepayment and pays to Bank the Prepayment Fee (defined
below) due as a result. The Prepayment Fee shall also be paid, if Bank, for any other reason,
including acceleration or foreclosure, receives all or any portion of a Base Interest Rate Portion
prior to its scheduled payment date. “Prepayment Fee” is an amount equal to the present value
of the difference between (i) the amount of interest that would have been paid on the principal
amount being repaid at the Base Interest Rate and (ii) the amount of interest that Bank would
earn if the amount of such prepayment of principal was used to purchase a LIBOR contract
having a maturity date most closely matching with the last day of the relevant Interest Period and
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such contract was held by Bank until the last day of the relevant Interest Period. The rate used in
the present value calculation shall be the rate of interest offered on the LIBOR contract having a
maturity date most closely matching with the last day of the relevant Interest Period. The time
period used in the present value calculation shall be a fraction, the numerator of which is the
number of days in the period between the date of prepayment and the last date of the relevant
Interest Period, and the denominator of which shall be 360 days.

(b) Intentjonally Omitted.

(©) In no event shall Bank be obligated to make any payment or refund to Debtor, nor
shall Debtor be entitled to any setoff or other claim against Bank, should the return which Bank
could obtain under this prepayment formula exceed the interest that Bank would have received if
no prepayment had occurred. All prepayments shall include payment of accrued interest on the
principal amount so prepaid and shall be applied to payment of interest before application to
principal. Bank’s determination of the Prepayment Fee amount, if any, shall be prima facie as to
such determination. In the event of partial prepayment, such prepayments shall be applied to
principal payments in the inverse order of their maturity.

(d) Bank shall provide Debtor a statement of the amount payable on account of
prepayment. Debtor acknowledges that (i) Bank establishes a Base Interest Rate upon the
understanding that it is applied to the Base Interest Rate Portion for the entire Interest Period,
and (ii) any prepayment may result in Bank incurring additional costs, expenses or liabilities; and
Debtor agrees to pay the liquidated damages as a reasonable estimate of the costs, expenses and
liabilities of Bank associated with such prepayment.

(e) Debtor acknowledges that any voluntary prepayment constitutes an alternative
method for Debtor to perform its obligations under this Note, for which the amount due under
this prepayment formula (whether or not denominated as liquidated damages) is a fair, just and
equitable alternate form of compensation to Bank. Debtor further specifically acknowledges and
agrees that if Debtor shall prepay all or any part of the indebtedness evidenced by this Note (a)
prior to the due date hereof as set forth in this Note for any reason whatsoever, whether such
prepayment is voluntary or involuntary, and whether or not such prepayment arises by virtue of
the exercise by Debtor of the prepayment privilege expressly reserved in this Note, or (b) after an
Event of Default as defined herein, including, but not limited to, an Event of Default under the
Deed of Trust or by reason of acceleration as a result of the Deed of Trust, then such prepayment
shall include the amount required to be paid hereunder with respect to amounts under this Note
bearing interest at the Base Interest Rate. Debtor expressly (i) waives any rights Debtor may
have under California Civil Code Section 2954.10 to prepay this Note, in whole or in part,
without penalty or fee, upon acceleration of the Maturity Date, and (ii) agrees that if for any
reason a prepayment is made, the amount calculated hereunder as it relates to any prepayment
restriction contained in this Note shall be due and payable in addition to all other sums due and
payable. Debtor expressly acknowledges, by affixing its initials in the space provided herein,
that Bank’s agreement to make the loan evidenced by this Note at the interest rate and for the
term herein set forth constitutes adequate consideration, given individual weight by Debtor, for
the foregoing waiver and Debtor’s agreement to pay the liquidated damages amount referred to
herein. Debtor acknowledges that it would be extremely difficult, costly and impractical to
calculate and ascertain the actual damages suffered by Bank and that the amount provided herein
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is a reasonable estimate of the amount of such detriment and shall constitute a liquidated amount
of the damages incurred solely by reason of such a prepayment prior to the regularly scheduled
payment date (without limiting any other damages to which Bank may be entitled by reason of
any event of default). Notwithstanding anything set forth above, if; at the time that a prepayment
of the Loan is to be made pursuant to a casuaity or condemnation, the outstanding principal
amount of the Loan that is then subject to the Prime Rate is less than the amount to be prepaid,
then, if no Event of Default is then existing under any of the Loan Documents, Bank shall apply
the prepaid principal to the outstanding principal amount that is then subject to the Prime Rate
and shall hold the amount of prepaid principal in excess of the outstanding principal amount that
is then subject to the Prime Rate and apply it to the outstanding principal amount of the Loan on
the next Base Rate Maturity Date, unless Bank has received written notice from Debtor,
requesting that Bank apply such prepayment on an earlier date. Debtor acknowledges and agrees
that interest shall continue to accrue on the portion of principal that is not repaid because Bank is
holding such prepayment until the next Base Rate Maturity Date.

Debtor Initials:

6. DEFAULT ANIY ACCELERATION OF TIME FOR PAYMENT. Each of the following
shall be an “Event of Default.” (a) the failure of Debtor to make any payment required under this
Note when due, if such failure continues beyond ten (10) days after written notice of delinquency
is given by Bank to Debtor; (b) any breach or default by Debtor under the terms of this Note
other than as provided in clause (a), above, if such breach or default continues beyond thirty (30)
days after written notice from Bank; or (c) any breach, misrepresentation or other default by
Debtor, any guarantor, co-maker, endorser, or any person or entity other than Debtor providing
security for this Note (hereinafter individually and collectively referred to as the “Obligor™)
under any deed of trust, mortgage, security agreement, guaranty or other agreement between
Bank and any Obligor; if such failure continues beyond the period of grace, if any, specified
therein. Upon the occurrence of any such default, Bank, in its discretion, may cease to advance
funds hereunder and, at its option, may declare all obligations under this Note immediately due
and payable.

7. SECURED BY DEED OF TRUST. Debtor’s obligations under this Note are secured by
that certain Deed of Trust, Assignment of Leases and Rents, Security Agreement and Fixture
Filing dated as of July 9, 2007, by Debtor as trustor, for the benefit of Bank, as beneficiary,
recorded in the Official Records of Deschutes County, Oregon, on July 11, 2007 as Instrument
No. 2007-38414 (as modified by that certain Memorandum of Additional Advance and
Amendment to Deed of Trust between Debtor and Bank, of even date herewith) (collectively, the
“Deed of Trust™).

8. WAIVER OF JURY TRIAL. TO THE MAXIMUM EXTENT PERMITTED BY LAW,
DEBTOR AND BANK EACH WAIVE THEIR RESPECTIVE RIGHTS TO A TRIAL BY
JURY OF ANY CLAIM OR CAUSE OF ACTION BASED UPON OR ARISING OUT OF OR
RELATED TO THIS NOTE, THE OTHER LOAN DOCUMENTS (AS DEFINED IN THE
LOAN AGREEMENT), OR THE TRANSACTIONS CONTEMPLATED HEREBY OR
. THEREBY, IN ANY ACTION, PROCEEDING OR OTHER LITIGATION OF ANY TYPE
BROUGHT BY ANY OF THE PARTIES AGAINST ANY OTHER PARTY OR PARTIES,
WHETHER WITH RESPECT TO CONTRACT CLAIMS, TORT CLAIMS, OR OTHERWISE.
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DEBTOR AND BANK EACH AGREE THAT ANY SUCH CLAIM OR CAUSE OF ACTION
SHALL BE TRIED BY A COURT TRIAL WITHOUT A JURY. WITHOUT LIMITING THE
FOREGOING, THE PARTIES FURTHER AGREE THAT THEIR RESPECTIVE RIGHT TO
A TRIAL BY JURY IS WAIVED BY OPERATION OF THIS SECTION AS TO ANY
ACTION, COUNTER-CLAIM OR OTHER PROCEEDING WHICH SEEKS, IN WHOLE OR
IN PART, TO CHALLENGE THE VALIDITY OR ENFORCEABILITY OF THIS NOTE OR
THE OTHER LOAN DOCUMENTS OR ANY PROVISION HEREOF OR THEREOF. THIS
WAIVER SHALL APPLY TO ANY SUBSEQUENT AMENDMENTS, RENEWALS,
SUPPLEMENTS OR MODIFICATIONS TO THIS NOTE AND THE OTHER LOAN
DOCUMENTS.

9. ADDITIONAL AGREEMENTS OF DEBTOR. If any amounts owing under this Note
are not paid when due, Debtor promises to pay all costs and expenses, including reasonable
attorneys’ fees, incurred by Bank in the collection or enforcement of this Note. Debtor and any
endorser of this Note, for the maximum period of time and the full extent permitted by law, (a)
waive diligence, presentment, demand, notice of nonpayment, protest, notice of protest, and
notice of every kind, except for notice requirements that are expressly required herein or in the
other Loan Documents; (b) waive the right to assert the defense of any statute of limitations to
any debt or obligation hereunder; and (c) consent to renewals and extensions of time for the
payment of any amounts due under this Note. All payments due hereunder shall be paid without
offset or deduction of any kind, and Debtor hereby waives the right to set off against the
indebtedness to Bank any sum of money, claim, liability or obligation Bank may owe or Debtor
may assert against Bank. If this Note is signed by more than one party, the term “Debtor”
includes each of the undersigned and any successors in interest thereof; all of whose liability
shall be joint and several. Any married person who signs this Note agrees that recourse may be
had against the separate property of that person for any obligations hereunder. The receipt of
any check or other item of payment by Bank, at its option, shall not be considered a payment on
account until such check or other item of payment is honored when presented for payment at the
drawee bank. Bank may delay the credit of such payment based upon Bank’s schedule of funds
availability, and interest under this Note shall accrue until the funds are deemed collected. In
any action brought under or arising out of this Note, Debtor and any Obligor, including their
successors and assigns, hereby consent to the jurisdiction of any competent court within the State
of California (subject to the terms of any applicable alternative dispute resolution agreement
executed between Debtor and Bank), and consent to service of process by any means authorized
by said state’s law. The term “Bank” includes, without limitation, any holder of this Note. This
Note shall be construed in accordance with and governed by the laws of the State of California.
This Note hereby incorporates any alternative dispute resolution agreement executed between
Debtor and Bank which makes express reference to this Note and the other Loan Documents as
‘defined in the Deed of Trust securing this Note. The Deed of Trust securing this Note permits
the Bank to declare all obligations hereunder immediately due and payable upon breach of the
following provision: “Trustor shall not, directly or indirectly, sell, convey, assign, further
encumber, grant.a security interest in, mortgage, hypothecate, transfer, alienate or otherwise
dispose of the real property encumbered by this Deed of Trust or any part thereof or any interest
therein, including without limitation, air rights or development rights, whether voluntarily,
involuntarily, by operation of law or otherwise, or (except as may otherwise be permitted under
the Loan Agreement or this Deed of Trust), lease all or any portion thereof or an undivided
interest therein, or enter into an agreement to do so, without the prior written consent of
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Beneficiary; provided, however, that if the real property encumbered by said Deed of Trust
consists of residential real property containing five or more units, Trustor without Beneficiary’s
consent may enter into leases of single residential units for a term of one year or less upon
market rates and terms without prior consent of Beneficiary.”

10.  INCREASED COSTS. If, because of the introduction of or any change in, or because of
any judicial, adminisirative, or other governmental interpretation of, any law or regulation, there
shall be any increase in the cost to Bank of making, funding, maintaining, or allocating capital to
any amount outstanding under this Note bearing interest at the Applicable LIBOR Rate,
including a change in LIBOR Reserve Requirements, then Debtor shall, from time to time upon
demand by Bank, pay to Bank additional amounts sufficient to compensate Bank for such
increased cost. “LIBOR Reserve Requirements” means, for any loan bearing interest at a rate
based con the One-Month LIBOR Rate or another Applicable LIBOR Rate Loan, the maximum
reserves (whether basic, supplemental, marginal, emergency, or otherwise) prescribed by the
Board of Governors of the Federal Reserve System (or any successor) with respect to liabilities
or assets consisting of or including “Eurocurrency liabilities” (as defined in Regulation D of
the Board of Governors of the Federal Reserve System) having a term equal to the term of the
applicable Interest Periods for such Base Interest Rate Portions.

[Remainder of Page Intentionally Left Blank]
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UNDER OREGON LAW, MOST AGREEMENTS, PROMISES, AND
COMMITMENTS MADE BY BANK AFTER OCTOBER 3, 1989 CONCERNING LOANS
AND OTHER CREDIT EXTENSIONS WHICH ARE NOT FOR PERSONAL, FAMILY OR
HOUSEHOLD PURPOSES OR SECURED SOLELY BY THE DEBTOR’S RESIDENCE,
MUST BE IN WRITING, EXPRESS CONSIDERATION AND BE SIGNED BY BANK TO
BE ENFORCEABLE.

DEBTOR:

JB REDMOND, LLC,
a California limitedHliability company

/)

o’

C. Gianulias
Title: Manager
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FIRST AMENDMENT TO GUARANTY

THIS FIRST AMENDMENT TO GUARANTY (“Amendment”) is made as of
August 7, 2007 by JAMES C. GIANULIAS, individually and as Trustee of the James Chris
Gianulias 1998 Trust U/D/T dated December 22, 1998, as amended (“Guarantor”), and BANK
OF THE WEST, a California banking corporation (“Lender”).

A. Under the terms of that certain Term Loan Agreement dated as of July 9, 2007
(the “Loan Agreement”), executed by and between JB REDMOND, LLC, a California limited
liability company (“Borrower”), and Lender, Lender has made a loan (the “Existing Loan”) to
Borrower in the original principal amount of Five Million Eight Hundred Fifty Thousand Dollars
(85,850,000), which Loan is evidenced by that certain Promissory Note Secured by Deed of
Trust, executed by Borrower in favor of Lender in said amount, dated as of July 9, 2007 (the
“Existing Note”).

B. All terms defined in the Loan Agreement shall have the same meaning in this
Amendment, except as otherwise defined.

C. The Existing Loan is secured by that certain Deed of Trust, Assignment of Leases
and Rents, Security Agreement and Fixture Filing, dated as of July 9, 2007, recorded July 11,
2007, Instrument No. 2007-38414, in the Official Records of Deschutes County, Oregon,
executed by Borrower, as trustor, in favor of First Santa Clara Corporation, a California
corporation, as trustee (‘“Trustee”), for the benefit of Lender, as beneficiary, encumbering
Borrower’s interest certain real property located in the County of Deschutes, State of Oregon,
and all personal property of Borrower, as more particularly described therein (the “Deed of
Trust”),

‘D. In connection with the Loan, Guarantor previously executed in favor of Bank that
certain Guaranty dated as of July 9, 2007 (the “Existing Loan Guaranty”), whereby Guarantor
guaranteed payment and performance of Borrower’s obligations under the Existing Loan.

E. Substantially concurrently herewith, Lender is committing to lend to Borrower an
additional advance under the Deed of Trust in the aggregate principal sum of Five Hundred
Eighty-Five Thousand Dollars ($585,000) (the “Additional Advance”) pursuant to that certain
Additional Advance Agreement of even date herewith by Borrower and Lender (“Additional
Advance Agreement”).

F. The Existing Loan and the Additional Advance are now evidenced by that certain
Amended and Restated Promissory Note Secured by Deed of Trust in the principal amount of
$6,435,000, which shall be executed and delivered by Borrower concurrently with Borrower’s
execution and delivery of the Additional Advance Agreement to Lender (the “Restated Note™).
The Restated Note shall be and remain governed by the terms of the Loan Agreement, as
amended by the terms of the Additional Advance Agreement, and secured by the Deed of Trust,
as amended by that certain Memorandum of Additional Advance Agreement and Amendment to
Deed of Trust between Borrower and Lender dated as of even date herewith (the
“Memorandum”).
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G. As a condition to the Additional Advance, Lender requires and Guarantor has
agreed to execute this Amendment to guarantee payment and performance of Borrower’s
obligations under the Existing Loan and the Additional Advance up to a maximum principal
amount of Six Million Four Hundred Thirty-Five Thousand Dollars ($6,435,000), on a joint and
several basis.

NOW, THEREFORE, for good and valuable consideration, Guarantor does hereby agree
as follows:

1. The Existing Loan Guaranty is revised such that all references to the “Loan” shall
be deemed to refer to the Existing Loan and the Additional Advance, in the aggregate principal
amount of $6,435,000,

2. The Existing Loan Guaranty is revised such that all references to the “Note” shall
be deemed to refer to the Restated Note, as amended, modified extended, reviewed,
supplemented or replaced from time to time.

3. The Existing Loan Guaranty is revised such that all references to the “Loan
Agreement” shall be deemed to refer to the Loan Agreement as amended by the Additional
Advance Agreement, as amended, modified extended, reviewed, supplemented or replaced from
time to time.

4, The Existing Loan Guaranty is revised such that all references to the “Loan
Documents” shall be deemed to refer to the loan documents as amended by the Additional
Advance Documents, as defined in the Additional Advance Agreement.

5. The Existing Loan Guaranty is revised such that all references to the “Deed of
Trust” shall be deemed to refer to the Deed of Trust as amended by that certain Memorandum of
Additional Advance Agreement and Amendment to Deed of Trust of even date herewith by
Borrower and Lender.

0. Except as specifically amended above, the Existing Loan Guaranty shall remain in
full force and effect and is hereby ratified and confirmed in all respects by Guarantor.

7. This Amendment may be executed in counterparts, all of which, taken together,
shall constitute the same document.
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IN WITNESS WHEREOF, the undersigned has executed this Amendment as of the date
first above written.

LENDER:

BANK OF THE WEST,
a California banking corporation

K Q g By

es C. Gianulias, an individual

(g; s C. Gianulias, as Trustee Name:
the James Chris Gianulias Its:
1998 Trust U/D/T dated

December 22, 1998, as amended
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Case No. 8:08-13150-RK
PROOF OF SERVICE BY MAIL

|, Pamela Breeden, the undersigned, hereby declare as follows:

1 | am over the age of 18 years and am not a party to the within cause. | am
employed by Pillsbury Winthrop Shaw Pittman LLP in the City of San Diego, California.

2. My business address is 12255 EI Camino Real, Suite 300, San Diego, CA
92130-4088.

3. | am familiar with Pillsbury Winthrop Shaw Pittman LLP's practice for
collection and processing of correspondence for mailing with the United States Postal
Service; in the ordinary course of business, correspondence placed in interoffice mail is
deposited with the United States Postal Service with first class postage thereon fully
prepaid on the same day it is placed for collection and mailing.

4, On November 10, 2008, at 12255 El Camino Real, Suite 300, San Diego,
Cdlifornia, | served atrue copy of the attached document(s) titled exactly PROOF OF
CLAIM by placing it/them in an addressed, sealed envelope clearly labeled to identify the
person being served at the address shown below and placed in interoffice mail for collection
and deposit in the United States Postal Service on that date following ordinary business

practices:

SEE ATTACHED SERVICE LIST

| declare under penalty of perjury that the foregoing istrue and correct. Executed

this 10th day of November, 2008, at San Diego, California.

/s/ Pamela L. Breeden

Pamela L. Breeden
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SERVICE LIST

Office of the U.S. Trustee
Michael J. Hauser

411 W. Fourth Street, #9041
SantaAna, CA 92701

Debtor:

James C. Gianulias

1105 Quail Street

Newport Beach, CA 92660

Debtor:

Cameo Homes, a California corporation
1105 Quail Street

Newport Beach, CA 92660-2705

Debtor’s Counsel

Alan J. Friedman

Kerri A. Lyman

Irell & ManellaLLP

840 Newport Center Dr, #400
Newport Beach, CA 92660

Debtor’s Counsel:

Paul J. Couchot, Esq.

Winthrop Couchot, PC

660 Newport Center, 4™ floor
Newport Beach, CA 92660-5946

Attorneysfor Petitioning Creditors

Cdlifornia National Bank

c/o Joshua D. Wayser

Katten Muchin Rosenmann LLP
2029 Century Park east Ste 2600
Los Angeles, CA 90067

M.W. Partnersiil LP

c/o Lori Scott

1301 Fifth avenue, Ste 3100
Seattle, WA 98101

Counsal for Committee of Unsecured Creditors

Victor A. Sahn

ElissaD. Miller/Daniel A. Lev
Andrea A. Khansari
SulmeyerKupetz, A PC

333 South Hope Street, 35th Floor
LosAngeles, CA 90071
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Famille Holdings L.P.

c/o Jess R. Bressi

19800 MacArthur Blvd #500
Irving, CA 92612-2435

M.W. Housing Partners 11l LP
c/o Steven G. Polard

1620 26th Street, Ste 600 Tower
Santa Monica, CA 90404



Counsdl for Joint Committee of Unsecured Creditors

ElisaMiller Whitman L. Holt
SulmeyerKupetz, A PC 1901 Avenue of the Stars 12th FI
333 South Hope Street, 35th Floor Los Angeles, CA 90067

Los Angeles, CA 90071
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Central District Of California

Claims Register

8:08-bk-13150-RK James C Gianulias CASE CONVERTED on 07/02/2008

Judge: Robert N. Kwan  Chapter: 11

Office: Santa Ana

Last Date to file claims: 11/12/2008

Trustee: Last Date to file (Govt):
Creditor: (20546708) Claim No: 25 Status:
Bank of the West Filed: 11/10/2008 Filed by: CR

c/o Sue Hodges Esq
Pillsbury Winthrop et al
501 W Broadway Ste 1100
San Diego CA 92101-3675

Entered: 11/10/2008 Entered by: Walker, Matthew
Modified:

Unsecured claimed: $6823562.55
Total claimed: $6823562.55

History:

Matthew)

@ 25-1  11/10/2008 Claim #25 filed by Bank of the West , total amount claimed: $6823562.55 (Walker,

‘Description: (25-1) Proof of Claim with attachment, exhibits and POS (Guarantee of Loan)

‘ Remarks:

Claims Register Summary
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