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CONSTRUCTION LOAN PROMISSORY NOTE

$60,629,568 00 September 15, 2006

hability company, 1105/ Quail Street, Newport Beach, Cahformia 92260 ("Borrower") promses to
pay to the order of BANK MIDWEST N A, 1100 Main Street Kansas City, Missoun: 64105-2105
(together with 1ts successors and assigns called "Lender") the prineipal sum of Sixty Million Six
Hundred Twenty-Nine Thousand Five Hundred Sixty Eight Dollars ($60,629,568 00), or so much of
that sum as may be adyanced under this Note by Lender and remains outstanding, together with
mterest upon the principal balance remaining outstanding from time to time as set forth below, m
payments as set forth below The indebtedness evidenced by this Promissory Note ("Note") 13
referred to herein as the "Loan " All terms not specifically defined herein shall have the meamngs
given to such ferms in tﬁ;at certain Construction Loan Agreement of even date herewith, executed by
Borrower and Lender ("Loan Agreement")

FOR VALUE API:CEIVED, the undersigned, ARENAL ROAD, LLC, a Califorma hmited

1 TERMMATUB:t[TY DATE The "Maturity Date" of this Note shall be the earher of
(a) September 15, 2008, and which date may be extended pursuant to the extension option provided
mn the Loan Agreement, provided however provided however, the Loan may become due and payable
on the “Term-Out Date” (as defined in the Loan Agreement) of September 15, 2007, pursuant to the
terms and conditions set forth in the Loan Agreement, or (b) the date on which Lender exercises its
right to accelerate the Loan upon the occurrence of an "Event of Default” (as defined below)

2 INTEREST RAiIfE From the date of the first advance hereunder and until the first “Rate
Adjustment Date” (as defined below), the "Note Rate," prior to the occurrence of an Event of
Default, shall be 8 83% per annum Thereafter, the Note Rate shall be recalculated on the first day
of each month during the term of the Loan (each a "Rate Adjustment Date") by adding the
“Margin” to the “Index (both as defined below) As used herein (a) the "Margin” 18 three and one
half percent (3 50%), and (b) the "Index" 15 the 30 day London Inter bank Offered Rate CLIBOR")
which 15 1n effect on each Rate Adjustment Date based on the published rate in the Wall Street
Journal on each Rate Adjustment Date (or if a particular Rate Adjustment Date 1s not a Business
Day, on the first Busingss Day ummediately preceding such Rate Adjustment Date) or such other
source as may be selected by Lender in 1ts reasonable discretion Saxd Note Rate 18 to be adjusted
each Rate Adjustment Date and 1s to be computed on the basis of a 360 day year, but accrued on the
actual number of days elapsed

3 DEFAULT INTEREST RATE At any time that an uncured Event of Default 1s
outstanding, thas Note bear interest at a rate of interest which 1s five percent (5 00%) mn excess of
the Note Rate w effect from time to time ("Default Rate”) The Default Rate shall be paid without
prejudice to Lender's rights to collect other amounts due hereunder or to declare a default under any
"Loan Document" (as defined 1n the Loan Agreement) If the Event of Default 1s cured during the
appheable cure period, if any, interest will begin to accrue at the Note Rate commencing on the date
the Event of Default 1s cured

|
4 PAYMENTS Borrower shall make payments according to the following subsection(s) to
Lender at 1ts address or as later commumcated to Borrower, in immediately payable US funds All
payments shall be first applied to Lender's fees, costs, and expenses which are rexmbursable under
the terms of this Note t:any Loan Document, then to late charges, then to accrued and unpaid

mterest, and then to pn| ipal  If any payment due date 15 a Saturday, Sunday, or banking holhday

i
314656 ! 1



observed by Lender the due date of the payment shall automatically be extended to the next
following banking business day

41 Interest-Only Payments Payments of all accrued interest shall be due and
payable monthly beginning on Qctober 1, 2006, and continuing on or before the 1st day of each month
thereafter through and including the payment due on the Maturity Date

42 Partial Payments From time to time, Borrower may request that Lender partially
release its hen and sefurity interests which secure repayment of the Loan as to any “Unit” (as
defined 1n the Loan Agreement), provided that Borrower shall satisfy each of the conditions for such
a partial release, including, without hmtation, the payment to Lender of the applicable "Release
Price” (as defined 1n the Loan Agreement) for such Unt

43 Fmal Payvment All accrued and unpaid interest, late payment charges, outstand
mg principal, and all other amounts chargeable under the Loan Documents shall be due and payable
in full on the Matunty Date

5 LATE PAYMENT CHARGE If Borrower fails to make any payment within ten (10) days
after the due date (exclué:img the Matunity Date), a late charge of five percent (5 00%) of the payment
amount due will be charged by Lender A tender to Lender of any payment more than ten (10) days
past due which does not include the late fee may be rejected as msufficient or Lender may accept the
tendered amount as a parfial payment without waiving Lender's right to recetve the late payment
charge This Note will vemain in default and interest at the Default Rate will accrue until the late
payment charge 1s paxd, 'The late payment charge shall be paid without prejudice to Lender's rights
to collect other amounts due hereunder or to declare a default under this Note or any other Loan
Document Borrower acknowledges and agrees that by its execution of this Note, it has received
prior notice of Lender's mght to collect any late charge payable hereunder 1n full comphance with the
provisions of Cahforma Cvil Code Section 2854 5 {as such section or any successor section may now
or hereafter be 1n effect), and that no further or additional notice shall be required by Borrower as a
condition to Lender's rnght to collect any such charge in the event Borrower fails to make a timely
payment hereunder

6 SECURITY This Note 1s secured by a first lien secunty interest against the Property and
the personal property ("Collateral') in favor of Lender, as more fully described in the Loan
Documents The Property and Collateral are sometimes colleciively referred to herein as the
"Pledged Assets ”

7 PREPAYMENT, Borrower will be entitled to prepay this Note in part or i full at any time
without penalty Prepayments shall be apphed aganst unpaid instaliments 1n 1nverse order of thewr
scheduled maturity No prepayment shall affect the amount or due date of any regularly scheduled
payments, except to the extent that the principal balance outstanding affects the computation of a
new payment amount on'each Rate Adjustment Date

8 CESSATION OF INTEREST, FUNDS AVAILABILITY, SETOFF Upon the occurrence
of an Event of Default, and unt:l such time as such Event of Default 18 cured pursuant to the terms
of the Loan Documents, Lender shall have no obligation to (a) pay interest upon any funds kept by
Borrower on deposit with Lender, regardless of the form of deposit or account involved, and whether
or not the Loan Documents require any affected funds to be maintained on deposit, and/or (b)
disburse to Borrower, or .on Borrower's behalf or request, any of such funds Interest will begin to
accrue upon affected deposits and accounts and funds will be fully available to Borrower upon
completion of cure of the [Event of Default during any applicable grace or cure period provided for 1
the Loan Documents
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During the existence of any Event of Default, and following the expiration of any apphcable grace or
cure period provided for 1n the Loan Documents, Lender shall have the nght to :mmediately set off
any such funds and app'&ly them 1n reduction of the sums due to Lender under the Loan Documents

Lender may implement such procedures from time to time as may assist Lender 1n the exercise of
the rights granted above The foregoing provisions shall not hmit any other rights or remedies
Lender may have under applicable law or by separate agreement

9 REMEDIES Upen the occurrence of any Event of Default and after the applicable cure
period, if any, at Lender's option, the outstanding principal balance of this Note, all accrued and
unpaid interest, and all other amounts, fees, and charges due under the Loan Documents shall
wnmediately become due and payable and Lender shall have the nght to enforce its hens and
secunity interests and exercise any nghts under the Loan Documents, applicable law, and/or
principles of equity The order and manner of Lender's remedies shall be 1n its sole and absolute
discretion In any enforcement action, Borrower agrees that Lender's books and records showing the
account between Lender and Borrower shall be admissible and binding upon Borrower for the
purpose of establishing the items therein set forth and shall constitute prima facie proof thereof

10 DUE-ON-SAL Borrower acknowledges and agrees that the creditworthiness and
expertise of Borrower in owning and operating the real property covered by the Deed of Trust which
secures this Nete 1s the basis upon which Lender has determined that it is protected agawnst
imparrment of the security and nisk of default and thereby has agreed to lend Borrower the principal
sum set forth above Except for the sale, agreement to sell and release of any Umit pursuant to the
release provisions set forth in the Deed of Trust, Borrower agrees that said real property shall not be
sold, agreed to be sold, conveyed, transferred assigned, disposed of, or further encumbered, whether
voluntarily, mnvoluntarily, by operation of law or otherwise Except for a "Permutted Transfer" (as
defined below) or 1 connection with the release of any “Umit” (as defined in the Loan Agreement)
pursuant to the terms and conditions set forth 1n the Loan Agreement, any sale, transfer, or other
disposition of the manager of Borrower or any membership interest in Borrower or any sale,

transfer, or other disposition the ownership interests in any member of Borrower without Lender's
prior written consent, which consent will not be unreasonably withheld or delayed, shall constitute a
breach hereof For purposes of this provision, a "Permutted Transfer® shall mean any transfer of
up to forty mine percent {49%) in the aggregate of the ownership interests in Borrower or m any
member of Borrower or as a result of the death of James Chris Gianuhas, provided, however, that
following such transfer those persons responsible for the management of the Property, Borrower and
said member, as applicable, remain unchanged following such transfer or any replacement
management 18 approvéd by Lender i its sole discretion Any transaction n violation of the above
restrictions shall cause the then outstanding principal balance and interest thereon and other sums
secured by said Deed of Trust, at the option of said holder, to immediately become due and payable

Notwathstanding, any provision heremn or in any Loan Document to the contrary, in the event of the
death, disability or mca|pac1ty of James Chris Cianulias, Lender agrees, that provaided Borrower is 1n
full comphance wath the terms, conditions and provisions of this Note and other Loan Documents,
not to declare an Event of Default under the Loan Documents as a result solely of said death,
disability or mcapacity for a period of thirty (30) days after such death, disabihity or incapacity

During such thirty (30) day period, Borrower may present to Lender for 1ts approval, m 1its
reasonable discretion, a replacement guarantor and a new husiness plan for the continuation of the
business of Borrower aifor Cameo Homes Such substitute guarantor whether 1t be the estate of
sawd party or an independent third party must have a comparable net worth, with comparable
hquidity and business| experienice m the construction, marketing and sale of residential umits

During the period Lender reserves the nght to take any action that 15 not mconsistent with the
terms of this paragraph that 1s permitted by law, in equity or under the Loan Documents

|
11 USURY Allp OVISIons of this Note whach call for the payment of interest are intended to
comply with all apphcable usury statutes and regulations If the terms of this Note would require

314656 3



the payment of interest in excess of the amount permitted by any applicable law or regulation, the
terms of this Note shall be deemed to be modified to comply with all such apphcable laws or
regulations without any action by either party If Lender receives interest in excess of the amount
permitted by any applxt:able law or regulation, the excess portion of the interest received shall be
deemed to be a prepayment of principal without premium as of the date received

12 WAIVER To the fullest extent permatted by law, and except as expressly provided heremn,
Borrower and any endonsers, sureties, and guarantors irrevocably

121 waive presentment for payment, notice of dishonor notice of nonpayment, protest,
notice of protest, demand, other notices of every kind, and all nghts to plead any statute of
hmitations as a defense to any action hereunder,

122  consent that the time of payment of any installment may be extended from time to
time, that all or any part of the Pledged Assets may be released, and that any person hable under
this Note including any Guarantor, may be released, all without notice, and all without affecting the
hability of any person or the lien on that portion of the Pledged Assets not expressly released, and

123  agree that no delay in enforcing any remedy under this Note or any Loan Document
shall be construed to be a waiver of that or any other remedy

Lender's faillure to exercise any of its rights, remedies, or powers set forth heremn or in the Loan
Documents or Lender's acceptance of pariiaal payments or performance shall not constitute a waiver
of any Event of Default; but any such right, remedy, or power shall reman continually in force A
warver of one Event of Default shall not be construed as continuing or as a bar to or waiver of (1) such
Event of Default at a later date, (u) any other Event of Default, or (i)} any other rght, remedy, or
power

13 REVIVAL OF LIABILITY If any payments or proceeds received by Lender are subse
quently invalidated, declared to be fraudulent or preferent:al, set aside, or required to be repaid to a
trustee to Borrower, directly or as a debtor—in-possession, to a recewer, or any other person,
whether directly or mpirectly, under any bankruptcy law, state or federal law, common law, or
equitable cause, then Borrower's obligation to make all such payments shall be revived and shall
continue 1 full force and effect as if such payment or proceeds had never been received by Lender

14 MISCELLANEOUS

141 Note Binding This Note shall be binding on Borrower and Borrower's herrs,
successors and assignis as appheable and shall inure to the benefit of Lender and Lender's
successors and assigns

142 Headings Headings are inserted into this Nete for convemence only and shall not
be considered 1n construing any provision

143 Waiver of Provisions This Note may not be modified, nor any of its provisions
waived, without Lendei;‘ls prior written consent

144 Tume of the Essence Time shall be of the essence of this Note
145 Prowvisions Separable The provisions of this Note are separable If any judgment
18 hereafter entered holding any prowision of this Note to be invalid or unenforceable, then the

remainder of this Note Ishall not be affected by such judgment, and the remaimng terms of this Nate
shall be carred out as méarly as possible according to its onginal terms
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146 Persons The term "persom” includes, but 18 not himited to natural persons,
corporations, partnerships, trusts, trustees, hited liability companies, joint ventures, and/or other
legal entities

147 Inference of Favor No nference n favor of, or against, any person shall be drawn
from the fact that such person has drafted all or any part of this Note or any other Loan Document

148 Modifications The term "modified” means amended, restated, changed, extended,
renewed, altered, terminated, or canceled

149 Confhiet of Terms If there 13 a conflict between or among the terms of this Note or
any Loan Document, i.ender may elect to enforce from time to time those provisions that would
afford Lender the maximum financial benefits and security for the obligations evidenced and secured
by the Loan Documents and/or provide Lender the maximum assurance of payment and performance
of such obligatiens n full

15 CHOICE OF LAW, VENUE This Note shall be deemed to have been executed and shall be
performed in the State of Califormia and shall be governed by its laws

16 WAIVER OF JURY TRIAL Borrower and any endorsers, sureties, or guarantors hereby
irrevocably and severally (1) waive the right to a trial by jury in any action or proceeding brought by
any party mn connectnob:} with this Note, any Loan Document, or any mod:fication thereof, (1) have
made this waiver knowangly, intentionally and voluntanily, (1s1) acknowledge no reliance upon any
oral or wnitten statements made by Lender or on Lender's behalf, other than those contained herein,
either to induce this waiver of trial by jury or to modify or nullify 1ts effect, (1v) acknowledge reading
and understanding the meaning and ramifications of this waiver provision, and (v) agree to take all
such actions as may be required by applicable law to allow this waiver to be enforceable By
accepting this Note, Lex#der waives the right to a tral by jury in any action or proceeding brought by
any party in connectionwith this Note

[Remainder of page intentionally left blank.]
[Signatures follow on next page }
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IN WITNESS THEREOF, Borrower has duly executed this Note as of the day and year first

above written

314656

BORROWER

ARENAL ROAD, LLC, a Cabformia hmited
hability company

By G Companies Homebuilding, LLG, a
California hmited hability company,
Its Managing Member

By Cameo Homes, a Calforma
corporation, Its Managing Member

By ¥«
Victor M’gy)ﬁy,
Chief Executive Officer
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CONTINUING GUARANTY AGREEMENT

[Payment and Completion]

This CONTINUING GUARANTY AGREEMENT ("Agreement”™), s entered into as of
September 15, 2008, by CAMEO HOMES, a Cabforma corporation, JAMES GIANULIAS, an
ndwvidual, and JAMES GIANULIAS, as trustee of the JAMES CHRIS GIANULIAS TRUST,
DATED OC10BER 14, 2003 (collectivelv referved to in the singular as "Guarantor”) in favor of
BANK MIDWESTN A ("Lender")

RECITALS

A ARENAL ROAD, 1 LC, a California hmted lhability company ("Borrower”), has
agreed to botrow up to the maximum sum of Sixty Mallion Six Hundred Twenty-Nine Thousand Five
Hundred Sixty Eaght Dollars ($60,628,5668 00) ("Loan"), to be evidenced by a promissory note of even
date herewith executed by Boriower in favor of Lender ("Note™)

B The Note 18 to be secuied by, among other things, a Deed of Trust, Assignment of
Leases and Rents and, Security Agreement (Including Fixture Filing) of even daie herewith (“Deed
of Trust”) The Lodn s bemng made by Lender to Borrower to finance the cost of arquong,
developing and constm{xctmg certain smprovements ("Improvements"”) on that certain real property
owned by Borrower, which Properly i3 more fully described in Exhubit "A" to the Deed of Trust
("Property”) (the Property and Inprovements collectively shall be referred to as the "Project”)
The terms and condltl)om of the Loan are particularly deseribed 1n that certamn Loan Agreement of
even date heiewith by and between Bonower and Lender (‘Loan Agreement’) All of the
documents now or 1 the future which evidence or relate to the Loan collectively shall be referred to
as the ‘Loan Documents”™ All terms not speaifically defined herein shall have the same meanings
that axe given to such terms n the Loan Agreement

C Lennler| 18 willing to make the Loan if, among other conditions, 1t recerves this
Agreement from Guarantor Accordingly, Guarantor desires to enter inlo this Agreement to induce
Lender to make such loan

GREE T

In consideration of the making of the Loan and of other valuable consideration, the receipt
and sufficiency of which are acknowledged, Guaiantor hereby certafies, represents and warrants to
Bank, and agrees as follow s

1 GUARANTY | Guarantor hereby unconditionally and independently of any hability of
Borrower guarantees ak'}d agrees as follows
|
11 Payment Guaranty. Guaranior hereby irrevocably, absolutely and unconditionally
guarantees and promises fo pay to o1 for the benefit of Lender, 1ts successors and assigns, on demand
after the occurrence and during the continuance of an “Event of Default” {(as defined in the Loan
Agreement), 1n lawful money of the United States of America, the Loan and all indebtedness and
obligations that may now or hereafter be owing from Borrower to Lender thereunder, incJuding not
only debis volunianly contracted, but also every debt, obligation or hability however ansmg,
whether absclute or contingent, joint o1 seveiral, matured or unmatured, direct or mndirect, primary
or secondary, and whetlhnr or not the same 1s represented by 4 wniting, and any and all exteasions,
renewals or modifications of any such indebiedness or obligation, induding without hmitation,
| I
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interest at the rate provided 1n the Note, as the “Defaunlt Rate”, late charges yield maintenance
payments, attorneys’ fees, expenses and court costs (whether incurred n connection wilh any
enforcement activitiés by Lender or otherwise, ;n any appeal proceedings or 1n any bankruptey
proceedings involviug Borrower or any Guarantor) (all of the foregomg shall be referred to as the
"Payment Obligations”, and said obhgations, together with the "Construction Obligations”
described under Section 12 below, collectively shall be referred to herem as the "Guaranteed
Obhgations")

1.11 After the occurrence and during the continuance of an Event of Defauit,
Lender shail not be ¢bhgated Lo make any further disbursements under the Loan Documents uatil
any continuing Event of Default under the Loan Documents has been fully and timely cured In the
event such Event of Default 18 not timely and fully cured, if a grace or cure period 1s permitted under
the Loan Documents,'then Guarantor shall upon the expiration of the stated grace or cure period
without further notice} in Jawful money of the United States, pay to Lender, on demand, all Payment
Obligations If the Event of Default 1s fully and timely cured by Borrower or Guarantor, then the
Loan shall be remstated

12 Guarant Congstruction Obligations On demand after the occuarence and
during the continuance of an Event of Default, Guarantor absolutely, unconditionally, wrevocably
and jowntly and severally guarantees to Lender the completion of the Project free and clear of
mechanic's and materialmen’s hiens, in accordance with (a) all applicable laws, ordinances, rules and
regulations, (b)the terms and conditions of the Loan Agreemeni, (c)the "Plans and
Specifications” (as defined m the Loan Agreement), (d) the Project schedule established in the
Loan Agreement, and|(e) the "Budget” (as defined m the Loan Agreement) (all of the foregoing,
together with the obligations and Labihties owing under Section 122 below, being collectively
1eferred to herein as tHe "Construction Obhgations™)

121  Lender's _Obligation Jlowt vent o 1t. Subject to the
provisions of Section 12 2 below, Lender shall not be obligated to make any further disbursements
under the I.oan Documents until the Event. of Default under the Loan Documents 1s fully and timely
cured n the event sich Event of Default 18 not tumely and fully cured, if a grace or cure period 1s
permitted under the Laan Documents, then Guaiantor shall upon the expiration of the stated grace
or cure perod without further notwe, mn lawful money of the Umted States, pay to Lender, on
demand, all Construction Obligutions If the Event of Default 1s fully and timely cured by Borrower
ot Guarantor, then the Loan shall be remstated

122 on-Performanc Constructio ong [f Guarantor {als to
pay andfor perform any of the Construction Obligations within fiftecn (15) days following Lender's
demand, Lender may eélect, without having any obhgation to do so and without further notice to
Guarantor, Lo take any|aclion 1t reasonably believes nereasary to protect 1te mtesests, but with the
fuither night to suspenid or terminate such actions at any time No such actions by Lender shall
release or hmit the hahility of Guarantor, and Guarantor agrees to repay Lender all sums expended
by it, including any suins expended 1n excess of the principal amount of the Loan

123 'Lgn_dﬂ'i&gh; To Complete Project If Guarantor does not assume n
writing the responsibility for the payment and performance of the Construction Obligalions within
such 15~day perlod, or thereafter does not fmithfully discharge the same, subject to the terms and
conditions 1elating theieto under the Loan Agrcement, Lender may elect, without having any
obhgation to do so, and without further notie to Guarantor, to take any action it believes necessary
to complete the fraprovements, but with the further right to suspend or texminate such actions at
any time No such actions by Lender shall release or limut the habibty of Guaiantor, and Guarantor
agrees to ropay Lender all sums teasonably expended by it 1n undergomng io complete such
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construclion, including any sums expended in excess of the principal amount of the Loan whether or
not construction 1s adtually completed

124 Lien-Free Compl . Upon the occurrence of any

"Triggermg Event” (as defined in Section 1 2 6 below), Guarantor agrees to

(a) Assume all responsibihty for and to cause the Project to be completed free
and clear of mechanic's and matenalmen's liens and claims therefor, 1n accordance with all
apphcable laws, ordinances, rules and regulations and i accordance with the Plans and
Specifications and within the time period established m the Loan Agreement for completion
of the Project,

(b) Assume all responsibility for the payment of any and all costs and expenses
necessary for 'such timely and Lien—free completion of the Project mn excess of the amounts
budgeted therefor as set forth in the Budget,

(e) Assume all responsibility for the payment to Lender any sums which the
Borrower farls to pay pursuant to Section(s) 3 10, 3 1} and/or 3 12 of the Loan Agiesement,
and

(d) Indemmfy and hold Lender harmless from and agamsl any and all loss,
dumage, cost, expense, injury or habiity that Lender may suffer or mcur as 2 result of any
default by Guarantor under this Guaranty

Provided, however, that subject to the satisfaction of Lhe conditions in Section 1 2 6 below, Guarantor
shall be permitted to draw any undisbursed Loan provceeds or funds held by Lender pursuant to the
Loan Documents for Guarantor's use w performmng its Construction Obhgations Notwithstanding
anything to the contrary set forth m this Agreement, 1if Borrower 1s 1n comphance with Section 1 2 6,
Lender docs not permit Guarantor ro use undisbursed Loan proceeds, and Lender undertakes to
bave construction completed, then Guarantor ‘s habihty hereunder for costs to complete shall he
hmited to the Excess Costs and Guarantor shall be relieved of the oblhigation to directly complete the
construction

125 |Definition of Triggermg Event. A "Triggering Event" shall be defined

as any of the following:
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(a) construction of all or any patt of the Project shall be ceased or abandoned fo1
a period 1n excéss of thicty (30) days for any reason, whether due to the defauit of Borrower,
"Contractor” ﬁs defined in the Loan Agreement) or any subcontiactor, other than because
of any "Force Majeure Event(s)" (as defined in the Loan Agreement),

(b) m Lendei's judgment it shall appear that Bowrower Contractor or any
subcontractor may be unable 1o complete all or any portion of the Project free of mechame's
and materialmen's hens and claims therefor, 1 accordance with (1) all applicable laws,
ordinances, rules and regulations, (1) the Project completion date established in the Loan
Agreement (aa may be extended for any Force Majeure Event(s) as pertitted under the Loan
Agteement), (ni)} the terms and conditions of the Loan Agreement, (1v) Lthe Budget (and
Borrowetr has n % funded a borrower’s fund account to cover the same), and/or (v) the I'lans
and Speuﬁr')tto s,

(<) 2 "Loan Deficiency” (as defined 1n the Loan Agreement) shall exist with
tespect to the construction of the Project which deficiency has not been eluninated puisuant
to Section 3 10 of the Loan Agreement,



(d) . “Excess Costs” (as defined 1n the Loan Agreement) shall have not been paxd
by Borrower pursuant to the term and conditions of the Loan Agreement,

{e) Lender or 1ts agents take possession of the Propexty prior to the completion of
the Project by reason of any Event of Default by Borrower under the Loan Agreement or any
of the Loan Documents,

) there shall be any Event of Default by Borrower, Guarantor or any other
party under the Loan Agreement or any of the [.oan Documents, or

(&) the right of Borrower to receive any other or further disbursement or advance
under the Loan Agieement shall he terminated or temporarily suspended

1.2,6 Disbursement of Loan Funds Guarantor shall at its option, and without

obtaiming the consent of Borrower, have the ught, subject to the satisfaction of the conditions 1 the
next sentence, to diaw any undisbursed Loan proceeds or funds held by Lender pursuant to the Loan
Documents for Guarantor's use in performmg ita Conatruction Obligations under this Guaranty,
provided, however, thet even if Guarantor elects to complete the Improvements contemplated by the
Loan Documents, Guarantor shall nonetheless remain fully habie for the payment of any remaimng
Construction Obhgations (n order to qualify for the use of the undisbursed Loan funds in order to
womplete the construchion of the Improvements

(a) each of the conditions to any disbuisement of Loan proceeds must be fully
satisfied

(b) Guazantor shall have cured all Evenls of Default under the Loan Documents
and the Environmental Indemnity which pertain to the construction of the Improvements
and which are capable of being cured by Guarunter,

{c} all amounts disbursed to Guarantor (1) aie fon the account of Borrower, (1)
are part of the Loan, (u) are secured by the Deed of Trust and the other “Security
Documents” (as defined u1 the Loan Agreement), and (1v) may be mcluded 1n a ciedit bid by
Lender upon foi-eclosme and sale of the Property under the Deed of Trust, and

(d) Lender shall have recerved, at no cost to Lender, such endorsements to
Lendet's title mhcy reasonably satisfactory to Lendey, continuing the continuing validity and
priority of the Deed of Trust (if not previously foreclosed)

1.2.7 Enforcement of Guaranteed Obhgations. Upon the occurrence of any
Event of Default umiei’I this Guaranty (which event shall eccur as the result of Guarantor faiing to
pay any sum ov performz any obligation hereunder, after the expiration of any appheable notice and
cure period), Lendex npay perform any or all of Guarantor's Guaranteed (bhgations relating to the
construction and the completion of the Improvements by itself, thiough an agent, by entering into
contracts with thud parties or through s court-appointed receivey

{a) In completing any Improvements, Lender shall have the nght to

(1) make such changes to the Lender-appraved budget fime hmits and
Plans and Specifications for the Improvements as Lender reasonably deems apprapnate,

(1) modify or termunate existing construction contracts (provided such
terimination doql:? pot result 1n any additiona} o1 new habibty for Guarantror or Lender), and
i
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(i)  expend such sums and perform such other acts as Lender, mn 1ts
reasonable dlkcrenon, deems necessary or proper to complete all or any portion of the
Improvements

(b) Guarantor shall rexmburse Lender from time to time within fifteen (15) days
of each demand by Tender, for all costs and expenses incurred by Lender under this
Section 1 2, z@gardless of whether any such costs and expenses are contemplated by, or in
excess of the amounts set forth an, the Loan Documents, provided, however, that

() Guarantor shall have no obligation to reimburse Lender for any
expenditures paid with undisbursed Loan proceeds allocated to such expenditures, and

() Guarantor shall not be lhiable for any costs and expenses resulting
fiom any decision by Lender Lo upgrade the Improvements

Notwithstanding anything to the contrary set forth in this Agreement, i Borrower 18
comphance with Section 1 2 6, Lender does not permit Guarantor to use undisbursed Loan proceeds,
and Lender undertakes to have consiruction completed, then Guarantor ‘s Labiity hereunder for
costs to complete shall be limited to the Excess Costs and Guarantor shall be relieved of the
obligation to directly complete the construction

{c) Guarantor shall pay interesl on all such remmbursable costs and expenses
from the datel Lender incurs such costs and expenses at the Default Interest Rate and
commence a lgwswit against Guarantor to compel Guarantor to perform the Construction
Obligations héreunder and/or to recover damages under thus Guaranty Lender's damages
shall include

{1} the costs of completing the Improvements andfor correching any
construction defects, minus any undisbursed Loan proceeds allocated to construetion,

(1) damages ansing from any delay in completing the Improvements,
wncluding interest, taxes and insuiance premuims, and

{1n1) Lender's attoineys' fres and casts, including court costs (whethex
incuired in trial or on appeal or 1n any bankruptcy proceeding)

Lender need not perform any work on the Improvements before commencing a lawsut
against Guarantor GUARANTOR EXPRESSLY ACKNOWLEDGES THAT THE MEASURE OF

LENDER'S DAMAGES FOR BREACH OF THIS GUARANTY SHALL BE BASED ON THE COSTS
OF COMPLETING T t) IMPROVEMENTS NOT THE EXTENT TO WHICH COMPLETING THE
IMPROVEMENTS WOULD INCREASE THE VALUE OF THE PROPERTY

128 Continuing Lishithty Neither the completion of the Project by Lender or
any other party as provided herein, nor any failure of eaid paities Lo complete the Project, shall
relieve the Guarantors|of any liabilities hereunder, rather, such hability shall be continuing and may
be enforced by Lender to the end that the Project shall timely be completed ae contemplated by the
Loan Agreement lhen-free, without loss, expense, mjury or liabihity of any kind to Lender, together
with any additional sums as may be paid by Guarantor

129 t1 e Guarantor's Construction Obligations hereunder
shall not be 1n any way|affected by the faet that Lender shall accept more Lhan one (1) guaranty of
payment 01 completion,) Guaranlor agreemg that Lender may proceed agamst any one (1) or more of

the guaraniors of all & !any pait of the Construction Obligations
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18 No Wawers Nothing contained in this Section 1 shall be deemed to he a wawer of
any right which Lender may have under Section 506(a), 506(b), 1111(b), or any other provisions of
the US Bankruptey Code, or any other provision of applicable law, as the same may be amended
fiom time to time, to file a claim for the full amount of the Guaranteed Obligations or to require that
the Property and all other collateral for the payment and performance of all of the Loan obligations
shall continue to sequre the payment and performance of all of the Loan cbhgations in accordance
with the terms of the Loan Documents

2 PERFORMANCE BY GUARANTOR

2.1 If Borrowor fails to perform the Guaranteed Obhgations on or before the timee such
mattors are to be doje by Rorrower, Quarantor shall do, at Guarantor's expense, any such matter
which Boirtowe: has fa'luled o do

22 If Guarantoy faila Lo take any such action promptly, Lender may pursue any
iemedies at liw or ah equity againat Guarantor, without having Lo proceed first against Boirower,
and may itself take guch action, and Guaranior shali be liable to Lender for all expenses, including
attorneys’ fres incurred by Lender, and all amounts paid by Lende: 1n taking any such action

28 If therp 18 more than one (1) Guarantor execuitng this Agreement, the obhigatwons of
all Guarsntois hereunde: shall be joint and several, and all words used hervein in the smgular shall
be deemed to have been used in the pluial when the context and eonstruction so require

8 RTAIN T, Lender may, without the consent of Guarantor, at any
time and from time to time, exthor before or after the maturity of the Note

31 amend any provision of the Loan Agreement, the Note and the Deed of Trust or any
other doruments ovidencing or securing the Loan from Lender, including any change in the interest
rale theremn ot any chlqnge 111 the time or manne. of payment thelreunder,

32 make any agrecemeni with Horiower fin the extension, puyment, compounding,
compromise, discharge or 1elease of any provision of the Loan Agreemenl, the Note, the Deed of
Trust or anv othe texHxs thereof, without notice to or the consent of Guarantor and

33 wﬂ:hotft limiting the gencrality of the foregowng, Lender 13 expressly authorized to
surrende: to Borrower|or to deal with or modafy the form of, any secunity which Lender may al any
time hold to secwie the pe: formance of any obligation heveby guatanived and the guaranties herein
made by Guarantol slﬁll not be impayed or affected by any of the foreguing

4 WAIVERS BY/GUARANTOR

41 Guatantor bereby waives any and all legal requirements that l.ender shall institute
any action o1 proceedings at law o1 1 equity agamnst Borrowei or anyone clse with respect to the
breach of Lhe Guaanteed Obligations or with respect to any other security held by Lender, as a
wnditiou precedent to bringing an action agamst Guarantor pursuant to this Agreement All
remedies afforded to Leénder by reason of this Agreecment are separnle and cumulative remedies and
none of such remedies, whether exercised by Lender or not, shall be doemed to be 1n exclusion of any
one of the othes :eme:i s available to Lender, and shall not 1n any way limit or prejudice any other
legal o1 equitable 1emedy available to Lendet
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42 Guaranter hereby waives preseniment fuor payment, demand protest, notice of
protest and of dishonor, notice of acceptance hereof, notices of default and all other notices now or
hereafter provaded by law

43 Guaraator warves all rnght to require Lender to pioceed against the Borrower or any
other person, firm or ¢orporation or to apply any security Lender may hold at any time or to puraue
any judictal, nonjudwial and/or provisional remody Lender may proceed against Guarantor with
respect to the Gnardnteed Obligations without takmg any action against Borrower or any other
person, firm or corpotatxon and without pioweding against or applying any security Lender holds

44 Until the Guaranteed Obligations have been fully satisfied, Guaranior shall not have
any right of eubmgatmn Guaraotor waives any benefit of and any nght to participate i any
collateral or security held by Lender for the performance of the Guaranteed Obhgations Guarantor
hereby authorizes and empowers Lender, at Lender's sole discretion, withoul any notice to
Guarantor whatsoever, to exercise any nght or remedy which Lender may have, including without
limitation judicial foreclosure, exerase of rights of power of sale, or taking of a deed or an
asgignment 1n hieu of flbreclosure as to any collateral or secunty in real property or personal property
which Lender may huﬂd for the performance of the Guaranteed Oblhgations Guarantor shall be
hable to Lender for any deficiency resulting from the exercise by Lender of any such judicai or
nonjudicial 1emedy, even though any rights, including without imitation any rights of subrogation,
contributien and/or ml‘lemmty, which the Guaranior may have against Borrower or other parties
might be destroyed or'dismissed by the exercise of any such judicial or nonjudicial remedy

45 Guarantor speufically agrees that Guarantor shall not he released from hability
hereunder by any actidn taken by Lender including, without hmitation, a nonjudrcial sale under the
Deed of Trust, that would afford Borrower a defense based on Califorma’s anti-deficiency laws, in
general, and Code of 'Civil Procedure Section 580d, in specific Without hmiting the foregoing,
Guarantor expressly uxp,derstands acknowledges and agrees as follows

451 In the event of a nonjudiuial foreclosure {through the exercise of the power of
sale under the Deed of J.I‘rust)

(a)  Borrower would not be hable for any defictency on the Note under Cahfornia
Code of Cival Px!occdure Section 5804,

(b) Guarantor's subrogation righta agamnst the Borrower would thereby be
destroyed,

{c) Guarantor would be solely hable for any deficiency te Lender (without
recourse against Borrower), and

(d) Guarantor would therchy be deprived of the antidefictency proteclions of said
Section 580d

452 Wete it not for CGuarantor's knowing and mienlional waivers contained
herein, the destruction tf Guarantor's subrogation rights and anlideficiency protections would afford
Guarantor a defense to an action against Guarantor hereunder, and

453 Notwithstanding the foregoing, Guaranto: expressly waives any such defense

to any action against Guarantor hereundet following a nonjudicial foreclosure sale or 1n any other
circumstance under whp%-h Guarantor's subrogation .ights against Borrower have been destroyed
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16 Upon the vccurrence of an Event of Default hersunder, Lender may maintamn an
action upon this Guaranty whether or not action 18 brought against Bonower and whether or not
Borrower 1s joined 1 any such action Lender may maintain successive actions for other defaults,
and Lender's rights hercunder shall not be exhausted or waived, and Lender shall not be estopped to
proceed aganst Guarantor pursuant to this Guaranty, by the exercise of any of Lender's rights or
remedies or by any such action or by any number of successive actions, until and unless the
Guaranteed Obhgations have been fully satisfied and each of Guarantor's obhigations hereunder has

been fully performed or otherwise satisfied

4.7 Guarantor expressly waives any and all benefits, nghts and/or defenses which might
otherwise be available to Guarantor under Califorma Civil Code Seclions 2787 to 2865, inclusive,
and 2899, 2963 and 3433

48 Guarantor expressly waives any and all benefits, rights and/or defenses which maght
otherwise be available to Guarantor under Cahfornia Code of Civil Procedure Sections 580a, 6580b,
580d and 726 Iu specific, but not by way of hmitation, Guarantor expressly waives any and all fair
value rights under Califorma Code of Crvil Procedure Section 580a as set forth 1 Henk of Southern
California v Dombrow, 39 Cal App 4th 1457, 46 Cal Rptr 2d 656 (dth Dist, Dwv 1, 1995)
(decertified)

49 Any acton, whether judicizl or nonjudicial or 1n puzsuit of any provisional remedy,
taken by Lender against Borrower or agamst any collateral ar security held by Lender which shall
impair or destroy any nghts Guarantor may have agamst Borrowe: shall not act as a waiver or an
estoppel of Lender's ﬁghts to proceed against and 1mtiate any action against Guarantor to enforce
the terms of this Guaranty and unti! the Guaranteed Obhgations have been fully satisfied

410  Guarantor expiessly waives any defense or benefits arsing out of any federal or state
bankruptey, insolvency, or debtor relief laws, including without lumitation under Sections 364 or
1111(b}2} of the United States Bankruptey Code

411 Guarantor acknowledges that (uarantor has been made awaye of the provisions of
Cahfornia Civil Code Section 2856 has read and understand the provisions of thal statute, have
been advised by their'counsel as Lo the scope, purpose and effect of that statute, and based thereon,
and without imiting the foregoing wawers, Guarantor agrees L0 waive all suretyship nghts and
defenses described 1n Civil Code Sections 2866(a)~(d) Without limiting any other waiveis herein,
Guarantor hereby gives the following waiver pursuant to Section 2856(d) of the Califorma Civil
Code

Guarantor warves all 11ghts and defenses armng out of an elechion of remedies by
Lender, even though that election of remedies, such as a nonjudicial freclosure with respect to
secunty for a guaranteed obhgation, has destroyed Guarantor's rights of subrogation and
rexmbarsement agmnst Borrower hy the operation of Section 580d of the Code of Crvil
Praceduie or otherwise

412  As provided in Civil Code Section 2856(c), Guarantor makes the following waivers of
specific rights afforded under Cahfornia law

Gua;ani,or waives all ughts and defenses that (uarantor may have bhecause
Borrower's debt is secured hy real pruperty This means, among other thinga

(1) Lender muy collect from Guaianior without first foreclosing on any real o
petsonal propexty collatet al pledged by Boriower

2) i Lender oreclases on any real property collatexal pledged by Borrower
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{A) The amount of the debt may he reduced only b, the price for which
that collateral 1s sold at the foreclosure sale, even if the collateral 18 worth more than the sale
price

B) Lender may collect from Guar antor even if Lender, by foreclosing on
the real property collateral has destroyed any right Guarantor may have to collect from
Borrower

This 18 an uncondational and rzevocable waiver of any nghts and defenses Guarantar may
have because wer's debt 18 secured by real property These rghts and defenses include,
but are not limeted to, any rights or defenses based on bection 5804, 580b 580d or 726 of the
Code of Ciwzi Procedure

5 A WLE NT OF W, RS Cuarantor acknowledges that it has relied on the
adwvice of 1ts own counsel 1n making this Guaranty and has reviewed the waivers of rights contamed
heiemn with its counsel Guarantor further acknowledges that it understands and accepts as a
necessary pait of this i‘z'uaranty the waivers of 1ights sot forth above, after reviewing the extent and
effect of the wawvers in/this Guaranty with 1ls counsol

8 A 'S WAR TIE
61 Guarantor warrants and acknowledges that.

611 there are no conditions precedent to the effectiveness of this Guaranty, and
this Guaranty shall be 1n full force and effect and binding on Guarantor regardless of whether
Lender obtains other collateral or any guarantees from others or takes any other action
contemplated by Guarantor,

612 Guarantor hay estabhshed adequate means of obtaining from sources other
than Lender, on 2 continuing bass, financal and other iformation pertaimng to Borrower's
financial condition at)d Borrower's activities ielating thereto and the status of Bortower's
performance of obhgations imposed by the [oan Documents, and Guarantor agrees to keep
adequately informed from such means of any facts, events or circumstances which might in any way
aftect Guarantor's risks hereunder, and Lender has made no representation to Guarantor as to any
such matters, and

8 1.8 the most recent financial stalements of Guarantor previously dehvered to
Lender are tiue and correct in all matenal respects, have been prepared in a manner which fairly
piesenls the financial condxtwn of Guarantor as of the respective dates thereof, and no matenal
adveige change has oacuu-ed in the financial condition of Guarantor since the respective dates
thereof, and

614 Guarantor has not and will not, without prior wntten cunsent of Lender, sell,
lease, assgn, encumber, hypothecate, transfer o1 otherwise dispose of all or substantially ail of
Guarantor's assete, othé) than in the ordinary course of Guarantor's business

62 Each Guarantor wairants and acknnwledges a financial interest 1 and relationship
to Boriower such that Guaiantor agiees to enter into this Guaranty to mduce Lender to make the
Loan described in the l%ood of Trust Guarantor further warrants and acknowledges that it will
recerve substantial benefit from the making of such Loan
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6.3 Guarantor's Representations, Warranties and Affirmative Covenant.

631 Guarantor 18 not required io file reporte under Section 15(d) of the Securities
Exchange Act of 1934, and has no securities registered under Section 12 of the Secunities Exchange
Acl of 1934

63.2  Guarantor will notify Lender promptly upon the Guarantor being required to
file 1eports under Sef:pon 15(d) of the Securities Exchange Act of 1934, or regstering securities
undezr Section 12 of the Securities Exchange Act of 1934

7 NO RELEASE Unt:l the Guaranteed Obligations have been fully satisfied, and until all of
the terms, covenants and conditions of this Agreement are fully performed, Guarantor shall not be
released by any act on thing which might, but for thia paragraph, be deemed a legal or equitable
discharge of a swmaty (including any act by Lender which might have the effect of destroying
Guaiantor’s rights of ihbrogauon against Borrower, such as in the case of foreclosure), or by reason
of any wawver, extension modification, forbemance or delay of Lender or its farlure to proceed
promptly or otherwise, or by reason of any further obligation or agrecment between any then owner
of the subject property and the then holder of the Deed of Trust and/or the Note relating to the
payment of any sum| secured thereby, or to any of the other terms, covenants and conditions
contained therein, and Guarantor hereby expressly waives and suinienders any defense to thie
liability under this Agreement based upon any of the foregoing acts, thangs, agreements or waivers

8 NOTICES xcept ds expressly provided heremn to the contiary, any notice, demand o
request by Lender to (tuarantor shall be in writing and shall be duly given or made Lo Guarantor if
etther dehivered pera ||lally or if mailed by U 8. regmstered or certified mail to Borrower at the
addiess for Borrower appearmg m the Deed of Trust

9 TERMINATION Notwithstanding anything herein contatned, this Agieement shall remain
1n full force and effect and shall not terminate until the earlier of (3) payment 1n full of the amounl of
princpal and mterest then owing to Lender, or its successors or assigns, and all other sums and
payments which may be or become owing under the Deed of Trust and the Note, and (b) full and
satisfactory performance of the Guaranteed Obligations

10. GOVERNING LAW This Agreement shall be governed by and construed in accordance
with Califormia law, without regaid to conflicts of law principles

i1 BIN DIJ:{Q_E_EE‘}E_Q_T This Agreement shall mnure to the benefil of Lender and 1ts successors
and assigns and shall l|>p binding upon the hens personal representatives, successors and assigna of
Guarantm

12, JURY TRIAL WAIVER Guarantor irrevocably watves and agrees not to assert, by way of
motion as n defense or otheiwise, any 11ght which it may have to a trial by jury m connection with
any suit, achion or proceeding arsing oul of or relating to this Agreement, all to the fullest extent
permussible under appl#cable law

13 SEVERABILITY, Every provision of this Agreement is intended to be severable If any
ierm provision, sectio ,i"l subsection of this Agreement 1s declared to be illegal or invalid for any
reason whatsoever, by & court of competent jurisdiction, such illegality or mvahdity shall not affect
the othe: terms, provisions, seclions or subsections of this Agreement, which shall iemamn binding
and enforceable

|
14 FEES AND EXPEN . Guarantor agrees to pay all of the Lender's costs and expenses,
ineluding attorneys' fees, which may be mncurred mn any effort to enforce any term of this agreement,
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mncluding all such costs and expenses which way be mcurred by Lender in any legal action reference
or arbitralion proceeding

15 FINANCIAL COVENANTS  Guarantor agrees that all of the financial reporting
requrements and covenants set forth n the Loan Agreement and expressly made appheable to
Guaranto: shall be and arc mcorporated herewn as if set forth 1n full, and Guarantor agrees to be
bound by such reporting requirements and financial covenants, as they apply to Guarantor In
additton, Guarantor acknowledges that said reporting requirements and financial covenants are
material inducements to Lender making the Loan to Borrower, and that Cuarantor's breach or
default of any such requirements and covenants shall constitute a default hereunder and under the
Loan Documents Guarantor acknowledges that (a) it shall not transfer any assets to Guarantor's
spouse or otherwise 1 violatwon of the above~described financial wovenants, and (b) Guarantor's sole
and separate property and commuwmty property mterests shall be liable for payment of all
Guaranteed Obhgations hereunder notwithstanding the fact that no spouse of any Guarantor has
executed this Guaranty

16 CURRENCY INDEMNITY. Guarantor agrees to mdemmfy Lender agamnst any loss
meurred by 1t as a 1esult of any judgment or order being given o1 made for the payment of any
amount due under this Guaranty and such judgment or crder being expressed 1n a currency other
than Umited States dollais and zs a result of any vaniation having occurred in the rates of exchange
between the date of any such amount becomung due under this Guaranty and the date of actual
payment theieof The foregoing indemnity shall constitute a separate and independent obligation of
Guarantor and shall apply urespective of any indulgence granted to Guarantor from tune to time
and shall continue m full force and offect notwithslanding any such judgment or order as aforesaid

17 SUBORDINATION OF CERTAIN INDEBTEDNESS
171 Su of All r As uaed herein, the term "Guarantor

Claims" shall mean all debts and Labihties of Borrower to Guurantor, whether such debts and
hatilitses now exist or are hereafter incuried or arse, or whether the obligations of Borrawer
thereon be direct, tontingent, primary, secondary, several, joint and several, or otherwise, and
urespective of whether such debts or habihties be evidenced by note, contract, open account, v
otherwise, and urcspéctive of the peison or peisons 1n whose favor such debts or habilities may, at
then inception, have been, or may hereafter be created, or the manner n which they have been or
may heieafler be acquived by Guaranior The Guaraator Claims shall include without limitation all
nights and claims of G:uarantor against Borrower {a11sing 1s a rosult of subrogation or otherwise) as
a iesult of Guarantm'lm payment of all or a portion of the Guaranteed Obligations Guarantor shall
not recewve or colleet, directly or indirectly, from Boriower or any other party any amount upon
Guarantor Claums duying the continuance of an Kvent of Default or «f such payment would cause
Boriower or Guarantor to be in viclation of any covenants in the Loan Documents

172 Clauns in Bapkruptcy In the eveat of recrvership, bankruptcy reorganization,
airangement, debtot's relief, or other msolvency proceedings involving Guarantor as debtor, Lender
shall have the right to prove 1la JJaim m any such proceeding so as to establish its rights hereundex
and ieceive directly fiom the recetver trustee o other court custodian dividends and payments
which would otherwise be payable upon Guarantor Claims Guarantor hereby assigns such
dividends and paymenis to Lender Should Lender receive, for application upon the Guaranteed
Obligations, any such dividend or payment which 18 otherwise payable to Guarantor, and which, as
belween Boriower and Guarantot, shall constitute a credit upon the Guarantor Clamms, then upon
payment to Lender in full of the Guaianteed Obligations Guarantor shall become subrogated to the
tghts of Lender to the extent that such payments to Lender on the Guarantor Claims have
contributed toward thqle liquidation of the Guaranteed Qbligations, and such subrogation shall be
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with respect to that proportion of the Guaranteed Obligations which would have been unpaid if
Lender had not received dividends o payments upon the Guarantor Claims

17.3 Payments Held in_Trust In the event that notwithstanding anythiag to the

contraxy in this Guaranty, Guairantor should iecewve any funds, payment, claim or distribution
wluch 1s probibited by this Guaranty, Guaraator ugrees to hold in trust for Lender an amount equal
to the amount of all Iﬁmds payments, clanng or distributions so received, and agrees that it shall
have absolutely no domion over the amount of such funds, payments, claims or distributione so
received except to pay them promptly to Lender, and Guarantor covenants promptly to pay the same
to Lender

17.4 Liens Subordinate. Guarantor agrees that any hens, seeunity interests, judgment
liens, charges or other encumbiances upon Borrower's assets securing payment of the Guarantor
Claims shall be and 1emain 1nferior and subordinate to any hens, secunty intoests, judgment hens,
chaiges or other encumb:iances upon Borrower's assets securing payment of the Guaranteed
Obligations, 1egardless of whether such encumbrances 1n favor of Guaiantor o1 Lender presently
exisl o1 are hereafter created m attach Without the prior written congent of Lender, Guarantor
shall not (a) exercrsc o1 enforce any creditor's nght 1t may have against Borrower, or (b) foreclose
reposiess, sequester or otherwise take steps o1 instilute any action o proceedings (udicial or
otherwise, including without limitation the commencement of, or jownder in, any hguidation,
bankruptey, rearrangement, debtor's telief or insolvency proceeding) to enfoice any hens mortgagos,
deeds of tiust, security inlerest, collateral rights, judgments or othei encumbrances on assets of
Borrower held by Guavantor

[The balance of this page 18 intentionally left blank i
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176 Pre . If all or any poition o the Guaianteed Obligations are paid or
performed, saxd Guaranteed Obbgations shall nonetheless continue and shall remain 1 full forco
and effect 10 the event that all or any part of such payment or performance 18 avorded or recovered
directly or wndwvectly from Lender as a preference, fraudulent tiansfer or otherwise under the
Bankruptcy Code or other similar laws, irrespective of {a) any notice of revocation given by
Guarantor prior to such avoidance or recovery, and (b) full payment and performance of all of the
mdebtedness and obligations evidenced and secured by the Loan Documents

IN WITNESS WHEREOI' Guarantor has executed this Agreement as of the date first above
whitien

GUARANTOR

CAMEO HOMES, a California corporaiion

Jits_ Predidyas

(o
ﬁ;f}lANULIAS

8 GIANULIAS, as trustee of the JAMES
CHRIS GIANULIAS TRUST DATED OCTOBER
14, 2008
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SPOUSAL WAIVER AND CONSENT

The undersigied spouse of Guarantor ("Spouse”) conscnts to Guarantor's execution and delivery
to Lender of the attactlbd Guaranty and acknowledges that, by virtue of the mantal estate, Spousc may
acquire an ownership ifterest in certamn property of Guaranior (hereinafier “said property”) Bemng fully
apprised of the !‘oregodlz , Spouse does hereby forever unconditionally and wrevocably

|

Subordinate afld subject any rights, titles, or nterests of Spouse m said property, together with
replacements and additions thereto, to Lender's nghts under said Guaranty,

Consent 10 all terms and conditions of, as well as all obligations of Guarantor ansing under, the
Guaranty, and agree that any and all such obbganons may be satisfied out of or applied against any
property or other mnterest Spouse owns or may own at any hme m said property, now and forever;

Cosenant and agree not to assert, by suit or otherwisc, any claim or nght Spouse may have or
hereafter acquire 1n said' property agamnst Lender;

Acknowledge that Lender 1s relymg on this Consent and Warver in making the Loan to Barrower
and m accepting the Guaranty from Guarantor,

Agree that Lender, Borrower, and Guarantor may agree i witing to modify the Loaa from time to
tune and such modification shall not affect Spouse's Consent and Waiver described heren,

Agree that any modification of the Loan shall not affect Spouse's Consent and Waiver granted
heremn,

Subordmnate all nghts, txtles, and interest 1n satd property to Lender; and

Agree not ta fake any action to hinder the operation of the Guaranty or frustratc 1 any way
Lender’s recourse against Spouse’s mterest i said property

Lender agrees| that the execution of thus Consent and Waiver shall not m any way make Spouse
hable for the Loan, bui#hall only subject Spouse's joint property mterest 1n said property to the collection
of the Guaranteed Obly gations described n said Guaranty

IN WITNESS WHEREOF, Spouse has executed this Consent and Waiver as of September 15,

2006

) anulias

DMD\wp\Gran\La Costa\Bank Midwest\Spousal Wasver & Consent
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LOAN SALE AGREEMENT

This Loan Sale é\greement ("Agreement”) is made effective this 11th day of Juns, 2008, by Bank
Midwest, N A, a national banking association, whose address 1s 1111 Main St , Sute 1600, Kansas City,
MO 64105 ("Seller") and VRE Acceptance, L L C., a Missourl limited llabllity company (‘Buyer”),
whose address 1s 100 South Brentwood Boulevard, Suite 240, Clayton, MO 63105

RECITALS
WHEREAS, Buyer desires to purchase the Mortgage Loan {as defined below), and
WHEREAS, Sellier desires to sell the Mortgage Loan to Buyer,

NOW, THERE#bRE, in consideration of the foregoing and the mutual covenants, conditions, and
promises hereinafter contained, the receipt and sufficiency of which are hereby acknowledged, the
parties agree as follows

1 DEFINITIONS
For purposes of|thls Agreement, the following terms shall have the meanings indicated

11 Borrower shall mean Arenal Road, LLC, a Califormia imited liability company with an
address of 1105 Quéll St, Newport Beach, CA 92260, and all other parties who are obligors under
the respective Mortgage Loan { “Borrower")

i2 Closing Date or Closing shall mean the date of delivery of such documents,
instruments, wntings, and disbursement of such funds as 1s necessary to complete the purchase and
sale of the Mortgage Loan The Closing Date shall occur on or about June 11, 2008 and Closing
shalloccur prniorto 530 pm EDT

13 Collateral Property shall mean with respect to the Mortgage Loan, each and every
collateral document or account or secunity securing the Mortgage Loan, including, without imitation,
any Mortgage, security agreement, UCC financing statement (if applicable), pledge agreement (if
applicablte), guarani , title insurance policies, tax and insurance escrows or deposits or escrows of
any kind, fire and casualty insurance policies, legal opinions, other insurance and other documents,
agreements or msﬁ:}ments under which legal nghts or obligations are created or exst, If any,
provided to Seller o a predecessor in interest to secure the Mortgage Loan and held by Seller

14 Credit Files shall mean the items pertaining to the Mortgage Loan required to be
delivered by the Seller pursuant to Section 4, any Collateral Property and all other documents
executed or prowdé to the Seller or in the possession of the Seller in connection with the Mortgage
Loan and any additional documents required to be added to the Credit File pursuant to this
Agreement, but shall not include documents created by Seller for its own internal purposes or created
by a third party for eller's benefit which Sefler deems to be proprietary or legally pnivileged

16 Cuti}off Date shallmean 500 pm EDT on the last business day preceding the
Closing Date

16 Gu‘afantors shall mean CAMEQ HOMES, a California corporation, JAMES
GIANULIAS, an individUal and JAMES GIANULIAS, as trustee of the JAMES CHRIS GIANULIAS 1998
TRUST (each, a "Guarantor”, and collectively sometimes referred to as the ‘Guarantors”) under that

certain Continuing Guaranty Agreement [payment and completion] dated as of September 15, 2006
("Guaranty Agreement"
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17 Loan Documents shall mean the Note, the Collateral Property and all documents
which secure andfor evidence the repayment thereof, ncluding but not imited to

(a) that certain Construction Deed of Trust, Assignment of Leases and
Rents and Secunty Agreement {Including Fixture Filing) dated
September 15, 2006 made by Borrower, as Trustor, to Fidelity National
Title Company, as Trustee, in favor of Seller, as Beneficiary, and
recorded In the Official Records of San Diego County As Document No
2006-0659225, as amended by that certain Agreement to Modify Loan
Documents and Amendment to Deed of Trust dated June 8, 2007,

, between Borrower and Lender (as amended, the ' Deed of Trust™), which
Deed of Trust encumbers certain real property and improvements
located in the City of Carlshad, CA, as more fully described in such Deed

| of Trust

{b} that certain Construchon Loan Agreement (Construction Line of Credit)
between borrower and Seller dated as of September 15, 2008, as
; amended by that certain Agreement to Modify Loan documents and
Amendment to Deed of Trust between Borrower and Seller dated June
: 8, 2007 (as amended from time to time, the “Loan Agreement”)

18 Mor*gage Loan shall mean the indebtedness evidenced by the Note

18 Not l shall mean that certain Construction Loan Promissory Note in the oniginal
prncipal amount of §60,629,568 00, dated as of September 15, 2008 given by Borrower in favor of
Seller, as lender, as {t may be amended from fime to time

110 Pruj:lpal Balance shall mean the total principal balance of the Mortgage Loan
outstanding as of th | Cut-off Date

2 PURCH%SE AND SALE

Seller agrees to sell, and Buyer agrees to purchase, all of Seller's night title, and interest in the
Mortgage Loan in accordance with and upon the terms, provisions, and condttions set forth in this
Agreement

3 PURCH%A.SE PRICE

The "Purchase Price" for the purchase of the Mortgage Loan shall be all of the unpaid principal
balance for the Mortgage Loan, equal to $11,154 173 26, plus all unpaid accrued interest through the
Closing Date (calculated at 5% rather than the note rate), plus real estate taxes paid by Seller on behalf
of Borrower, plus title fees and attorneys fees not previously paid by or borne by the Borrower
(collectively, the “Purché e Price”), all as itemized on the Payoff Statement altached hereto The
Purchase Price shall be paid by wire transfer to Seller on the Closing Date The Purchase Price shall be

deemed paid and receved as of the date and time Seller receives the wire transfer

4 ASSIGN}VIENT AND TRANSFER OF POSSESSION AND ENDORSEMENTS

Upon Seller's regeipt of the Purchase Price, Seller shall sell, transfer, assign, set-over and
convey to Buyer, without recourse and without representation or warranty express o implied, except as
provided in Section 6 2 of this Agreement, the Loan Documents, with the exception of the document
descrbed in Paragraph 4 3 hereof

41 Endorsements to Note On the Closing Date, in a contemporaneous closing the
Seller shall deliver to|Buyer the Note, together with an Allonge assigning the Note to Buyer
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42 Assignment of Loan Documents On the Closing Date, 1n a contemporaneous
closing the Seller shall

(a) Sell, assign, convey and transfer to Buyer all Seller's nght, title and interest
i and to the Mortgage Loan, together with all Collateral Property

{b) Deliver the Credit Files to Buyer
{c) With respect to the Mortgage Loan, deliver to the Buyer

()] The onginal of the Note, endorsed to Buyer as provided
In Section 4 1 above

() The onginal Deed of Trust, and all amendments thereto,
in each instance with evidence of recording thereon

(ny The assignment of the Deed of Trust, to Buyer or
Buyer's designee, which assignment shall be in form and substance
acceptable for recording

() With respect to the Mortgage Loan, the onginal policy of
titte insurance or, If the onginal policy of title insurance has not baen
delivered to Seller by the titie insurance company or 1s not in Seller's

i files, a marked title binder delivered by the title insurance company’s
agent

43 Convkyance Agreement Excluded It 1s specifically acknowledged and agreed
between Buyer and Seller that (1) Seller has disclosed to Buyer the full text and terms of that certain
Conveyance Agreement by and between Arenal Road, LLC, a Califorma Limited Liability Company
1105 Quail Street, Newport Beach, Calfornia 92660 (“Borrower") and Bank Midwest N A, a national
banking association,|1111 Main Street, Suite 1600, Kansas City, Missoun 64105 {("Lender” or its
nominee) for real property located in Carlsbad, San Diego County, California effective as of May 7,
2008 (the “Conveyarice Agreement”} and (1) that Seller Is not, on the Closing Date assigning to Buyer
any of its nghts unde|r the Conveyance Agreement

44 Recording Buyer shall be responsible for recording any and all assignments
(including a UCC-3 Financing Statement) and obtaining any necessary title or insurance
endorsements, provided that as a condition to Closing, Buyer shall receive an endorsement to each
title policy raising no jadditicnal title matters The assignment for the Mortgage Loan shall be
substantially in the fqrm of Schedule 1 attached hereto

be deemed to occur at such time as Seller has received payment of the Purchase Price and Buyer
has received delivery of same Thereafter, Seller shall have no responsibility for the Loan
Documents and Credit Files and the nsk of loss or damage with respect thereto, and any other
documents to be transferred hereunder, shall be solely borne by Buyer

45 Rlsrl}of Loss Conveyance of the Credit Files and Lean Documents to Buyer shall

icing From and after the Closing Date, Seller shall not, without the prior written
consent of Buyer (a) release any Collateral Property or any party from any liabiity on or with respect
io the Mortgage Loan, (b) compromise or settle any claims of any kind or character with respect to
the Mortgage Loan, (c) enter into any modification or forbearance agreement with respect to the
Mortgage Loan, or (d) iniate, complete or otherwise take any action with respect to a foreclosure on
any of the related property Unless there Is a separate agreement between the parties for the
servicing of the Mortgage Loan by Seller, all nghts, obligations liabilities, and responsibilities with
respect to the servicing of the Mortgage Loan shall pass to Buyer and Seller shall be discharged from
all hability therefor on the Closing Date

266208 2/062503 00603



i

5 PAYMENTS AFTER CUT-OFF DATE

51 Receipf Prior to Closing Date All payments received by Seller with respect to the
Mortgage Loan on gnd after the Cut-off Date and prior to the Closing Date shall belong to Buyer and
shall be, within two (2) business days after the Closing Date, transferred to Buyer, with any and all
negotiable instruments being endorsed by Seller without recourse, representation, or warranty

§2 Recenét Following the Closing Date Any payments received by Seller subsequent to
the Closing Date shall belong to Buyer, and Seller shall promptly remit such payments within two (2)
business days to Buyer, with any and all negotiable instruments being endorsed by Sefler without
recourse, represent:ahon, or warranty

6 SELLER'S REPRESENTATIONS, WARRANTIES AND COVENANTS.
61 Seller's Covenants Seller covenants and agrees as follows

611 Seller agrees to cooperate with Buyer to the extent required by faw, or by any
government agency, or any private insurance carrier, to complete, upon Buyer's request,
necessary reporting forms associated with such agency and any other insurance carlers, and to
do any other ac¢|$ reasonably required to complete the fransfer of the Mortgage Loan to Buyer

612 Seller shall take such other actions that Buyer may reasonably request to

complete the traﬁisfer of the Mortgage Loan pursuant to the terms of this Agreement

8613 |Atter the Closing Date, Seller shall notify the Borrower that Buyer has purchased
the Mortgage Lrtgn and direct such party that payments under the Morigage Loan from and after
the Closing Date shall be made to Buyer at the address specified in the wntten notice

6.2 Seller's Warranties and Represontations Seller hereby warrants and represents,
as of the date hereof and as of the Closing Date, the following

621 iTo the best of Seller’s knowledge, no statement, report or other document or
instrument constituting a part of the Credit File contains any untrue statement of fact or omits to
state a fact necessary to make the statements contained therein not misleading

622 The information with respect to the Mortgage Loan set forth on Exhibit A is true
and correct n all matenal respects

|
623 [The documents set forth on Exhibit B to this Agreement reflects all of the
documents, mst’ruments and agreements that evidence and/or secure the Mortgage Loan, a true
and complete original of such Loan Documents 1s being delivered to Purchaser simultaneously
with the closing '

624 Seller's execution, delvery, and performance of this Agreement have been duly
authonzed by all necessary action

625, ‘ his Agreement constitutes a legal, valid, and binding agreement of Seller,
enforceable against Seller in accordance with its terms

826 To the best of Seller's actual knowledge, Seller has complied with all laws,
statutes, ruies, r’:—.jgutatlons, charter provisions, articles, and bylaws to which it may be subject

with, result in a breach of, default under, or be adversely affected by any agreements,
nstruments decrees, judgments, injunctions, orders, writs, laws, rules, regulations, or any
detegmmatlon or award of any arbitrator to which Seller is a party or by which the Mortgage Loan
are bound

627 |Tomphance with the duties and obligations under this Agreement will not conflict
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628 To the best of Seller's aciual knowledge, there are no claims, off-sets, defenses,
agreements or other arrangements affecting or modifying Borrower's obligations under the
Mortgage Loan or the Loan Documents, or Guarantors’ obligations under the Guaranty
Agreement other than those set forth i the text of the Conveyance Agreement which has been
provided to Buyer

629. Seller represents that it has not imposed the default rate of interest on any
Borrower, and ﬁ"é unpald, accrued interest represents interest accrued on the Mortgage Loan at
the contract rate of interest provided for in the respective Loan Documents

6210 The terms of the Mortgage Loan have not been waived, altered or modified in
any respect, excélapt by written instruments that are part of the Credit File (as same existed as of
the Cut-Off Dateg)

6 211 The Selieris not holding any reserves or funds in escrow

6 212 The "“New Borrower Equity” requirement, as described in Section 3 of that
certain Agreeméht to Modify Loan Documents and Amendment to Deed of Trust between
Borrower and Seller dated as of June 8, 2007 {"Agreement to Modify"), has not been satisfied by
Borrower

6 213 Seller did not receive the notice described in the final paragraph of Sechon 4 of
the Agreement to Madify on or before January 28, 2008

g3 Limitation on Seller's Warranties No person acting on behalf of Seller is
authorized to make, :}and by execution hereof, Buyer acknowtedges that no such person has made
any representation, warranty, guaranty, or promise whether oral or wntten, except as set forth in
Section 6 2 above, a;nd no such agreement, statement, representation, or promise made by any such
person which 1s not ?ontamed herem shall be valid or binding upon Seller Without imiting the
foregoing, Seller haé| not made, does not make, and specifically disclaims any warranties,
representations, promises, covenants, agreements, or guaranties of any kind, whether express or
implied, oral or wntten, past, present or future regarding  a) the marketability, value, nature, quality,
condition, or collectibility of the Mortgage Loan and the Loan Documents, b) the creditworthiness of
any Borrower, ¢} theiform or sufficiency of the documentation evidencing, securing, and/or related to
the Mortgage Loan, 'd) the value of any coliateral which secures the repaymant of the Mortgage Loan,
e) the validity, transferability, prionty, enforceability, or perfection of the Loan Documents, f) the state
of itle of the Propert||es, or g)the authenticity, validiaty or completeness of the Credit Files, h) the
ncome, If any, to be derived from the Mortgage L.oan 1} the suitability of the Mortgage Loan for any
activities and uses which Buyer may intend, J) the comphance with all applicable federal, state, or
local laws as related !to the Mortgage Loan, k) environmental matters relating to any property
securing the Mortgage Loan Except as otherwise expressly provided i Section 6 2 of this
Agreement, the Mortgage Loan s to be sold and transferred to Buyer on an "AS 18", "WHERE IS"
BASIS, without wartanties or representations either expressed or implied by law

Seller shait u;':demmfy the Buyer and hold it harmless against any loss, damages, penalties,
fines, forfeltures, legal fees and related costs, judgments, and other costs and expenses resulting
from a breach of th IfSeller's representations and warranties contained in this Agreement or the
failure of the Seller to perform its obligations under this Agreement

7 BUYER'S REPRESENTATIONS, WARRANTIES, AND COVENANTS

71 Buyer's Covenants Buyer covenants and agrees as follows

7.1.1  [INTENTIONALLY BLANK]
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7412 After the Closing Date, Buyer shall promptly notify Seller of any documentation or
knowledge Buyer acquires regarding a claim made in wiiting, threatened claim expressily
mentiorung Seller, or any iigation filed by any Borrower that relates to the Mortgage Loan

713 Prior to the Closing Date, Buyer agrees that Seller shall have the nght to use,
Inspect, and make exiracts from or copies of any Credit Files for any reason

72 Buyer's Warranties and Representations Buyer hereby warrants and represents,
as of the date hereof'and as of the Closing Date the following

721 Buyers duly organized and validly existing and in good standing under the laws
of the state where it 1s organized

722 Buyer has not relied upon any information, wntten or oral, given to Buyer by any
representative of Seller other than the information contained in the Credit Files and in this
Agreement Buyer 1s sophisticated and has knowledge and experience in financial and business
matters that enable it to evaluate the ments and nisks of the transactions contemplated by this
Agreement

723 ﬁuyer has the full power and authonty to purchase the Mortgage Loan on the
terms set forth in'this Agreement

724 Buyer's execution delivery, and performance of this Agreement have been duly
authorized by aif hecessary action

726 This Agreement constitutes a legal, valid, and binding agreement of Buyer,
enforceable agaihst Buyer In accordance with its terms

726 Complance with the duties and obligations under this Agreement will not conflict
with, result in a bIeach of, default under, or be adversely affected by any agreements,
instruments, decrees, judgments, injunctions, orders, writs, laws, rules, regulations, or any
determination ori award of any arbitrator to which Buyer 1s a party or by which its properties or the
Mortgage Loan are bound

727 The acquisition of the Mortgage Loan by Buyer will not violate any applicable law
or regulations or any governmental or quast-governmental entity having jurisdiction over Buyer
and/or the Mortgage Loan

728 Buyer agrees to indemnify Sefler and to hold Seller harmless from and against
any and all clams demands, losses, damages, penaltes, fines, forfeitures, judgments, legal
fees, and other costs, fees, and expenses heretofore or hereafter incurred by Seller as a result
of 1) a breach by Buyer of its representations and warranties, or i) any unlawful collection
practices by or an behalf of Buyer subsequent to the Closing Date in connection with the
Mortgage Loan

729 Nerither Buyer nor any of its officers, pariners, agents, representatives,
employees, or parties in interest has colluded, conspired, connived or agreed, directly or
indirectly, with any other firm or person to submit a cotlusive or same offer to purchase the
Mortgage Loan '

7 210 Buyer acknowledges that certain internal analyses, altorney-client privileged
documents, internal memoranda, credit information, regulatory reports, internal assessments,
and other simila Hocuments may be, but are not necessarily, missing or excluded from the Credit
Files Buyer further acknowledges and agrees that the excluded documents are not to be sold,
transferred, assigned, or conveyed by Seller to Buyer, and Buyer shall not ask for or be provided
access to any or all of such excluded documents, provided that Seller, if requested, shall proviie
to Buyer a list of the documents not to be provided to Buyer with a brief description of the
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general nature and subject of the document that enables Buyer to reasonably understand the
information covered by the document

7 2 11 Buyer shall not institute any enforcement or legal action or proceeding in Seller's
name of in the name of any prior holder of the Mortgage Loan, or any local, state, or federal
regulatory agen:?j; or association or make reference to any of the foregoing entities (other than
reciting the histarical ownership of the Mortgage Loan) or any correspondence to or discussion
with the Borrower regarding enforcement or collection of the Mortgage Loan

8 MISCELLANEQUS

81 Brokerage Commisslons, Buyer and Seller represent and warrant to each other
that neither party haﬁ dealt with a broker in connection with the Mortgage Loan and the transactions
described herein Each party hereto agrees to indemnify, defend and hold the other harmless from
and against any and all claims, causes of action, losses, costs, expenses, damages or liabllitties,
including reasonable attorneys’ fees and disbursements, which the other may sustain, incur or be
exposed to, by reason of any claim or claims by any hroker, finder or other person for fees,
commissions or other compensation ansing out of the transactions contemplated in this Agreement if

such claim or claims are based in whole or in part on dealings or agreements with the indemnifying
party

82 Assignment This Agreement shall bind and inure to the benefit of and be
enforceable by the Seller and the Buyer and the respective successors and assigns of the Seller and
the Buyer as allowed herein

83 Disclaimers

831 Except with respect to a breach of this Agreement, Buyer, its affiiates, officers,
direclors, agents, successors or assigns thereof, and all subsequent transferees of the Morigage
L.oan hereby waive any night or cause of action they may now or in the future have agalnst Seller, and
all prior holders of tq’ Mortgage Loan, and any of their respective officers, directors, employees,
representatives, agents, coniractors, attorneys and predecessors in interest as a result of the
purchase of the Morigage Loan From and after the date of this Agreement, Buyer shall indemnify
and hold harmiess Seller against and from any and all liability for, and from and against any and all
losses or damages Seller may suffer as a result of, any ¢laim that Seller shall incur or suffer as a
result of a) any actior omission of Buyer, its affiiates, officers, directors, agents, successors or
assighs in connectndﬁ with the Mortgage Loan and this Agreement, b) the inaccuracy of any of
Buyer's representations or warranties herein, ¢) the breach of any of Buyer's covenants herein, or d}
any claim by any Borrower regarding the assignment, subseguent enforcement, servicing, or
admimistration of the Morigage

832 Except with respect to a breach of this Agreement, Seller, its affiates, officers,
directors, agents, sugcessors or assigns thereof, hereby wave any night or cause of action they may
now or in the future hbve against Buyer, and all subsequent holders of the Mortgage Loan, and any of
their respective ofﬁcErs, directors, employees, representatives, agents, contractors, attorneys and
successors in interest as a result of the sale of the Mortgage Loan From and after the date of this
Agreement, Seller sja Il indemnify and hold harmless Buyer against and from any and all habilty for,
and from and against any and all losses or damages Buyer may suffer as a result of, any claim that
Buyer shaii incur or suffer as a result of a) any act or omission of Seller, its affiliates, officers,
directors, agents, successors or assigns in connection with the Mortgage Loan and this Agreement,
b) the inaccuracy of any of Seller's representations or warranties herein, ¢) the breach of any of
Seller's covenants hEretn, or d) any claim by any Borrower regarding the assignment, pre-sale
enforcement, servicing, or administration of the Mortgage by Seller

1
84 Notices All communications required hereunder be given to Buyer and Seller at
their respective addresses as set forth above, or at such other addresses as either party may
designate by notice given in accordance with the terms of this paragraph  All communications to
Seller shall also be sentto Bank Midwest, NA 1111 Main St, Ste 1600, Kansas City, MO 64015,
Attn  John Baxter All communications to Buyer shall be sent to Virtual Realty Enterprises, LLC,
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100 South Brentwood Boulevard, Suite 240, Clayton, MO 63105, Attn  Henry Warshaw  All
communications or notices required or permitted pursuant o this Agreement shall be in writing and
shall be deemed to have been properly given and received a) if sent by hand delivery, then upon
such delivery, b) if sent by overnight courier, then 1 day after dispatch, and ¢) if mailed by registered
or certified U S Mall, postage prepaid and return receipt requested, then 3 days after deposit in the
mail

85 Miscellaneous a) Headings in this Agreement are for convenience only and shall
not define or mit the  provisions hereof b) This Agreement shall be construed according to its
ordinary meaning and shall not be strictly construed for or against any party hereto c¢) This
Agreement shall be governed by the laws of the State of Missouri d) All of the terms, covenants,
nghts, benefits, and conditions heremn contained, including any exhibit shall inure to the benefit of and
be binding upon the parties hereto and thelr successors and assigns e} Any modification or waiver
of any term of this Agreement, must be in wnting, signed by the party or parties against which
enforcement of the modification of waiver 1s sought f) This Agreement constitutes the entire
agreement among the parties pertaining to the subject matter hereof and all prior and
contemporaneous agreements, representations, and understandings, written or oral, are hereby
superseded and merged into this Agreement g) The parties hereto agree to execute such additional
documents and to parform such additional acts as may be reasonably necessary to carry out the
purpose and intent of this Agreement  h) Shouild any term, provision, covenant, or condition of this
Agreement be void, invalid, or inoperative, the same shall not affect any other term, provision,
covenant, or condition of this Agreement but the remainder thereof shall be given effect as though
such void, Invalid, or inoperative term, prowvision, covenant, or condition had not been contained
herein 1} This Agreement may be executed in counterpart, and each such counterpart, when taken
together with all other counterparts, shall be deemed one and the same coriginal document ]) Any
exhibits to this Agreement are incorporated into this Agreement by reference as If fully set forth
herein

[THE REMAINDER OF THIS PAGE INTENTIONALLY BLANK]
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IN WITNESS WHEREOF the parties hereto have signed this Agreement as of the day and year first

above written

SELLER

Bank Midwes

@ML

g PN S

John Baxter, Sentor V;oL President

AN
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BUYER

VRE Acceptance, LLC

By Ocala First Corporation, Inc, a Flonda
corporation, its manager

By
Henry Warshaw 1ts President




Principal Balance as of June 11, 2008

EXHIBIT “A”

{Mortgage Loan Balance)

Accrued But Unpaid interest as of June 11, 2008 (at 5%)

1% & 2™ installment 2007-08 RE Taxes

Title Fees
Attorneys Fees

Per Diem Interest

266209 2/062503 00003

$1,549 19

TOTAL

$ 11,154,173 26

§ 29589529
$  294,34993
$ 750 00
$ 9,573 50
$ 11,754,741,98



EXHIBIT “B”
{(Mortgage Loan Documents)
SAN DIEGO

1 Construction Loah Promissory Note, dated September 15, 2006, by Arenal Road, LLC in favor of
Bank Midwest N A , in the principal amount of $60,629,568 00

2 Construction Loan Agreement (Construction Line of Credit) between Arenal Road, LLC and Bank
Midwest, N A dated September 15, 2006

3 Construction Deed of Trust, Assignment of Leases and Rents and Secunity Agreement (Including
Fixture Filing) made by Arenal Road, LLC, as Trustor, to Fidelity National Title Company, as Trustee, in
favor of Bank Midwest, N A , as Beneficiary, dated a s of September 15, 2006 C

4 Agreement to Medify Loan Documents and Amendment to Deed of Trust dated as of June 8,
2007 by and between Arte:ena! Road, LLC and Bank Midwest, N A
5 All other documents from Arenal Road, LLC in favor of Bank Midwest, N A executed In

connection with the Mortgage Loan, except as set forth herein

268209 2/082503 00003
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WHEN RECORDED RETURN TO

SCHEDULE 1

ASSIGNMENT

This Assignment ("Assignment”) 1s made as of June 11, 2008, by Bank Midwest, N A ,
1111 Main Street, Suite 1600, Kansas City, Missoun 64105 (" Seller”), in favor of Virtual Realty
Enterprises, LLC, a Missoun imtted hability company, whose address is 700 Corporate Park Dr,
Suite 310, St Lowis, MO 63105-4208 ("Buyer")

RECITALS

A Seller 1s the owner and holder of that certain loan (“L.oan”) evidenced by that certamn
Construction Loan P romissory Note ("Note™) dated September 15, 2006 in the amount of
$60,629,568 00 executed by Arenal Road, LLC, a Calformia limited hiability company
("Borrower”), in favor of Seller, as medified from time to time

B The Note 1s secured in part by that certain Construction Deed of Trust, Assignment of
Leases and Re}:fﬂs and Securty Agreement {Including Fixture Filing) dated as of
September 15, 2006, as Instrument No 2006-0659225 n the Of ficial Records of San
Diego County, éxecuted by Borrower to Fidehty National Title Company, as Trustes, in
favor of Seller, as Beneficiary ("Deed of Trust")

C The Deed of Trlust encumbers, among other things, certain real properly ("Premises”)
legally describ d on the attached Exhibit A, which is incorporated herein by this
reference as if’ fully set forth

NOW THEREFPRE, in consideration of the foregoing recitals, the covenants and
agreements hereinafter set forth and other good and valuable c onsideration, the receipt and
sufficiency of which 1s hereby acknowledged, Seller hereby absolutely assigns, sells, transfers,
sets over, and convey's to Buyer the Note, the Deed of Trust and the Loan Documents set forth
in the Loan Sale Agreement (hereafter defined), which is incorporated herein by this reference
as if fully set forth, and/the Credit Files (as defined in that certain Loan Sale Agreement dated
as of June 11, 2008 (the "Loan Sale Agreement") entered into between Buyer and Seller)
without recourse, all indebtedness secured thereby , and all nghts, titles, interests, interest
reserve accounts, and all remedies arising thereunder or relating thereto

Except as spe I‘Lﬂcally set forth in Section 6 2 of that certain Loan Sale Agreement dated
Juns 11, 2008 betweeT n Seller and Buyer, Seller does not make, has not made, and specifically
disclaims any representations, warranties, promises, covenants, agreements or guarantees of
any kind or character whatsoever, whether express or implied, oral or wniten, past, present or
future related to the Loan
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IN WITNESS WTHEREOF, Seller has executed this Assignment by and through the
undersigned of ficer, pursuant to due author ization, on the day and year first above written

Ve,
/ﬂf ”‘j &K

{ Name’ John Baxter
KTM Senior Vice Prepident

~

ACKNOWLEDGMENT
State of Missoun }
) s8 On thns 1 Hﬁ day of : \( AL . 2008, before me personally
County of Jackson ) appeared - Sebiin 4% @ - o me personally known, who, being
by me duly sworn did say that he is the <0\ P of Bank Midwest, N A, and that this

instrument was signed q behalf of Bank Midwest for the purposes described therein and he
acknowledged this instriment to be the free act and deed of Bank Midwest

IN TESTIMONY WHERLinF, | have hereunto set my hand and affixed my official seal on the day and
year next wniten above ea)

~

FNA) S
My term expires L { \/')/é? L/ ,% éﬁ/f /GE%L

“Notary Pubhic <

SHERI RAMIREZ
NO'(dH Public - Notary Seal
State Ot Missoun  Jackson County
Commission # 05469834
My Commussion Expires May 24, 2009

TRATHR 2NAEZ27N7 ONNOR
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EXHIBIT “A”
LEGAL DESCRIPTION
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PARCEL 1A

That portion of the Northeldst 1/4 of Section 35, Township 12 South, Range 4 West, San Bernardino Meridian,
in the City of Carlsbad, County of San Diego, State of Cahfornia, according to Official Plat thereof, being also
described as that certain parcel of land labeled "NOT A PART", locatad North and contiguous with Lot 17 of
Carlsbad Tract No 03-01|.i La Costa Resort and Spa, in the City of Carlsbad, County of San Diego, State of
California, according to Map thereof No 14984, filed in the Office of the County Recorder of San Diego
County, March 18, 2005, descnbed as follows

Beginning at the Northeast corner of said Lot 17, thence along the Northerly line of said Lot 17 the following 2
courses North 86° 15 35" West 34 22 feet, thence North 74° 11' 24" West 359 68 feet to the Northwest
comer thereof, said pointibeing also on the Easterly ine of Lot 20 of said Map No 14984, thence along said
Easterly ine the following 6 courseg  North 20° 02' 21" East 248 71 feet thence South 69° 57' 39" East 2 00
feet, thence North 20° 02' 241" East 26 27 feet, thence North 69° §9° 20" East 44 56 fest to the begmning of a
non-tangent curve concave Northerly and having a radius of 760 00 feet, a radal line of said curve to said
point bears South 19° 02' 41" West, thence along said curve Easterly 228 50 feet, through a central angle of
17¢ 13’ 35", thence radial from said curve North 01° 49' 068" East 10 00 feet to the Southerly line of Arenal
Road as shown on said Map No 14984, said point being the beginning of a non-langent curve concave
Southwesterly and havm9| a radius of 25 00 feet, a radial line of said curve to sald point bears North 01° 49
08" East, thence along sa!d Southerly line of Arenal Road and along said curve Easterly, Southeasterly and
Southerly, 37 76 fael through a central angle 0f 86° 32' 31, to the Northwest corner of Lot 22 of said Map No
14984, said point being dn the Westerly sideiine of Estrella Dé Mar Road, and also being the beginning of a
compound curve concave Westerly and having a radius of 3470 00 feet a radial kne of said curve to said point
bears North 88° 21' 37" East, thence along the Westerly line of said Lot 22 and along sald curve Southerly
317 84 feet through a central angle of 05° 14' 53" to the point of beginning

Excepting therefrom all oil, minerals, natural gas, and other hydrecarbons by whatsoever name known,
geothermal resources, metalliferous or other ores, and all products derived from any of the foregoing, that may
be within er under the property and all nights asscciated with the foregoing, together with the perpetual night of
driling, mining, explering and operating therefor and storing in and removing the same from said fand or any
other land, including the nght to whipstock or directionally drill and mine from lands other than the property, oil
or gas wells, tunnels andtlshafts into, through or across the subsurface of the property and to bottom such
whipstocked or directionally drilled wells, tunnels and shafts under and beneath or beyond the exterior limits
thereof, and to redrill, retunnel, equip, maintain, repair deepen and operate any such wells or mines without,
however, the right to dnll |[mine, store, explore and operate through the surface of the upper 500 feet of the
%uéasurlf;ce of ;he property as reservad i the deed recorded February 21, 2008, Instrument No 20080120295
icial Records

PARCEL 18

Non exclusive easements and rights for pedestrian and vehicular access, ingress and egress over, across
and through Lot 22 of Carlsbad Tract no 03 01-01 according to Map thereof No 14984 filed in the Office of
the County Recorder of $an Diego County California, on March 18, 2005, as granted by Grant of Access
Easement recorded Sz# IS 72001z, as Instrument No 200-0U50210 , Official Records of San Diego
County, Calfiorrua '
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PARCEL 2A

That portion of the Northeast 1/4 of Section 35, Township 12 South, Range 4 West, San Bernardino Meridian,
in the Cily of Carlshad, County of San Diego, State of California, according to Officlal Plat thereof, being also
described as that certaln parcel of fand labeled "NOT A PART", lying South and Southeast of Lots 7 and 19 of
Carisbad Tract No 03-01, La Costa Resort and Spa, in the City of Carlsbad, County of San Dlego, State of
Califernia, according to Map thereof No 14984, filsd in the Office of the County Recorder of San Disgo
County, March 18, 2005, described as follows

Road as shown on said Map No 14984 and being on the arc of & non-tangent curve concave Northwesterly
and having a radius of 698 00 feet, a radial line of said curve to said point bears South 49° 44' 05" East,
thence along said Northv? sterly ine and the Northwesterly line of Lot 24 of said Map No 14984, along said
curve Southwesterly 475 42 fest through 2 central angle of 38° 58' 09", to the beginning of a compound curve
concave Northerly and having a radius of 50 00 feet, a radial ing of said curve to said point bears South 10°
45' 56" East, thence continuing along said Northwesterly line of Lot 24, along sad curve Westerly 8 98 feet
through a central angle of 10° 17* 37" to the most Southerly corner of Lot 20 of saxd Map No 14984, thence
along the Easterly line of said Lot 20 the following 2 courses non-tangent from said curve North 23° 49' 07
West 52 86 feet to the beginning of a non-tangent curve concave Easterly and having a radius of 1411 Q0 feet,
aradial ine of said curve ko said point bears South 85° 31' 43" West, thence along said curve Northerly 499 91
feet through a central angle of 20° 17' 58" to the Southwest corner of Lot 19 of said Map No 14884, thence
along the Southerly ine flsard Lot 19, non-tangent from said curve South 69° 58 22° East 145 68 feet to the
Westerly line of said Lot 7, thence along the Westerly and Sautherly ines of said Lot 7 the following 8 courses

South 19° 40" 00" West 57 47 feet, thence South 70° 20' 00" East 25 00 feet, thence South 19° 40' 00” West
20 00 feet, thence South [70° 20° 00" East 112 50 feet, thence South 18° 40' 00" Wesl 56 95 feet, thence South
25° 20' 00" East 11 31 fegt, thence South 70° 20' 00" East 128 66 feet thence South 49° 44' 05" East 48 20
feet to the point of beginning

Beginning al the Southe&:t corner of said Lot 7, said point being on the Northwesterly line of Costa Dal Mar

Excepting therefrom all o, minerals, natural gas, and other hydrocarbons by whatsoever name known,
geothermal resources, metaliiferous or other ores, and all products derived from any of the foregoing, that may
be within or under the property, and all nghts associated with the foregoing, together with the perpetuai right of
drilling, mining, exploringand operating therefor and storing in and removing the same from said iand or any
other land, including the qnght to whipstock or directionally dnil and mine from lands other than the property, ot
or gas wells, tunnels ang'shafis mlo, through or across the subsurface of the property and to bottom such
whipstocked or direction : lly dnlled wells, tunnels and shafts under and beneath or beyond the exterior mits
thereof, and to redrill, retunnel, equip, mantain, repalr, deepen and operate any such wells or mines without,
however, the nght to dr:lllrlmme, store, explore and operate through the surface of the upper 500 feet of the
subsurface of the property

PARCEL 2B

Non-exclusive easements and nghts for pedestnan and vehicular access, ingress and egress over, across
and through Lot 24 of Carisbad Tract no 03-01-04 according to Map thereof No 14984 filed in the Office of
the County Recorder, of San Diego County, Calfornia, on March 18, 2008, as granted by Grant of Access

Easement recorded SL?I. Q004 , @s Instrument No M’%ﬂlw , Official Records of San Diego

County Calfornia
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Central District Of California
Claims Register

8:08-bk-13150-RK James C Gianulias CASE CONVERTED on 07/02/2008
Judge Robert N Kwan  Chapter 11

Office Santa Ana Last Date to file claims 11/12/2008
Trustee: Last Date to file (Govt)
|Creditor (22591617) Claim No 38 |Status |
VRE Acceptance LLC iFiled  11/10/2008 Filed by CR ;
c/o Squire Sanders & Derhpsey LLP  Entered 11/20/2008 [|Entered by Mccall, Audrey
Attn Patrick J Fields 5 Modified
555 S Flower St 31st FL
;Los Angeles CA 90071 ; I
Unsecured claimed $12131120 97 ;
Total claimed $12131120 97 §
History i

@381 11/10/2008 Claim #38 filed by VRE Acceptance LLC , total amount clarmed $12131120 97
(Mccall, Audrey)

s - P P pr— et - P o e st

{Descrzptzon
iRemarks

Claims Register Summary



