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UNITED STATES BANKRUPTCY COURT

RECD
MAR 30 2009,

PROOF OF CLAIM

I"‘a'“e of Deblor  yavEs ¢ GIANULIAS

Case Number g8 08-bk-13150-RK

NOTE This form should not be used to make a claim for an adrministrative expense ansing after the commencement of the case A request for payment
of an admirnstrative expense may be filed pursuantto 11U S C § 503

Name of Creditor (the person or other entity to whom the debtor owes money or property)
DEUTSCHE BANK BERKSHIRE MORTGAGE INC

D Check this box to indicate that this claim
amends a previously filed ctaim

SEE ATTACHED RIDER "CLERK U8_BANKRUPTCY GOURT
CENTRAL DISTRICT OF CALIFORNIA
!L Dﬁﬂy Clerk

Name and address where notices shouid be sent Court Claim
Deutsche Bank Berkshire Mortgage Inc Number
One Beacon Street 14th Flodr FILED ' (/f known)
Boston Massachusetts 02104 led on
Telephone number SEE ATTACHED RIDER ~r
Name and address where payment should be sent (if different from abdve) m ' Z m 3} Check this box f you are aware that

anyone else has filed a proof of claim
relating to your clam Attach copy of
statement giving particulars

Telephone number SEE ATTACHED RIDER

Check this box If you are the debtor or
trustee in this case

1 Amount of Claim as of Date Case Flled $ SEE_ATTACHED RIDER

If all or part of your claim 1s secured complete item 4 below however if all of your claim s unsecured do not
complete tem 4

)f all or part of your cfaim 1s entiled to priority complete item 5

® Check this box if claim inciudes interest or other charges in addition to the principal amount of ciaim  Attach
iterized statement of interest or charges

5 Amount of Claim Entitied to Priority
under 11 US C §507(a) If any portion
of your claim falis in one of the
followmng categones, check the box
and state the amount.

Specify the prionty of the claim

0 Domestic support obligations under

2 Basis for Claim GUARANTY AGREEMENTS - SEE ATTACHED RIDER
(See Instruction #2 on reverse side )

11U S C s507(a)(1){A) or (a)(1)(B)

O Wages salaries or commissions (up to

3 Last four digits of any number by which creditor identifies debtor

3a Debtor may have scheduled account as
{See instruction #3a on reverse side )

$10 950*) eamed within 180 days before
filng of the bankruptcy petbon or
cessation of the debtor® business
whichever 15 earher ® 11 USC 05087
(a)4)

4 Secured Clalm (See instruction #4 on reverse side )
Check the appropnate box if your claim 1s secured by a lien on property or a nght of setoff and provide the
requested information

Nature of propaerty or right of setoff O Real Eslate O Motor Vehicle 0O Other
Describe
Value of Property $ Annual interest Rate %

Amount of arrearage and other charges as of time case filed included in secured claim,

fany $ Basis for perfection

Amount of Secured Claim § Amount Unsecured $

6 Credits The amount of all payments on this claim has been credited for the purpose of making this
proof of claim

7 Documents Attach redacted coples of any documents that support the claim such as promissory notes
purchase orders invoices itemized statements or running accounts contracts judgments mortgages and
security agreements  You may also attach a summary Attach redacted copies of documents providing
evidence of perfection of a secunty interest You may also attach a summary (See Instruction 7 and
defintion of redacted on reverse side )

gg NOTNSGEND ORIGINAL DOCUMENTS ATTACHED DOCUMENTS MAY BE DESTROYED AFTER
ANNI

If the documents are not available please explain

0O Contnbutions to an employee benefit plan
D11 US C 0507 (a)5)

O up to $2425 of deposits toward
purchase fease or rental of property or
services for personal family or
household use ®11 U 8 C 0507 (a)(7)

D Taxes or penalties owed to govemmental
units 11U S C 9507 (a)8)

O Other P Specify applicable paragraph of
11U S C =507 (a)( )

Amount entitled to priority
$

Amounts are subject to adjustment on
4/1/10 and every 3 years thercafter with
respect to cases commenced on or after the
date of adjustment

different from the ?oﬂce ﬂ?ress above ,Altach copy of power of attorney if any
A <~ Deborah {Janegger

Date _ )’ / . '} Signature The person filing this c'aim must sign 1t Sign and pnnt name and ttle if any of the FOR COURT USE ONLY
creditor or other person authonzed to file this claim and state address and telephone number if

/Tj vecter, > [<1.1Director, Deutsche Bdnk
Berkshire Mortgage, Inc
A

Penally for presenting fraudulent claim Fine of up to $50@ @00 or impnsonment for up 1o 5 years or both 18U S C rm 152 and 3571
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INSTRUCTIONS FOR PROOF OF CLAIM FORM

The instructions and definitions below are general explanations of the law In certain circumstances such as bankruptcy cases not filed voluntanly by the
debtor there may be exceptions fo these general rules

ITEMS TO BE COMPLETED IN PROOF OF CLAIM FORM

4 Secured Claim
Check the appropriate box and provide the requested information if the claim
1s fully or partially secured Skip this seclion if the claim ts  entirely
unsecured (See DEFINITIONS below ) State the type and the value of
property that secures the claim attach copies of lien documentation and
state annual interest rate and the amount past due on the claim as of the date
of the bankruptcy filing

Court Name of Debtor and Case Number

Fill in the federal judicial district where the bankruptcy case was filed (for
example Central District of Cahfornia) the bankruptcy debtor® name and the
bankruptcy case number If the credrtor recelved a natice of the case from the
bankruptcy court all of this information 18 located at the top of the notice

Creditor's Name and Address

Fill in the name of the person or entity asserting a ciaim and the name and
address of the person who should receive notices issued during the bankruptcy 5
case A separate space is provided for the payment address if it differs from the
nofice address The creditor has a continuing obligaton fo keep the court
informed of its current 2ddress See Federal Rule of Bankrupicy Procedure

Amount of Claim Entitled to Priority Under 11 US C §507(a) If any
poriion of your claim falls in one or more of the listed categories check the
appropriate box(es) and state the amount entiied fo pnonty (See
DEFINITIONS below } A claim may be partly pnority and partly non prionty

(FRBP) 2002(g) For example in some of the categones the law imils the amount entitled to
rio!
1 Amount of Claim as of Date Case Filed priortty
State the total amount owed to the credrtor on the dale of the Bankrupicy 6 Credits

filing Follow the instructions conceming whether to complele items 4 and

d this proof of cl $ as an acknowledgment
5 Check the box if interest or other charges are inciuded in the clam An authorized signature on this p ol claim serve g

that when calculating the amount of the claim the creditor gave the debtor

t h t
2 Basis for Claim credit for any payments received toward the deb!

State the type of debt or how it was incurred Examples Include goods soid 7 Documents

money loaned services performed personal imury/wrongful death carloan
mortgage note and creditcard [f the claim is based on the delivery of heath
care goods or services limite the disclosure of the goods or services 50 as
to avoid embarrassment or the disciosure of confidential health care
information You may be required to provide addiional disciosure if the
trustee or another party in interest files an objection to your claim

3 Last Four Digits of Any Number by Which Creditor Identifies Debtor

State only the last four digits of the debtor® account or other number used by
the creditor to identify the debtor

3a Debtor May Have Scheduled Account As

Use this space to report a change in the craditor® name a iransferred claim
or any other information that clanfigs a difference between this proof of claim
and the claim as scheduled by the debtor

Attach fo this proof of claim form redacted copies documenting the existence
of the debt and of any hen securing the debt You may aiso attach a
summary You must also attach copies of documents that evidence
perfection of any security interest You may also attach a summary FRBP
3001(c) and (d) §f the claim is based on the delivery of heaith care goods or
services see instruction 2 Do not send onginal documents as attachments
may be destroyed after scanning

Date and Signature

The person filing this proof of claim must sign and date it FRBP 9211 If the
claim 1s filed elecironically FRBP 5005(a)(2) authorizes courts to establish
local rules specifying what constiutes a signhature  Print the name and titie
if ang of the creditor or other person authorized to file this clarm  State the
filer® address and telephone number (f it differs from the address given on
the top of the form for purposes of receiving notices  Attach a complete copy
of any power of altomey Criminal penalties apply for making a false

statement on a proof of clam

—

A debtor 15 the person corporation or other entity
that has filed a bankruptcy case

Creditor
A creditor is a person corporation or other entity
owed a debt by the debtor that arose on or before
the date of the bankruptcy filing See 11 USC
n101 (10)

Cilaim

A claims the creditor® nght to receive payment on
a debt owed by the debtor that arose on the date
of the bankruptcy filing See 11 U S C u191 (5)
A claim may be secured or unsecured

Proof of Claim

A proof of claim 1s a form used by the creditor 1o
Indicate the amount of the debt owed by the debtor
on the date of the bankruptcy filing @ creditor
must file the form with the clerk of the same
rtg'ar;kruplcy courtinwhich the bankruptcy case was
ile

Secured Claim Under 11U S C §506(a)

A secured clam 1s one backed by a lien on
property of the debtor The claim s secured so
long as the creditor has the nght to be pald from
the property prior to other creditors The amount
of the secured claim cannot exceed the value of
the property  Any amount owed to the creditor in
excess of the value of the property I1s an unsecured
clam Examples of llens on property include a
mortgage on real estate or a secunty interest in a
car

R — R
DEFINITIONS INFORMATION
Debtor A lien may be voluntanty granted by a debtor ormay | Acknowledgment of Filing of Claim

be obtained through a court proceeding In some
siates a court judgment is a len A claim also may
be secured if the creditor owes the debtor money
(has a nght to setoff)

Unsecured Claim

An unsecured claim s one that does not meet the
requirements of a secured claim A claim may be
partly unsecured if the amount of the clam exceeds
Ime value of the property on which the creditor has a
ten

Claim Entitled to Priority Under 11U S C §507(a)
Priority claims are certain categories of unsecured
clams that are paid from the avalable money or
property in a bankruptcy case before other
unsecured claims

Redacted

A document has been redacted when the person
filng it has masked edited oul orotherwise deleted

certain information A creditor shauld

redact and use only the last four digits of any social

secunty individual@® tax identification or financial

account number all but the inibals of a minor® name
and only the year of any person® date of birth

Evidence of Perfection

Ewidence of perfection may include a mortgage lien
certficate of ttle financing statement or other
document showing that the lien has been filed or
recorded

To receive acknowledgment of your filing you may either
enclose a stamped self addressed envelope and a copy of
this proof of clam or you may access the court® PACER
system (www pacer psc uscours gov) for a small fee to

view your fiied proof of claim

Offers to Purchase a Claim

Certain entites are in the business of purchasing claims
for an amount less than the fact vaiue of the claims
One or more of these entities may contact the creditor
and offer 1o purchase the clam Some of the wniten
communications from these entties may easily be
confused with offical court documentation or
communications from the debtor These entities do not
represeni the bankruptcy court or the debtor The
creditor has no obhgation to sell its claim However i
the creditor decides to sell its claim any lransfer of such
claim 1s subject to FRBP 3801(e) any applicable
provisions of the Bankruptcy Code (11 US C = 101 ot
seq ) and any applicable orders of the bankruptey court




RIDER TO PROOF OF CLAIM

In re JAMES C GIANULIAS
Case No 8 08-bk-13150-RK
Umited States Bankruptcy Court for the Central District of Califorma
Santa Ana Division

Deutsche Bank Berkshire Mortgage, Inc a Delaware corporation (“Deutsche Bank™), 1s
concurrently filing a Proof of Claim in the above-captioned bankruptcy case This Rider
constitutes an integral part of the Proof of Clamm filed by Deutsche Bank and sets forth a detailed
explanation of the amounts owed to Deutsche Bank by James C Gianulias, an individual (the
“Debtor”)

Notices regarding this Proof of Claim should be sent to two addresses (the “Notice
Individuals™)

ERIC DRAEGER DANIEL B DENNY
Director Gibson, Dunn & Crutcher LLP
Deutsche Bank Berkshire Mortgage, Inc 333 S Grand Ave

One Beacon Street, 14th Floor Los Angeles, CA 90071

Boston, Massachusetts, 02108
Telephone (213) 229 - 7000
Telephone (617) 722 - 5017

Payment should be sent to Deutsche Bank at the address above

A Deutsche Bank 1s the current holder of a mortgage loan in the original principal
amount of $24,550,000 00 made to Apartments at La Quinta Village L P, a California limited
partnership (the “Borrower™) on June 29, 2007 (the “Loan”), which i1s evidenced by that certain
Multifamily Promissory Note, dated as of June 29, 2007, executed by Borrower in favor of
Deutsche Bank, 1n the principal amount of the Loan (the “Note™), and secured by that certain
Multifamily Deed of Trust and Secunty Agreement, dated as of June 29, 2007, between
Borrower and Deutsche Bank

B On or about June 29, 2007, the Debtor and The James Chris Gianulias Trust
Dated October 14, 2003 (the "Trust") executed that certain Payment Guaranty in favor of
Deutsche Bank, pursuant to which the Debtor absolutely and unconditionally guaranteed to
Deutsche Bank the prompt and unconditional payment and performance of all of the Guaranteed
Obligations (herenafter defined) A true and correct copy of the Payment Guaranty 1s attached
hereto as Exhibit 1

C The term “Guaranteed Obligations” as used herein means the outstanding
principal balance of the Note, secured by the Mortgage, together with interest at the rate
specified 1n the Note and all other sums other than principal and interest due and payable



pursuant to the provisions of the Note, the Mortgage and/or any other document, instrument, or
matenal evidencing and/or securing the Loan (the ““Other Loan Documents™)

D Pursuant to Section 4 of the Payment Guaranty, Debtor’s monetary liability with
respect to the Guaranteed Obligations 1s capped at and shall not exceed $12,300,000 00

E The Payment Guaranty 15 a continuing guaranty and shall remain 1n full force and
effect and shall survive the exercise of any remedy by Deutsche Bank under the Mortgage or any
of the Other Loan Documents, (except to the extent that the exercise of such remedies results in
the payment of the Guaranteed Obligations), including, without limitation, any foreclosure or
deed 1n heu thereof

F On or about June 29, 2007, the Debtor and the Trust executed that certain
Guaranty and Indemnity n favor of Deutsche Bank, pursuant to which the Debtor assumed
hability for and guaranteed payment to Lender of all Costs (as defined in the Guaranty and
Indemmty) which may at any time be imposed upon, incurred by or asserted against Lender as a
result of any and al! of the Indemnified Matters as defined in Section 1 of the Guaranty and
Indemnity The Debtor also guaranteed payment of the entire Debt pursuant to Section 1(g) of
the Guaranty and Indemnity A true and correct copy of the Guaranty and Indemmty is attached
hereto as Exhibit 2

G The Guaranty and Indemnity 1s a continuing guaranty and shall remain 1n full
force and effect and shall survive the payment of any and all amounts owed by Borrower under
the Note, Mortgage and/or the Other Loan Documents, even if, as a part of such remedy, the
Loan 1s paid or satisfied n full

H The amounts due and payable to Deutsche Bank by the Debtor under the Payment
Guaranty and the Guaranty and Indemnity are referred to herein collectively as the “Claims”
Such Claims are unsecured

1 Deutsche Bank hereby reserves its rights to collect all expenses (including
reasonable counsel fees) incurred by Lender 1n connection with (a) the collection of the
Guaranteed Obhgations or any portion thereof or with the enforcement of the Payment Guaranty
and (b) the collection of Costs, the entire Debt, or any portion thereof or with the enforcement of
the Guaranty and Indemmnity

J Thus Proof of Claim 1s filed to preserve any and all rights and entitlements that
Deutsche Bank may have against the Debtor and nothing set forth herem should be construed as
an admission that any valid claims or causes of action exist against Deutsche Bank

K Deutsche Bank reserves the right to amend and/or supplement further this Proof
of Claim at any time and n any manner, and to file additional proofs of claim for additional
claims that may be based on the respective rights and obligations arising under the documents
described above, the relationship described therein or the events and circumstances described
herein In addition, Deutsche Bank reserves the right to attach or bring forth additional
documents supporting the Claims, including additional documents that may become available
after further investigation and discovery



L The filing of this Proof of Claim shall not constitute (a) a waiver or release of the
rights of Deutsche Bank aganst the Debtor or any of 1ts affiliates, or any other person or
property, (b) a warver or release of the Trust of its obligations under the Payment Guaranty or
the Guaranty and Indemnity, (c) a consent by Deutsche Bank to the jurisdiction of this Court
with respect to the subject matter of the Claims set forth herein, any objections or other
proceedings commenced with respect thereto or any other proceedings commenced 1n this case
against or otherwise involving Deutsche Bank, (d) a waiver of the right to move to withdraw the
reference, or otherwise challenge the jurisdiction of this Court with respect to the subject matter
of the Claims, any objection or other proceedings commenced 1n this case against or otherwise
mvolving Deutsche Bank, or (€) an election of remedies or choice of law

100617549 2 DOC



Exhibit 1

Payment Guaranty



PAYMENT GUARANTY

This PAYMENT GUARANTY (“Guaranty”), 1s made as of June 29, 2007 by
JAMES C GIANULIAS, an individual, and THE JAMES CHRIS GIANULIAS TRUST
DATED OCTOBER 14, 2003 (hereinafter indtvidually and collectively referred to as the
“Guarantor”) with an address at 1105 Quail Street, Newport Beach, Califorma 92660, 1n favor of
DEUTSCHE BANK BERKSHIRE MORTGAGE, INC, a Delaware corporation (*Lender™),
whose address 1s One Beacon Street, 14" Floor, Boston, Massachusetts, 02108

WHEREAS, Lender has extended to Apartments at La Quinta Village LP, a
Californta limsted partnership (“Borrower”), a loan (the “Loan™) evidenced by that certan
Multifamuly Promussory Note (the “Note”) in the principal amount of $24,550,00000 and
secured by that certain Multifamuly Deed of Trust and Secunty Agreement (the “Mongags")
encumbenng the real property mn the County of Riverside, State of California, as more
partrcularly described on Exhibit A hereto, and the improvements now or hereafter located
thereon (collectively, the “Property”) The Note, the Mortgage and all other instruments
evidencing, secuning or relating thereto are heremafter referred to, collectively, as the “Loan
Documents” Each capitahzed term not defined herein shall have the meamng set fortt n the
Mortgage

NOW, THEREFORE, to induce Lender to make the Loan and in consideration of
the foregomng premses and other good and valuable consideration, the receipt and sufficiency of
which are hereby acknowledged, Guarantor hereby covenants and agrees for the berefit of
Lender, as follows

1 Guarantor hereby absolutely and unconditionally guarantees to Lender the
prompt and unconditional payment and performance of the Guaranteed Obligations (here inaiter
defined)

2 It 1s expressly understood and agreed that this 1s a continuing guaranty and
that the obligations of Guarantor hereunder are and shall be absolute under any and all
circumstances, without regard to the vahdity, regularity or enforceability of the Nate, the
Mortgage, or the other Loan Documents, a true copy of each of said documents Guarantor
hereby acknowledges having recerved and reviewed

3 The term “Guaranteed Obligations” as used 1n this Guaranty (this
“Guaranty”) shall mean the pnncipal sum evidenced by the Note and secured by the Mortgage
up to the Guaranteed Amount (as defined), or so much thereof as may be outstanding from time
to tume, together with interest thereon at the rate of interest specified in the Note and all other
sums other than principal or nterest which may or shall become due and payable pursuant to the
provisions of the Note, the Mortgage or the Loan Documents and all other obligatons of
Borrower under the Note, the Mortgage and the Loan Documents, but 10 no event greater than
the Guaranteed Amount

4 The term “Guaranteed Amount” as used in this Guaranty shall man
$12,300,000 00, provided, however, that such amount shall be reduced by the amount of any
Housing Incentive Prepayments (as defined mn the Mortgage) made from time to time pursuan to

USActive 9139246 4



Section 9 6 of the Mortgage At such tume as the entire Guaranteed Amount has been abated n
accordance with the terms hereof, this Guaranty shall termnate

5 This Guaranty 1s an irrevocable, absolute, continuing guaranty and sursty
of payment and performance and not a guaranty of collecion This Guaranty may not be
revoked by Guarantor and shall continue to be effective with respect to any Guaranted
Obligations ansing or created after any attempted revocation by Guarantor and after (if
Guarantor 1s a natural person) Guarantor’s death (1n which event this Guaranty shall be binding
upon Guarantor’s estate and Guarantor’s legal representatives and heirs) The fact that at any
tune or from time to time the Guaranteed Obligations may be increased or reduced shall not
release or discharge the obligation of Guarantor to Lender with respect to the Guarantced
Obligations This Guaranty may be enforced by Lender and any subsequent holder of the Note
and shall not be discharged by the assignment or negotiation of all or part of the Note

6 Any indebtedness of any Borrower to Guarantor now or hereafter existing
(including, but not hmuted to, any nights to subrogation Guarantor may have as a result of eny
payment by Guarantor under this Guaranty), together with any interest thereon, shall be, znd
sicch 1ndebtedness 1s, hereby deferred, postponed and subordinated to the prior payment end
performance in full of the Guaranteed Obligations Unitil either (1) termunation of this Guaranty
in accordance with the terms and provisions of Section 4 hereof or (1) payment and performance
m full of the Guaranteed Obligations (and including interest accruing on any Note ajter the
commencement of a proceeding by or against any Borrower under the Bankruptcy Reform Act of
1978, as amended, 11 U S C Sections 101 et seq, and the regulations adopted and promulga‘ed
pursuant thereto (collectively, the “Bankruptcy Code”) which interest the parties agree shall
remain a claim that 1s pnor and superior to any claim of Guarantor notwithstanding any contrary
practice, custom or ruling 1n cases under the Bankruptcy Code generally), Guarantor agrzes not
to accept any payment or satisfaction of any kind of indebtedness of any Borrower to Guarantor
and hereby assigns such indebtedness to Lender, including the right to file proof of claim and to
vote thereon in connection with any such proceeding under the Bankruptcy Code, mncluding ihe
right to vote on any plan of reorgamization Further, if Guarantor shall comprise more than cne
person, firm or corporation, Guarantor agrees that untt! such payment and performance 1n full of
the Guaranteed Obhgations, (a) no one of them shall accept payment or performance from the
others by way of contribution on account of any payment made hereunder by such party to
Lender, (b) no one of them will take any action to exercise or enforce any nghts t> such
contribution, and (c) 1f any of Guarantor should receive any payment, satisfaction or secunty for
any mdebtedness of any Borrower to any of Guarantor or for any contribution by the others of
Guarantor for payment or performance made hereunder by the recipient to Lender, the sane shall
be delivered to Lender in the form received, endorsed or assigned as may be appropnate for
application on account of, or as secunty for, the payment and performance of the Guaranteed
Obligations and until so delivered, shall be held 1n trust for Lender as security for the payment
and performance of the Guaranteed Obligations

7 Guarantor agrees that, with or without notice or demand, Guarantor will
reimburse Lender, to the extent that such reimbursement 1s not made by Borrower, for all
expenses (including reasonable counsel fees) incurred by Lender in connection with 'he
collection of the Guaranteed Obligations or any portion thereof or with the enforcement of this
Guaranty

2-
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8 All moneys available to Lender for application 1n payment or reduction of
the Guaranteed Obligations may be applied by Lender in such manner and 1n such amounts ind
at such time or ttmes and 1n such order and prionty as Lender may see fit to the paymen! or
reduction of such portion of the Guaranteed Obligations as Lender may elect

9 Guarantor hereby waives notice of the acceptance hercof, presentment,
demand for payment, protest, notice of protest, or any and all notice of non-payment, non-
performance or non-observance, or other proof, or notice or demand, whereby to charge
Guarantor therefor

10 General Provisions

)] Full Recourse All of the terms and provisions of this Guaranty are
recourse obligations of Guarantor and not restricted by any himutation on personal habihity
provided m any of the other Loan Documents or limuted to any collateral securing any of the
obligations under this Guaranty, it being the intent of Lender to create separate obhgations of
Guarantor hereunder which can be enforced against Guarantor without regard to the existence of
the Mortgage or other Loan Documents or the liens or secunty interests created therein

(b) Guarantor Obligations Guarantor hereby acknowledges that Lende¢r’s
appraisal of the Property 1s such that Lender 1s not willing to accept the consequences of the
wnclusion of Guarantor’s indemmty set forth herein among the obligations secured by the
Mortgage and the other Loan Documents and that Lender would not make the Loan but for the
personal liability undertaken by Guarantor herein

(©) Survival Until termination of this Guaranty i accordance with the terms
and provisions of Section 4 hereof, this Guaranty shall be deemed to be continuing 1n nature and
shall remamn 1n full force and effect and shall survive the exercise of any remedy by Lender
under the Mortgage or any of the other Loan Documents, (except to the extent that the e xercise
of such remedies results in the payment of the Guaranteed Obhgations), including, without
hmitation, any foreclosure or deed 1n lieu thereof

(d No Subrogation, No Recourse Against Lender Notwithstanding the
satisfactton by Guarantor of any hability hereunder, Guarantor shall not have any nght of
subrogation, contribution, retmbursement or mndemmty whatsoever or any nght of recourse ta or
with respect to the assets or property of Borrower or to any collateral for the Loan In
connection with the foregoing, Guarantor expressly watves any and all nights of subrogation to
Lender against Borrower, and Guarantor hereby waives any rights to enforce any remedy which
Lender may have aganst Borrower and any night to participate in any collateral for the Loan In
addition to and without mn any way liniting the foregoing, Guarantor hereby subordinates any
and all indebtedness of Borrower now or hereafter owed to Guarantor to all indebtedness of
Borrower to Lender, and agrees with Lender that Guarantor shall not demand or acczpt iny
payment of principal or nterest from Borrower, shall not claim any offset or other reduc.tiort of
Guarantor’s obligations hereunder because of any such indebtedness and shall not take any
action to obtain any of the collateral securing the Loan Further, Guarantor shall not have iny
right of recourse agamnst Lender by reason of any action Lender may take or omut to take under
the provisions of this Guaranty or under the provisions of any of the L.oan Documents

3.
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(e) Fiancial Statements Guarantor hereby agrees, as a matenal inducement
to Lender to make the Loan to Borrower, to furmish to Lender promptly upon demand by Lender
based on Lender’s reasonable behef of a claim hereunder or of a material adverse change in the
condttion of Guarantor, current and dated financial statements certified by or on behalf of
Guarantor, detailing the assets and habilities of Guarantor, i form and substance reasonably
acceptable to Lender

()  Rughts Cumulative, Payments Lender’s nghts under this Guaranty shall
be 1n addition to all nghts of Lender under the Note, the Mortgage and the other Loan

Documents FURTHER, PAYMENTS MADE BY GUARANTOR UNDER THIS
GUARANTY SHALL NOT REDUCE IN ANY RESPECT BORROWER’S OBLIGATIONS
AND LIABILITIES UNDER THE NOTE, THE MORTGAGE OR THE OTHER LOAN
DOCUMENTS EXCEPT WITH RESPECT TO, AND TO THE EXTENT OF, BORROWER’S
OBLIGATION AND LIABILITY FOR THE PAYMENT MADE BY GUARANTOR

(8) No Limutation on Liability Guarantor hereby consents and agrees that
Lender may at any tune and from time to time without further consent from Guarantor da any of
the following events, and the habthity of Guarantor under this Guaranty shall be unconditional
and absolute and shall in no way be 1mparred or inuted by any of the following events, whether
occurnng with or without notice to Guarantor or with or without consideration (1) any
extensions of time for performance required by any of the Loan Documents or extension or
renewal of the Note, (1) any sale, assignment or foreclosure of the Note, the Mortgage or any of
the other Loan Documents or any sale or transfer of the Property, (11) any change in the
compositton of Borrower, including, without limitation, the withdrawal or removal of Guarantor
from any current or future positton of ownership, management or control of Borrower; (1v) the
accuracy or inaccuracy of the representations and warranties made by Guarantor heremn or by
Borrower 1n any of the Loan Documents, (v) the release of Borrower or of any other person or
entity from performance or observance of any of the agreements, covenants, terms or corditions
contamed 1n any of the Loan Documents by operatton of law, Lender’s voluntary act or
otherwise, (v1) the release or substitution m whole or in part of any secunity for the Loan,
(vn) Lender’s failure to record the Mortgage or to file any financing statement (or Lender’s
improper recording or filing thereof) or to otherwise perfect, protect, secure or insure any lien or
security mterest given as securnity for the Loan, (vin) the modification of the terms of any one or
more of the Loan Documents, or (1x) the taking or farlure to take any action of any tvpe
whatsoever No such action which Lender shall take or fail to take 1n connection with the Loan
Documents or any collateral for the Loan, nor any course of dealtng with Borrower or any other
person, shall lrmt, impair or release Guarantor’s obligations hereunder, affect this Guaranty in
any way or afford Guarantor any recourse against Lender Nothing contaned in this Section
shall be construed to require Lender to take or refrain from taking any action referred to he rein

(b)  Entire Guaranty, Amendment, Severability This Guaranty contzns the
entire agreement between the parties respecting the matters herein set forth and supersedes all
prior agreements, whether wnitten or oral, between the parties respecting such matters Any
amendments or modifications hereto, 1n order to be effective, shall be 1n writing and executed by
the parties hereto A determunation that any provision of this Guaranty 1s unenforceable or
mvalid shall not affect the enforceability or validity of any other provision, and any
determunation that the apphication of any provision of thuis Guaranty to any person or
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Stlverhawk
Exhibit “A”

Real property in the City of La Quinta, County of Riverside, State and Califorrua, described as
follows

PARCEL A

PARCEL 3 OF PARCEL MAP NO 30721 ON FILE IN BOOK 203 PAGES 30 AND 31 OF
PARCEL MAPS, RECORDS OF RIVERSIDE COUNTY, CALIFORNIA

PARCEL B

AN EASEMENT FOR UTILITY AND INCIDENTAL PURPOSES, RECORDED OCTOBER
24,2002 AS INSTRUMENT NO 600847 OF OFFICIAL RECORDS

A DOCUMENT DECLARING MODIFICATIONS THEREOF RECORDED SEPTEMBER 19,
2003 AS INSTRUMENT NO 03-702002 OF OFFICIAL RECORDS

PARCEL C

AN EASEMENT RESERVED FOR ACCESS AND PUBLIC UTILITY PURPOSES AS
SHOWN ON PARCEL MAP NO 30721 RECORDED IN BOOK 203 PAGES 30 AND 3] OF
PARCEL MAPS, RECORDS OF RIVERSIDE COUNTY, CALIFORNIA

PARCEL D

AN EASEMENT FOR ROADWAY ACCESS, PARKING AND EMERGENCY ACCESS AS
DISCLOSED BY A DOCUMENT ENTITLED “EASEMENT FOR ROADWAY ACCESS,
PARKING AND EMERGENCY ACCESS” RECORDED APRIL 15, 2004 AS INSTRUMENT
NO 04-274385 AND RE-RECORDED JUNE 17, 2005 AS INSTRUMENT NO 05-484696
BOTH OF OFFICIAL RECORDS, RIVERSIDE COUNTY, CALIFORNIA

APN 773-370-028-9



Exhibit 2

Guaranty and Indemmity



This GUARANTY AND INDEMNITY (“Guaranty”), made as of June 29, 2007
by JAMES C GIANULIAS, an individual, and THE JAMES CHRIS GIANULIAS TRUST
DATED OCTOBER 14, 2003, each of whose address 1s 1105 Quail Street, Newport Beach,
Califorma 92660 (heremnafter individually and collectively referred to as the “Guarantcr”), n
favor of DEUTSCHE BANK BERKSHIRE MORTGAGE, INC , a Delaware corporation, whose
address 1s One Beacon Street, 14" Floor, Boston, Massachusetts, 02108 (“Lender”)

Lender has extended to Apartments at La Quinta Village L P, a Califorma limuted
partnership (“Borrower”), a loan (the “Loan”) evidenced by a Multifamily Promssory Ncte (the
“Note”) in the principal amount of $24,550,000 00 and secured by a Multifamuly Deed of Trust
and Security Agreement (the “Mortgage™”) encumbering the real property in the County of
Ruverside, State of Califorma, as more particularly descnbed on Exhibit A hereto, and the
improvements now or hereafter located thereon (collectively, the “Property”™) The Note, the
Mortgage and all other instruments evidencing, securing or relating thereto are heremnafter
referred to, collectively, as the “Loan Documents” Each capitalized term not defined her n
shall have the meaning set forth in the Mortgage

NOW, THEREFORE, to induce Lender to make the Loan and 1n consideration of
the foregoing premuses and other good and valuable consideration, the receipt and sufficiency of
which are hereby acknowledged, Guarantor hereby covenants and agrees for the benefit of
Lender, as follows

1 Indemnity and Guaranty Guarantor (1) assumes habiity for, (u)
guarantees payment to Lender of, (1) agrees to pay, protect, defend, save harmless and
indemmify Lender from and aganst any and all liens, damages (including, without Limutation,
pumtive or exemplary damages), losses, liabilities (including, without lumitation, strict hiability),
obligations, settlement payments, penalties, fines, assessments, citations, claims, htigation,
demands, defenses, judgments, sutts, proceedings, costs, and expenses of any kind whalsoever
(including reasonable attomeys’, consultants’ and experts’ fees and disbursements actually
incurred 1 investigating, defending, setthing or prosecuting any claim or proceeding or enf orcing
any term of this Guaranty) (collectively “Costs”) which may at any tume be imposed upon,
incurred by or asserted against Lender as a result of the following “Indemnified Matters”

(a) Rent or other payments received by or on behalf of Borrower from
Tenants paid more than one (1) month 1n advance,

(b) Proceeds of msurance policies, condemnation or other taking received by
or on behalf of Borrower and not applied in accordance with the Loan Documents,

(© Rents, 1ssues, profits, revenues of the Property and tenant secunity deposits
relating to the Property received or apphicable to a peniod after the occurrence of an Event of
Default or Default, which are recerved by or on behalf of Borrower and not apphed to the
ordinary and necessary expenses of owmng and operating the Property or paid to Lender,

(d)  All obhigations, requirements and indemmities of Borrower under the Loan

Documents relaung to Hazardous Substances or comphance with Environmental Laws, to 1he
full extent of any losses or damages (including those resulting from dimmution 1n value of zny
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property, including the Property) incurred by Lender as a result of the existence of such
Hazardous Substances or failure by either Borrower or Lender to comply with Environmental

Laws,

(e) Fraud, matertal musrepresentation or failure to disclose a matenal fact oy
Borrower or any of its principals, officers, general partners or members, any guarantor, any
indemmitor, or any agent, employee or other person authorized or apparently authorized tc make
statements, representations or disclosures on behalf of such persons,

® Waste commutted on the Property by, or damage to the Property as a resnlt
of the intentional misconduct or gross negligence of, Borrower or any of its principals, officers,
general partners or members or any agent or employee of such persons, or any removal of the
Property 1n violation of the terms of the Loan Documents, to the full extent of the losses or
damages incurred by Lender on account of such occurrence, and

(g) In addition, Guarantor hereby unconditionally and urevocably gnatantees
payment of the entire Debt if any of the following occurs after the date hereof (1) a voluntary
bankruptcy filing by, or an involuntary bankruptcy filing against, Borrower or any general
partner or managing member or majonty shareholder of Borrower; or (1) the Property becomes
am asset 1 any bankruptcy proceeding

This 13 a guaranty of payment and performance and not of collection The
hability of Guarantor under this Guaranty shall be direct and 1mmediate and not conditional or
contingent upon the pursuit of any remedies against Borrower or any other person (inciuding,
without limutation, other guarantors, if any), nor agamnst the collateral for the Loan In the event
of a Default, Lender shall have the nght to enforce any and all nghts, powers and remedies
available 1o Lender which shall be non-exclusive and cumulative If the mdebtedness and
obligations guaranteed hereby are partially paid or discharged by reason of the exercise of any of
the remed:es avatlable to Lender, this Guaranty shall nevertheless remain m full force and effect,
and Guarantor shall remain hable for all remaining indebtedness and obligations guaianteed
hereby

2 Indemnification Procedures

(a) If any action 1s brought aganst Lender involving an Indemmfied Matier,
Lender shall notify Guarantor 1n writing and Guarantor shall promptly assume the defense
thereof, including, the employment of counsel acceptable to Lender and, subject to clause (b)
below, the negotiation of any settlement Lender’s failure to notify Guarantor of such maiter
shall not impair or reduce Guarantor’s obligations Lender may, at Guarantor’s expense, employ
separate counsel 1n any action and participate in the defense thereof If Guarantor fails to defe nd
Lender with respect to an Indemnified Matter, Lender may, at its sole option, defend or se'tle
same Guarantor’s hability to Lender hereunder shall be conclusively established by such
settlement, provided such settlement 1s made 1n good faith, the amount of such hiability includes
both the settlement consideration and all of Lender’s Costs incurred to effect the sett’ement
Lender’s good farth 1n any settlement shall be conclusively established if the settlement 1s made
on the advice of Lender’s independent legal counsel
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(b) Guarantor shall not, without Lender’s prior written consent (1) scttle or
compromuse any action, suit, proceeding or clarm (each, an “Action”) or consent to the entry of
any judgment that does not include as an unconditional term thereof the delivery by the clumant
or plamntiff to Lender of a full and complete wrtten release of Lender (in form, scope and
substance satisfactory to Lender 1n ats sole discretion) from all hability 1n respect of such Action
and a dismussal with prejudice of such Action, or (1) settle or compromuse any Action in any
manner that may adversely affect Lender (including, without imatation, Lender’s reputat.on) or
obhgate Lender to pay any sum or perform any obligation as determined by Lender n 1ts sole
discretion

(c) All Costs shall be unmediately reimbursable to Lender when and as
incurred and without any requirement of waiting for the ultumate outcome of any Action, and
Guarantor shall pay to Lender any and all Costs within ten (10) days after notice from lencler
itermizing the amounts thereof incurred to the date of such notice Without limuting any other
avalable remedy, such Costs, if not pard within said ten-day period, shall bear interest at the
Default Rate (as defined 1n the Note)

3 Remnstatement of Obligations If at any tume all or any part of any
payment made to Lender under this Guaranty must be rescinded or returned for any reason
whatsoever (including, but not Limited to, the bankruptcy of Guarantor), then Guarantot’s
obligations hereunder shall, to the extent of the payment rescinded or returned, be deemed to
have contnued 1n existence, notwithstanding such previous payment to Lender, and the
obhgations of Guarantor hereunder shall continue or be remstated, as the case may be, as 10 such
payment, as if such previous payment had never been made

4 Waivers by Guarantor To the extent permitted by law, Guarantor hereby
waives and agrees not to assert or take advantage of (a) any night to require Lender to proceed
agamst any other person or to proceed against or exhaust any secunty held by Lender at any tume
or to pursue any other remedy mn Lender's power or under any other agreement before
proceeding agamst Guarantor hereunder, (b) any defense that may anse by reason of the
incapacity, lack of authonty, death or disability of any other person or persons or the failure of
Lender to file or enforce a claim against the estate (1n admunistration, bankruptcy or any other
proceeding) of any other person or persons, (c) demand, presentment for payment, notice of
nonpayment, protest, notice of protest and all other notices of any kind, or the lack of any
thereof, including, without himitation, notice of the existence, creation or mcurnng of any new or
additional indebtedness or obligation (including any Subordinate Financing) or of any action or
non-action on the part of Lender, any endorser or creditor of either Guarantor or any other person
whomsoever under this or any other instrument 1n connection with any obligation or evidence of
mdebtedness held by Lender; (d) any defense based upon an electton of remedies by Lender, (e)
any night or claim of right to cause a marshaling of the assets of either Guarantor or Borrower, (f)
any principle or proviston of law, statutory or otherwise, which 1s or maght be 1n conflict vath the
terms and provisions of this Guaranty, (g) any duty on the part of Lender to disclose to
Gnuarantor any facts Lender may know about the Property or Borrower, regardless of whether
Lender has reason to behieve that any such facts matenally mcrease the nsk beyond that which
Guarantor ntends to assume or has reason to believe that such facts are unknown to Guarantor or
has a reasonable opportunity to communicate such facts to Guarantor, it bemng understood znd
agreed that Guarantor 1s fully responsible for being and keeping informed of the condition of the
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Property or Borrower and of any and all circumstances bearing on the nsk that hiabihity may be
incurred by Guarantor, (h) any lack of notice of disposition or of manner of disposition of any
collateral for the Loan, (1) any invalidity, uregulanty or unenforceablity, in whole or 1n part, of
any of the Loan Documents, (J) any deficiencies 1n the collateral for the Loan or any deficiency
1n the ability of Lender to collect or to obtain performance from any persons or entities now or
hereafter hable for the payment and performance of any obligation hereby guaranteed, (k) any
assertion or claim that the automatic stay provided by i1 U S C §362 or any other stay provided
under any other debtor relief law of any junsdiction whatsoever, now or hereafter 1n effect, shatl
operate to stay or inhibit the ability of Lender to enforce any of its nghts which Lender may have
against Guarantor, or the collateral for the Loan, (1) any modifications of the Loan Documents or
any obligation of Borrower relating to the Loan by operation of law or by action of any court,
whether pursuant to Title 11 of the United States Code, as amended, or any other debtor relief
law of any junsdiction whatsoever, now or hereafter 1n effect, or otherwise, and (m) any action,
occurrence, event or matter consented to by Guarantor under Section 5(1) or any other provision
hereof, or otherwise

5 General Provisions

(a) Fully Recourse All of the terms of this Guaranty are recourse obligations
of Guarantor and not restricted by any himitation on personal hiability provided in any of the
other Loan Documents or limtted to any collateral securing any of the obhgations under thus
Guaranty, 1t bemg the intent of Lender to create separate obhigations of Guarantor herzuncler
which can be enforced agamst Guarantor without regard to the existence of the Mortgage or
other Loan Documents

(b) Guarantor Obligations Guarantor acknowledges that Lender would not
make the Loan but for the personal hability undertaken by Guarantor herein

© Right to Indemnification Not Affected by Knowledge Lender’s nghts

and remedies based on this Guaranty shall not be dumunished or affected in any way by any
investigation conducted by Lender or other knowledge acquired (or capable of being acquired) 1n
any way by Lender at any time

@ Survival This Guaranty shall be deemed to be continuing in nature and
shall remain 1n full force and effect and shall survive the payment of the Debt and the exercise of
any remedy by Lender under the Mortgage or any of the other Loan Documents, even if, as a part
of such remedy, the Loan 1s paid or satisfied mn full, provided, however, that Guarantor shall be
released from and relieved of any personal hability hereunder for any acts or events occurnng or
obligations ansing after the transfer of title to Lender in connection with any foreclosure or decd-
in-heu thereof (a “Foreclosure Event”) which are not caused by or ansing out of any acts or
events occurning or obligations ansing prior to or simultaneously with such Foreclosure Event,
provided further that no such Foreclosure Event shall not be construed so as to relieve Guarantor
of any personal hability hereunder for any acts or events occurnng or obligations arising prio to
or simultaneously with such Foreclosure Event, whether or not same 1s discovered prior or
subsequent to the closing of such Foreclosure Event
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(e) No_Subrogation, No Recourse Agamnst Lender Notwithstanding the
satisfaction by Guarantor of any hability hereunder, Guarantor shall not have any nght of

subrogation, contribution, rexmbursement or indemmty whatsoever or any night of recourse to or
with respect to the assets or property of Borrower or to any collateral for the Loan In
connection with the foregoing, Guarantor expressly waives any and all nghts of subrogation to
Lender aganst Borrower, and Guarantor hereby waives any nghts to enforce any remedy which
Lender may have against Borrower and any night to participate 1n any collateral for the Loan In
addition to and without in any way himiting the foregoing, Guarantor hereby subordinates any
and all indebtedness of Borrower now or hereafter owed to Guarantor to all indebtedness of
Borrower to Lender, and agrees with Lender that Guarantor shall not demand or accept any
payment of principal or interest from Borrower, shall not claim any offset or other reduction of
Guarantor’s obligations hereunder because of any such indebtedness and shall not take any
action to obtamn any of the collateral securing the Loan Further, Guarantor shall not have any
nght of recourse agamst Lender by reason of any action Lender may take or omut to take under
the provisions of this Guaranty or any of the other Loan Documents

® Reservation of Rights Nothing contained m this Guaranty shall prevent,
dimimish or interfere with any nghts or remedies, including the nght to contnbution or cost
recovery, which Lender may have against Guarantor or any other party under the Comprehensive
Environmental Response, Compensation and Liabihty Act of 1980 (codified at Title 42 US C
§9601 et seq ), as 1t may be amended from time to time, or any other applicable federal, state or
local laws, all such nights being hereby expressly reserved

(g)  Financial Statements Guarantor shall furnish to Lender promptly upon
demand by Lender current and dated financial statements, certified by Guarantor, detailing the
assets and liabihities of Guarantor, in form and substance acceptable to Lender Guarantor
represents that any and all balance sheets, net worth statements and other financial data which
have been or may be given to Lender with respect to Guarantor did or will at the time of such
delsvery fairly and accurately present the financial condition of Guarantor

(h)  Rughts Cumulative, Payments Lender’s rights under thus Guaranty shall
be n addition to all nghts of Lender under the Note, the Mortgage and the other Loan

Documents FURTHER, PAYMENTS MADE BY GUARANTOR UNDER THIS
GUARANTY SHALL NOT REDUCE IN ANY RESPECT BORROWER’S OBLIGATIONS
AND LIABILITIES UNDER THE NOTE, THE MORTGAGE OR THE OTHER LOAN
DOCUMENTS EXCEPT WITH RESPECT TO, AND TO THE EXTENT OF, BORROWER’S
OBLIGATION AND LIABILITY FOR THE PAYMENT MADE BY GUARANTOR

) No Limitation on Liability Guarantor consents and agrees that Lender
may at any time and from ume to time without further consent from Guarantor do any of the
following, and the hiability of Guarantor under this Guaranty shall be unconditional and absolute
and shall in no way be impaired or hmuted by any of the following, whether occurring with or
without notice to Guarantor or with or without consideration (1) any extensions of time for
performance required by any of the Loan Documents or extension or repewal of the Note, (1)
any sale, assignment or foreclosure of the Note, the Mortgage or any of the other Loan
Documents or any sale or transfer of the Property, (1) any change n the composition of
Borrower, imcluding, without hmutation, the withdrawal or removal of Guarantor from any
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current or future position of ownership, management or control of Borrower, (1v) the accuracy or
inaccuracy of the representations and warranties made by Borrower; (v) the release of Bosrower
or of any other person or entity from performance or observance of any of the provisions of any
of the Loan Documents by operation of law, Lender’s voluntary act or otherwise, (v1) the release
or substitution 1 whole or in part of any secunty for the Loan, (vis) Lender’s failure to properly
record the Mortgage or file any financing statement or to otherwise perfect, protect, secure or
msure any hen or security interest given as secunty for the Loan, (viu) the modification of the
terms of any one or more of the Loan Documents, or (1x) the taking or failure to take any action
of any type whatsoever No such action or mnaction, nor any course of dealing with Borrower or
any other person, shall hmit, mnpair or release Guarantor’s obligations hereunder, affect this
Guaranty mn any way or afford Guarantor any recourse against Lender Nothing contatned n this
Section shall be construed to require Lender to take or refrain from taking any action referred to
herein

» Notice All notices, demands, requests or other communications to be sent
by one party to the other hereunder or required by law shall be 1n wniting and shall be deemed to
have been validly given or served by delivery of the same 1n person to the mtended addressee, or
by depositing the same with Federal Express or another reputable private courier service for ne xt
business day dehivery to the intended addressee at 1ts address set forth on the first page of this
Guaranty or at such other address as may be designated by such party as herein provided, or by
depositing the same 1n the Umited States matl, postage prepaid, registered or certified mal, return
receipt requested, addressed to the imntended addressee at its address set forth on the first page of
this Guaranty or at such other address as may be designated by such party as herem provided
All notices, demands and requests shall be effective upon such personal delivery, or cne (1)
business day after being deposited with the pnivate courter service, or two (2) business days after
being deposited 1n the Unsted States mail as required above Rejection or other refusal to accept
or the inability to deliver because of changed address of which no notice was given as herein
required shall be deemed to be receipt of the notice, demand or request sent By giving to the
other party hereto at least fifteen (15) days’ prior written notice thereof in accordance with the
provisions hereof, the parties hereto shall have the nght from time to time to change thewr
respective addresses and each shall have the nght to specify as 1ts address any other address
within the United States of America

(k) Successive _Actions A separate night of action shall anse each time
Lender acquires knowledge of any Indemmified Matter and may be brought to enforce any
provision hereof at any time and from time to tme No action hereunder shall preclude ¢ny
subsequent action, and Guarantor waives and agrees not to assert any defense to or split causes
of action or merge judgments

()] Joint and Several Liability 1If Guarantor consists of more than one per<on
and/or entity, the representations, warranties, covenants and liability of each such persons and/or
entities shall be joint and several under this Guaranty

(m)  SUBMISSION TO JURISDICTION, WAIVER OF JURY TRIAL

(1) EACH GUARANTOR, TO THE FULL EXTENT PERMITTED
BY LAW, HEREBY KNOWINGLY, INTENTIONALLY AND VOLUNTARILY,
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WITH AND UPON THE ADVICE OF COMPETENT COUNSEL, (A) SUBMILS 10
PERSONAL JURISDICTION IN THE STATE IN WHICH THE PROPERTY IS
LOCATED OVER ANY SUIT, ACTION OR PROCEEDING BY ANY PERSON
ARISING FROM OR RELATING TO THIS GUARANTY, (B) AGREES THAT ANY
SUCH ACTION, SUIT OR PROCEEDING MAY BE BROUGHT IN ANY STATE OR
FEDERAL COURT OF COMPETENT JURISDICTION SITTING IN THE COUN1Y
AND STATE, IN WHICH THE PROPERTY IS LOCATED, (C) SUBMITS TO THE
JURISDICTION OF SUCH COURTS, AND (D) AGREES THAT NEITHER OF THEM
WILL BRING ANY ACTION, SUIT OR PROCEEDING IN ANY OTHER FORUM
(BUT NOTHING HEREIN SHALL AFFECT THE RIGHT OF LENDER TO BRING
ANY ACTION, SUIT OR PROCEEDING IN ANY OTHER FORUM)

(2) EACH GUARANTOR AND LENDER BY ITS ACCEPTANCE
OF THIS GUARANTY, TO THE FULL EXTENT PERMITTED BY LAW, HEREBY
KNOWINGLY, INTENTIONALLY AND VOLUNTARILY, WITH AND UPON THE
ADVICE OF COMPETENT COUNSEL, WAIVES, RELINQUISHES AND FOREVER
FORGOES THE RIGHT TO A TRIAL BY JURY IN ANY ACTION OR
PROCEEDING BASED UPON, ARISING OUT OF, OR IN ANY WAY RELATING
TO THIS GUARANTY OR ANY CONDUCT, ACT OR OMISSION OF LENDER OR
GUARANTOR, OR ANY OF THEIR RESPECTIVE DIRECTORS, OFFICEEFS,
PARTNERS, MEMBERS, EMPLOYEES, AGENTS OR ATTORNEYS, OR ANY
OTHER PERSON AFFILIATED WITH LENDER OR GUARANTOR, IN EACH OF
THE FOREGOING CASES, WHETHER SOUNDING IN CONTRACT, TORT OR
OTHERWISE EACH GUARANTOR HEREBY CONSENTS AND AGRELS TO
SERVICE OF ANY SUMMONS, COMPLAINT OR OTHER LEGAL PROCESS, IN
CONNECTION WITH ANY SUIT, ACTION OR PROCEEDING ARISING FRCM OR
RELATING TO THIS GUARANTY BY REGISTERED OR CERTIFIED US MAIL,
POSTAGE PREPAID TO GUARANTOR AT THE ADDRESS SET FORTH
HEREINABOVE

(n)  Waver by Guarantor Guarantor agrees that upon the commencenx nt of a
voluntary or involuntary bankruptcy proceeding by or agamnst Borrower, Guarantor shall not scek
or cause Borrower or any other person or entity to seek a supplemental stay, pursuan’ to 11
U S C §105 or any other provision of Title 11 United States Code, as amended, or any other
debtor relief law (whether statutory, common law, case law, or otherwise) of any junsdiction
whatsoever, now or hereafter mn effect, which may be or become applicable, to stay, interdict,
condition, reduce or hibit the ability of Lender to enforce any nghts of Lender agarnst
Guarantor by virtue of this Guaranty or otherwise

(o) SPECIFIC _NOTICE IT IS EXPRESSLY AGREED AND
UNDERSTOOD THAT THIS GUARANTY INCLUDES INDEMNIFICATION PROVISIONS
WHICH, IN CERTAIN CIRCUMSTANCES, COULD INCLUDE AN INDEMNIFICATION
BY GUARANTOR OF LENDER FROM CLAIMS OR LOSSES ARISING AS A RESULT OF
LENDER’S OWN NEGLIGENCE

(p) Secondary Market Lender may sell, transfer and dehver the Loan
Documents to one or more 1nvestors m the secondary mortgage market, and may retain o1 asstgn
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responsibility for servicing the Loan or delegate some or all of such responsibiity and/or
obligations to one or more servicers on behalf of the investors  All references to Lender heren
shall include any servicers, as applicable

(@)  Miscellaneous

) This Guaranty contains the entwre agreement between the parties
respecting the matters herein set forth and supersedes all pnior agreements, whether
written or oral, between the parties respectung such matters Any amendments or
modifications hereto, 1n order to be effective, shall be 1n writing and executed by the
parties hereto A determnation that any provision of this Guaranty 1s unenforceable or
mvahd shall not affect the enforceability or vahdity of any other provision, ard any
determination that the application of any provision of this Guaranty to any per>on or
circumstance 1s 1llegal or unenforceable shall not affect the enforceability or validity of
such provision as 1t may apply to any other persons or circumstances

(n)  THIS GUARANTY SHALL BE GOVERNED BY AND CONSTRUED
IN ACCORDANCE WITH THE LAWS OF THE STATE IN WHICH THE PROPERTY
IS LOCATED WITHOUT REGARD TO ITS CONFLICTS OF LAWS RULES

(1) This Guaranty shall bind each Guarantor and its personal representatives,
successors and assigns and shall nure to the benefit of Lender, its officers, directors,
shareholders, agents and employees of Lender and their respective hewrs, personal
representatives, successors and assigns  Notwithstanding the foregoing, Guarantor shall
not assign any of its rights or obligations under this Guaranty without the prior wrtten
consent of Lender, which consent may be withheld by Lender in its sole discretion

(v)  The failure of any party hereto to enforce any night or remedy hereund:r,
or to promptly enforce any such nght or remedy, shall not constitute a waiver ther¢ of ror
give rise to any estoppel against such party nor excuse any of the parties hereto from thair
respective obligations hereunder Any waiver of such night or remedy must be 1n wniting
and signed by the party to be bound

) Time 1s of the essence hereof

(vi)  This Guaranty may be executed in any number of counterparts, all of
which shall be taken to be one instrument

6 State Specific Provisions Notwithstanding anything else 1n this Guaranty,
the following attached state specific provisions shall be controlling

(@)  Guarantor hereby also waives and agrees not to assert or take advantage of
the following

(1) Any defense of Guarantor based upon Lender’s elecuon of any
remedy aganst Guarantor or Borrower or both, including, without imitation, the defense
to enforcement of this Agreement (the “Gradsky” defense based upon Union Bank v
Gradsky, 265 Cal App 2d 40 (1968) or subsequent cases) which, absent this waiver,
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Guarantor would have by virtue of an electon by Lender to conduct a non-judicial
foreclosure sale of the Property, 1t being understood by Guarantor that any such non-
Judicial foreclosure sale will destroy, by operation of Califormia Code of Civil Procedure
Section 580d, all nights of any party to a deficiency judgment against the Borrower, and,
as a consequence, will destroy all nghts which Guarantor would otherwise have
(including, without hmutation, the right of subrogation, the nght of rembursemert, and
the nght of contribution) to proceed agamnst the Borrower and to recover any su.h
amount, and that Lender could be otherwise estopped from pursuing Guarantor for a
deficiency judgment after a non-judicial foreclosure sale on the theory that a guzrantor
should be exomerated if a lender elects a remedy that elimnates the guarantor’s
subrogation, rermbursement or contnbution nghts,

(2)  Any nghts under California Code of Civil Procedure Sections 580a
and 726(b), which provide, among other things that a creditor must file a complaint for
deficiency within three (3) months of a nonjudicial foreclosure sale or judicial foreclosure
sale, as applicable, that a fair market value hearing must be held, and that the amount of
the deficiency judgement shall be limited to the amount by which the unpaid debt
exceeds the fair market value of the security, but not more than the amount by which the
unpaid debt exceeds the sale pnice of the secunty, and

(3) Without hmiting the generality of the foregomng or any otter
proviston hereof, Guarantor expressly watves any and all benefits which mught otherwise
be available to Guarantor under Californta Civil Code Sections 2809, 2810, 2819, 2839,
2845, 2849, 2850, 2899 and 3433 and Califormia Code of Civil Procedure Sections 580a,
580b, 580d and 726, or any of such sections

(b)  Guarantor’'s Warver Pursuant to California Civil Code Section 2856 In
addition to all the other warvers agreed to and made by Guarantor as set forth 1n this Agreement,
and pursuant to the provisions of Califormia Civil Code Section 2856, Guarantor hereby wares
all nghts and defenses that Guarantor may have because the debtor’s debt 1s secured by r al
property This means, among other things

(H The creditor may collect from Guarantor without first fore« losing
on any real or personal property collateral pledged by the debtor

(2) I the creditor forecloses on any real property collateral pledged by
the debtor

(A) The amount of the debt may be reduced only by the price for
which that collateral is sold at the foreclosure sale, even if the collateral 15 worth
more than the sale pnce

(B)  The creditor may collect from Guarantor even if the creditor, by
foreclosing on the real property collateral has destroyed any nght Guarantor may
have to collect from the debtor

This 1s an unconditional and wrevocable waiver of any nghts and defenses Guarantor may have
because the debtor’s debt 1s secured by real property These rights and defenses include, but are

9.
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not limited to, any nghts or defenses based upon Section 5802, 580b, 580d, or 726 of the
California Code of Civil Procedure

()  Guarantor further hereby warves all nghts and defenses ansing outf of an
election of remedies by the creditor, even though that election of remedies, such as a nonjudicial
foreclosure with respect to secunty for a guaranteed obhigation, has destroyed Guarantor’s rights
of subrogauon and rexmbursement against the principal by the operation of Section 580d of the
Code of Civil Procedure or otherwise

[NO FURTHER TEXT ON THIS PAGE]
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Executed as of the day and year first wnitten above

GUARANTOR

S
T C GIANULIAS, an mdividual

Guaranty



G LIAS, as Trustee of the James

Chns lras Trust Dated October 14, 2003

Guaranty



EXHIBIT A
Legal Descnption

A-1
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Silvethawk
Exhibit “A”

Real property in the City of La Quinta, County of Riverside, State and Califorma, described as
follows

PARCEL A

PARCEL 3 OF PARCEL MAP NO 30721 ON FILE IN BOOK 203 PAGES 30 AND 31 CF
PARCEL MAPS, RECORDS OF RIVERSIDE COUNTY, CALIFORNIA

PARCEL B

AN EASEMENT FOR UTILITY AND INCIDENTAL PURPOSES, RECORDED OCTOBER
24,2002 AS INSTRUMENT NO 600847 OF OFFICIAL RECORDS

A DOCUMENT DECLARING MODIFICATIONS THEREOF RECORDED SEPTEMBER 10,
2003 AS INSTRUMENT NO 03-702002 OF OFFICIAL RECORDS

PARCEL C

AN EASEMENT RESERVED FOR ACCESS AND PUBLIC UTILITY PURPOSES AS
SHOWN ON PARCEL MAP NO 30721 RECORDED IN BOOK 203 PAGES 30 AND 31 OF
PARCEL MAPS, RECORDS OF RIVERSIDE COUNTY, CALIFORNIA

PARCEL D

AN EASEMENT FOR ROADWAY ACCESS, PARKING AND EMERGENCY ACCESS AS
DISCLOSED BY A DOCUMENT ENTITLED “EASEMENT FOR ROADWAY ACCESS,
PARKING AND EMERGENCY ACCESS” RECORDED APRIL 15, 2004 AS INSTRUMENT
NO 04-274385 AND RE-RECORDED JUNE 17, 2005 AS INSTRUMENT NO 05-484656
BOTH OF OFFICIAL RECORDS, RIVERSIDE COUNTY, CALIFORNIA

APN 773-370-028-9



Central District Of California
Claims Register

8 08-bk-13150-RK James C Gianulias Converted 07/02/2008
Judge Robert N Kwan  Chapter 11

Office Santa Ana Last Date to file claams 11/12/2008
Trustee Last Date to file (Govt)

[Creditor (23454409) Claim No 56 Status

!Deutsuhe Bank Berkshire Original Filed Filed by CR

Mortgage Inc Date 03/12/2009  |Entered by Mccall, Audrey

iOne Beacon St 14th Fi Onigmnal Entered | Modified

!Boston MA 02108 Date 03/25/2009

H
i Total claimed
]

istory
ﬁ)etalls 36-1 03/12/2009 Claim #56 filed by Deutsche Bank Berkshire Mortgage Inc, total amount
. claimed $0 (Mccall, Audrey )

IDescrzptton
Remarks (56-1) No amount stated

Claims Register Summary



