B 10 (Official Form 10) (04/10)

Southern
UNITED STATES BANKRUPTCY COURT  ¥otthexx District of New York PROOF OF CLAIM
Name of Debtor: Case Number:
Jennifer Convertibles, Inc. 10-13779

administrative expense may be filed pursuant to 11 U.S.C, § 503.

NOTE: This form should not be used to make a ciaim for an administrative expense arising afler the commencement of the case. A request for payment of an

Name of Creditor (the person or other entity to whom the debtor owes money or property):
376 _Roy lsj;on Strect Rgalr 2 Trush

Name and address where notices si.ald be sent:
Philip Touitou, Esqg.
Hinshaw & Culberison,LLP — 780 3rd Avenue
New York, 10017

Telephone number:
(212) 471-6200

RECEIVED
GCT 27 2010
BMC GROUP

[0 Check this box to indicate that this
claim amends a previously filed
claim.

Court Claim Number;
({f known)

Filed on:

Name and address where payment should be sent (if differcnt from above):

=376 Boylston Street Trust
c/o The Tannery
402 Boylston Street

Teleph be
PR oston, MA 02116

0 Check this box if you arc aware that
anyonc cls has filed a proof of claim
relating 1o your claim. Attach copy of
statement giving particulars,

[ Check this box if you are the debtor
or trustee in this case,

1. Amount of Claim a3 of Date Case Filed: 3 1,038,299.42

If all or part of your claim is secured, complete item 4 below; however, if all of your claim is unsecured, do not complete
item 4.

If all or part of your claim is entitled to priority, complete item 5.

MChcck this box if claim includes interest or other charges in addition to the principal amount of claim. Attach itemized
statement of interest ar charges.

2. Basis for Claim: __|ease:rejection:fraud
(See instruction #2 on reverse side.)

3. Last four digits of any number by which creditor identifies debtor:

3a, Debtor may have scheduled account as:
(See instruction #3a on reverse side.)

4. Secured Claim (See instruction #4 on reverse side.)
Check the appropriate box if your claim is secured by a lien on property or a right of sctoff and provide the requested

. informaticn.
Nature of property or right of setoff: O Real Estate ) Motor Vehicle 0 Other
Describe;
Yalue of Property:$, Annual Interest Rate %

Amount of arrearage and other charges as of time case filed included in secared claim,

ifany: $ Basis for perfection:

Amount of Secured Claim: § Amount Unsecured: §

6. Credits: The amount of all payments on this ¢laim has been credited for the purpose of making this proof of claim.

7. Decuments: Attach redacted copies of any documents that support the claim, such as promissory notes, purchase

orders, invoices, iterized statements of running accounts, contracts, judgments, mortgages, and sccurity agreements.

You may also attach a summary. Attach redacted copies of documeats providing evidence of perfection of

a security interest. You may also attach a summary. (See insiruction 7 and definition of “redacted” on reverse side.}

DO NOT SEND ORIGINAL DOCUMENTS. ATTACHED DOCUMENTS MAY BE DESTROYED AFTER
SCANNING.

If the documents are not available, please explain:

5. Amount of Claim Entitled to
Priority ander 11 U.S.C. §507(a). If
any portion of your claim falls in
one of the following categories,
check the box and state the
amount.

Specify the priority of the claim.

O Domestic support obligations under
11 U.S.C. §507(a){1)(A) or {a)} 1XB).

[0 Wages, salaries, or commissions {up
to $11,725*) camed within 180 days
befare filing of the bankruptcy
petition or cessation of the debtor’s
business, whichever is carlier - 1}
U.S.C. §507 (a)(4).

O Contributions to an employee benefit
plan - 11 U.S.C. §507 (a)(5).

0 Upto $2,600* of deposits toward
purchase, lease, or rental of property
or services for personal, family, or
household use — 11 U.8.C. §507
@

D Taxes or penalties owed to
governmental units - 11 U.S.C. §507

(@)8).

0 Other — Specify applicable paragraph
of 11 U.S.C. §507 (a)(_ ).

Amount entitled to priority:
$
*Amounts are subject io adjustment on
4/1/13 and every 3 years thereafier with

respect to cases commenced on or afier
the date of adjustment.

p—

sbove, Attach co

A v

of power of attorney, if any.

Date: Signature: The person filing this claim must sign it. Sign and print name and title, i any, of the creditor or
10/25/2010 other uthorized to file this claim and state address and telephone number if different from the notice

- Hide e P ue BERTeN Li P

FOR COURT USE ONLY

Jennifer Convertibles

(11 IlI|I|||I||I|I

Penaity for présenting frauditert'claim: Fine of up to $500,000 or imprisonment for up 10 5 years, or both. 18 U.S.C. §§ 152 and 3571.




B 10 (Official Form 10} (04/10) - Cont.

Coort, Name of Debtor, and Case Number:

Fill in the federai judicial district where the bankruptcy case was filed (for
example, Central District of California), the bankruptcy debtor’s name, and the
bankruptey case number, If the creditor received a notice of the case from the
bankruptcy court, all of this information is located at the top of the notice.

Creditor's Name and Address:

Fill in the name of the person or entity asserting a claim and the name and address
of the person who should receive notices issued during the bankruptcy case. A
separate space is provided for the payment address if it differs from the notice
address. The creditor has & continuing obligation to keep the court informed of its
current address. See Federal Rule of Bankruptcy Procedure (FRBP) 2002(g).

1. Amount of Claim as of Date Case Filed:
State the total amount owed to the creditor on the date of the
Bankruptcy filing. Follow the instructions conceming whether to
complete items 4 and 5. Check the box if interest or other charges are
included in the claim.

2. Basis for Claim:
State the type of debt or how it was incurred. Examples include
goods sold, money loaned, services performed, personal
injury/wrongful death, car loan, mortgage note, and credit card. If the claim is
based on the delivery of health care goods or services, limit the disclosure of
the goods or services so as to avoid embarmassment or the
disclosure of confidential health care information. You may be required
to provide additional disclosure if the trustee or another party in interest
files an objection to your claim.

3. Last Four Digits of Any Number by Which Creditor Identifies
Debtor:
State only the last four digits of the debtor’s account or other number
used by the creditor to identify the debtor.

3a. Debtor May Have Scheduled Account As:

Use this space to report a change in the creditor’s name, s transferred
¢laim, or any other information that clarifics a difference between this
proof of ¢laim and the claim as scheduled by the debtor.

INSTRUCTIONS FOR PROOF OF CLAIM FORM
The instructions and definitions below are general explanations of the law, In certain circumstances, such as bankruptcy cases not filed voluntarily by the debtor, there
may be exceptions to these general rules.
Ttems to be completed in Proof of Claim form

4. Secored Claim:
Check the appropriate box and provide the requested informaton if
the claim is fully or partially sccurcd. Skip this section if the claim is
entirely unsecured. (See DEFINITIONS, below.) State the type and
the value of property that secures the claim, attach copies of lien
documentation, and state anmual interest rate and the amount past due
on the claim as of the date of the bankruptey filing.

5. Amount of Claim Entitled to Priority Under 11 US.C. §507(a).
If any portion of your claim falls in one or more of the listed
categories, check the appropriate box(cs) 2nd state the amount
entitled to priority. (Seec DEFINITIONS, below.) A claim may be
partly priority and partly non-priority. For example, in some of the
categories, the law limits the amount entitled to priority.

6. Credits:
An authorized signature on this proof of claim serves as an acknowledgment
that when calculating the amount of the claim, the creditor gave the debtor
credit for any payments received toward the debt.

7. Documents:
Attach to this proof of claim form redacted copies documenting the existence
of the debt and of any lien sccuring the debt. You may also attach 8 summary.
You must also attach copics of docurments that evidence perfection of any
security interest. You may also attach & summary. FRBP 3001(¢) and (d).
If the claim is based on the delivery of health carc goods or services, see
instruction 2. Do not send original documents, a3 attachments may be
destroyed after scanning.

Date and Signature:

The person filing this proof of claim must sign and date it, FRBP 9011, If the
claim is filed electronically, FRBP 5005(a)(2), authorizes courts to establish
local rules specifying what constitutes a signature. Print the name and title, if
any, of the creditor or other person euthonized to file this claim, State the
filer's address and telephone number if it differs from the address given on the
top of the form for purposes of receiving notices, Attach a complete copy of
any power of attorney. Crimina) penaltics apply for making a false statement
on a proof of claim,

DEFINITIONS

INFCRMATION

Debtor
A debtor is the person, corporation, or other entity that
has filed a bankyuptcy case.

Creditor

A creditor is a person, corporation, or other entity owed 2
debt by the debtor that arose on or before the date of the
bankruptey filing. See 11 U.S.C, §101(10)

Claim

A claim is the creditor’s right to receive payment on a
debt awes by the debtor that arase on the date of the
bankrupicy filing. See 11 U.5.C. §101 (5). A claim may
be secured or unsecured.

Proof of Claim

A proof of claim is » form used by the creditor to
indicate the amount of the debt owed by the debter on
the date of the bankruptey filing. The ereditor must file
the form with the clerk of the same bankruptey court in
which the bankruptcy casc was filed.

Secured Claim Under 11 U.5.C. §506(a)

A secured claim is one backed by a lien on property of
the debtor. The claim is secured so long as the creditor
has the right 10 be paid from the property prior to other
creditors. The amount of the secured claim cannot
exceed the vatue of the property. Any amount owed to
the creditor in excess of the value of the property is an
unsecured claim. Exemples of liens on property include
a mortgage on real estate or n security interest in a car,

A lien may be voluntarily grasted by a debtor or may be
abtained through a court proceeding. In some states, a
court judgment is a lien. A claim also may be secured if
the creditor owes the debtor money (has a right to setoff).

Unsecured Claim

An unsecured claim is one that does not meet the
requirements of 8 secured claim. A claim may be partly
unsecured if the amount of the claim exceeds the value

* of the property on which the creditor has a lien. -

Claim Entitled to Priority Under 11 US.C. §507(a)
Priority claims are certain categorics of unsetured claims
that arc paid from the available money or property ina
bankruptey case before other unsecured claims.

Redacted

A document has been redacted when the person filing it
has masked, edited ouy, or otherwise deleted, certain
information. A creditor should redact and use only the
1ast four digits of any social-security, individual’s tax-
identification, or financial-account number, all but the
initials of a minor’s name and only the year of any
person’s date of birth,

Evidence of Perfection

Evidence of perfection may include a morigage, lien,
certificate of title, financing statemeat, or other
document showing that the lien has been filed or
recorded.

Acknowledgment of Filing of Claim

To receive acknowledgment of your filing, you may
cither enclosc a stamped self-addressed envelope and &
copy of this proof of claim or you may access the court's
PACER system (www.pacer.psc uscourts gov) for a
small fee to view your filed proof of ¢laim,

Offers to Purchase a Claim

Certain entities are in the business of purchasing claims
for an amount less than the face value of the claims, One
or more of these entities may coptact the creditor and
offer to purchase the claim. Some of the written
communications from these entities may easily be
confosed with official court documentation or
communications from the debtor. These entities do not
represent the banknuptey court or the debtor, The
creditor has no obligation to sell its claim. However, if
the creditor decides to seti its claim, any transfer of such
claim is subject to FRBP 3001(c), any applicable
provisions of the Bankruptey Code (11 US.C. § 101 er
seq.), and any applicable orders of the bankruptcy court.




Pre-Petition Delinquencies
$131,607.00

$19,354.00
$967.70

$151,928.70

Lease Rejection Damages

$250,824.00
$62,485.24
$4,793.72

$200,000.00
$50,164.80

$568,267.76

As of June 7, 2010
For the Month of July, 2010
5% administrative fee for month cf July 2010

Total Pre-Petition
Delinquencies

One year of the remaining term base

rent

Operating expenses for one year of remaining term
Real Estate Taxes for one year of remaining term
Renovations (as allowed under the

lease)

Brokers Commission for Reletting Premises

Total Lease Rejection
Damages

Damages Arising From Fraud

$250,824.00
$62,485.24
$4,793.72

$318,102.96

$151,928.70

$568,267.76
$318,102.96

$1,038,299.42

Base Rent Remaining Due Under

Lease;

Operating expenses for one year of remaining term
Real Estate Taxes for one year of remaining term

Total Damages Resulting From Fraud

Total Pre-Petition

Delinquencies

Total Lease Rejection

Damages

Total Damages Resulting From Fraud

Total Proof of Claim Amount
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10.1 TENANT'S INSURANCE. Tenant shall maintzin the following coverages in the,

{c) Estimated payments by Tenant on account of Operating Expenses and Utility
Expeascs shall be made monthly and at the time and in the fashion herein provided for the
payment of Basic Rent, The monthly amount so to be paid to Landlord shall be sufficient
to provide Landlord by the end of cach Operating Year a sum equal to Tenant’s required
payments, as estimated by Landlord from time to time duting esch Operating Year, on
account of Operating Expenses and Utiliry Expenses for such Operatmg Year, After the
cad of cach Operating Year, Landlord shall submit to Tenant a reasonably detailed
accounting of Operating Ex and Utlity Expenses for such Year (using geverally
accepted acconnting principles consistently applied), and Landlord shall certify to'the
accracy thereof. Landlocd shall provide Tenant with reasonable back-up documentution
of such accounting upon request.  If estimated payments theretofore mede for such Year
by Tenant exceed Tenant’s required payment on account thereof for such Year, according
to such statement, Landlord shall credit the amount of overpayrpent against schsequent
obligarions of Tenant with respect to Operating Expenses and Utility Expenses (o¢ refund
such overpayment if the Term of this Lease has ended and Temant bas no further
obligation to Landlord); but, if the required payments on account thereof for such Year
are preater than the estimated payments (if any) theretofore made oa account thereof for
such Year, Tenant shall make payment to Landlord within thirty (30) days after being so
advised by Landlord. Landlord shall have the same rights and remedies for the
nonpayment by Tenant of any payments due on account of Operating Expenses and
Utility Expenses as Landlord has hereunder for the failure of Tenant to pay Basic Reat.

ARTICLE X
Y AND P LIA E

following amounts: . -

@ C ia] General Liability T covering the i | aeainst claims
of Bodily Injury, Personal Injury and Property Damage arising out of Tenant's operation,
assumed Liabilities or use of the Premises, including the pedformmance by Tenantof the' -
indemnity agreemeants st forth in Section 10.03 of this Lease; for limits of Liabiliy not .-
less than ¢ () Bodily Injury and Property Damage Liability $1,000,000 Each Occurrence
and 52,000,000 Annual Aggregare, and (ii) Personal Injury Liability $1,000,000 Each
Occurrence and $2,000,000 Annual Aggregate. - .

(b) Propery Damage Insurance covering @) all office furmiture, trade fixtures,
office equipment, merchandise and all other iems of Tenant's property on the Premises
installed by, for, or at the expeuse of Tenant, and (ii) all other improvements, alterations
and additions to the Premises. Such insurance shall be writgn oo an “all fsks™ of
physical loss or damage basis, for the full replacerment cost value new without deduction
for depreciation of the covered items and in amounts that meet any co-insurance clauses
of the policies of insurance and shall include a vapdalism and malicious mischief
endorsement, sprinkler leakage coverage and carthquake sprinkler leakage coverage.

(¢) Boiler and Machinery Insurance. If during the term of this Lease, Tepant
shall receive Landlord's prior writicn consent 10 operaie on the Premises a boiler or other
pressured vessels, Tenant shall, as a pre-condition to instailing the same, place aad
maintain Boiler Insurance with Limits of Liability o an amoume not less than $250,000
Per Oct::mrencc or a5 needed, and providing caverage for the full replacement valoe -
thereof.

-18-
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10.2

10.3

10.4

' {d) Worker's Compensation/Emplover's Liability Insprance. If the nature of
Tenant's use of the Premises requires that any or all of its employees by provided
coverage under State' Worker's Compensation Insurance or similar statutes, Tenant Shall
keep in force Worker's Compensation Insurance Or similar statutory coverage containing
stamorily prescribed limits and Employer's Liability with limits of at least $1,000,000
Bodily Injury by Accident for Each Accident, $1,000,000 Bodily Injury by Disease for
Each ;crson and $1,000,000 Bodily Injory by Disease policy limit. '

(c) Form of Policics. The minimum limits of policies of insorance required of
Tepant under this Lease shall in no event Jimit the liabilicy of Tenant nnder this Leass,
Such insurance shall (i) name the Landlord, and any other party it so specifics, as an
additional insured; (ii) specifically cover the iability assutned by Tenant under this Lease,
including, but not limited to, Tcuaot's cbligations under Scedon 10.03 of this Lease; (i)
be issued by an insurance company having a ratng of not less than AX in Best's Key
Raring Guide or which is otherwise accepable o Landlord and licensed to do business in
the Commonsealth of Massachaseus; (v) be primary insurance ast all claims
thercunder and provide that any insurance camied by Landlord is not excess and is noa-
contributing with any insurance vequirement of Tenant: (v) provide that sald insucapce
shall got be cancelled or coverage changed unless thirty (30) days prior written notice
shall have been given to Landlord and any mongagee of Landlord; and (vi) contain a
cross-liability eadorsement or severabiliry of interest clause acceptable to Landlord.
Tenant shall deliver said policies or cerdficates thereof o Landlord on or before the
Commencement Date and at least thirty (30) days before the expiration date thereof.

NANT? QOMPLIA ; [TH LANDLORI E_AN]
INSURANCE. Tenant shall, at Tenant's expense, comply -with all insurapce company
requirements pertainiag to the use of the Premises. Xf Tenant's conduct orusc of the -
Premises causes any increase in the premium for any insurance policies carded by - -
Landlord, then Tenant shall reimburse Landlord for any such increase. Tenant,at =
Tenant's expense, shall comply with all rules, orders, regulations or requirements of the
American Insurance Association (fommerly the Nationzl Board of Fire Underwriters) and
with any similar body. ~ oL . . , :

INDEMNIFICATION OF LANDLORD, Tetiant will indemsify Landlord and the-
Agent and save the same harmless from and against any and all claims, actions,damages,
liabiry and expense in consection with loss of life, personal injury and/or damage to .
property arising from or out of #hy occurreace in, upon or &t the Premises, or the
occupancy or use by Tenant of the Premises or any part thereof, or occasioned whally or
in part by the default under this Lease or any act or omission of Tenant. jts agents,
contractors, cmployees, servants, subiepants, or concessiooaires, licensees or invites.
In case Landlord or the Agent shall, without fault on its part, be made party to any
lidgation commenced by or against Tenant, tfien Tenant shall protect and bold Landlord
and the Agent harmless and shall pay all costs, expenscs and reasonable zuomey's fees
incurred or paid by Landlord and the Ageat in conncetion with such Litigation. Tenant
shall also pay all cost, expenses and reasonable attorney's fees that may be incurred or
pajd by Lapdlord in enforcing the covenants and agreements in this [easc.

B . (a) Each policy of insurance carried by Teoant
shall provide that the insurer waives any right of subrogation against the Lapdlord in
connection with or arising out of any damage 1o such property contzined in the Premiscs
caused by fire or other risks or casvalty covered by such insurance. In no eveut shall
Tenant or any person or corporation claiming an interest in the Premises by, through or

-19-
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under Tenant, claim, rpainain or prosecute any action or suit at Jaw or in equity against
the Landlord for any loss, cost or damage caused by or resulting from firc-or oder tisk or
casualty in the Premises or.any part thereof, for which Tenant is or méy be insured,: -
whether or not cartied by Tonant and whether or not caused by the negligence of the
Landlord, or the zgents, or scrvants, or employees of the Landlord.

(b) Each policy of insurance caried by Landlord shall provide that the insarer
waives any rights of subrogation against the Tenant in connection with or arising out of
any damage to such property contained in the Premises cavsed by fire or other.gsks or
casualty covered by such insurance. In ro eveat shall Landlord or any person or
corporatiqn claiming an interest in the Premises by, throogh or nnder Landlord, claim,
maintain Or prosccuts any action or suit at iaw or in equity against the Tepant for any
loss, cost or damage caused by or resulting from fire or other sk or in the
Premises or any part thereof for which Laodlord is or may be insured, whether or not
carried by Landlord or whether or not cansed by the negligence of the Tenant or the
agents, or servants or employees 0f Tenant ; :

10.5 LANDLORD’S INSURANCE. Throughout the Term of this Lease, Landlord shall
maintain a policy of all risk insurance on ail of the Building and improveraents situated
therein in an amount equal to at least eighty percent (80%) of the full insurable valoe
thereof, All such policies shall name Landlord and the bolder of any mortgage which
affects the Building as parties insureds thercunder as their respective interests may
appear, Landlord shall also have the right (o maintain rental value insurance msuring
payment of one (1) year's fixed and additional rentals and other annual charges payable to
Landlord by the various tenants of the Bullding. ‘ '

During the Term of this Lease, Tenant agrees to pay to Landlord, as additional rent,
its pro ratz share (being 14.5%) of the premioms payable by Landiord for the policies of
insurancs referred o in the first paragraph of this Secdon 10.05. Tenant shall p:g'no
Landlord Tenant's pro rara share within thirry (30) days after receipt by Tenant of a bill.
therefor, Tenant shall also pay to Landlord, as additional rent, Tenant's pro rat share of
any and all expenses incurred by Landlord in the restoration, reconstruction or repair of ?
all or aay part of the Building subsequent to a casualty, which expenses are inenrred by
Landlord as the result of so-called “deductibles” contained in Landlord's fire insurapce
q_olicy(s). Landlord will havé the right at any time during.the ‘Term 'of this Lease to notify - |, -

cnant that it has elected 10 require Tenant to deposit with Landlord, on & monthly besis, -
an amount equal to one-twelfth (1/12th) of Tenant’s pro rata share of said inssrance.
premiums. In such event, Tenant shall promptly comply therewith and make said
monthly payments 1o Landlord, 43 edditional rent.

LANDLORD’S ACCESS TO PREMISES

11.1 LANDLORD'S RIGHTS. Landlord shall have the right to eater the Premises at all
reasonable bours for the purpose of inspecting or making repairs to the sae, and
Landlord shall also have the right to make access available at all reasonable howss 0
prospective or exisdng mortgagees, purchasers or tenants of any part of the Property.
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~_Landlord shall exercise the foregoing rights in such a [pann&'ﬁ as not to interfere with
the operation of Tenant's business. '

ARTICLE XX
. .

12.1 ABATEMENT OF RENT. If the Premiscs shell be damaged by firc or casualty,
Basic Reat and Additional Rent payable by Tenant shall abate proportionately for the
period in which, by reason of such damage, there is substantial interference with
Teaant's use of the Premises, having regard to the extent to which Tenant may be
required 1o discondnue Tenant's use of all or a pordon of the Premises, but such
abatement or reduction shall end if and when Landlord shall have substantally restored
the Premises (excluding any alweradons, additions ot improvements made by Tenant
pursuant to Section 5.2) to the condition in which they were peior to such damage. I the
Premises shall be affected by any exercise of the power of eminent domain, Basic Reat
and Additicnal Rent payable by Tenant shall be justly and equitably abated and reduced
according to the pature and exteat of the loss of use thereof suffered by Tenant. In no
event shall Landlocd have any Lability for damages 1o Tenant foc inconweénience, -
annoyance, or iterruption of business arsing from.such fire, casualty or cminest
domain.

12.2 LANDLORD’S RIGHT OF TERMINATION. If the Premises or the Building arc
substandally damaged by fire or casualty (the term “substantially damaged” meaning
damage of such & character that the same cannot, in ordibaty courss, reasonably be
expected 10 be repaired within sixty (60)days from the time the repair work would
commence), or if any part of the Building is taken by any exercise of the right of eminent
dowain, then Landlord shall have the right w terminate this Lease (even if Landloxd’s -
entire interest in the Premiscs may have been divested) by giving notice of Landlord’s
clection 5o to do within 60 days after the occurrence of casnalty or the cffective date
of such taking, whereupon this Lease shall terminate thirty. (30) days after the dat= of
such notice with the same force and effect as if such date were the date originally

RESTORATION. If this Lease shall ot be terminated porsuant to Section'12.2, - -

Landlord shall thereafter use due diligence w restore the Premises (excluding any
alterations, additions or impreveticnts made by Teaant) to proper condition for Tepant's
use and occupation, provided that Landlord's obligation shall be Emited to the amount of
insurance proceeds available therefor. Jf, for any reason, such restoration shall not be

. substantially completed within six months after the expiradon of the 60-day period :
referred to'in Section 12.2 (which six-month period may be oxtended for such pedods of
time as Landlord is prevented from proceeding with or completing such restoration for ay
cause beyond Landlord’s reasonable control, but in no ¢vent for more than an additional
three months), Tenant shall have the right to terminate this Lease by giving notice 10
Landlord thereof within thirty (30) days after the expiration of such period (as sO
extended). Upoa the giving of such notice, this Leasc shall cease and come 1o an cod
without further liability or obligation ou the part of cither party ualess, within such 30-
day period, Landlord substantally completes such restoration.” Such right of teaminaaon
shall be Teaant's sole and exclusive remedy at law or in equity for Landlord's failure s0
to complete such restoraton.

— P

12.3
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AWARD. Landlord shall have and hereby reserves-and excepts, and Tenant hereb

arants and essigns to Landlord, all rights to recover for damages to the Property andy the -
lcasehold interest hereby creatcd, and to compeasation acerued or hereafler to acorue by
reason of such taking, damage or destruction, and by way of confinning the foregoing,
Tenant hercby grants and assigns, and covenants with Landlord to grant and assign to
Landlord, all rights to such damages or compensation. Nathing conmined herein shall be -
construed to prevent Tenant from prosecuting in any condemnation procecdings a claim

for the value of any of Tenant’s Removable Property installed in the Premises by Tenant

at Tenarnt's expense and for relocation expenscs, provided that such action shall not affect
Lhcmamplmt of compensation otherwise recoverable by Landlord from'the taking

autbonty. ' '

ARTICLE XIIX
DEFAULT

! (a) If at any time subsequent to the dawe of this Lease any

TENANT'S DEFAULT.
ote or more of the following cvents (herein referred 10 as a “Defanlt of Tenant”) shall

happen: -

() Tenant shell fail to pay the Basic Rent, Percentage Rent, Additional Rent or
other charges hereunder when duc and such faiture shall continue for fifteen (15),
days; or

(i) Tcuant shall neglect or fail 1o perform or observe any other covenant hercin
contained on Tenant’s part o be g;iformcd or observed, and Tenant shall fail to
remedy the same within thirty (30) days aficr notice to Tenznt specifying such ...
neglect or failnre, or if such failure is of such-a nature that Tenant cannot reasdoably
remedy the same within such thirty (30) day petiod, Tenant shall fail to commences
promptly to remedy the same and to prosecuts such remedy to completion with
diligence and cootinuity; or L -

(iif) Tenan shall desert or abandon the Premises or the Premises shall become,of ~
.appwmhavcchomcvagam(rcgsxdlesswhemqtthch:ysshanhavebacn- -
surrendered or the reat and all other sums due shall have been paid), and Tenant
shall fail o remedy the same within Gfteen (15) days after'notice to Teaant
specifying such neglect or failure; or

@v) Tenant's leasehold interest in the Premises shall be taken on ¢xccution of by
other process of law directed against Tenant; or

(v) Tenant shall make an assignmeat for the benesit of creditors or shall file 2
voluntary petition in bankruptey or shall be adjudicared bankrupt or insclveat, or
shall file any petition. or apswer seeking any reofganization, arangement
compesition, readjustment, liquidation, dissolution or similar relief for itsclf vnder
any present or future Federal, State or other statute, law or regulation for the relief
of debtors, or shall sesk or consent to or acquiesce in the appointment of any
trustee, receiver o liquidator of Tenant or of all or any sabstantial part of its
properﬁedségrstmlladmi:in writing its inability to pay its debts peaerally as they
become due; or
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(vi) A petition shall be filed against Tenant in bankruprcy or under any other law
sezking any reorganization, arangement. compasition. readjustment, liquidation,
dissolution, or similar relief under any presént or future Federal, State or other
statute, law or regulation and shall remain undismissed or ynstayed for an

of sixty (60) days (whether ar not consecutive), or if any debtor in possession
(whether or not Tenant) trustee, receiver or liquidator of Tenant ot of dll or any
substantial part of its properties or of the Premises shall be appoinied withoat the
consent or acquiescence of Tenant and such appointmen shall remain vovacated or
unstayed for an aggregat of sixty (60) days (whether or not consecutive); or

(vif) If a Default of Tenant of the kind set forth in clauses () or (if) above shall
oceur and if cither (&) Teaant shall cure such Default within the applicable-grace
period or (b) Landlord shall, in its sole discretion , permit Tenant w cure such
Default after the applicable grace period has expired, and an eveat which would
constitute a similar Default if a0t cured within the applicable grace period shall
oceur more than once within the next 365 days, whether or not such event is cured
within the applicable prace period: -

then in any such case (1) if such Default of Tenant shall eccur prior to the
Corwunencement Date, this Leasc shall ipso facto, and without further act on the part of
Landlord, terminate, and (2) if such Default of Tenant shall occur after the '
Commencement Dase, Landlord may wmninate this Lease by nodee to Tenant, and
therenpon this Lease shall come to an end as fully and completely as if such date were the
date herein originally fixed for the expiration of the Term of this Lease, and Tenant will
then quit and surrender the Premises to Landlord, but Tenant shall remein liable a5
hereinafter provided. -

(&) If this Lease shall be terminated as provided in this Article, or if any execution or
anachment shall be issusd against Tenant or any of Tenant’s property whereupos the
Premises shall be taken or occupicd by someone other than Tenant, then Landlord may,
without notice, re-enter the Premises, either by force, summary proceedings, cjecunent or
otherwise, and remove and dispossess Tenant and all other persons and any and all .
property from the same, 2s if this Lease hed pot been made, and Tenant hereby waives
the service of Notice of intention to re-¢nter or 1o instimts legal proceedings to that end.

(¢) T the event of ahy wrmination, Tenant shall pay thé Basic Rent, Perceatage Reat,” ™
Additional Rent and other sums payable hereunder up to the time of such termination,
and thereafter Tenant, untl the énd of what would have been the Temn of this Lease in'the -
absence of such termination, and whether or not the Premises shall have been relet, shall

. — be liable to-Landlord for, and shall pay to Landlord, as liquidated current damages, the
Basic Rent, Percentage Rent, Additional Rent and other sums which would be payable
hereunder if such termination had not occurred, less the net proceeds, if any, of any

_reletting of the Premises, afier deducting all expenses in connection with such releting,

including, without limitation, all repossession costs, brokerake commissions, legal
expenses, atorneys’ fees, advernising, expenses of employees, alicration costs and
expenses of preparation for such reletting. Tenant shall pay such current damages o
Landlord monthly on the days which the Basic Rent would have been payable hereunder
if this Lease had not been terminated.

(d) Atany time after such termination, whether or not Landlord shall have collected any
such curreat damages, as liquidated final
beyond the date of such demand, at Landlord's cléction Tenant shall pay to Landlord and
amount equal to the excess, if any, of the Basic Rent, Percentage Rent, Additional Rent
and other sums as hereinbefore provided which would be payable hereunder from the

damages and in lieu of all such current dameges
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datc of such dernand (assuming that, for the purposes of this paragraph, annual payments
by-Tenant-on account of Percentage Rent, Taxes, Utlity Expenses and Operaging
, Expenses would be the same as the payments required for the immediately preceding
- ‘calendar year, Operating or Tax Year, as the case.may be) for what would be the then
unexpired Term of this Lease if the same had remained 'in effect, over the then fair net
reazal vaiue of the Premises for the same period

{¢) In the case of any Default by Tenant, re-¢ntry, expiraton and dispossession by

- summary proceeding or otherwise, Landlord may (1) re-let the Premises or any part or.
pants thereof, either in the name of Landlord or otherwisé, for a term or werms which may
at Landlord's option be equal to or less than or exceed the period which would otherwise
have copstimted the balancs of the Term of this Leasz and may grant concessions or free
rent to the exient that Landlord considers advisable and necessaty to re-let the same and
() may make such reasonable alterations, repairs and decorations in the Pramises as
Landlord in‘its sole Judgment tonsiders advisable and necessary for the purpose of re-
letting the Premises: and the making of such alterations, repeirs and decoradons shall not
operate of be construed to release Tenant from liability hereunder as aforesaid. Lagdlord -
shall in no event be liable in any way whatsoever for failure to re-let the Premises, or, in
the event that the Premises are re-let, for fajlure to collect the rent under such re-lemting.

. Tenant hereby expressly waives any aud all rights of redemption granted by or under any
preseat or future laws in the event of Teant being evicted or dispossessed, or in the
event of Landlord obtaining passession of the Premises, by reason of the violaton by
Tenant of any of the covenants and conditions of this Lease. Landlord shall use
reasonable efforts 10 re-let the Premises and to collect the rent under any such re-letting.

(f) If 2 Guarantor of this Lease is named in Section 1.2, the happening of any of the
events described in paragraphs (a)Gv) or (a)(v) of this Section 13.1 with respect to the
Guarantor shall constitute a Defauit of Tenant hereunder.

(8) The specified remedies to which Landiord may resort hereunder are not intended to,

be exclusive of any remedies or means of redress to which Landlord may at any ime be
entitled to lawfully, and Landiord may invoke any remedy (including the remedy of .
specific performance) allowed at law or in equity as if specific remedies were not herein
provided for. :

() All costs and cxpenses incirred by or on behalf of L.andlord (including, without . .|
limitation, attorneys’ fees and expenscs) in coforeing its rights hereunder or occasioned
by any Default of Tenant shall be paid by Tenant. -

13.2 LANDLORD’S DEFAULT. Landlord shall in no event be in default of the
pedormance of any of Landlord's obligadons herennder unless and undl Landlord shall
have failed 10 perform such obligations within thirty (30) days, or such addidonal dme as
is reasonably required 1o correct any such default, afier notice by Tenant to Landlord :
specifying wherein Landlord has failed w pecform any such obligadons. -

ARTICLE XIV -
MISCELLANEQUS PROVISIONS
14.1 EXTRAHAZARDQUS USE. (2) Tenaut covénants and agrees that Tepant will not

do or permit anything to de doge in or upon the Premises, or bring in anything or keep
anything therein, which shall increase the raze of property or liability insurance on the
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Premises oc of the Building above the standard rate.applicable premises being occupied
“ ~for Permitted Uses? and Tenanc further agrees that. i the event that Tenant shall do any

of the foregoing, Tenant will promptly pay to Landlord: on demand, any such increase

resulting therefrom, which shall be due and payable as an additional charge hereunder.

() Definitions. As used hercin, the term “Hazardous Marerial” means any
flammable iterns, explosives, radioactive materials, hazardous of toxic-substances,
materials or wastes or related materials, including any substances defined as or included
in the definition of “hazardous substances™, “hazardous wastes”, “infections wastes”,
“hazardous materials” or “toxic substances” now or subsequendy regnlated undec any
applicable federal, state or local laws or regulations includmg, wathout limitation, ail
petroleum based products, paints, sotvents, lead, cyanide, DDT, printing inks, acids,
pesticidas, ammonia compounds and other chemical products, PCBs and sirnilar
compouads, and including any different products and marerials which are subsequeatly
found to have adverse cffects on the environment or the health and safety of persoas.

(c) General Prohibition. Notwithstanding anything t the contrary ¢contined i this
Lease, Tenant shall not cause or permit any Bazardous Material to-be generated,
produced, brought upon, used, stored, created or disposed of in or about the Premises or
the Property by Tenant, its agents, employess, contractors, sublessees or invitees without
the prior wrinen consent of Landlocd. Landlord shall be catided to ke into account such
factors or facts 2s Landlord may in its good faith business judgment determine to be
relevant in determining-whether to grant, condition or withhold consent w Tenant's - .
proposed activity with respect to Hazardous Material and Tenant shall indemnify, defend
and hold Landlord barmless from any and all actions (including, without limitauon,
remedial or enforcemeat actions of any kind, administrative or judicial proceedings, and
orders or judgments arising out of or resulting thercfrom), costs, claims, damages
(ncluding, without kimitadon, punitive damages), cxpeases (including, without
limitation. attomeys’. consultants’ and experts’ fees, court ¢osts, and amooats paid in
setlement of any claims or actions), fines, forfeitures or other civil, administragve or
cminal penalties, injunctive or other relisf (whether or not based upon personal injury, |
perty damage, contamination of, or adverse effects upon, the cuvironment, waer -
tables or natural resources), liabilities or losses (economic or other) asising from a breach’
of this probibition by Tenant, its agents, employees, conmractors, sublessces oc invitees, .
. In no event, however, shall Landlord be required to consent to the installation or use of
any storage tanks in, on or undér the Premises-or the Propeuty. If Landlord cousents to ..
the generation, production, ese, storage, treatment or disposal of Hazardous Matedals in - -
or about the Premises by Tenant, its agents, employees, contractors, sublessess or
invitces, then, in addition w any other requirements or coaditions that Landlord may
impose in coanection with such consent, (1) Tenant promptly shall deliver to Landlord
copics of all permits. approvals, filings and repors reflectng the legal and proper
generation. production, use, storage, treaanent or disposal of all Hazardous Materials
generated, used. stored, treaied or removed from the Premises and the Property and.
upon Laridlord's request. copies of all hazardous waste manifests relating thereto, and (2)
upon expiration or earlicr wruination of this Lease, Tenant shall cause all Hazardous
Materials arising out of or related to the usc or occupancy of the Premises by Tenant or 1ts
agents, affiliates, customers, cuyployces, business associates or assigus 1o be remaved
from the Premises aod the Property and wansported for use, storage or disposalin
accordance with all applicable laws, regulations and ordinacces and Tenant shall provide
Landlord with evidence reasonably sadsfactory to Landlord of the same.

(d) In the eveat that Hazardous Materials are discovered upon. in, or under the

Premises, and the applicable govemmental agency o entity having jurisdiction over the
Premiscs requires the removal of such Hazardous Marerials, Teaant shall be respoasible
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14.2

14.3

14.4

for removing those Hazardons materials arising out of or related 1o the vse ot occupancy
_of the Premises by Tenant gr its agents, affilistes, customers, employees, business
associates or assigns bot riot those of its predecessors, Notwithstanding the foregoing,
Tenant shall nottake any remedial action in or about the Premises or the Property without
fisst notifying Laadlord of Tenant's intention s6 1 do and affording Landlord the
opportunity to appear, intervene or otherwisc appropriately assert and protect Landloed's
interest with respect thereto. Tenant immediately shall notify Lessor in writing of: (i)
any spill, release, discharge or-disposal of any Hazardous Matedial in, on or under the
Premiscs, the Property or any portion (@) any enforcement, cleznup, removal or
other govemmental or regulatory action institated, contemplated, or threatenzd pursusnt
t eny Hazardous Materials Laws, (iii) any cleim made or threatened by any person
against Tenant, the Premises or the Property relating 10 da.ma%c. contribution, recavery,
compensation, 1oss or injury resulting from or claimed w result from any Hazardous
matarials, and (v) any reports made to any environmental agency arising out of or in

. conncction with-any Hazardous Materials in, on ot removed from the premises or

Property, including any complaints, notices, warnings, reports or asserted violations in
congection therewith. Tenant also shall supply to Landlord as promptly as possible, and
in any event within five (5) business days Teopant first receives or sends the same,
copies of all clzinis, reports, complaints, notices, warnings or assered violations relating
in any way to the Premises, the Property or Tenaot's use thereof.

(¢) The respective rights and obligations of Landlord and Tenant under this Section
shall survive the expiration or earlier ermination of this Lease.

WAIVER. (a) Failure on the part of Landlerd or Tenant 1o complain of any acton or
non-action on the part of the other, no matter-bow long the same may cootinue, shall
pever be a waiver by Tenant or Landlord, respectively, of any of the other’s rights
hereunder. Further, no waivey at any time of any of the provisions hereof by Landlord oc
Tenant shall be construed as a waiver of any of the other provisions hereof, and a waiver
at eny time of any of the provisions hereof shall not be construed as a waiver at any
subsequent time of the same provisions. The consent or 2pproval of Landlord or Teaant
t0 or of amy action by the other requiring such consent or approval shall not be construed .
to watve or render nnnecessary Landloeds or Tenant's consent or approval to or of any
subsequent similar act by the other. .

(b)' No payment by Tenznt, or acceptance by Landlord. of-a lésser amountthin shall be- -
due from Tenant 10 Landlord shall be treated otherwise than as a paymént on account of
the eariest installment of any paymeat due from Tenant under the provisions bereof. ‘The
acceptance by Landlord of a chegk for a kesser amonat with an endorscment or statcment
thereon, or upon any leiter actompanying such check, that such lesser amouat is payment
in full, shall be given no effect, and Landlord may accept such check without prejudice to
any other rights or remedies which Landlord may bave against Teaant.

COVENANT OF QUIET ENJOYMENT. Tepant, subject to the s and
provisions of this Lease, on payment of thie Basic Rent and Additional Reat and
obscrving, keeping and performing all of the other terms and provisions of this Lease oo
Tenant's part to be observed, kept and performed, sball lawfully, peaceably and quictly
have, hold, occupy and cnjoy the Premiscs during the term hercof, without hindrance of
cjection by any. persons lawfully claiming uoder Landlord to have tite 1o the Premises
superior to Tenant: the foregoing covenant of Quict cnjoyment is in lies of any other
covenaot, express or implied. '

! (a) Tenant specifically agrees to look solely o
Landlord's then equity interest in the Property at the dme owned, for recovery of any
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14.6

judgment from Landlord: it being specifically agreed that LandIord (original or successor)
~shall niever be personally liable for any such judgmient, or for the payment of any
. monetary obligation to Tenant The provision conuined in the foregoing sentence’is not
intended 10, and shall not, limit any cight that Tenant might gtherwise have 1o obtain
injunctdve relicf against Landlord or Landlord's successors in interest, or to tzke any
action not involving the personal liability of Landlerd (original or successor) to rspond
in monetary damages from Landiord’s assets other than Landlord’s equity interest m the

Property.

(b) With respect to any services or utilities to be furnished by Landleord to Tenant,
Landlord shall in no eveat be Hable for fallare w fumish the same when preveated from
doing so by strike, lockout, breakdown, accident. order or regulation of or by agy -
governmental authority, or failure of supply, or inability by the exarcise of reascnabie
diligence to obtain supplies, parts or cmployees necessary to furnish such services, or -
because of war or other emergency, or for any cause beyond Landlord's reasonable
control, or for any cause due o any act or neglect of Tenant or Tenant's scrvants, agents,
employees, licensess or any person claiming by, through or under Tepant

(c) In no event shall Landtord ever be Kable 1o Tenapt for any indirect or conscquential
damnages suffered by Tenant from whatever canse. )

(d) With respect to any repairs or restoration which are required or penmitted to be made
by Landlord, the same may be made during normal business hours and Landlord shall
have no liability for damages o Tenant for inconvenience, annoyance or interraption of
business arising therefrom. Landlord shall pecform such repairs or restoration in 2
manner $0 as t0 minimize any inconvenience, annoyance or interruption of Tenant's
business arising therefrom,

NOTICE TO MORTGAGEE OR GROUND LESSOR. After receiving notice
from any person, firm or other entity that it holds a mortgage or a ground lease which
includes the Premises, oo notice from Tenant to Landlord alleging any defaultby . .. .
Landlord shall be effective unless and until a copy of the same is given to such holder or *
ground Jessor (provided Tenant shall have been fumished with the name and address of
such holder or ground lessor), and the curing of any of Landlord's defaults by such
holder or ground lessor shall be treated as performance by Landlord. | o ,
ASSIGNMENT OF RENTS AND TRANSFER OF TITLE. (2) With refercace
to any assignment by Landlord of Landlord's interest in this-Lease, or the rents anable
hereander, conditional in natre or othcrwise, which assigpment is made to the holder of
a mortgage on property which inEludes the Premises, Tenant agrees that the execution
thereof by Landlord, and the acceptance, thereof by the holder of such monsage, shall
never be weated as an assamption by such holder of any of the obligations of Landlord
hereunder unless such holder shall, by notice sent to Tepaat, specifically otherwisc clect
and that, except as aforesaid, such holder shall be treated as having assumed Landlord's
obligations hereunder oaly upon foreclasure of such holder's mortgage and the talang of
possession of the Premises.

T

() In no event shall the acquisition of Landlord's interest in the Property by a purchaser
which, simultaneously ticrewith, leases Landlord’s entire interest in the Property back 10
the seller thereof be treated as an assaption by operation of law or otherwisc, of
Landlord"s obligations hereunder, but Tenant shall look solely to such seller-lessee, and
its successors from time o time in tite, for performance of Landlord’s obbgations
bereunder. In any such event, this Lease shall be subject and subordinate to the leasc o
such purchaser. For all purposes, such seller-lessee, and fts successors in title, shall be
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14.8

14.9

14.10

'14.11

14.12

. such purchaser-lessor.

the Landlord hereunder unless and until Landlord’s position shall have been assumed by

() Except as provided in paragraph (b) of this Secdon in the eveat of any wansferof

title to the Property by Landlord, Landlard shall thereafter be entirely freed and relieved
from the performance and observance of ail covenants and obligations hereunder.

RULES AND REGULATIONS. Tenant shall abide by rules and regulations: from . -,
time to time established by Landlord, it being agreed thar such:rules and regnﬂaﬂ_onsu‘ms.. .
be established and applicd by Landlord in a uniform, non min fashion,-such .;
that all ules and regnlations shall be geaesally applicable to other tenants of the’Building}
of similar namure to the Tenant named hercin. Landlord agrees to nse reasonable efforts to
insure that any such rules and regulations ar¢ uniformly enforced, but Landlord shall not
be liable to Tenant for violaton of the same by an{nodxcr tenant or occupant of the
Building, of persons having business with them. In the event that there shall be any
conflict betwean such rules and reguladons and the provisions of this Lease, the
provisions of this Lease shall cantrol,

ADDITIONAYL CHARGES. If Tenant shall fail to pay when due any sums under
this Leasa as an additional charge, Landlord shall bave the same rights and remedies as
Landlord has herennder for failure to pay Basic Rent

INVALIDITY PARTT AR PR JONS. If any term or provision of
this Lease, or the application thereof to any person or circargstance shall, to any extest,
be invalid or omenforceable, the remainder of this Lease, or the application of such erm
or provision to persous of circumstances other than those as to which it is beld mvalid or
unenforceable, shall not be affectzd thereby, and each t=rm and provision of this Lease
shall be valid and be enforced to the fullest extent permimed by Law.

PROVISIONS BINDING, ETC. Except as berein otherwise provided, the teans
hereof shall be binding upon and shall inure to the benefit of the successors and assigns,
respectively, of Landlord and Tenant and, if Tenant siall be an individuel, upon and to

his heirs, executors, administrators, successors and assipns. Each texm and cach
provision of this Lease ¢to be performed by Tenant shall be construed to be both a-- .
cavenant and a conditon. The reference contzined 10 successors and assigns of Tenent 1s
pot intenided to constitite a consent to assigomens by Tedant, but hag reference only ;-
those instances in which Landlord may later give consent to a particular assignroent as
required by those provisions of Article VI hereof. * oot i '

RECORDING. Tenant agrees no¢ to record this Lease, but each party hereto agrees,
an the request of the other, 10 executz a so-called notce of lease in form recordable and
complying with applicable law and reasonably satisfactory to Landlord’s and Tenant's
ariomeys. In no evear shall such docuzment set forth the rent or other charges payable by
Tenant under this Lease; and any such documenc shall cxpressly staee that it is

pursoant 1o the provisions contained in this Lease, and is not inteaded to vary the t=oms
and conditions of this Lease.

NOTICES. Whenever, by the terms of this Lease, notices, consents or approvals shall
or may by given either to Landlord or to Tenant, such notices, coasents of appro
shall b in writing and shall be sent by registered or certified mail, postage prepaid:

If intended for Landlord, addressed to Landlord at Landlord's Original Address (or

 such other address as may from time to time hereafter by designated by Laodlord
by like notice). .
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If intended for Tenant, addressed to Jéanifer Leathtr-Bayiston, MAL Inc., dfo
Jennifer Warehousc, 245 Rogers Avenue, Inwood, New York 11696, with  copy

10 Law Office of Bernagd Wincig, Atm: Bernarsd Wincig, Esq., 574 Fifth Avenue,
New York, NY 10036, X : )

All such nodces shall be effective when depositad in the United States Mail within
the Continental United States, provided that the same are received in ordinary
course at the address to which the same were seot

14.13 WHEN LEASE BECOMES BINDING. The submission of this document for
examination and ncpotation doss oot constiwee an offer to leass, or a reservation of, or
option for, the Premiscs, and this docrment shall become effective end binding only
upon the execution and delivery hereaf by both Landlord and Tenant Al negotiations,
considerations, represeqrations and understandings between Landlord and Tenant are
incorporated herein and this Lease expressly supecsedes any proposals or other written
documents relating herero, This Lease may be modified or altered only by written
agreement between Landlord and Terant, and no act or omission of any employee or

agent of Landlord shall alter, change or modify any of the provisions bercot.

D . The paragraph headings throughout this instument are
for convenicnee and reference only, and the words contained therein shall in no way be
held to explain, modify, amplify or aid in the intérpretation, constructon, or meaning of
the provisions of this Lease. ~ — ) '

RIGHTS OF MORTGAGEE OR GROUND LESSOR. This Leasc shall be-
subordinate to any mongage or gmound lease from time to time encumbering the
Premises, whether executed and delivered pror to or subsequent to the date of this Lease,
if the holder of such mortgage or ground lease shall so elect. .Xf this Lease is snbordinate
10 any mortgage ot ground leass and the’holder thereof (or successor) shall succeed to the
mterest of Landloird, at the election of such holder (or successor) Tenant shall attorn to -
such holder and this Lease shall continge in full force and effect betweza such holder (or
successor) and Tenant. Tenant agrees to cxecute such instraments of subordinadonor
attornment in confirmation of the forcgoing agreement as such holder may request, and
Tenant hercby appoints such holder as Tenant's attornsy-in-fact 1o execate such |

" subordination or attornment agreement upon default of Tenant in oorglplymg with such -
holder’s request Landlord shall use reasonable efforts 1o obtain for Tenant from cach
mortgagee or ground lessor a non-disturbance agrecment. ' :

A 4

. Recognizing that both partics may find it ncoessary to establish
10 third parties, such as accountants, banks, mortgagees, ground lessors, or the bike, the
then currene status of performance berennder, cither party, on the request of the other
made from time to time, will promptly furnish to Landlord. or the holder of any mortgage
or ground Jeass encumbering the Premises, or to Tevant, as the case may be, a statcment
of the stawss of any matter pertaining o this Lease, including, without limitation,
acknowlcdgcment that (or the exient to which) each party is in complianee with 1ts
obligations under the terms of this Lease, .o

SECURITY DEPOQSIT. If, in-Section 1.2 hereof, a security deposit is specified.
Tenant agrees that the same will be paid upon execution and delivery of this Lease, aud
that Landiord shall hold the same throughout the Term of this Lesse as securiry for the
performance by Tenant of all obligations on the part of Tenant heceomder. Landlord shall
have the right from tie to time withoot prejudice to any other remedy Landlord may
have on account thereof, to apply such deposit, or any part thercof, to Landlord's
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damages asising from, or to cure, any Default of Tenanc If Landlord shall so apply any
- or alk of such deposit, Tenant shall iramediately depaosit with Landlord the angount so
applied 10 be held as security hercunder. There then existing no Default of Teaant,
Landlord shall retumn the depasit, or s0 much thereof as theretofore not been applicd
in accordance with the erms of this Section 14,17, to Tenant on the expiration or carlier
terminaton of the Term of this Lease and surreader of possassion of the Preaises b
Tenant to Landlord at such ime. While Landlord holds sach deposit, Landlord
have no obligation 10 pay intsrest on the same and shall have the right to commingle the
same with Landlord's other funds. If Landlord coaveys Landlord’s interest under this
Lease, the deposit, or any part thereof not previously applicd, may be mmed over by
‘Landlord to Landlord’s graneee, and, if so turned over, Tenant agrees to look solely to
such grantee for proper application of the deposit in accordance with the terms of this
Section 14.17, and the return thereof in accordance therewith. The bolder of a mortgage
shall ot be responsible to Tenant for the return or application of any such deposit,
whether or not it succeeds o the positon of Landlord hereunder, unless such deposit
shall have been received in hand by such holder.

14.18 REMEDYING DEFAULTS. Landlord shall have the right, but shall not be required,
10 pay such sums or to do any act which requires the expenditars of monics which may
be necessary or appropriate by reason of the falure or neglect of Tenant o perform any
of the provisions of this Lease, and in the event of the exercise of such tght by Landlord,
Tenant agrees to pay to Landlord forthwith upon demand all such sums, ogether with
interest thereon at a rate equal to 3% over the prime rate in effect from time to time at the
First National Bank of Boston (but in no eveat less than 18% pes annnm), as an
additional charge. Anmy payment of Fixed Rent, Addidonal Rent or other sams payable
bereunder not paid when due and remaining unpaid at the expiration of any applicable
cure period shall, at the opdon of Landiord, bear interest &t a rare equal w 3‘£ovath$

time rate in effect from time to time at the First National Bank of Boswa (but in no event
than 18% per annum) from the due:date thercof and shall be payable forthwith on
demand by Landlord, as an additional charge. ' N

14.19 HOLDING OVER. Any holding over by Tenant after the expiration of the Term of
this Laass shall be treated as a daily tenancy at sufferance at a rate equal to the then fair
rental valus of the the Premises but in no event less than 1 1/2 times the sum of () Fixed
Reat and (i) Additional Redt in cffcct on the éxpiradon date: Tepant shall alsopay o '
Landlord all dainages, direct and/or indirect (including any loss of a tenant of rental
income), sus by reason of any such holding over. Otherwise, such bolding over -
shall be on the reraus and conditions set forh in this Tease as far as applicable.

14.20 WAIVER OF SUBROGATION. Insofar as, and 1o the extent that, the following

- provision shall not make it impossible o secure insurance coverage obuinable from
responsible insurance companies doing business in the locality in which the Property 15
located (cven though extra premium may result therefrom) Landlord aod Tenant mutually

~ agree that any properry damage:insvrance caitied by either shall provide for the waiver by
the insurance camer of any right of subrogation against the other, and they further
mutually agree thar, with respect 10 any damage to propesty, the loss from which is
covered by insurance then being carricd by them, respectively, the one carrying such
insurance and sufferipg such loss releases the other of and from any and all claims with
respect 10 such 1oss to the extént of the insurance proceeds paid with respect thereto.

14.21 SURRENDER OF PREMISES. Upon the expiration or earlier termipation of the
Term of this Lease, Tenant shall peaceably quit and surrender W Landiond the Premises in

peat and clean condition and in good order, condition and repair, together with all
alterations, additions and improvements which may have been mads or insalled in, on or

-30-




068/11/2010 12:32 FAX 6173570055

Lal -
I ot
P

Boa2/042

1o the Premises prior W or during the Termu of this Ledse, extéPting only ordinary wear

- and use and damage by fire or other casualty for which, under other provisions of this
Lease, Tenant has no responsibiljty of repair and restoration. Tenant shall remove a]l of
Tenant’s Removable Property and, to the extent specified by Landlord, all alterations and

addidons made by Tenant and all partitions wholly within the Premises; and shall

awr

any damage to the Premijses or the Building caosed by such removal. Any Tenant's

Removable Property

which shall remain-in the Building or on the Premises after the”

expiration or texmination of the Term of this Lease shall be deemed conclusively to have

besn abandoned, and either may be retained by Landlord as its property of may be

dispased of in such manner as Landlord may ses fit, at Tenant's sole cost and expensa,

14.22

FQRCE MAIEURE. Except as otherwiss specifically provided herein, in any cass

where cither party heretw is required to do any act, delays caused by Force Majeure shall

not be counted in determining the time during which work shall be complsted,

such time be designated by a fixed date, a fixed time, or a “reasonable” time.

14.23

whether

BROKERAGE. Ténant warrants and represents thaf Tcnaat has dealt with no broker in

connection with the consummation of this Lease other than the Broker, if any, identified

in Section 1.3 hereof. and, in the event of any brokerage claims against Landlord
predicated upoa prior dealings with Tenant, Tenant agress to defend the same and
indemnify Landlord against any such claim (except any claim by the Broker).

14.24

dme to time exist.

GOVERNING LAW., This Lease shall be governed exclusively by the provisions
hereof and by the laws of the Commonweslth of Massachusetts, as the same may from

IN WITNESS WHEREQF, Landlord and Tenant have caused this Lease 10 be duly executed,
-nuder seal, by persons hereunta duly authotized, in multiple copies, cach to be considered an

s

original hereof, as of the dats first set forth above.
TENANT: JENN[FWH\/ STON MA,INC.
By: Y

=

Title: ?TL-,,\ @

By: A A uvy-a'; i\/‘/\/-__-_‘__—---_—q

31
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As used in this Lease, “Opecaring Costs™ shall include all costs and expenscs of every kind
and pature incuvrred by Landlord in operating, managing, equipping, lighting, cleaning,
maintaining, tepairing and replacing the Premises, the Building and the Propexty, incloding,
without limitation, costs for () janitorial service, () rubbish removal, (i) HVAC service, (v)
utilities, (v) landscaping and snow removal, (vi) elevator and HVAC maintenance, (vif)

' management fees, wages. salarics, benefits, payroll taxes and unemploymeat compensation
insurance for cmployws of Landlord or any contractor of Landlord engaged in the cleaning,
operating, and maintenance of sccurity of the Property, (viil) the cost of all of Landlord’s

. insufance, incleding, without limiration, casualty, liability and loss of reat insurance, and (ix) costs
for work required 1 comply with Jaws and insurance regulations.

In no event shall Operating Costs include (a) leasing commissions, advertising and
promotional expenditres, legal fees and disborsements relating to leasing, and other cxpenses
incurred in connection with leasing spscs in the Building, (b) salaries for Landlord's cxecatives
above the grade of building manager, (¢) financing or ground lease expensas, (d) real estats taxes,
(¢) costs paid directly by individual tenants to suppliers including tenant electricity and telephone
costs, (¢) amounts-for which Landlord is otherwist mmbursad through insurance, condcmmnon
awards, warranties or by payments from other tenants, (f) cxpeaditres for preparing other tepiant
space in the Building for occupancy, (g) cost of utlities furnished by Landlord to other tcoants’
premises and paid for directly by such tsnants for the premises, and (k) the cost of any special
services furnished by Landlord 10 any teasnts of thic Building for which such tenamts are charged
separately. Co .
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Attachment: Lease Abstract
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Reference is bereby made t0 a cermain Lease dated as of May 9, 1994 (the “Lease™) by and
berween Trust Company of the West, 2 Califomnia corporation, not individoally but in its i
as sub-crustee voder Sub-Trust Agreement datad as of May 1, 1985 (the “Landlord™, as laadlord,
and Jeanifer Leather-Boylston MA, Inc., a Massachusens corporation (the “Tenant™), s wenan,
tl;?fr ccr;m premises located in the building known aud numbered as 376 Boylston Street, Baston,
assachusens. : :

In consideration of Landlord's entering into the above-described Lease with Tenant, and of

other good and valuable consideradion, the reczipt and sufficiency of which are hereby

acknowledged, the undersigned hereby uncooditonally guarantees to the Landlord, and irs
successors and 2ssigns, the full and prompt payment and performance by Tenant (fncluding any
assignes of Tenant or successor to Tenanr) of all of its obligations under the Lease accruing doring
the period commendcing on the Corumencement Datz (as defined in the Lease), through and
including the last day of the calendar month in which the thres year anniversary of the
Commencsment Date shall fall In no evencshall the Hability of the undersigned herennder excesd
$314,400.00 in the aggregate. )

This guaranry is and shall be construed td be an absolute, unconditonal, present and,
contnuing guaranty of paymcui.ommanc: and observance, and is no way conditicned or: -
contingent Bpon any agempt o from or demand performance of the Tenant or xpon any
other conditon or contingency; and accordingly, Landlord and its successors and assigns shall .
have the right tgg:cc:d against the undersigned immedizately opon any materal defanlt under the
Lease withoat taking any pror action or proceeding of any kind o cnforce the Lease, -This
goaranty shall continos 1in foll force and effect nuddl all obligations of Tenant undet the Lease
accruing during the period commencing on the Commencement Date (as defined in the Leass),
through and including the last day of the calendar month in which the three year annivéersary of the

.Commencement Date shall fall, bave beca,performed in foll. Nothing shall discharge or satisfy the

undersigned’s liability hereunder excepr the full satisfaction of the aforesaid conditon.

The undersigned's obligations nnder this guaranty shall remain in fufl force and effect
without regard to, and shall not be impaired or affected by: any amendmenc, assignment,
modification, or exténsion of the Lease: any compromise, release, codsent, or other action or .
inaction in respect of apy terms of the Leasc; any bankruptcy, insolvency, reorganization, .
liquidation, or the like of the Tenant or any other guarantor; the discharge or release of the Tegant
or any other guarantor in any sach bankruptcy proceedings; any limiration of the Tenanc's lisbility
which may now or hereafeer be imposed by any statute, regulation, or rule of law; any illegality,
irregularity, invalidicy or unenforceabilicy, in whole or in part, of the Leasc; any sale, lease or
transfer of any or all of the assets.of the Tenant to any other person. firm. or eatity; or 2ny other
ci:cumt:stxncc. whether or not Laodlord or its successors or assigns sball have notice or knowledge
thereof. d
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The undersigned waives notice of acceptance of this guaranty, prescatncat, demands, and
notice of default under the Lease, and notice of any change in Tenant's financial condition. -

In the event it shell become ucwssa:y for Landlord or its successors or assigns to emplo
counsel to enforce any obligations herenndes, the undersigned agrees to pay Landlord's le
attorney's fees and all other costs and expenscs reasonably connccted therewith,

The obligarions of the undersigned shall be binding vpon its successors and assigns and
shall inuge to the benefit of Landlord and its successors and assigns.

This guaranty contains the sole and entirc mderstanding and agreement of the pattics with
respect t its entire subject mather, and supersedes all pror or contemMporaneons wotien or oral
communications with respect thereto, This guaranty can be amended or modified culy by a writing
signed by both the Landiord and the undersigmed. .

This guaranty is an agreement subject to the laws of the Commonwesith of Massachusetrs.

WITNESS the execution hereof under scal by the andersigned as of this ____ day of May,

i/ -
Tide: \“: y }\%NL‘\ '

1994.

By:
Tide:
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ORIGINAL
Number 7 of

V' execution

counterpars

This instrument is entered into by Zouhair Ali Hagsan, Trustee of the 376 Boylston Street Realty
Trust, having an address c/o The Tannery, 402 Boylston Street, Boston, MA 02116 (hereinafter,
the “Landlord™), and Jennifer Leather-Boylston MA, Inc., @ Massachusetts corporation having an
address of 376 Boylston Street, Boston, MA 02116 (hereinafter, the “Tepant”), and amends a

. certain “Lease"” dated as of May 9, 1994 between the Tenant and the Trust Company of the West
(the previous Landlord), and which Lease demises approximately 9,798 square feet in the
Building located at 376 Boylston Street, Boston, MA. All capitalized words and phrases shall
have the same meaning as stated in the Lease unless a different meaning is expressed herein.

LEASE AMEND NO. 1

For good and valuable consideration hereby acknowledged as received and sufficient, the Lease

is amended as follows:
1. Lease Tenm. The Term of the Lease is hereby revised to end on July 31, 2012, The

Landlord and tenant hereby confirm and agree that there are no options or other rights in the
Tenant to extend said Term beyond July 31, 2012.

2. Basic Rent.  The amount of Basic Rent to be paid shall be as follows:

@) From the date of this instrument through to
the Basic Rent payment that is due for
the month of July 2006, Basic Rent shall
remain at the current amount, which is: $16,593.33 per month

(ii))  From the Basic Rent payment that i due for
the month of August 2006 through to and
including the Basic Rent payment that is due
for the month of July 2008, Basic Rent shallbe: ~ $17,921.00 per month

(i) From the Basic Rent payment that is due for
the month of August 2008 through to and
including the Basic Rent payment that is due {
for the month of July 2010, Basic Rent shall be: $19,354.00 per month

+
{

(iv)  From the Basic Rent payment that is due for
the month of August 2010 through to and
including the Basic Rent payment that i due
for the month of July 2012, Basic Rent shall be:  $20,902.00 per month

3. Lease Year & Breakpoint.  The definition of Lease Year is hereby revised to mean
each 12 consecutive calendar month time period throughout the Lease Term, beginning on
August 1 and ending July 31 of the following calendar ycar. July 31, 2004 shall be the end of
Lease Year 10. The Breakpoint is amended as follows:
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Lease Years Br int

)] Lease Year 10 through and including
Lease Year 12 $4,585,000.00 per annum

(ii)  Lease Year 13 through and including
Lease Year 14 34,951,800.00 per annum

(iii) Lease Year 15 through and including
Lease Year 16 $5,347,944.00 per annum

(iv)  Lease Year 17 through and.including
Lease Year 18 $5,775,780.00 per anoum

4, Guarantor Consent.  Reference is made to that certain Guaranty dated May idl 994, as
given by Jennifer Convertibles, Inc, (“Guarantor™) to secure the obligations of the Tenant under
the Lease. The Guarantor by executing this instrument consents to the transaction reflected
herein, reaffirms that the Guaranty is given to the Landlord named herein, and that said Guaranty
remains in full force and effect and applies to the Lease as amended by this instrument.

5. Miscellaneous, All other provisions of the Lease remain unchanged and in full
force and effect. This instrument represents the entire agreement between the partics concerning
the matters reflected herein, |

The person(s) executing this instrument on behalf of Tenant and the Guarantor warrant that each
is & duly authorized and existing under the laws of the state of its formation, that the Tenant and
Guarantor (and the person(s) executing this Lease on behalf of the Tenant and Guarantor) have
the full right and authorify to execute and deliver this instrurnent, and upon execution and
delivery hereof by all paxties, the Lease as amended by this instrument and the Guaranty shall be
valid and binding obligations of the Tenant and Guarantor, respectfully, each fully enforceable in
accordance with their provisions.

The person executing this instrument on behalf of the Landlord certifies that he is the trustee of
the applicable trust, that all of the beneficiaries of such trust have consented and directed that
said trustee execute and deliver this instrument, and that and upon execution and delivery of this
instrument by all parties, the Lease as amended by this instrument shall be a valid and binding
obligation of the Landlord, fully enforceable in accordance with its provisions.

(Signature page follows.)
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This Instrument is executed as & sealed instrument, under seal, dated as of the date executed by
the Landlord.

TENANT
JENNIFER LEATHER-BOYLSTON MA, INC

By;/.Ki%\_th// % Mo

Name:
Its President, duly authorized

LANDLORD
ZOUHAIR ALI HASSAN, TRUSTEE, 376 BOYLSTON STREET REALTY TRUST

By: MS‘—N”/ AL > 2zed

Zouhair Ali Hassan, As Trustee Date
duly authorized

GUARANTOR
JENNIFER CONVERTIBLES, INC.

By. m o wrueey 29 (Y
7

Name: Z Date ¥
Its President, duly authori/ ed
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LEASE

: THIS INSTRUMENT IS A LEASE, dated as of May 9, 1994, in which the Landlord and
the Tenant arc the partics bereinafter named, and which relates to space in the boilding (the
“Building”) known and numbered as 376 Boylston Steet, Boston, Massachusetts. The parties to s
this instrument hereby agree with edeh other as follows: O

‘ ARTICLE I
BASIC_LEASE _PROVISIONS

1.1 INTRODUCTION, The following set forth basic data and, where appropriate,
constimte definitions of the terms hereinafter listed:

1.2 BASIC DATA.

Landlord: Trust Company of the West, a California corporation, oot
individually but in ifs capacity as sub-trustee vnder Snb-Trust Agreement dated as
of May 1, 1983. o '

Landlord’s Original Address: ¢/o TCW Realty Advisors, 300 Boylston
Street, Suite 1475, Boswo, MA 02199

Tenant: Jeunifer Leather-Boylston MA, Inc., 2 Massachusetts corporation.

Tenant’s Original Address: ¢/¢ Jennifer Warchouse, 245 Roger Aveaue, -
Inwood, NY 11696 . T

Guarantor: Jeanifer Convertibles, Inc., a Delaware corporation having a pencipal
place of business at 245 Roger Avenuc, Inwood, NY 11696

Lease Year: As used herein, the termn Lease Yoac shiall mgan the petiod .~
commencing cn the Rent Commencement Date through aod including the close of
the last day of the caleodar month in which the twelve-month anniversary of the

Commencement Date shall fall, and cach twelve-month period thereafier throughout
_ the Term of this Lease.

!

' mmg%ﬁs:smt shall be the sut of (). S14L480 ($27.00  /+—7¢

per square foot of Area A Bremises Reateble Arcs) per anoum, plus (i) $15,720.00° .
(33.45 per square foot of Area B Premiscs Reatable Area) per annum. . v

Lease Years 3 and 4: BasicchLshalibcthcsumof(i)'Sl-S 900
5/45 - d/ 9% per square foot of Arca A Premises Reatable Arca) per annum, plus G SIST2000 | - 5
. ($3.45 per square foot of Arca B Premiscs Reatable Arca) peraanom. e

- Basic Reat shall be the sum of (1)'$162,440{$31.00

Lease Years 5 and 6
persquare foot of Area A Premises Rentable Ares) per annum, p ,72000
(53.45 per square foot of Area B Premises Rentable Arca) per annam.

Basié Rent: Basic Rent shall be calculated as follows: a

#\{f’iflgll’p
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Lease Years 7 and 8: Basic Reat shall be the sum of () $172.920 ($33.00
per square foot of Arca A Premises Rentble Arca) pei annum, plus () $15,720.00
($3.45 per square foot of Area B Premises Rentable Areq) per anriem.

. Basic Reat shall be the sum of §) $183,400 ($35.00

Lease Yeacs 9 and 10
per square foot of Arca A Premises Rentmble Arca) per annum, plus GI) $15,720.00
(§3.43 per square foot of Area B Premises Rentable Ares) per annom.

Percentage Rent Percentage: Four percent (4.0%).
Breakpoint: The Breakpoint shall be as follows:

Leasc Year Breakpoint
1-2 '$3,537,000.00 per anium.
3-4 $3,799,000.00 per snnum.
5-6 $4,061,000.00 per annum.
7-8 $4,323,000.00 per annum.
9-10 $4,585,000.00 per anoum.

Minimum Days and Hours of Operation: Monday throogh Fdday, from
10:00 a.m. undl 600 p.m. _

Optional Days and Hours of (r)peraﬁon:.}@ll 6&1« daﬁs and times. 4 -
Tenant’s Trade Name: Jennifer Leather, and/or Jennifer Convertibles

Premises Rentsble Area:. 9,798 square feet, being compuised of G) 5.240.. - .

square feet Jocatsd on the first foor (“Arca A™),‘and (1) 4, 58 squdre feetiocated - -

on the basement levet (“Area B"), all as more specifically shown oo Exhibit FP

l to'.- e ee aees . L R T T v o . R

Permitted Uses: Theretall sale of sofas, fr:rmt:;rc.homcfurm:»hilhgs and reated
- jtems and ancillary items. Tenant shall have the exclusive right to lcather sofas

and converdble sofas. :

Exgense .Factor. 14.5%, as compued in accordance with the Expense Factor
Computation -

Initial Term: Approximately ten (10) years,and sixty days, commencing 00 the
Commencement Date: and expiring at the close of the last day of the calendar month
in which the tea (10) year anniversary of the Rent Commencement Date shall fall

Security Deposit: $14,846.67.

-2-
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1.3 ADDITIONAL DEFINITIONS,

Agent: TCW Realty Advisors, 800 Boylston Strect, Suite 1475, Boston, MA
02199 '

Broker: Prospectus, Inc., and Hunneman Retail Advisors

Building Rentable Area: 36,129 square feet

Business Days: All days except Saturday, Sunday, New Year's Day, '
Washington's Birthday, Patriot’s Day, Memarial Day, Indepeadence Day, Labor
Day, Columbus Day, Vetérans' Day, Thanksgiving Day, Christmas Day (and the
following day whea any soch day occurs on Sanday) and such other days that
T&ant preseady or in the futnre recognizes as holidays for Tenant's general office
S -

Commencement Date: The last to occur of () May 1, 1994, or (1) the day on
which Landlord delivers to Tenant possession of the Premises in accordance with
Section 4.1.

Rent Commencement Date: Sixty (60) days afier the Commeucement Date,
Default of Tenant; As defined in Section 13.1. |

Expense Factor Compuotation: Area A Premises Rentable Area divided by
Building Rentable Area ,

Force Majeure: Collectively and individually, strike or other labor trouble, fire

or other casualty, govemmentsl precmption of priorities or other controlsim -
connection with a nadonal or other public emergency or shortages of fuel, supplies *.
or labor resnlting therefrom, or amy other cause, whether similar or dissimilar, ‘
beyond Landlord's ar Tenant's reasonsble control.

'Initial Publi¢ Lisbility Tisarance: $1,000,000 per oceurcence (coimbined - -~

- single Eimi) for property damage, bodily injury or death.
Qperating Expeuses:_ A set forth in Section 9.1,
- Operating Year: As dcﬁm:d in Section 9.1.
Premises: A porton of the Building as shown on Exh'ibit FP annecxed bereto.

Property: The Buillding and the land parcels on which it is located (including
sdjacent sidewalks). :

Tax Year: As defined in Section 8.1.
Taxes: As determined in accordance with Section 8.1.
Tenants Removable Property: As defined in Section 5.2
_ Term of this Lease: The Initial Term and any cxtension thereof in accordance
with the the provisions hereof.

3
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Utility Expenses: As defined in Section 9.1.

_ ARTICLE I -
. - .

LEASE OF PREMISES. Landlord hereby demises and leases to Teaant for the Term
of this Leasz and upon the tsrms and conditions bereinafter set forth, and Tenant hercby
accepts from Landlord, the Premiscs.

. {a) Teoant shall bave, as
appurtenant to the Premiscs, the non-exclusive right 1o use, and permiy, its invitees (o use
in common with others, public or commog lobbics, hallways, stairways and clevators
and common walkways necessary for acoess to the Building, and if the portion of the
Premises on any floor includes Jess than the eatire floor, the common corridors and
elevator lobby of such floor; but Tenant shall have no other appurtenant rights snd all -
such rights shall always be subject to reasonable rules and regulations from time to time
established by Landlord pursuant to Section 14.7 end to the right of Landlord to
designate and change from time to time areas and facilities 5o 0 be used

(b) Excepted and excluded from the Premises are the cedling, floor, perimeter wells and
exterior windows, except the inner surfaces thereof, but the entry doors (and related glass
and finish work) to the Preqises are 2 part thereof; and Tenant agrees that Landlord shall
bave the right to place in the Premises (bdt in such manner as to reduce to a minjimum
interference with Tenant’s use of the Premises) utility lines, pipes, equipmentand the .
Iike, in, over and upon the Premises. Teaant shall mstall and maintam, as Landlord may
require, proper accsss panels in any hung ceilings oc walls as may be ingtalled by Tepant
in the Premises 1 afford access to eny facilities above the ceiling or within or behind the -

(c) Except in'the case of emérgency or in connection with Landlord's performance of -
renovations or repairs t6 the Building or Property, Landlond $hall not (1) ¢cocamber the |
direct access between the public ways and the sidewalk on cither side thereof'on the 0os - -
hand and the Premises on the othér hand, and (i) construct any additional buildings,
smoctures, obstructions, barricrs and the like upon, or avach or place the same adjacent -
w, the Building and/or Premises in such a manner so as w adversely affect the access 10
or visibility of the Building and/or the Premises and/or Tenant's signs. In addition,

Landlord shall not reduce the space nor the dimension of the Premises.

ARTICLE X
BASIC RENT AND PERCENTAGE RENT

BASIC RENT. (2) Tenant agrees to pay to Landlord, or as directed by Landlord,
commencing on the Rent Commencement Date without offset, abatement (cxcept as
provided in Article 12.1), deduction or demand, the Basic Rent. Such Basic Rent shall
be payable in equsl monthly installmenrs, in advance, on the first day of cach and every
calendar month during the Term of this Leass, at Landlord's Original Address, or at such

-4
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other place as Landlord shall frora dme to time designate by notice, in lawful money of
the United States. Undl notce of some other designation is'given, Basic Rent and ajl
other charges for which provision is herein made shall be paid by remiuance payable to
the Agent, and all remittances so received as aforesaid, or by any subsequently
designated recipient, shall be treated as a paymeat to Landlord. In the eveat that any
instllment of Basic Rent is not paid when due, Tenant shall pay, in addition to any
charges under Section 14.18, at Landlord’s request an adminustrative fee equal to 5% of
the overdue payment: d

(b) Basic Rent for any partial moath shall be pro-rated on 2 daily basis, and if the first
day on which Tenant must pay Basic Rent shall be other than the first day of a calendar
month, the first payment which Tenant shall make w Laodlord shall be equal to a
proportionate part of the monthly installment of Basic Reat for the partial month from the
first day on which Tenant must pay Basic Rent to the last day of the moath in which such
day occors, plus the installment of Basic Rent.for the suceeeding calendar month

PERCENTAGE RENT. (2) In addidon to the Basic Rent specified in Secton 3.1
above, Tenant covenants and agrees to pay to Landlord as Perceatage Reat for cach
calendar year ot porton thereof cecurring during the tenm of this Lease, a sum equal to
four percent (4.0%) of Tenant's Gross Sales (as hercinafter defined) in excess of the

’ Br;aﬁglnt (as defined in Seetion 1.2). The Breakpoineshall be pro-rated for any partial
calen

year ocearring at the beginning or end of the Term. Percentage Rent shall be
considered Additional Rent hercunder and part of the total rent to be paid by Tepant
Landlord. i :

() “Gross Sales” shall mean the total emount in dollars of the actual sales price, whether
for cash or on crediy, or partly for cash and partly for credit, of all sales of goods, wares,
merchandise, food, beverage and services, and all other receipes of business conducted |

at, in ar from the Premises; all mail or telephone orders received of filled at or from the |
Premises; all deposits not refunded w purchasers; alt orders takea atand fromthe » ° .
Premises, whether or pot said ordess are filled clsewhere: and receipts or sales by any |

.sublessee, concessionaire, licenses and any other person or persons at or from the

Premises. Gross Sales shall not, however, include cmployee discount sales or any sums
collected and paid out by Tenant for any sales or retail excise tax imposed by-_a.ng duly - .

constituted governmental authority; nor any exchange of goods or merchandise

stores of Tenant where such exchange of goods or merchandise is madé solely for the |

convenicat operation of the business of Tenant and not for the purpose of (i)
consummanng a sale which has.heretofore been made st or from the 3 _ -
depriving Landlord of the beicfit of a sale which otherwise would be made at or from the
Premises: por the amount of cash or credit refund made upon any sale: nor sales of
fixuures which are not part of Tenant's stock in trade; nor sales made 10 employees ata
discount of more than n percent. Each sale upon installment or credit shall be treated
as a sale for the full price in the month during. which such sal¢’ shall be made, irrespecave
of the dme when Tenant may receive payinent from its customer.

(c) Tenaut shall udlize cash registers equipped with sealed contivuous totals W
cecord Gross Sales. or computers which maintain records of such Gross Sales. Tenant
agrees, within thirty days after the end of ¢ach calendar year or partial calendar year
during the Term. 10 cause a written statcment of the Gross Sales.of Tenant for such.
calendar year to be prepared in accordance with peacrally accepted accounting principles
consistently applied, and signed and certified by Tenant (or by Teaant's chief financial
officer, if Tenant is a corporation) to be truc and correct. Such statement shall also be
duly certified by an independent certified public accountant reasonabiy acceptable to
Landlord, 10 be tue and comect and in compliance with the definition of Grass Sales and
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in accordance with gencrally accepted accounting principles consistently applied, Such -
statcroent shall be delivered by Tenant to Landlord withir such thirty-day period,
accompanied by a check of Tenant for te Percentage Rent, if any; payable with respect -
to such prior calendar year. ’

The statement referred to in this subsection (c) shall be in such fomm and style-and
shall contain 3uch details and information as Landlord may reasonably require. The
acceptance by Landlord of payments of Percentage Reat or reports thereot shall be
without prejudice and shall in no event constitute a waiver 6f Landlord's right to clatm 2
deficiency in the paymeat of Percentage Reot or 1o audit Tenant’s books and records es
hereinafter set forth, ' .

If Tenant's Gross Sales are required to be reported on any Federal, Stats or local
sales tax or similar tax return, and Gross Sales as-so reported on any such retuns shall .
exceed the Gross Sales as reported by Tenant, then the Gross Sales shall be taken at the
highest Sgure 50 reported. If any governmental authority shalf increase the Gross Sales ™
reported by Tenant on any such tax retumm, after audit, of any calandar year for which
such Gross Sales have besn teported, then Tenant shall notify Landlord promply of such
increase, supply 10 Landlord a tru copy of such audit and pay at the time any addidonal
Percentage Rent due. | :

Tenant shall prepare and keep for a period of not less than sixty (60) moatbs
following the end of each calendar year, true and accurate books of account and records,
conforming to accepeed accounting principles coosistently applied, mchuding, but not
Limired 1o, sales tax and other reports filed with governmental agepcies, all purchases and
receipts of merchandise, inventores and all sales and other ransactions by Tenant from
which Gross Sales can be determined. Such books and records shall be convenicatly

segregated from other business mauers unrelated (o the determination of Gross Sales.

(d) Landlord shall have the right, at any time within thirty-(30) months after the
close of each calendar year, w audit all the books of account, documents, records,
requns, papers and files of Tenant relating to Gross Sales for such calendar year; and -
Tenant, on request of Landlord, shall make all such materials availabie for soch.- .. -
examination at the priocipal office of Tenant or other place mutnally agreed to. Sach |

* - examinaGon aid audit may be made by any accountant designated m writing by Landlord
from time to time. If Landlord shall have an audit made for any calendar year and the
Gross Sales shown by Teoant's statements for such calendar shall be found to be -
understated, then Teaant shall promptly pay Landlord any isncy, with interest at the
rate of 18 percent per annum frém the dats such paymeat should have been made to the
date of payment - In addition, if an audit reveals an understatement of three percent (3%)
or more, Tenant shall pay the cost of the gudit, and if five percent (5%) or more, such
understaement shall be deemed a default by Tenant under this Lease entiing Landlord ©
all remedies (including but not limited to tcrmination) provided in Argele X1II bereof.

(¢) Computation of Percentage Rent shall be made separately with regard to cach
calendar year. it being understood and agreed that the Gross Sales of any calendar year
and the Percentage Reat dus thereon shall have no bearing on or counecdon with the
Gross Sales of any other calendar year. It is further understood and agreed that Landlord
shall in no event be construed or held 10 be a parmer or associawe of Tenant in the conduct
of Tenaat's business, nor shall Landlord be liable for any debts incurred by Tepant in the
conduct of Tenant's business, but the relacionship-is and at all tires shall remain that of
landlord and tenant
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3.3 -NEW LOCATIONS. .In the event that during the first five (S) years after the
Commencemeat Date, Tenant (including any atffiliates or franchisees of Tenant) direcdy -
or indirectly owns any similar type of business (riot so owned or operated on the :

" Commencerment Date) within the Exclusion Zone (as hereinafter defined), Landlord
may, al its option and for 5o long as Ténant (including any affiliate or franchisee of
Tenant) is operating said other business, include the Gross Sales of such other business
in the Gross Sales made from the Premises for the purpose of computng Percentage
Rent due hereender. During said five (5) year pedod, Tenant will provide Eandlond
i with a statemnent of Tenant's Gross Sales, in accordance with the provisions of Section
3.2(c), for cach such business location.

After the expiration of the aforementioned five (5) year penocl. Tenaut may
operate, dircctly or indirectly, anmy other business within the Exclvsior Zone, provided:
(a) Tenant gives Landlord written notice of its inteation to opérate such basiness and
the location and andcipated opening date of such business; and (b) within thirty (30)
days of the date of said written notice, Landlord and Tenant shall enter into a written
amendment 1o this Lease adjusting the Basic Rent payable hereunder in the following
wmanner: (i) from the starements of Gross Sales as submitted by Tenant under Section
3.2(c), Landlord shall compute an amount which represeats the highest amoant of
annual Percentage rent paid or payable by Tenant under this Lease during any
consgcutive twelve (12) 'month period occurring within the sixty (60) moanths
immediately preceding said amendment; and (ﬁ% this amount, if any, shall be added to
the amount specified under Section 1.2 as annval Basic Rent and the resulting sum shall
thereafter be the annual Basic Reat payable hereundee. -

As used beren, the term “Exclusion Zone™ shall mean the area in central
Boston bounded by (i) the Charles River on the nonh; (ii) the Boston harbor on the
east; (1if) Melnea Cass Boulevard on the-south; and (iv) Harvard Street oo the west; |
including any business located on such boumding sueets or waterways. :

o

ARTICLE [V

-

4.1 COMMENCEMENT DATE. The last to occur of (i) May 1, 1994, or (i) the day on
which Landlord delivers possession of the Premises 10 Tenant. Notwithstanding .
- —-anything in this Lease to the contrary, including any Force Majewre clause, if Landlord is

unable 10 give Tenant pessession of the Premises as required berennder by Junc 1, 1994,
Tenant shall have the option of terminating this Lease by thirty (30} days prior watten
notice delivered 1o Landlord oot [ater than August 1, 1994, | .

Delivery of possession of the Premises to Tenant shall in oo event be decmed to
bave occurred unal acrual and exclusive physical possession of the Premises shall have
been delivered to Tenant in 8 broom-clean condition, fiee and clear of all prior keases,
teoants and/or occupants snd free and clear of all rmovable property of all prior tenants
and/or occupants, and with any warrantics and representadons contained in this Lease
being true and fulfilled as of such date. '

4.2  CONDITION OF THE PREMISES. The Premises are being leased in their
condition as-is, without warranty or representation of any kind. Tenaot acknowledges
that it has inspected the Premises and the common arcas of the Building and has foond
same to be satisfactory.
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Notwithstanding the foregoing, Landlord shall provide Tenant with an allowance
not-to excerd $52.400.00, to be-utilized by Tenant 1o pay for the cost of constructing
Teoant's initial improvements within the Premises: Such amount shall be'pald b .
Landlord within hirty (30) days after Tenant provides Landlord with a receipted invoice
or invoices evidencing Tenant's payment of such cxpendinires.

ARTICLE Y
USE OF PREMISES

5.1  PERMIYTTED USE. (a) Tenant agrees that the Premises sball be used and occupied
by Tenant only for Permjtted Uses specifically excluding, withoot limitariog, use for
governmeatal, utility company or employmeat agency offices. .

(®) Tcnant agrees to conform to the following provisions during the Term of this Lease:

@ Tenant shall causc all freight 1o be deliveréd to or removed from the Buildirig
and the Premises in accordance with reasogable rules and regulations established by
Landlord therefor;

(i) Tenant will not place on the exterior of the Premises (including both interior

and exterior surfaces of doors and intetor and exterior sorfaces of windows) or on

any of the Building outside the Premises, any signs, symbol, advertissments or

the hike visible to public view cutside of the Premises, Landlosd willpot =, |
“mreasonably withhald coasent for signs or lettering on the eotry doers to the Yol

Premises provided (i) such signs or lettering conform o building standards adopred -

by Landlord and Tenant has submitted a sketch of the sign to be placed ensuch

_ entry doars, (i) such signs of lettering comply with a1l applicable laws, regulations-

. and-ordinances, and ({if) Teziant, gt its sole cost and expense, obsains all necessary .

-+ permits and approvals in connection with suck signs and leftedng. Landlord .

. agrees, however, to maintain a directory in the lobby of the Building in svhich will
be placed Tenant's name and the location of the Premises in the Buildng, Landiord
will not varcasonably withhiold consent to such displays provided () such displays

_ conform o building standards 2dopted by Landlord and Tenant has submirted o
Tenant a sketch of same (inciuding a fist of materials to be used in same), Gi) such
displays comply with all applicable laws, regulations and ordinances, aod (i)
Tenant, at its sole cost and cxpense, obtains all nceessapy permits asd approvals in
connection with such displays. In no cvent shall Tenant (a) display any siga or
advertisement visible from outside of the Premises which contains neon, or (b)
cover more than 25% of the Premises window area with paper signs or other signs

or displays; .

(iii) Tenant shall not perform amy act or carry on any practice which may injure the
Premises, or any other part of the Building, or cause offensive odars or loud noise
or constitute & nuisance or menace to any other tenant or tenants or other persons In
the Building; '
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(iv) Tenant shall. in its use of the Premises, comply with the reguirements of all
applicable governmental laws, rules and regulations. Withoue Limjtng the, .
gencrality of the foregoing, Tenamt shall be respoasible, in connection with
Tenant's use of the Premises, for compliance witly the Aroericans with Disabilities
Act of 1990 (42 U.S.C. §12101 g seq.) and the regulations and Accessibility
Guidelines for Buildings and Facilities issued pursuant thereto (collectively, the
“ADA Requirements™).- Tenant's compliance obligationshall include only
alterations and improvements required, from time o dme, t© the Premises
(including the doorways and entrances 1o the Premises) in order o comply with the
ADA Requirements; and '

(v) Tcn'am (or :iny permitted assignee of Tenant) shall continuously thronghout the
Term of this Lease occupy the Premiscs for Permitted Uses.

N . (2) Tenant shall make
no alteratons, addidons, or improvements in or to the Premises without Landlord’s prior
writlen consent in each instagee obtained. Any such alterations, additioos or
improvements shall (i) be in accordance with complete plans and specifications approved
in advance by Landlord (ii) be performed in a good and workmanlike magner and in
compliance with all applicable laws, (iii) be mzde only by contractors or mechanics
approved by Landlord and who (x) cary general liability and property damage inswrance
in type and amount as described in Section 10.2 hereof and (y) have filed lien bords, lien
waivers and the like, (iv) be performed pursuant o 8 writiza contract fust approved by
Landlord, (v) be made at Tenant's sole cost and expense and at such times and in such
manner 2s Landlord mpay from time 1o tme designate, and (vi) become a part of the
Premises and the Property of the Landlord. The Landlord reserves the oght to reject any
design, itm or constriucuon procedure which in Landlord’s sole judgment conflices with
the incegrity of the Building. ’

Nowithstanding the foregaing, With respest to minor, non-swuctural alicrations,
addidons or improvewments, the installadon costs'of wikich Improvements - v
(“Inmprovements” being defined for this parpose as the aggregaw alterations, 2dditions
and improvermnents installed in any 08e project, whether or not the installation is .
performed in phases or stages) of less than $25,000.00 per year, Landlord’s approval
thereof shall not be required nor shall plans and specifications be required sith-respectwo .
same, provided that Tenant shall notify Landlord of same prior to' commescing such...
altcraoon, addition or improvement. R C e Co .

() Al articles of person gropery aadal business ixures, machinery and cquipment

and furninure owned or by Tenant or solely at its expense in the Premises
(“Tenant's Removable Property™) shall remain the propesty of Tenant and may be
removed by Tenantat any time prior o the expiration of this Lease, provided that Tenant,
-ar its expense, shall-repair any damage w the Premises and the Building caused by such
installagon or rerooval _

(c} In no event shall Landlord be liable for any labor or mategials furnished or 10 be
furnished to Tenant upon credit, and no mechanic's or other lien for any such labor or
materials shall arach to or affect the reversion or other estate of interest of Landlord in or
to the Premijses. Whenever and as ofien as any mechanic’s len shall have been filed
against the Property based upon any act or interest of Tenant or of anyone claimmg
through Tenant, Tenant shall forthwith ke such actions by bonding, deposit or payment
as will remove or satisfy the lien. )
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5.3

5.4

5.6

{d) In the course of any work being performed.by Tenant, it;cludi:lg without limization

-the “feld installadon” of any Tenant's Removable. Pro . Tenant agrees 1o use labor

compatible with that being enployed by Landlord for in or 1o the Building or other

buildings owncd by Landlord or its affaliates. and not to employ or permit the vse of-any

labor or otherwise take any action which might result in a labor dispute involving

ml;nd providing services in the Building or other properties owned or managed by
rd or its affiliawes. ' -

(¢) If Tenang shall make or cause to be made at itsown ¢xpense any altcration, addition
or improvement to the Premiscs which shall result in an increase in the Taxes: then
Tenant shall pay, in addition to the Basic Rear, Additional Rent and other charges, the
entire increase in sach Taxes attibutable to-such alteration, addidon or impravemeat

OPERATING HOURS. Tenant shall, throughout the Term, continuously keep the
Premises open for business with the public at least during the Minimum Days and Houss
of Operation specified in Section 1.2. To the extent permitted by law, Teaant may keep
the Premiscs open for business during any of the Oponal Days and Hours of Operation
specified in Section 1.2, '

GENERAL OPERATING STANDARD. Tenant acknowledges and agrees hat (i)
the Building is & first-class office building, (ii) Landlord has established and intends to
maintain 3-particulardy high stendard for the iniage and reputation of the Building, (i) the
nature, character and manner of us¢ of the Premises, and the nature and character of the
occupents therein, will have 3 significant irapact an the Landlord's ability to maintam the
first-class character and image of the Building, (iv) Tenant shall nse the Premiscs for
such purposes as will be compatible with the standerds set forth in this Ardcle V and
which will contribute to, and not marerially demact form, the public image or pexception
of the Building. Accordingly, and without limiting the generality of the forcm
Tenant agrees that (f) the architectural cbaracier, decor, design and layour wit

Premises whether or not visible from arcas outside of the Premises, (i) the materdals, .
colors, fimishes and furnishings used in the Premiscs, (iif) the nanire, kind agd guality of,
merchandise offered by Teaant in the Premises, Gv) the sales methods and deportment of,
personnel employed by Tenant in the premises and the manner of the preseatationof -
Tenanc's merchandise shall all be dignified and in conformance with the high standards

. .. - . expeoted of supcior type retil establishments.” .ot
5.5, IRIES, E

“Throughout the Term Tenant shall cause all déljveries of food,
beverage and other merchandise to the Premises and all removal of garbage. refusc and * -
rubbish from the Premises 10 be. made and undertakan only through the rear of the ..
Premises and such other areds of the Building designated by Landlord from tine to time
therefor. In no eveat shall any deliveries be made o, or any refuse be removed through,
the front of the Premises or the Building, All deliveries to the rear of the Premises shall
be made only during the hours of 4:30 a.m. to 6:00 p.m.

MUSIC, Tenant shall not play or permit any “live™ music or other eatcnainment nor

use, play or operate oc permit to be used, played or operated any sound or music making

or reproducing device or Systera in the Premises, except (a) as shall be consistent with the
“firstclass” characizr and image of the Building, and (b) in such manner aad ander such
conditions as shall not disturb, in Landlord's judgment, the occupancy of any other

tenants or occupants of the Building. Tenant covenants and agrees that (i) Tenant, at
Tenant's sole cost and expense, will observe, comply with and adopt such means,
precautions, rules and regulations as Landlord mdy from time to time imposc with respect
thereto and (i) if such “live™ music or other entertainment or sound or music makingor

-10-
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-reproducing device orsystem shall cause any such disturbance, then Tenant shall, upon
Landlord’s request, immediately ccase such acgvicy. - * :

5.7- TENANT’S TRADE NAME. Tenant shell not carry on business underany -
corporat, firm or trade name other than Tenant's Trade Name specified in Scetion 1.2,
without the pror written consent of Landlord. )

5.8 MANA GEMENT, Tenant agrees thae it will, at all times during the operation of
Tenant's business upon the Premises, managerially supcrvisc the same and shall, at irs
sole cost and expense, employ and maintin a competent and adequate staff of
cmplayees, all of whom will be employees of Tenant subjest to the control of Tenant,

5.9  LABOR. Tenantagrecs to use best efforts to conduct its labor relations and its relations
with its employees in such manner as to attempt ta avoid all strikes, picketing and
boycous of, on or about the Premises or the Building.

5.10 FOQOQD PREPARATION. Tenant shall pot use all or any portion of the Premises for |
cooking.or other preparation of food or beverages.

- -v. EVT
ASSIGNMENT AND SUBLETTING

6.1 PROHIBITION. (a) Tenant covenants and agrees that whether voluntarily,
involunrarily, by operation of law or otherwisc, neither this Lease nor the term and cstate
hercby granted, uoranyinwmsthucinorthmin,wﬂlbeassighcdnmr;gagcd,pledgei :
encumbered or otherwise transfemred and that nejther the Premises nor any part thereof
will be encumbered in any manner by reason of any act or emission an the part of
Tenant, or used or occupied, by anyone other than Tenant, ot for any use or parpose
other than 2 Permined Use, or be sublet (whicky term, without limitagion, shall-include
granting of concessions, licenses and the Hke) in wholz orin part; or be offered or - -
advertised for assignment or subletting. . : ca U S

(b) The provisions of paragraph'(a) of this Scction shall apply to 2 eransfer (by coe of

- -more transfers) of a-majority of the stock or parmership interests, or other evidences of
owneship of Tepant as if such transfer were an assignment of this Lease; but such
provisions shall not apply to transactions with an entity into of with which Tenant s

- merged or-consolidated or to which substantially all of Tenant's assets constituting &

portion and/or all of the retail chain of which the busisess in the Premises is a part i the
stare in which the Premises is located, o transactions with any eatity which canorols or is
controlied by Tepant or is wnder common control with Tepaot, or with a licensee of
operating subsidiary of Tensue, provided that in any of such events (f) at the tie of such
assignment or sublease Tenant shall not be in defanlt under the terms of this Lease
beyond any applicable cure period, (ii) the successor to or transferes of Teunant has a ot
worth computed ia eccordasce with generally accepted accounting principles at least cqual
1 the net worth of Tenant immedialely prior o such merger, consolidation or iansfer,
(iif) proof satisfactory to Landlord of such net worth shall have been delivered 0
Landlord at least 10 days prior to the effective daw of any such transaction. (iv) the
assignee or sublesses agrees directly with Landlord, by written instrument in foan
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satisfactory (o Landlord, to be bound by all the obligations of Tenant hereunder
‘including, without limitagon, the covenant against further assignment or sublerting, and
(v) no such assignment or sublét shell release Tenant of any of its obligations undet this
Lesse (incloding, withoutfimitation, its obligadon ;‘gay rent)-and Tenant's liability after
any assignment or subletting shall be joint and several with the assignee or sublessee,

(c) Except as allowed pursuant to subscction 6.1(b), if this Lease be assigued, or if the
Premises or any pant thereof be sublet or occupied by anyone odter than Tenant, Landlord
may, at any time and from time to time, collect rent and other charges from the assignes,
subtepant or occopant, and apply the net amount collected to the reat and other charges
herein reserved, bot no such assignment, subl‘e.t:i:i& occupancy, collection or .
modification of any provisions of this Leass shall be decmed a waiver of this covenant,

or the acceptance of the assignee, subtenant or occupant as & tenant or a relsase of the
orginal named Tepant from the farther performance by the original named Tepant
hereonder, No assigoment or subletting bereunder shall relieve Tenant from its
obligatons hereunder and Teaant shall remain fully aad primarily liable therefor. No
assignment or subletting, or occupancy shall affect Permimed Uses.

7.1 LANDLORD REPAIRS. (a) Except as otherwise provided in this Lease, Landlord
agrees to keep in good order, condition.and repair the roof, public areas, exterior walls
(excluding exterior glass) and structure’of the Building (including Building plumbing, . -,
mechanical and electrical systems installed by Landlocd but exclnding any systems '
insualled specifically for Tenant's bepefit), all insofar as they affect the Premises, except °
that Landlord shall in no event be responsible to Tenant for the condition of glass in ths
Premises (including without limitation the store front portion of the Premiscs) ot for the
doors.(or related glass and finish work) leading to the Premises, or for any cogditionin '
the Premises or the Buillding caused by any ect or neglect of Tenan, its agents, - - -

. cmployess, invitees or contractors. Landlord shall not be responsible to. make any .0
improvemeats or repairs to the Building other than as expressly provided in this Section
7.1 or elsewhere in this Lease. Laodlord shall maintain and keep in good order and
repair the foundaton, floorslab, exterior, exterior walls (excluding exterior glass), steel
frame, roof, structural portions, guters, downspouts, if any, and urlicy lines located on
the Property and serving the Premises. Landlord shall perform and such replacements or
repairs in a manner which, to the exwent practicable, minimizes the interfercnce widh the
conduct of Teaant's business. -

(b) Landlord shall ncver be liable for apy failure to make repairs which Landlord has
uadertaken to make undec the provisions of this Section 7.1 or elsewhere in this Leass,
unless Tenant bas given notice to Landlord of the need t0 make such repairs, and
Landiord bas failed to commence to make such repairs within a reasonable time after
receipt of such notice, or fails 1o proceed with reasonable diligence 1o complets such

repairs.

7.2  TENANT'S AGREEMENT. (a) Tenant will keep neat and clean and maintain in
good order, condition and repair the Premises and every part thercof (including Building

-12-
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systems which serve the Premises exclusively), excepting only those repairs for which
{andlord is responsible under the terms of thus Lease, reasonable wear and tear of the
Premises, and damage by fire or other casualty and as a consegueace of the exercisc of
the power of eminent domain; and shall surrender the Premises, at the end of the Temn, in
such condidon. Without limitation, Tenaut shall continually during the Term of this
[ ease maintain the Premises in accordance with all laws, codes and ordinances from time
to time in effect and all dircctions, rales and regulations of the_proper officers of
govemmental agencies having jurisdiction, and of the Boston Board of Fire
Underwriters, and shall, at Tenant's own expense, obtain all permits, licenses and the
fike required by applicable law. Without Emiting the genevality of the foregoing, Teoant
shail be responsible, in connecton with Tenant's use of the Premises, for compliance
with the ADA Requircments. Tenant's compliance obligation shall include ot only

. alterations and improvepacats required, from time (o time, to the Premises (including all
doorways and cutrances 10 the Premises) in order to comply with the ADA Requirements,
but also any alterations o improvements required, from time 0 time, within the Building -
but otside of the Premises as a result of Tenant's particular use of the Premiscs in order
to comply with the ADA Requirements. Notwithstanding the foragoing or the provisions

. of Artcle XTI, Tenant shall be responsible for the cost of repairs which may be necessary
by reason of damage to the Building caused by any act or neglect of Tenant or its agents,
employees, contractors or invitees (including any damage by fire or any other casvalty
arising therefrom).

(i) Without limiting the geoerality of the forcgoing, Tenant’s obligation
repair and maiotain shall include, without limitaton, (a) all glass, windows and
doors in the interior and extedor of the Premises, (b) all heating, exhaust,
vendlation and zir conditioning, plumbing, electrical and other mechanical .
equipment within the Premises, (¢) all installations and zltcrations made by Teaant
pursuant to Section 5.2, and (d) all repairs, replacements ot other work that may be
necessary in connection therewith in order 1o maintain the Premises in first-class
condition and repair. Tenant shall operats and maintain irs ventilation and exhanst
systero at least in accordance with the operation and mainwnance specifications
recommended by the maoufacturer and designer of such system. , )

(i) Tenant shall canse dajly cleaning, policing and janitorial services to be
performed in the Premises as may be réquired in oider;to keep the Premisesing
first-class clean and sanitary condition and appearance at all times dironghout the .

Terrn. Tenant.shall also be.responsible for sweeping the sidewalk in frontof the .
Premises from the store front to the curb at least daily and washing the exterior and
interdar of all windows in'the Pretmises at lcast two (2) times per week, and more.
frequendly if necessary. Landlord shall not include charges for any of the foregoing
services acrually contracted for by Tenaot in its calcularion of Operating Expenscs.
With respect 10 the sidewalk in front of the Premises, Landiord shail be responsible
for-keeping such sidewalk clean and free of snow and.jes on Mondays through
Fridays from $:00 ao. until §:00 p.m. (including customary office hours oo
bolidays falling on such days), and Tenant shall be responsible for keeping soch
sidewalk clean and frec of snow and ice at all other imes.

(i) Tenant shall condnuously (a) collect and conain all garbage, trash,
refuse and rubbish gencrated by or in connection with Tenant's Premises operauons
in sealed, watertgbt restaurant-grade containers approved by Landlord, which
approval shall not be unreasonably withheld or delayed, and (b) rmove al
contaimers of refuse from the Premiscs and dispose of the sarme on a regular basis
50 as to avoid unreasonable accumylations of the same in the Premiscs. Tevaat
shall conaact dirceily with 2 trash hauler w remove its refuse from the Premises,

13-
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and shall pay directly to such coniractor all charges billed for rash' removal. Such
contractor shall be subject to (i) Landlord’s ptior wrirten approval, and (i) all

applicable rules and regulations in force and cficct from time 10 time in the -
Building, including, sithout limitatior, the building manager’s scheduling of trash
removal during such reasonable hours as the building manager may designats, -

(iv) Tenant shall maintzin the Premises free of rodents, roaches, vermin and
other pests throughout the Temn. In implementation, bixt without Emitation, of the
forcgoing, Tenant shall maintein throughout the Term a contract for pest control
service servites at the premises, in fonm and substance reasonably acceptable to
Lardlord, with a contractor reasonably acceprable to Landlord. Such contract shall
provide, inter alia, for periodic weament at intervals safficient to maintain the
Premises pest-free. ' .

(b) If repairs-arc required to be made by Tenant pursuant to the terms bereof, Landlord
fuay demand that Tenant take the same forthwith, and if Tepant refuses or neglects
commence such repairs and complete the same with reasonable dispatch after soch
demand, Landlord may (but shall not be required to do so) make or cavse such repairs o
be made (the provisions of Section 14.18 being applicable to the costs thexeof) and shall
not be responsible to Tenant for any loss or damage that may accrue 10 Tenant’s swock or
business by reason thercof. Notwithstending the foregoing, Landlord may elect to take
action berennder immediatcly and withour notice to Tenant if Landlord reasonably
belicves an eroergency to cxist o

FLOOQR LOAD - HEAVY MACHINERY. (a) Tenant shall not place a load upon
any floor in the Premises exceeding the floor load per square foot of arca which such
floor was designed o carry and which is allowed by law. Landlord reserves the right to

ibe the weight and position of all business machines and mechanical equipment,
inclnding safes, which shail be placed so as to diszibute the weight. Business machines
and mechanical equipment shall be placed and maiptained by Tenant at Tepant's
in settings sufficicnt, in Landlocd’s jedgment, to absorb and prevent vibration, noise-and
snpoyance. Tenant shall not move any safe, heavy machinery, heavy equipment, freighe, |
bulky matter or fixtures into or ot of the Building without Landlord’s pror conseat, -
which conseat may inclode a requirement to provide insurance, naming Landlord as an
insured, in such amownts as Landlord may deem reasopable.

7.3

(b) .If such safe, machinery, equipment, freight, bulky mager or fixtures requircs special
handling, Tenant agrees 1o cmploy ouly persoas holding a Masier Rigger’s Licenss to do
such work,-and that all work in-connection therewith shall comply with applicable laws
and regulations. Any such mioving shall be at the sole risk and hazard of Tenant, and
Tenant will cxoncrate, indewnify and save Landlord harmiess against and from any

liability, loss, injury, claim ar suit resulting directly or indirecdy from such moving.

7.4 BUILDING SERVICES. The partics acknowledge and agree that Landlord sball
have no obligation to provide any Building services to the Premises or wo Tenant
whatsoever. All utilities necessary for the operation of the Premises shall be separately
metered, contracted and paid for by Tenant, subject o the specific provisions concerning
electicity se1 forth in Scedon 7.5 below.

7.5 ELECTRICITY. (a) Tenant shall contract with the corupany supplying electric curnent
10 the Building for the purchase and obtaining by Ténant of electric current dircctly from
such company, to be buled directly 1o, and paid for by, Tenant, In such event Landlord
shall permit Landlond's existing wares, risers, conduits and other clectrical equipmeat of
Landlord to be used to supply electric current to Tenant o meet a demand requirement
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- (utilizing the demand measurement standards established by the supplying udlity) not to

exceed the installed capacity of the Premises clectrical system as of the Execuotion Dage. If .
the Premises shall have been provided with 2 separate mer o measure Teuant's
consumption of elecricity, then Tenant shall, at Tenant’s expense, keep such meter in
good repair and operation throughout the Term.  Tenaot agrees in ifs use of the Premises
not t exceed such requirements or any limits from time to time established vader
applicable govesnmental regulations. I Tenant's demand shall exceed the foregoing,
Tenznt shall pay the cost of such excess demand;

(®) Notwithstanding the foregoing, Landlord shall have the tight, atits option, to
install, at Landlord"s expense, 2 so-called “check meter” which shall measure the amount
of elsctricity actvally used in the Premises, in which event

(@ Landlord shall permit Landlord's existing wires, risers, condmits and other
electrical equipment of Landlord to be used to supply electricity to Tenant :
provided that the imits set forth in paragraph (g) shall not be exceeded; and

() Tenant shall make payments (as an additional charge) on accomnt of
electricity directly to Landlord, within ten (10) days of receipt of a statement
therefor. In no event shall Tenant be required to pay with respect to such
electricity an amount in excess of the amount that Tenant wonld be required to
pay if purchasing directly from the supplying utliey company.

' . (a) Forthe *
purposcs of this Article, the o *“Tax Year”,shall mean the twelve-month pediod . 2 -
commencing on the July 1 immediately precéding the Commencement Dete and edch
twelve-month period thereafter commencing during the Term of this Lease; and the teom
?M'MﬁdﬁﬁmmmﬁmmwmwmmTa
(b) Tenant shall pay to Landlord, as Additicnal Rent, an amount equal to (i) the Taxes
for each Tax Year, multiplied by () the Expense Factor, such axgount to be apportioned
for any fraction of a Tax Yeay in-which the Commencement Date falls or the Term of this
Lease ends, ' '

{c) Bstimared payments by Tenant on account of Taxes shall be made moathly and at the
time and in the fashion herein provided for the payment of Bgsic Reot The monthly
amount $0 to be paid to Landlord shall be sufficient to provide Laadlond by the ime real
cstate tax payments are due a sum equal to Tenant's required payments, as estimated by
Landlord from ume to tine, on account of Taxes for the then current Tax Year. Prompdy
after receipt by Landlord of bills for such Taxes, Landlord shall advise Tenant of the
amount thereof and the computation of Tenant's payment on account thereof. If
estimated payments theretofore made by Tenant for the Tax Year covered by sach bills
exceed the required payments on account thereof for such Year, Landlord shall ceditthe
amount of overpayment against subsequent obligations of Tenant on account of Taxes (or
refand such overpayment if the Term of this Lease has ended and Tenant has po further
obligation to Landlord); but if the required payments on gccount thereof for such Yeararc
greater than estimated payments theretofore made og account thereof for such Year,
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Tenant shall make payment to Landlord within 30 days after being so advised by
. Landlord. Landlord shall have the same rights and remedies for the non-payment by
“Tenant of any payments due on account of Taxes as Landlord has herennder for the
failore of Tenant to pay Basic Rent. ‘ - .

(c) Landlord covenants and agrees that it shall dmely and fully pay the real eswte taxes

and assessments levied sgainst the Building, including the Preruises and all

improveinents-therein. .

8.2 ABATEMENT. If Landlord shall receive any tax refund or reimbursement of Taxes or
sum in lieu thereof with respect to any Tax Year which is not due-to vacancies in the -
Building, then out of any balance-remaining thereof after dedncting Landlord's
reasonably incumed in obtaining such refund, Laodlord shall, provided there does not
then exist a Defanlt of Tenant, credit an amount equal to such refund or reimbursement or
sum in Hien thereof {exclusive of any incerest) multiplied by the Expease Factor against
subscquent Gbligations of Tenant on account of Taxes (or refand such amount to Tenant
if the Term of this Lease has ended and Tenant bas no further obligation to Landlovd);
provided, that in no cvent shall Teaznt be entitled to receive more than the payments made
by S'l‘:x.nt osn account of real estate tax increases for such Year pursuant to paragraph (b)
of Seetion 8.1, :

8.3 ALTERNATE TAXES, (a) If some method or type of taxation shall replace the .
current method of assessment of real estats taxes in whole or in part, or the typs thereof,
or if additional fypes of taxes arc fwposed vpon the Property or Landlord relating to the
Property, Tenant agrees that Tenant shall pay 2 proportionate share of the same asan *
addidona) charge compated iu a fashion consistént with the method of computation berein
provided, 1o the end that Tenant's sharc thereof shall be, 10 the maximum extent
practicable, comparable w that which Tensnt would bear ander the foregoing provisions.

() If 2 tax (other than Federal or State net income tax) is assessed on accountof the , »-,
rents or other charges payable by Tenant to Landlord under this Lzase.Tpnantagreub'
pay the same as an additional charge within ten (10) days after billing therefor, unless :
applicable law prohibits the payment of such tax by Tenant

LT
ot

9.1  DEFINITIONS. For the purposes of this Ardcele, the following terms shall have the
following respective meanings:

() Operating Year: Each calendar year in which any part of the Term of tis Lease
shall fall

(i) Operating Expenses: The aggregate costs or cxpenses reasonably incurred by
Landlord with respect to the operation, administration, cleaning, repair, MAINEAANCE.-
and manageinent of the Property (but specifically cxcloding urilicy costs) al] as set
forth in Exhibit OC annexed hereto (which shall specifically include the costs

by Landlord in complying with the ADA Requirements, such costs ta be treged as
capital expenditures as appropriate). Notwithstanding anything to the contrary I this
Lease ar in Exhihit OC contained, in 0o event shall Operaring Expenses include the
following ftems:
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a)  capital expenditures-or amy other not conently
chargeable against income in zoco with geperally - ,
accepted accounting principles, nnless same are incurred for #
the purpose of (i) achieving a savings in labor or other costs,

(i) repairin %or lacing a system or item of equipment
serving the uilﬂgondiedawofthism%c.ﬁl)oomplnng -
with any building code or other law, régulation orlegal . Lo
sequirement, i without limitation, the Amencans with
isabilities Act, or (iv) complying with the requirements of
any insurer of Landlord. Any allowable capiml
shall be amortized over the useful life of the itcm, together
with a reasonable interest factor;

b) expenses for repairs or other work occasioned by fire,
windstorm or other insured casualty;

¢) cxpenses incurred in leasing or procuring sew tenants (Le.
lease commissions, tenant mducements, advertising expenses
and cxpenses of renovating space for new tenants);

d) Icga.lcxpcmcsinenfomgth'cmmsofanylmgc:

¢) interest oc amortization paymeats on any mortgage or
IMOIEAZES; :

reserve funds;

adminisrative expenses pt"_I.andlord, to the extcat notdirectly
relatzd w the operation and management of the Building;

the cost of preparing Landlord's income tax retems; and -

dircet setlement pay:nm_byl.and;ot;!ip pctsonalmjury or,

(iif) Utility Expenses: The aggregate costs o expenses reasonably incurred by -
Landlord with tespect to supplying electricity (other than supplied to those
portions of the Building leastd or intended to be leased to tenants), oil, steam, gas,
water and sewer and other utilitics supplied to the Property and not paid for dircctly
by tenants.

o g © O

9.2  TENANT'S PAYMENTS. (a) Tenantshall pay to Landlord, as Additional Reat, an
amount equal to (i) Operating Expenses for each Operating Year, multiplied by @) the
Expense Factor, such amount to be appartioned for any partiel Operatmg Yearin which
the Commencement Datz falls or the Term of this Leass ends.

(b) Tenant shall pay to Lagdlord, as Additional Regt, an amount to (1) Udlity

for each' Operating Year, multiplied by (i) the Expense , such amouat to
be apportioned for any partial Operating Year in which the Commeacement Date: falls or
the Term of this Lease ends. _
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Southern District of New York
-Claims Register

10-13779-alg Jennifer Convertibles, Inc.
Judge: Allan L. Gropper ~ Chapter: 11
Office: Manhattan Last Date to file claims:
Trustee: Last Date to file (Govt):

Creditor: (5335990) Claim No: 5 Status:

376 Boylston Street Trust Original Filed Filed by: CR

c/o The Tannery Date: 10/25/2010 || Entered by: Touitou, Philip
402 Boylston Street Original Entered || Modified:

Boston, MA 02116 Date; 10/25/2010

Unknown claimed: $1038299.42
Total claimed: $1038299.42

istory: T
Ee_tails S5-1 10/25/2010 Claim #5 filed by 376 Boylston Street Trust, total amount claimed:
$1038299.42 (Touitou, Philip )

lDescn'plion:
\Remarks:

Claims Register Summary

Case Name: Jennifer Convertibles, Inc.
Case Number: 10-13779-alg
Chapter: 11
Date Filed: 07/18/2010
Total Number Of Claims: |

l |Total Amount Claimed ]Total Amount Allowed

I Unsecured | o
I Secured | r
Priority L o
Unknown $1038299.42
lAdministrativet[

| Total ||  $1038299.42




