OLSHAN GRUNDMAN FROME
ROSENZWEIG & WOLOSKY LLP
Park Avenue Tower

65 East 55 Street

New York, New York 10022

Michael S. Fox, Esq.

Jordanna L. Nadritch, Esq.

Jayme M. Bethel, Esq.

212.451.2300

Counsel for the Debtors and Debtors in Possession

UNITED STATES BANKRUPTCY COURT
THE SOUTHERN DISTRICT OF NEW YORK

In re: Chapter 11

JENNIFER CONVERTIBLES, INC.,' Case No. 10-13779 (ALG)
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NOTICE OF FILING OF CERTAIN PLAN
SUPPLEMENT DOCUMENTS AND SCHEDULES RELATING TO
JOINT CHAPTER 11 PLAN OF REORGANIZATION FOR
JENNIFER CONVERTIBLES, INC. AND ITS AFFILIATED DEBTORS

PLEASE TAKE NOTICE that, pursuant to Sections 1.01(86) and 15.07 of the
Amended Joint Chapter 11 Plan of Reorganization for Jennifer Convertibles, Inc. and its
Affiliated Debtors {as may be amended and/or modified, the “Amended Plan”), proposed by the
debtors and debtors in possession in the above-captioned cases (collectively, the “Debtors™),
annexed hereto are certain copies of the documents relating to the Amended Plan and/or to be

executed, delivered, assumed and/or performed in connection with the consummation of the

! The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification
number, if applicable, are: (i) Jennifer Convertibles, Inc. (4646); (ii} Jennifer Convertibles Boylston MA, Inc.
(7904); (iii) Jermifer Chicago Ltd. (0505); (iv) Elegant Living Management, Ltd. (5049); (v} Hartsdale Convertibles,
Ine. (1681); (vi) Jennifer Management 1T Corp. (3552); (vii) Jennifer Purchasing Corp. (7319); (viii} Jennifer
Management 11 Corp. {9177); (ix) Jennifer Management V Ltd. (9876); (x) Jennifer Convertibles Natick, Inc.
(2227); (xi) Nicole Convertibles, Inc. (5983); (xii) Washington Heights Convertibles, Inc. (0783).
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Amended Plan on the Effective Date® (collectively, the “Plan Documents™), which partially
comprise the Plan Supplement.

PLEASE TAKE FURTHER NOTICE that the Debtors are filing the following Plan
Documents and Schedules to the Amended Plan, attached as exhibits to this Notice (or
substantially final forms or binding term sheets thereof):

i Exit Loan Agreement (Exhibit A);
ii. Terms of the Tranche A, B, C, D, and E Notes (Exhibit B),

iii,  Amended Certificate of Incorporation of the Reorganized Debtors (Exhibit
C);

iv.  Amended Bylaws of Reorganized Debtors (Exhibit D);

V. Post-Effective Date Directors and Officers (Exhibit E);

vi.  Term Sheet Related to Management Agreements (Exhibit F);
vii.  Litigation Trust Agreement (Exhibit G); and

viii. Amendment to Merrick Merchant Agreement (Exhibit H).

PLEASE TAKE FURTHER NOTICE that the Debtors hereby reserve all rights to
amend, revise or supplement any of the documents contained in the Plan Supplement at any time
before the Effective Date of the Amended Plan, or any such other date as may be permitted by
the Amended Plan or by Order of this Court.

PLEASE TAKE FURTHER NOTICE that the documents contained in the Plan
Supplement are integral to, part of, and incorporated by reference into the Amended Plan. these
documents, however, have not yet been approved by the Bankruptcy Court. The documents

contained in the Plan Supplement will be approved by the Bankruptcy Court pursuant to the

Confirmation Order, as applicable.

? All capitalized terms used but not defined herein shall have the meanings ascribed to them in the Amended Plan.
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PLEASE TAKE FURTHER NOTICE that the Plan Supplement is available on the
Court’s Internet Website at http://www.nysb.uscourts.gov. A login and password to the Couwrt’s
Public Access to Electronic Court Records (“PACER”) are required to access this information
and can be obtained through the PACER Service Center at http://www pacer.psc.uscourts.gov.
A copy of the Plan Supplement may also be examined between the hours of 9:00 A.M. and 4:30
P.M., Monday through Friday at the Office of the Clerk of the Bankruptcy Court, One Bowling
Green, Room 511, New York, New York 10004-1408 or online at
http://www.bmcgroup.com/jenniferconvertibles.

PLEASE TAKE FURTHER NOTICE THAT a copy of the Plan Supplement may also
be obtained by written request (at your cost) to the Debtors’ claims agent at the following
address and telephone number: BMC Group, Inc., Attention: Jennifer Convertibles Claims
Processing, PO Box 3020, Chanhassen, MN 55317-3020, (888) 909-0100.

Dated: New York, New York

January 14, 2011
OLSHAN GRUNDMAN FROME

ROSENZWEIG & WOLOSKY LLP

By: _/s/Michael S. Fox
Michael S. Fox
Jordanna L. Nadritch
Jayme M. Bethel
Park Avenue Tower
65 Fast 55 Street
New York, New York 10022
(212) 451-2300

Counsel for the Debtors and Debtors in
Possession
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Exhibit A
Exit Loan Agreement

[TO BE FILED]
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Exhibit B
Terms of the Tranche A, B, C, D, and E Notes

[TO BE FILED]
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Amended Certificate of Incorporation of the Reorganized Debtors
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CERTIFISATE OF INCORPORATION
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JEMNIFER CONVERTIBLES, INC.

FIRST, The name of tha Gorperation is Jennifer %
|

Cenvertiblaes, Ino.
SECOND. The address of the Corporation’s ragis- i
coved office in the States of Delaware {s 1107 Orange {

Strast, in the City of Wilmington, Gounty of New Castla, The

name of ixa registered syent at sush address L8 The Cerpora-

tion Trust Conpany.
|

THIRD. The purpose of ths Cerporntion 5 Co engage
1

in sny lawful act or activity. for whigh corporations may be

pryganized undesr the Gemeral Corperation Luw of the 3Stase of

Delawars .
FOURTH, The agyregate number of shares which the

Corporatioh shall have aurhority e issue is 11,000,000, of

which 10,000,060 sharss of the par valna of 5.01 per share

shall be degignated "Commen Zrook’ Bnd 1,05&,000 shares of
the par valua of §.01 psv share shall be designated
"oraferred Stock”. The Preferred Btock mway be resued in one ;
ar more series, and 5h$1l have such voting powers, full or ;
limited, or np woting powers, and such designations,
praferances and relative, participating, optional. or other

special rights {including conversion or exchange rights), and




qﬁalificationa, vimitations, or restrictlons thersof, gm
ghall be stated and sxpressed in the rescluvion or
resolutions providing for the issuwance of such stock adopted
from time to time by the Board of Diregtors. The Board of
Directovs is larsby exprassly vested with iha sutherity to
determine and fix in the resolution or resolutions providing
for the issvance of the Pfreferred Steck the voiting povers,
dezigrations, prafersnces and rights, and the qualiﬁisﬁtiunu}
limitations, or restrictions thereof, of sach such series to
the £ull asxtant now by hersafter permitted by the laws of the
Svrata of Delawars, The numbar of autherlzed shares of sny
class or clamsas of stock of the‘CDrporatian may be increased
or decreased Py the affirmative vete of the holders of a
majority of the stook of the Corperation entitlied to vote,
I¥TH.  The name and malling address of the incor-
porator is Kenneth R. Koeh, Esq., 330 Madison Avenue, New
York, Naw York 10017.

‘ gruTy, Elsckion of directors need not be Dy wrlit-
ten ballot.

SEYVENTH. The Beard of Directors is aukthoerizad %o
gdops, amead, or repasal By-Laws of the Corperation extepht as
and te the exteut provided in the By-Laws.

L EIGHTH, Any person who was or 15 & parly or Is
shreatensd to be made a party to any threatensd, pending, ox

eompletad action, sult, oY proceeding, whether civil, orim-




JdUr U LT Ty L UG

inal, sdministrative, ©F investigative {wheTher or not by or

ropration) by reascn of th

ip the right of wha Cox a Fact that

he is ox was & dirsgtor, sfficar, incorpewatdr, employee, or

agant of the farporation, oF iz or wag sarving acn the reguest

of the Corporation as # dirseesr, officex,

¢r agent of ansther CorporE

incorpenatoy, #m=-

ployes, «ien, partnership, daint
vapture, Lrust, cr ovier anuerprise (inciuding an ampl oY Ee
nanafit plan}, ahall be entitled O ba indemniiled oy the

corpocation to ehe full extent then permithed by law againad

axpanses {ineluding atvorneys' fass), judgments, Fings {ine
spect o &R

cluding excise Taxes assessed on & person with reé
amployes pepefis plan), and amounts paid in settiement ingur-
rad by him in eompection with such action, Suit, or procesde
ing. Sugh right of indamniﬁicaticn ghall inure whethesr or

n antedate the

not the claim asparted 18 based oW matLars whis
adepsion ef spiy Aruicle RICWTH. Such righnt of indernifisa~

sion shall continus as ry @ parseh wWhu has ceaged to be s di-
rector, officer, {neorporator, smployee, °F agent and shall

{pure te the bpeneflt of the hejrs and personal repvesenta-

cives of such & Rpersen.
NINTE, Mo dirsctor of the Corporation shall be Lli-

abla te tha Corporation or apy of Lis stockholdars for mone-
téry gamages for breach of fiduclary duty a5 & darector, &M=
wopt for 1iability (L) for any breach of the diymctor’ 5 duty
of loysluy %o tha Corporatien e 1ts stockholders, [ii) for

- F




gots or omigsions not in good falth or which involve inten-

tional misconduct or a kuewing viclaticm of law, {iii) under
Section 174 of the Delaware Ceneral Cerporation Law, or {iv)
for any trangaction from which the director derived an ime
propar peraonal bmﬁafitﬁ

TEINTH. Whenever a sompromlse or arrangement is
propused batwess this Corporation and its ereditors or any
claza ¢f them and/or between this Corporation and its stock-
holders op any clasy of tham, sny courc of aguitabls juris-
diction within the Stats of Delaware may, on the application
in & summary way of this Corporstion or of any craditer or
stockholder thersof or on the application of any receiver or
recelvers appointad for this Corporation under the provisions
ef Section 2%l of Titls B of the Delavare Code or on the ap-
plication of trustees in digzscluticon or of any receivar or
regeivers appointed go: thiz Corporation under the provisions
of Sectiopn 279 of Title ¥ of vhe Delawars Cods order & meet-
ing of the creditors or class of creditors, and/or of the
stocknoldears or slass of stockheldars of this Corporation, as
the case nay be, to be summoned in guch manner az the aaid
court, dirests. If a majority in number re?rasenzxng three-
fourths in vaiﬁa of the creditors or class of creditors,
and/cr of the stockhoiders or clase of stockholders of this
Corporation, as the case may be, agrea fo any compromise oy

arvangament and %o any recrganization of this Corporation as

i




i

o

censequence of such rompromise or arrangement, the said com-
promise or arrangement and the peid rasorgsnization shsll, if
sanctioned by the court to whieh the sald applicatién hes
beer made, be binding on'all the cradlitors or class of credi-
tors, and/or on all the stockbelders or ¢lass of atockhold-
ers. of this Corporstion, as the case may he, and slso on.
thie Corporation.

IN WITHESS WHERE&F, 1 have mads, eigned, znd sealsd

this Cervificate of Inwsrporation this 18th day cof August,

S (L.8.3

Yennetn K. Koch, INCOIPOrator

isg6,




Exhibit D

Amended Bylaws of Reorganized Debtors
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Jennifer Convertibles, Inc.
A Delaware Corporation
By-Laws

Amended & Restated and [ ]

ARTICIE 1

STOCKHOLDERS

An annual meeting of stockholders for the purpose of electing directors and of transacting such
other business as may come before it shall be held each year at such date, time, and place, either within or
without the State of Delaware, as may be specified by the Board of Directors.

Section 1.2 Special Meetings.

Special meetings of stockholders for any purpose or purposes may be held at any time upon call
of the Chairman of the Board, if any, the President, the Secretary, or a majority of the Board of Directors,
at such time and place either within or without the State of Delaware as may be stated in the notice. A
special meeting of stockholders shall be called by the President or the Secretary upon written request,
stating time, place, and the purpose or purposes of the meeting, of stockholders who together own of
record a majority of the outstanding stock of all classes entitled to vote at such meeting.

Section 1.3 Notice of Mectings.

Written notice stockholders meetings, stating the place, date, and hour thereof, and, in the case of
a special meeting, the purpose or purposes for which the meeting is called, shall be given by the Chairman
of the Board, if any, the President, any Vice President, the Secretary, or an Assistant Secretary, (o cach
stockholder entitled to vote thereat at least 10 days but not more than 60 days before the date of the
meeting, unless a different period is prescribed by law.

Section 1.4 Quorunt,

Except as otherwise provided by law or in the Certificate of Incorporation or these By-Laws, at
any meeting of stockholders, the holders of a majority of the outstanding shares of each class of stock
entitled to vote at the meeting shall be present or represented by proxy in order to constitute a guorum for
the transaction of any business. In the absence of a quorum, a majority in interest of the stockholders
present or the chairman of the meeting may adjourn the meeting from fime to time in the manner provided
in section 1.5 of these By-FLaws until a quorum shall attend.



Section 1.5 Adjournment.

Any meeting of stockholders, annual or special, may adjourn from time to time to reconvene at
the same or some other place, and notice need not be given of any such adjourned meeting if the time and
place thereof are announced at the meeting at which the adjournment is taken. At the adjourned meeting,
the Corporation may transact any business which might have been transacted at the original meeting. If
the adjournment is for more than thirty days, or if afler the adjournment a new record date is fixed for the
adjourned meeting, a notice of the adjourned meeting shall be given to each stockholder of record entitled
to vote at the meeting.

Section 1.6 Organization.

The Chairman of the Board, if any, or in his absence the President, or in their absence any Vice
President, shall call to order meetings of stockholders and shall act as chairman of such meetings. The
Board of Directors oz, if the Board fails to act, the stockholders may appoint any stockholder, director, or
officer of the Corporation to act as chairman of any meeting in the absence of the Chairman of the Board,
the President, and all Vice Presidents.

The Secretary of the Corporation shall act as secretary of all meetings of stockholders, but, in the
absence of the Secretary, the chairman of the meeting may appoint any other person fo act as secretary of

the meeting.
Section 1.7 Voting.

Except as otherwise provided by law or in the Certificate of Incorporation or these By-Laws and
except for the election of directors, at any meeting duly catled and held at which a quorum is present, a
majority of the votes cast at such meeting upon a given question by the holders of outstanding shares of
stock of all classes of stock of the Corporation entitled to vote thereon who are present in person or by
proxy shall decide such question. At any meeting duly called and held for the election of directors at
which a quorum is present, dircctors shall be elected by a plurality of the votes cast by the holders (acting
as such) of shares of stock of the Corporation entitled to elect such directors. Any action required to be
taken or which may be taken at any annual or special meeting of the stockholders, may not be taken by
any consent in writing of stockholders, without a meeting.

Section 1.8 Advance Notice of Stockholders Nominations of Direciors.

Only persons who are nominated in accordance with the following procedures shall be eligible for
election as directors of the Corporation except as may be otherwise provided in the Certificate of
Incorporation of the Corporation with respect to the right of holders of preferred shares of the Corporation
to nominate and elect a specified number of directors in certain circumstances. Nominations of persons
for election Lo the Board may be made at any annual meeting of stockholders (&) by or at the direction of
the Board (or any duly authorized committee thereof} or (b) by any stockholder of the Corporation (1)
who is a stockholder of record on the date of the giving of a notice provided for in this section 1.8 and on
the record date for the determination of stockholders entitled (o vote at such annual meeting and (i1} who
complies with the notice procedures set forth in this section 1.8



In addition fo any other applicable requirements, for a nomination to be made by a stockholder,
such stockholder must have given timely notice thereof in proper wriften form to the Secretary of the
Corporation.

To be timely, a stockholder’s notice to the Secretary must be delivered to or mailed and received
at the principal executive offices of the Corporation not less than sixty (60) days nor more than ninety
(90) days prior to the anniversary date of the immediately preceding annual meeting of stockholders;
orovided, however, that in the event that the annual meeting is cailed for a date that is not within thirty
(30) days before or after such anniversary date, notice by the stockholder in order to be timely must be so
received not later than the close of business in the tenth (10%) day following the day on which such notice
of the date of the annual meeting was mailed or such public disclosure of the date of the annual meeting

was made, whichever first occurs.

To be in proper written form, a stockholders notice to the Secretary must be set forth (a) as to
each person whom the stockholder proposes to nominate for election as a director (i) the name, age,
business address and residence address of the person, (ii) the principal occupation or employment of the
person, (iii} the class or series and number of shares of capital stock of the Corporation which are owned
beneficially or of record by the person and (iv) any other information relating to the person that would be
required 1o be disclosed in a proxy statement or other filings required to be made in connection with
solicitations of proxies for the election of Directors pursuant to Section 14 of the Securities Exchange Act
of 1934, as amended (the “Exchange Act”) and the rules and regulations promulgated thereunder; and (b)
as to the stockholder giving the notice (i) the name and record address of such stockholder, (ii) the class
or series and number of shares of capital stock of the Corporation which are owned beneficially or of
record by such stockholder, (iii) a description of all arrangements or understanding between such
stockholder and each proposed nominee and any other person or persons {including their names) pursuant
to which the nomination(s) are to be made by such stockholder (iv) a representation that such stockholder
intends to appear in person or by proxy at the annual meeting to nominate the person named in its notice
and (v) any other information relating to such stockholder that would be required to be disclosed in a
proxy statement or other filings required to be made in connection with solicitation of proxies for election
of directors pursuant to Section 14 of the Exchange Act and the rules and rcgulations promulgated
thereunder. Such notice must be accompanied by a written consent of each proposed nominee to being
named as a nominee and fo serve as a Director if elected.

No person shall be eligible for election as a Director of the Corporation unless nominated in
accordance with the procedures set forth in this Section 1.8. If the Chairman of the meeting determines
that a nomination was nol made in accordance with the forgoing procedures, the Chairman shall declare
to the meeting that the nomination was defective and such defective nomination shall be disregarded.

Section 1.6 Advance Notice by Stockholder of Proposed Business at Annual Meetings.

No business may be transacted at an annual meeting of stockholders, other than business that is
either (a) specified in the notice of meeting (or any supplement thereto) given by or at the direction of the
Board (or any duly authorized committee thereof), (b) otherwise properly brought before the annual
meeting by or at the direction of the Board (or any duly authorized committee thereof) or (¢) otherwise
properly brought before the annual meeting by any stockholder of the Corporation (i) who is 2
stockholder of record on the date of the giving of the notice provided for iz this Section 1.9 and on the



record date for the determination of stockholders entitled to vote at such annual meeting and (ii) who
complies with the notice procedures set forth in this Section 1.9.

In addition to any other applicable requirements, for business to be properly brought before an
annual meeting by a stockholder, such stockholder must have given timely notice thereof in proper
written form to the Secretary of the Corporation.

To be timely, a stockholders notice {o the Secretary must be delivered to or mailed and received
at the principle executive offices of the Corporation not less than sixty (60) days nor more than ninety
(90) days prior to the anniversary date of the immediately preceding annual meeting of stockholders:
provided, however, that in the event that the annual meeting is called for a date that is not within thirty
(30) days before or affer such anniversary date, notice by the stockholder in order to be timely must be so
received not later than the close of business on the teath (10" day following the day on which such notice
of the date of the annual meeting was mailed or such public disclosure of the date of the annual meeting

was made, whichever first occurs.

To be in proper written form, a stockholders notice to the Secretary must set forth as to cach
matter such stockholder proposes to bring before the annual meeting (i) a brief description of the business
desired to be brought before the annual meeting and the reasons for conducting such business at the
annual mecting, (ii) the name and record address of such stockholder, (iii) the class or series and number
of shares of capital stock of the Corporation which are owned beneficially or of record by such
stockholder, (iv) a description of all arrangements or understandings between such stockholder and any
other person or persons (including their names) in connection with the proposal of such business by such
stockholder and any material interest of such stockholder in such business and (v} a represeniation that
such stockholder intends to appear in person or by proxy at the annual meeting to bring such business

before the meeting.

No business shall be conducted at the annual meeting of stockholders except business brought
before the annual meeting in accordance with the procedures set forth in this Section 1.9, provided,
however, that, once business has been properly brought before the annual meeting in accordance with
such procedures, nothing in this Section 1.9 shall be deemed to preclude discussion by any stockholder of
any such business. If the Chairman of an annual meeting determines that business was not properly
brought before the annual meeting in accordance with the forgoing procedures, the Chairman shall
declare to the meeting that the business was not properly brought before the meeting and such business
shall not be transacted.

BOARD OF DIRECTORS

Section 2.1 Number and Term of Office.

The business, property, and affairs of the Corporation shall be managed by or under the direction
of a Board of no less than three and no more than ten directors. The directors shall be elected by the
hoiders of shares entitled to vote thereon al the annual meeting of stockholders, and each shall serve
(subject to the provisions of Article TV) until the next succeeding annual meeting of stockholders and
until his respective successor has been elected and qualified.



Section 2.2 Chairman of the Board.

The directors may elect one of their members to be Chairman of the Board of Directors. The
Chairman shall be subject to the control of and may be removed by the Board of Directors. He shall
perform such duties as may from time to time be assigned to him by the Board.

Section 2.3 Meetings.

The annual meeting of the Board of Directors, for the election of officers and the transaction of
such other business as may come before the meeting, shall be held without notice at the same place as,
and immediately following, the annual meeting of the stockholders.

Regular meetings of the Board of Directors may be held without notice at such time and place as
shall from time to time be determined by the Board.

Special meetings of the Board of Directors shall be held at such time and place as shall be
designated in the notice of the meeting whenever called by the Chairman of the Board, if any, the
President, or by one-third of the directors then in office.

Section 2.4 Notice of Special Meetings.

The Secretary, or in his absence any other office of the Corporation, shall give cach director
notice of the time and place of holding of special meetings of the Board of Directors by mail at least five
days before the meeting or by telegram, cable, radiogram, or personal service at least two days before the
meeting. Unless otherwise stated in the notice thereof, any and all business may be transacted al any
meeting without specification of such business in the notice.

Section 2.5 Quorum and Organization of Meetings.

A majority of the total number of members of the Board of Directors as constituted from time to
time shall constitute a quorum for the transaction of business, but, if at any meeting of the Board of
Directors (whether or not adiourned from a previous meeting) there shall be less than a quorum present, a
majority of those present may adjourn the meeting to another time and place, and the meeling may be
held as adjourned without further notice or waiver. Except as otherwise provided by law or in the
Certificate of Incorporation or these By-Laws, a majority of the directors present at any meeting at which
a guorum is present may decide any question brought before such meeting. Meetings shali be presided
aver by the Chairman of the Board, if any, or in his abscnce by the President, or in the absence of both by
such other person as the directors may select. The Secretary of the Corporation shall act as secretary of
the meeting, but in his absence the chairman of the meeting may appoint any person to act as secretary of

the meeting.
Section 2.6 Committees.

The Board of Directors may, by resolution passed by a majority of the whole Board, designate
one or more committees, each committee to consist of one or more of the directors of the corporation. The
Board may designate one or more directors as alternate members of any committee, who may replace any
absent or disqualified member at any meeting of the committee. In the absence or disqualification of a
member of a committee, the member or mermbers thereof present at any meeting and not disqualified from



voting, whether or not he or they constitute a quorum, may unanimously appoint another member of the
Board of Directors to act at the meeting in place of any such absent or disqualified member. Any such
committee, to the extent provided in the resolution of the Board of Directors in the management of the
business, property, and affairs of the Corporation, and may authorize the seal of the Corporation to be
affixed to all papers which may require it; but no such committee shall have power or authority in
reference to amending the Certificate of Incorporation of the Corporation {except that a committee may,
to the extent authorize in the resolution or resolutions providing for the issuance of shares of stock
adopted by the Board of Directors pursuant to authority expressly granted to the Board of Directors by the
Corporation’s Certificate of Incorporation, {ix any of the preferences or rights of such shares relating to
dividends, redemption, dissolution, and distribution of assets of the Corporation, or the conversion into, or
the exchange of such shares for, shares of any other class or classes of stock of the Corporation), adopting
an agreement of merger or consolidation under Section 251 or 252 of the General Corporation Law of the
State of Delaware, recommending to the stockholders the sale, lease, or exchange of all or substantially
all of the Corporations property and assets, recommending to the stockholders a dissolution of the
Corporation or a revocation of dissolution, or amending these By-Laws; and, unless the resolution
expressly so provided, no such committee shall have the power or authority to declare a dividend , to
authorize the issuance of stock, or to adopt a certificate of ownership and merger pursuant to Section 253
of the General Corporation Law of the State of Delaware. Each committee may be established by the
Board of Directors pursuant to these By-Laws may fix its own rules and procedurces. Notice of meetings
of committees, other than of regular meetings provided for by the rules, shall be given to commitice
members. All action taken by committees shall be recorded in minutes of the meetings.

Section 2.7 Action Without Meetine.

Nothing contained in these By-Laws shall be deemed to resirict the power of members of the
Board of Directors or any committee designated by the Board to take any action required or permitted to
be taken by them without a meeting,

Section 2.8 Telephone Meetings.

Nothing contained in these By-Laws shall be deemed to restrict the power of members of the
Board of Directors, or any committee designated by the Board, to participate in a meeting of the Board, or
committee, by means of conference telephone or similar communications equipment by means of which
all persons participating in the meeting can hear each other.

ARTICLE III
OFFICERS

Section 3.1 Executive Officers.

The executive officers of the Corporation shall be a President, one or more Vice Presidents, a
Treasurer, and a Secretary, each of whom sha!l be elected by the Board of Directors. The Board of
Directors may clect or appoint such, other officers (including a Controller and one or more Assistant
Treasurers and Assistant Secretaries) as it may deem necessary or desirable. Each officer shall hold office



for such term as may be prescribed by the Board of Directors from time to time. Any person may hold at
one time two or more offices.

Section 3.2 Powers and Duties.

The Chairman of the Board, if any, or, in his absence, the President, shall preside at all meetings
of the stockholders and of the Board of Directors. The President shall be the chief executive officer of the
Corporation. In the absence of the President, a Vice President appointed by the President or, if the
President fails to make such appointment, by the Board, shall perform all the duties of the President. The
officers and agents of the Corporation shall each have such powers and authority and shall perform such
duties in the management of the business, property, and affairs of the Corporation as generally perfain to
their respective offices, as well as such powers and authorities and such duties as from time to time may
be prescribed by the Board of Directors.

ARTICLE IV
RESIGNATIONS, REMOVALS, AND VACANCIES
Section 4.1 Resignations.

Any director or officer of the Corporation, or any member of any committee, may resign at any
time by giving written notice to the Board of Directors, the President, or the Secretary of the Corporation.
Any such resignation shall take effect at the time specified therein or, if the time be not specified therein,
then upon receipt thereof. The acceptance of such resignation shall not be necessary to make it effective.

Section 4.2 Removals.

The Board of Directors, by a vote of not less than a majority of the entire Board, at any meeting
thereof, or by written consent, at any time, may, to the extent permitted by law, remove with or without
cause from office or terminate the employment of any officer or member of any committee and may, with
or without cause, disband any committee.

Any director or the entire Board of Directors may be removed, with or withoul cause, by the
holders of a majority of the shares entitled at the time to vote at any election of dircctors.

Any vacancy in the office of any director or officer through death, resignation, removal,
disqualification, or other cause, and any additional directorship resulting from imcrease in the number of
directors, may be filled at any time by a majority of the directors then in office (even though less than a
quorum: remains) or, in the case of any vacancy in the office of any director, by the stockholders, and,
subject to the provisions of this Article IV, the person so chosen shall hold office until his successor shall
have been elected and qualified; or, if the person so chosen is a director elected to fill a vacancy, he shall
(subject to the provisions of this Article IV) hold office for the unexpired term of his predecessor.



ARTICLE V
CAPITAL STOCK

Section 5.1 Stock Certificates.

The certificates for shares of the capital stock of the Corporation shall be in such form as shall be
prescribed by law and approved, from time lo time, by the Board of Directors,

Section 5.2 Transfer of Shares.

Shares of the capital stock of the Corporation may be transferred on the books of the Corporation
only by the holder of such shares or by his duly authorized attormey, upon the surrender to the
Corporation or its transfer agent of the certificate representing such stock properly endorsed.

Section 5.3 Fixing Record Date.

In order that the Corporation may determine the stockholders entitled to notice of or to vote at
any meeting of stockholders or any adjournment thereof or to express consent to corporate action in
writing without a meeting, or entitled to receive payment of any dividend or other distribution or
allotment of any rights, or entitled to exercise any rights in respect of any change, conversion, or
exchange of stock, or for the purpose of any other lawful action, the Board of Directors may fix, in
advance, a record date, which, unless otherwise provided by law, shall not be more than sixty nor less
than ten days before the date of such meeting, nor more than sixty days prior to any other action.

The Board of Directors or any transfer agent of the Corporation may direct a new certificate or
certificates representing stock of the Corporation to be issued in place of any certificate or certificates
theretofore issued by the Corporation, alleged to have been lost, stolen, or destroyed, upon the making of
an affidavit of that fact by the person claiming the certificate to be lost, stolen or destroyed. When
authorizing such issue of a new certificate or certificates, the Board of Directors (or any transfer agent of
the Corporation authorized to do so by a resolution of the Board of Directors) may, in its discretion and as
a condition precedent to the issuance thereof, require the owner of such lost, stolen, or destroyed
certificate or certificates, or his legal representative, to give the Corporation a bond in such sum as the
Board of Directors (or any transfer agent so authorized) shall direct to indemnify the respect to the
certificate alleged to have been lost, stolen, or destroyed or the issuance of such new certificates, and such
requirement may be general or confined to specific instances.

Section 5.5 Regulations.

The Board of Directors shall have power and authority to make all such rules and regulations as it
may deem expedient concerning the issue, transfer, registration, cancellation, and replacement of

certificates representing stock of the Corporation.



ARTICLE VI
MISCELLANEOGUS
Section 6.1 Corporate Seal.

The corporate seal shall have inscribed thercon the name of the Corporation, the year of its
organization, and the words “Corporate Seal” and “Delaware”.

Section 6.2 Fiscal Year.

The fiscal year of the Corporation shall begin on the [ ] day of [ ] in each year and terminate
onthe [ Jdayof[ 1inecach succeeding year.

Section 6.3 Notice and Waivers Thereof.

Whenever any notice whatever is required by law, the Certificate of Incorporation, or these By-
Laws to be given to any stockholder, director, or officer, such notice, except as otherwise provided by
law, may be given personally, or by mail, or, in the case of directors or officers, by telegram, cable, or
radiogram, addressed to such address as appears on the books of the Corporation. Any notice given by
telegram, cable, or radiogram shall be deemed to have been given when it shall have been delivered for
transmission and any notice given by mail shall be deemed to have been given when it shall have been
deposited in the United States mail with postage thereon prepaid.

Whenever any notice is required to be given by law, the Certificate of Incorporation, or these By-
Laws, a written waiver thereof, signed by the person entitled to such notice, whether before or after the
meeting or the time stated therein, shall be deemed equivalent in all respects to such notice to the full

extent permitted by law.

Section 6.4 Stock of Other Corporations or Other Interests.

Unless otherwise ordered by the Board of Directors, the President, the Secretary, and such
attorneys or agents of the Corporation as may be from time to time authorized by the Board of Directors
or the President, shall have full power and authority on behalf of this Corporation to attend and to act and
vole in person or by proxy at any meeting of the holders of securities of any corporation or other entity in
which this Corporation may own or hold shares or other securities, and at such meetings shall possess and
may exercise all the rights and powers incident to the ownership of such shares or other securities which
this Corporation, as the owner or holder thereof, might have possessed and exercised if present. The
President, the Secretary, or such attorneys or agents, may also execute and deliver on behalfl of this
Corporation powers of attorney, proxies, consents, waivers, and other instruments relating to the shares or
securities owned or held by this Corporation.

ARTICLE Vi{
AMENDMENTS

The holder of shares entitled at the time fo vote for the election of directors shall have power 1o
adopt, amend, or repeal the By-Laws of the Corporation by vote of not less than a majority of such shares,



and except as otherwise provided by law, the Board of Directors shall have power equal in all respects to
that of the stockholders to adopt, amend, or repeal the By-Laws by vote of not less than a majority of the
entire Board. However, any By-Law adopted by the Board may be amended or repealed by vote of the
holders of a majority of the shares entitled at the time o vote for the election of directors.
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Board of Reorganized Jennifer Convertibles, Inc.

Morris Zou Chairman, Director
Rami Abada Vice Chairman, Director
James Jiang Director

Yaoxiang Yue Director

Herbert Hester HI Director

The Board of Directors of the Reorganized Debtors will be comprised of the following
individuals. The Biographies for each of the proposed Directors of the Reorganized Directors is
set forth below.

Gebing (Morris) Zouw, Chairman

Mr. Gebing (Morris) Zou joined Haining Mengnu Group Co., Ltd. in May 2002 as Vice
Chairman of the Board of Directors, President & CEQ. Prior to joining Mengnu Group, Mr. Zou
had been working in the furniture industry since 1998. He was Vice President of operations of
Hongyang Group from March 2001 to April 2002, and Marketing Director of Kasen Group from
September 1998 to May 2000.

Rami Abada, Vice Chairman

Mr. Abada became the Debtors’ President and a member of the Board of Directors in December
1997, has been Chief Operating Officer since April 1994, and became Chief Financial Officer in
September 1999. Mr. Abada was Executive Vice President from April 1994 to December 1997.
Prior to joining the Debtors, Mr. Abada had been employed by a related company since 1982.

James Jiang, Director

James Jiang has been a partner at the law firm of King & Wood since 2001. Prior to joining
King & Wood, Mr. Jiang was a Director of 1st Asia Corp. from 2002 to 2006. Mr. Jiang has
been an attomey at law since 1993.

Yaoxiang Yue, Director

Mr. Yaoxiang Yue is Chairman of the Board of Directors of Haining Mengnu Group Co., Ltd.
Mr. Yue founded Haining Mengnu Leatherwear Factory in 1993. Mengnu expanded its business
scope from leather garments to tannery and upholstery in 2000. The company was renamed as
Haining Mengnu Group Co. Ltd. in July 2001.

1174308-1




Herbert Hester 111, Director

Herbert Hester 111 is presently President and founder of Marks & Cohen LLC. Mr. Hester has
been working in the fumiture industry since 1989. Wr Hester started his career as Sales Manager
for Deville Furniture (from 1989 to 1994). He later became Director of Sales for Vanguard
Furniture/Value Craft (1994 to 2000). He then went on to become Vice President of Sales for
the Stratford companies (2000 to 2010).

1174308-1
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DRAFT

LITIGATION TRUST AGREEMENT AND DECLARATION OF TRUST
This litigation trust agreement and declaration of trust (the “Agreement”), dated as of
January | 2011, is made by and among Jennifer Convertibles, Inc. and each of its direct and
indirect subsidiaries (collectively, “Debtors”™), Debtors and Debtors in possession, and KDW
Restructuring & Liquidation Services LLC (*“Trustee,” and together with the Debtors, “Parties”).
RECITALS
A On July 18, 2010, each of the Debtors filed a voluntary petition for relief under

chapter 11 of the Bankruptcy Code in the United States Bankruptcy Court for the Southern

District of New York (the “Bankruptey Court”).

B On July 23, 2010, the Office of the United States Trustee appointed (Pocket No.

77} the Official Committee of Unsecured Creditors of the Debtors (“Committee™).

C On December 22, 2010, the Debtors filed the Amended Joint Chapter 11 Plan of
Reorganization for Jennifer Convertibles, Inc. and Its Affiliated Debtors (“Plan™) (Docket No.

399).
D On January [25], 2011, the Bankruptey Court entered an order (“Confirmation

Order”) (Docket No. ) confirming the Plan, which became effective on

, 2011 (“Effective Date”) (Docket No. ),
E The Plan provides for the establishment of the Trust (*Trust”) effective on the
Effective Date of the Plan,

F The Confirmation Order provides for the appointment of the Trusiee as Litigation
Trustee of the Trust, and the Plan and this Agreement provide for the appointment as necessary

of any successor Litigation Trustee of the Trust.
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G The Trust is established for the benefit of the holder of the Megnu Unsecured

Claim and the holders of General Unsecured Claims (collectively, “Beneficiaries™).

H The Trust is established for the purpose of collecting, holding, administering,
distributing, and liquidating the Trust Assets (defined below) for the benefit of the Beneficiaries
in accordance with the terms and conditions of this Agreement and the Plan and with no
objective to continue or engage in the conduct of a trade or business, except to the extent

necessary to, and consistent with, the Plan and liquidating purpose of the Trust.

I Pursuant to the Plan, the Debtors, Trust, Trustee, and Beneficiaries are required to
treat, for all federal income tax purposes, the transfer of the Litigation Trust Fund to the Trust as
a transfer of the Litigation Trust Fund by the Debtors to the Beneficiaries in satisfaction of their
Alowed Claims, followed by a transfer of the Litigation Trust Fund by the Beneficiaries to the
Trust in exchange for the beneficial interest herein, and to treat the Beneficiaries as the grantors

and owners of the Trust for tederal income tax purposes.

J Pursuant to the Plan, the Trust is intended for federal income tax purposes (i) to
be treated as a grantor trust within the meaning of sections 671-677 of the Internal Revenue Code
of 1986, as amended (“IRC”), and also (ii) to qualify as a liquidating trust within the meaning of

Treasury Regulation section 301.7701-4(d).

K Inn accordance with the Plan, the Trust is further intended to be exempt from the
requirements of (i) pursuant to section 1145 of the Bankruptcy Code, the Securities Exchange
Act of 1933, as amended, and any applicable state and local laws requiring registration of
securities, and (i1} the Investrment Company Act of 1940, as amended, pursuant to sections 7(a)

and 7(b) of that Act and section 1145 of the Bankruptey Code.
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NOW, THEREFOR, in accordance with the Plan and the Confirmation Order, and in
consideration of the premises, and the mutual covenants and agreements of the Parties contained
in the Plan and herein, and other good and valuable consideration, the receipt and sufficiency of

which are hereby acknowledged and affirmed, the Parties agree and declare as follows:
DECLARATION OF TRUST
The Debtors and the Trustee enter into this Agreement to effectuate the Distribution of

the Litigation Trust Fund to the Beneficiaries pursuant to the Plan and the Confirmation Order;

Pursuant to sections 6.02, 6.04, 7.01, 9.01, 9,03, and 9.04 of the Plan, paragraphs
of the Confirmation Order, and section 2.3 of this Agreement, all right, title, and interest in,

under, and to the Litigation Trust Fund shall be absolutely and irrevocably assigned to the Trust

and to ifs successors in trust and its successors and assigns;
TO HAVE AND TO HOLD unto the Trustee and its successors in trust; and

IT IS HEREBY FURTHER COVENANTED AND DECLARED, that the Litigation
Trust Fund and all other property held from time to time by the Trust under this Agreement and
any proceeds thereof and earnings thereon (collectively, “Trust Assets™) are to be held by the
Trust and applied on behalf of the Trust by the Trustee on the terms and conditions set forth

herein, solely for the benefit of the Beneficiaries and for no other party.

ARTICLE I

RECITALS, PLAN DEFINITIONS, AND INTERPRETATION

1.1 Recitals. The Recitals are incorporated into and made terms of this Agreement.

1.2 Useof Plan Definitions. All terms which are used in this Agreement and not

defined herein shall have the same meaning set forth in the Plan.
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1.3 Interpretation; Headings, All references herein to specific provisions of the Plan

or Confirmation Order are without exclusion or limitation of other applicable provisions of the
Plan or Confirmation Order. Words denoting the singular number shall include the plural
number and vice versa, and words denoting one gender shall include the other gender. The
headings in this Agreement are for convenience of reference only and shall not limit or otherwise

affect the provisions of this Agreement.

[.4 Conflict Among Plan Documents. Sections 9.09 and 15.14 of the Plan govern any

conflict or inconsistency between or among the Plan, Confirmation Order, and this Agreement.
ARTICLE I

ESTABLISHMENT OF TRUST

2.1 Effectiveness of Agreement; Name of Trust. This Agreement shall become

effective on the Effective Date, The Trust shall be officially known as the “Jennifer Convertibles
Litigation Trust.”

2.2 Purpose of Trust. The Debtors and the Trustee, pursuant to the Plan and in

accordance with title 11 of the United States Code (the “Bankruptcy Code™), hereby create the

Trust for the primary purpose of collecting, holding, administering, distributing and liquidating
the Trust Assets for the benefit of the Beneficiaries in accordance with the terms and conditions
of this Agreement and the Plan, and with no objective to continue or engage in the conduct of a
trade or business, except to the extent reasonably necessary to, and consistent with, the

liguidating purpose of the Trust.
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2.3 Transfer of Trust Assets.

2.3.1 Conveyance of Litigation Trust Fund. The Debtors hereby grant, release,

assign, transfer, convey and deliver, on behalf of the Beneficiaries, the Trust Assets, including
the Litigation Trust Fund, to the Trust as of the Effective Date in trust for the benefit of the
Beneficiaries to be administered and applied as specified in this Agreement and the Plan. The
Debtors shall, from time to time, as and when reasonably requested by the Trustee, execute and
deliver or cause to be executed and delivered all such documents (in recordable form where
necessary or appropriate) and the Debtors shall take or cause to be taken such further action as
the Trustee may reasonably deem necessary or appropriate, to vest or perfect in the Trust or
confirm to the Trustee title to and possession of the Trust Assets. The Trustee shall have no duty
to arrange for any of the transfers contemplated under this Agreement or by the Plan or to ensure
their compliance with the terms of the Plan and the Confirmation Order, and shall be

conclusively entitled to rely on the legality and validity of such transfers.

2.3.2 Title to Trust Assets. Pursuant to the Plan, all of the Debtors' right, title

and interest in and to the Trust Assets, including all such assets held or controlled by third
parties, are automatically vested in the Trust on the Effective Date, free and clear of all liens,
claims, encumbrances and other interests, and such transfer is on behalf of the Beneficiaries to
establish the Trust. The Trust shall be authorized to obtain possession or control of, liquidate,
and collect all of the Trust Assets in the possession or control of third parties and pursuc all of
the Litigation Trust Causes of Action. On the Effective Date, the Trust shall stand in the shoes
of the Debtors for all purposes with respect to the Trust Assets and administration of the Mengnu
Unsecured Claim and General Unsecured Claims. To the extent any law or regulation prohibits

the transfer of ownership of any of the Trust Assets from the Debtors to the Trust and such law is
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not superseded by the Bankruptcy Code, the Trust’s interest shall be a lien upon and security
interest in such Trust Assets, in trust, nevertheless, for the sole use and purposes set forth in
section 2.2, and this Agreement shall be deemed a security agreement granting such interest
thereon without need to file financing statements or mortgages. By executing this Agreement, the
Trustee on behalf of the Trust hereby accepts all of such property as Trust Assets, to be held in

trust for the Beneficiaries, subject to the terms of this Agreement and the Plan.

2.4 Cooperation of Debtors. The Reorganized Debtors shall cooperate with the Trust

and Trustee as set forth in section 9.05(d) of the Plan, including undertaking such cooperation
with respect to all of the assets comprising the Litigation Trust Fund and to the Trust and
Trustee’s evaluation and pursuit of Objections to General Unsecured Claims. Such cooperation
shall include, but not be limited to providing the Trust with (i) reasonably prompt access to any
information the Trust reasonably requests in connection with its pursuit of Objections to General
Unsecured Claims or its prosecution of Litigation Trust Causes of Action; and (i1) reasonable
access to employees of the Reorganized Debtors with knowledge regarding the General
Unsecured Claims or Litigation Trast Causes of Action. On or prior to the Effective Date, the
Debtors shall provide the Trustee with an updated claim register and a reasonably detailed
written report of the status of any previously filed and still pending claim Objection and the

status of any reconciliations of claims.

2.5 No Retention of Excess Cash. Notwithstanding anything in this Agreement to the

contrary, under no circumstances shall the Trust or Trustee retain cash or cash equivalents in
excess of a reasonable amount to meet claims, expenses, and contingent liabilities or to maintain

the value of the Trust Assets during liquidation and shall distribute all amounts not required to be
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retained for such purposes to the Beneficiaries as promptly as reasonably practicable in

accordance with the Plan and this Agreement.

2.6 Acceptance by Trustee. The Trustee accepts its appointment as Litigation Trustee

of the Trust.
ARTICLE 111

ADMINISTRATION OF TRUST

3.1 Rights, Powers and Privileges of Trustee Generally. Except as otherwise

provided in this Agreement, the Plan, or the Confirmation Order, as of the date that the Trust
Assets are transferred to the Trust, the Trustee on behalf of the Trust may control and exercise
authority over the Trust Assets, over the acquisition, management and disposition thereof, and
over the management and conduct of the affairs of the Trust. In administering the Trust Assets,
the Trustee shall endeavor not to unduly prolong the Trust’s duration, with due regard that undue
haste in the administration of the Trust Assets may fail to maximize value for the benefit of the

Beneficiaries and otherwise be imprudent and not in the best interests of the Beneficiaries.

3.1.1 Power to Contract. In furtherance of the purpose of the Trust, and except

as otherwise specifically restricted in the Plan, Confirmation Order, or this Agreement, the
Trustee shall have the right and power on behalf of the Trust to enter into any covenants or
agreements binding the Trust, and to execute, acknowiedge and deliver any and all instruments
that are necessary or deemed by the Trustee to be consistent with and advisable in furthering the

purpose of the Trust.

3.1.2 Ultgmate Right to Act Based on Advice of Counsel or Other Professionals.

The Trustee shall consult with the Advisory Committee as required by Article VIII of this

Agreement (if applicable), provided however, that nothing in this Agreement shall be deemed to
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prevent the Trustee from taking or refraining to take any action on behalf of the Trust that, based
upon the advice of counsel or other professionals, the Trustee determines it is obligated to take or
to refrain from taking in the performance of any fiduciary or similar duty that the Trustee may

owe the Beneficiaries or any other Person.

3.2 Powers of Trustee. Without limiting the generality of the above section 3.1, in

addition to the powers granted in the Plan, the Trustee shall have the power to take the following
actions on behalf of the Trust and any powers reasonably incidental thereto that the Trustee, in
its reasonable discretion, deems necessary or appropriate to fulfill the purpose of the Trust,

unless otherwise specifically limited or restricted by the Plan or this Agreement:
3.2.1 hold legal title to the Trust Assets and to any and all rights of the Debtors
and the Beneficiaries in or arising from the Trust Assets;

3.2.2 receive, manage, invest, supervise, protect, and where appropriate, cause

the Trust to abandon the Trust Assets;
3.2.3  open and maintain bank accounts on behalf of or in the name of the Trust;

3.2.4 cause the Trust to enter infto any agreement or execute any document or
instrument required by or consistent with the Plan, the Confirmation Order or this Agreement,

and to perform all obligations thereunder,;

3.2.5 subject to Article VIIT of this Agreement (if applicable}, collect and

liquidate all Trust Assets, including sale of the Tranche A Note and Tranche C Note;
3.2.6  protect and enforce the rights to the Trust Assets (including any Litigation
Trust Causes of Action) vested in the Trust and Trustee by this Agreement by any method

deemed appropriate, including, without imitation, by judicial proceedings or otherwise;
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3.2.7 investigate any Trust Assets including potential Litigation Trust Causes of
Action and any Objections to General Unsecured Claims, and cause the Trust to seek the

examination of any Person pursuant to Federal Rule of Bankruptcy Procedure 2004;

3.2.8 cause the Trust to employ and pay professionals and other agents and third

parties pursuant to this Agreement;

3.2.9 cause the Trust to pay all of the Trust’s lawful expenses, debts, charges,

taxes and other liabilities, and make all other payments relating to the Trust Assets;

3.2.10 subject to Article VIII of this Agreement (if applicable), cause the Trust to
pursue, commence, prosecute, compromise, settle, dismiss, release, waive, withdraw, abandon,
or resolve all Litigation Trust Causes of Action;

3.2.11 subject to Article VIII of this Agreement (if applicable}, calculate and
make all Distributions on behalf of the Trust to the Beneficiaries provided for in, or

contemplated by, the Plan and this Agreement;

3.2.12 subject to Article VIII of this Agreement (if applicable), establish, adjust,

and maintain reserves for Disputed Claims required to be administered by the Trust;

3.2.13 cause the Trust to withhold from the amount distributable to any Person
the maximum amount needed to pay any tax or other charge that the Trustee has determined,
based upon the advice of its agents and/or professionals, may be required to be withheld from
such Distribution under the income tax or other laws of the United States or of any state or

political subdivision thereof;

9
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3.2.14 in reliance solely upon the Debtors' schedules and the official claims
register maintained in the chapter 11 Case, review, and where appropriate, cause the Trust fo
allow or object to Claims and, subject to Article VIII of this Agreement (if applicable), supervise
and administer the Trust’s commencement, prosecution, settlement, compromise, withdrawal, or

resolution of all Objections to the Disputed Claims required to be administered by the Trust;

3.2.15 inreliance initially solely upon the Debtors' schedules and the official
claims register maintained in the Chapter 11 Case, maintain on the Trust’s books and records a

register evidencing the beneficial interest herein held by each Beneficiary;

3.2.16 cause the Trust to make all tax withholdings, file tax information returns,
file and prosecute tax refund claims, make tax elections by and on behalf of the Trust, and file
tax returns for the Trust as a grantor trust under [RC section 671 and Treasury Income Tax
Regulation section 1.671-4 pursuant to and in accordance with the Plan and Article VH hereof,
and pay taxes, if any, payable for and on behalf of the Trust; provided, however, that
notwithstanding any other provision of this Agreement, the Trustee shall have no Personal
responsibility for the signing or accuracy of the Debtors” income tax returns that are due to be

filed after the Effective Date or for any tax liability related thereto,

3.2.17 cause the Trust to abandon or donate to a charitable organization any Trust
Assets that the Trustee determines, after consulting with the Advisory Committee (if applicable),
10 be too impractical to distribute to Beneficiaries or of inconsequential value to the Trust and

Beneficiaries;

10
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3.2.18 cause the Trust to send annually to Beneficiaries, in accordance with the
tax laws, a separate statement stating a Beneficiary’s interest in the Trust and its share of the
Trust's income, gain, loss, deduction or credit, and to instruct all such Beneficiaries to report

such items on their federal tax returns;

3.2.19 cause the Trust to seek a determination of tax lability or refund under

section 505 of the Bankruptcy Code;

3.2.20 cause the Trust to establish such reserves for taxes, assessments and other
expenses of administration of the Trust as may be necessary and appropriate for the proper
operation of matters incident to the Trust;

3.2.21 cause the Trust to purchase and carry all insurance policies that the
Trustee deems reasonably necessary or advisable and to pay all associated insurance premiums

and costs;

3.2.22 cause the Trust to invest any moneys held as Trust Assets in accordance

with the terms of section 3.5 hereof;

3.2.23 if any of the Trust Assets are situated in any state or other jurisdiction in
which the Trustee is not qualified to act as trustee, after consulting with the Advisory
Committee, nominate and appoint a Person duly qualified to act as trustee in such state or

jurisdiction in accordance with the terms of this Agreement;

3.2.24 undertake all administrative functions of the Trust, including winding

down and termination of the Trust;

11
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3.2.25 exercise, implement, enforce, and discharge all of the terms, conditions,
powers, duties, and other provisions of the Plan, the Confirmation Order, and this Agreement;
and

3.2.26 take all other actions consistent with the provistons of the Plan that the

Trustee deems reasonably necessary or desirable to administer the Trust.

3.3 Exclusive Authority to Pursue Litigation Trust Causes of Action. The Trust shall

have the exclusive right, power, and interest to pursue, settle, waive, release, abandon, or dismiss
the Litigation Trust Causes of Action. The Trust shall be the sole representative of the Estates
under section 1123(b)(3) of the Bankruptcy Code with respect to the Litigation Trust Causes of
Action, Money judgments or awards in any D&O Action shall be treated in accordance with
section 9.05(h) of the Plan. The Trust shall at all times comply with, and shall not take any

actions contrary to, sections 9.05(e)-(g) of the Plan.

34 Administration of Tranche A and C Notes. The Trust shail administer the

Tranche A Note and Tranche C Note for the sole benefit of Beneficiaries that are holders of
General Unsecured Claims. The Trust shall have the right to hold, collect, sell, and enforce the
Tranche A and Tranche C Notes and also perfect and enforce the liens securing the Notes. The
Trust shall also have the right to enforce any applicable subordination of the Tranche B and

Tranche D Notes to the Tranche A and Tranche C Notes,

3.5 Abandonment, If] in the Trustee’s reasonable judgment, but only after consulting
with the Advisory Committee (if applicable), any non-cash Trust Assets cannot be sold in a
commescially reasonable manner or the Trustee believes in good faith that such property has

inconsequential value to the Trust or its Beneficiaries, the Trustee shall have the right to cause

12
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the Trust to abandon or otherwise dispose of such property, including by donation of such

property to a charity.

3.6 Responsibility for Megnu Unsecured Claim and General Unsecured Claims:

Obijections to Disputed General Unsecured Claims. As of the Effective Date, the Trust shall

become responsible for administering and paying Distributions to the holders of the Megnu
Unsecured Claim and General Unsecured Claim as the Beneficiaries of the Trust. As more fully
set forth in section 8.01 of the Plan, the Trust shall have the exclusive right fo object to the
allowance of any General Unsecured Claim on any ground and shall be entitled to assert all
defenses of the Debtors and their Estates. The Trust shall also be entitled to assert all of the
Estates’ rights under section 558 of the Bankruptcy Code with respect to General Unsecured
Claims. As more fully set forth in section 8.04 of the Plan, the Trust may also seek estimation of
any General Unsecured Claim under and subject to section 502(c) of the Bankrupicy Code. The

Trust shall not be entitled to object to the Mengnu Unsecured Claim.

3.7  Agents and Professionals. The Trustee may, but shall not be required to, consult

with and retain attorneys, financial advisors, accountants, appraisers, and other professionals the
Trustee believes have gualifications necessary to assist in the administration of the Trust,
including professionals previously retained by the Debtors and the Creditors’ Committee. For
the avoidance of doubt, and without limitation of applicable law, nothing in this Agreement shall
limit the Trustee from engaging counsel or other professionals, including the Trustee itself or the
Trustee’s firm and their affiliates, to do work for the Trust. Subject to the requirements of
Article VIII of this Agreement (if applicable), the Trustee may pay the reasonable salaries, fees

and expenses of such Persons out of the Trust Assets in the ordinary course of business.

13
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3.8 Safekeeping and Investment of Trust Assets. All moneys and other assets

reccived by the Trustee shall, until distributed or paid over as provided herein and in the Plan, be
held in trust for the benefit of the Beneficiaries, but need not be segregated in separate accounts
from other Trust Assets, unless and to the extent required by law or the Plan. The Trustee shall
not be under any obligation to invest Trust Assets. Neither the Trust nor the Trustee shall have
any liability for interest or producing income on any moneys received by them and held for
Distribution or payment to the Beneficiaries, except as such interest shall actually be received by
the Trust or Trustee, which shall be distributed as provided in the Plan. Except as otherwise
provided by the Plan, the powers of the Trustee to invest any moneys held by the Trust, other
than those powers reasonably necessary to maintain the value of the assets and to further the
Trust’s liquidating purpose, shall be limited to powers to invest in demand and time deposits,
such as short-term certificates of deposit, in banks or other savings institutions, or other
temporary liquid investments, such as treasury bills; provided, however, that the scope of
permissible investments shall be limited to include only those investments that a liquidating trust,
within the meaning of Treas. Reg. § 3.01.7701-4(d), may be permitted to hold pursuant to the
Treasury Regulations, or any modification of the IRS guidelines, whether set forth in IRS
rulings, IRS pronouncements, or otherwise. For the avoidance of doubt, the provisions of section
11-2.3 of the Estates, Power, and Trusts Law of New York shall not apply to this Agreement.
Notwithstanding the foregoing, the Trustee shall not be prohibited from engaging in any trade or
business on its own account, provided that such activity does not interfere or conflict with the

Trustee’s administration of the Trust,

3.9 Maintenance and Disposition of Trust Records. The Trustee shall mamtain

accurate records of the administration of Trust Asscts, including receipts and disbursements and

14



DRAFT

other activity of the Trust. The books and records maintained by the Trustee may be disposed of
by the Trustee at the later of (i) such time as the Trustee determines that the continued possession
or maintenance of such books and records is no longer necessary for the benefit of the Trust or

its Beneficiaries or (ii) upon the termination of the Trust.

3.10 Reporting Reguirements. Within seventy-five (75) days after the end of each

calendar vear, the Trustee shall prepare and distribute to any Advisory Committee member and
to any Beneficiary who, in writing, requests a copy, an unaudited written annual report showing,
without limitation, (i) the estimated assets and liabilities of the Trust at the beginning and end of
the year, (ii) the cash position of the Trust at the beginning and end of the year, (i1i) the reserves
held by the Trust at the beginning and end of the year, (iv) the recoveries of the Trust for that
year and cumulatively, (v) the operating and professional expenses of the Trust for that year and
cumulatively, (vi) the Distributions made by the Trust that year and cumulatively, (vii) the
number of Disputed Claims still outstanding and their total asserted face amount, and (viii) the
number of still pending Litigation Trust Causes of Action and the total amount of their demands.
The Trustee shall also prepare, file with the Bankruptcy Court and serve upon the Office of the
United States Trustee a quarterly update every January 15%, April 15%, July 15" and October 15"
until the Trust is terminated, showing the Distributions made by the Trust for that quarter. In
addition, the Trustee shall provide any Advisory Committee member the information and reports

they may reasonably request concerning Trust administration.

3.11  Conflicts of Interest. Contflicts of interest of the Trustee will be addressed by the

Advisory Committee as set forth below 1 Article VIII (if applicable). If no Advisory Committee
is established or serving, the Trustee will appoint a disinterested Person to handle any matter

where the Trustee has identified a conflict of interest or the Bankruptcy Court, on motion of a
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party in interest, determines one exists. In the event the Trustee is unwilling or unable to appoint
a disinterested Person to handle any such matter, the Bankruptcy Court, on notice and hearing,

may do so.

3.12  No Bond Required; Procurement of Insurance. Notwithstanding any state law to

the contrary, the Trustee (including any successor Trustee) shall be exempt from giving any bond
or other security in any jurisdiction. The Trustee is hereby authorized to obtain all reasonable
insurance coverage for itself, its agents, representatives, employees or independent contractors,
including, without limitation, coverage with respect to the liabilities, duties and obligations of the
Trustee and ifs agents, representatives, employees or independent contractors under this
Agreement.
ARTICLE IV
DISTRIBUTIONS

4.1 Distribution and Reserve of Trust Assets. Following the transfer of Trust Assets

to the Trust, the Trustec shall make continuing efforts on behalf of the Trust to collect, liquidate,

and distribute all Trust Assets, subject to the reserves required under the Plan.

4.1.1 Semi-Annual Distributions. The Trustee shall cause the Trust to distribute

the Trust’s net Cash income and net Cash proceeds from the liquidation of the Trust Fund at least
semi-annuatly to the Beneficiaries, except the Trust may retain an amount of net income and
other Trust Assets reasonably necessary to maintain the value of the Trust Assets or to meet
expenses, claims and contingent liabilities of the Trust and Trustee, and retention of such amount

may preclude Distributions to Beneficiaries.

4.1.2 Reserves; Pooling of Reserved Funds. Before any Distribution can be

made, the Trustee shall, in its reasonable discretion, establish, supplement, and maintain reserves
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in an amount sufficient to meet any and all expenses and liabilities of the Trust, including
attorneys’ fees and expenses and the fees and expenses of other professionals. In accordance
with section 8.05 of the Plan, the Trust shall also maintain as necessary a reserve for Disputed
Claims required to be administered by the Trust. The Trustee need not maintain the Trust’s
reserves in segregated bank accounts and may pool funds in the reserves with each other and
other funds of the Trust; provided, however, that the Trust shall treat all such reserved funds as

being held in segregated accounts in its books and records.

4.1.3 Distributions Net of Reserves and Costs. Distributions shall be made net

of reserves in accordance with the Plan and also net of the actual and reasonable costs of making
the Distributions.

4.1.4 Right to Rely on Professionals. Without limitation of the generality of

section 6.6 of this Agreement, in determining the amount of any Distribution or reserves, the
Trustee may rely and shall be fully protected in relying on the advice and opinion of the Trust’s

financial advisors, accountants, or other professionals.

4.2 Method and Timing of Distributions. Distributions to Beneficiaries will be made

from the Trust in accordance with the terms of the Plan and this Agreement. The Trust may

engage disbursing agents and other Persons to help make Distributions.

4.3 Withholding from Distributions. The Trustee, in its discretion, may cause the

Trust to withhold from amounts distributable from the Trust to any Beneficiary any and all
amounts as may be sufficient to pay the maximum amount of any tax or other charge that has
been or might be assessed or imposed by any law, regulation, rule, ruling, directive, or other
governmental requirement on such Beneficiary or the Trust with respect to the amount to be

distributed to such Beneficiary. The Trustee shall determine such maximum amount to be
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withheld by the Trust in its sole, reasonable discretion and shall cause the Trust to distribute to

the Beneficiary any excess amount withheld.

4.4  Tax Identification Numbers. The Trustee may require any Beneficiary to furnish

its taxpayer identification number as assigned by the Internal Revenue Service and may
condition any Distribution to any Beneficiary upon receipt of such identification number. Ha
Beneficiary does not timely provide the Trustee with its taxpayer identification number in the
manner and by the deadline established by the Trustee, then the Distribution to such Beneficiary
shall become an unclaimed Distribution and shall be administered as such under sections 4.5 and

4.6 of this Agreement and section 10.07 of the Plan.

4.5 Unclaimed and Undeliverable Distributions. If any Distribution to a Beneficiary

is returned to the Trustee as undeliverable or is otherwise unclaimed, no further Distributions to
such Beneficiary shall be made unless and until the Beneficiary claims the Distributions by
timely notifying the Trustee in writing of any information necessary to make the Distribution to
the Beneficiary in accordance with this Agreement, the Plan, and applicable law, including such
Beneficiary’s then-current address or taxpayer identification number. If the Beneficiary timely
provides the Trustee such missing information, all missed Distributions shall be made to the
Beneficiary as soon as is practicable, without interest. Undeliverable or unclaimed Distributions
shall become Unclaimed Property as of the date that the Distributions would have been made to

the Beneficiaries entitied to the Distribution.

4.5.1 No Responsibility to Attempt to Locate Beneficiaries. The Trustee may,

in 1ts sole discretion, attempt to determine a Beneficiary’s current address or otherwise locate a

Beneficiary, but nothing in this Agreement or the Plan shall require the Trustee to do so.
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4.6 Unclaimed Property. The Trustee shall maintain all Unclaimed Property in a

reserve on its books for Unclaimed Property. A Beneficiary may claim Unclaimed Property by
timely and properly providing, as may be required, its then-current address, requesting
reissuance of a check and timely cashing it, supplying its taxpayer identification number, or other
means acceptable to the Trustee, in its sole discretion. If one hundred and fifty (150) days passes
from the date a Distribution becomes Unclaimed Property without the Beneficiary entitled to the
Property claiming the Unclaimed Property in accordance with this Agreement, the Unclaimed
Property shall be deemed released from the reserve for Unclaimed Property and thereby
automatically become unrestricted Property of the Trust. Such unrestricted Property shall be part

of the Trust Assets to be administered in accordance with this Agreement and the Plan.

4.6.1 Disallowance of Claims; Cancellation of Corresponding Beneficial

Interests. All Claims in respect of undeliverable or unclaimed Distributions that have become
unrestricted Property of the Trust, shall be deemed Disallowed and expunged, and the
corresponding beneficial interests in the Trust of the Beneficiary holding such Disallowed
Claims shall be deemed canceled. The Holder of any such Disallowed Claim shall no fonger
have any right, claim, or interest in or to any Distributions in respect of such Disallowed Claims.
The Holder of any such Disallowed Claim is forever barred, estopped, and enjoined from
receiving any Distributions under the Trust Agreement and {rom asserting such Disallowed

Claim against the Trust or Trustee,

4.6.2 Inhapplicability of Unclaimed Property or Escheat Laws. Unclaimed

Property that becomes unrestricted Property of the Trust shall not be subject fo the unclaimed

property or escheat laws of the United States, any state, or any local governmental unit.
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4.7 Voided Checks: Request for Reissuance. Distribution checks issued to

Beneficiaries shall be null and void if not negotiated within ninety (90) days after the date of
issuance thereof. Reguests for reissuance of any check shall be made in writing directly to the
Trustee by the Beneficiary that was originally issued such check. All such requests shall be
made promptly and in time for the check to be reissued and cashed within one hundred and fifty
(150) days after the date of issuance of the original check. The Beneficiary shall bear all the risk
that, and shall indemnify and hold the Trust and Trustee harmless against any loss that may arise
if, the Trustee does not reissue a check promptly after receiving a request for its reissuance and
the above deadline for cashing a reissued check passes without the check being reissued or
cashed. Distributions in respect of voided checks shall become unclaimed Distributions as of the
date of issuance of the checks and shall be administered in accordance with sections 4.5 and 4.6

of this Agreement and section 10.07 of the Plan.

4.8 Conflicting Claims. If any conflicting claims or demands are made or asserted

with respect to the beneficial interest of a Beneficiary under this Agreement, or if there is any

disagreement between the assignees, transferees, heirs, representatives or legatees succeeding to
all or a part of such an interest resulting in adverse claims or demands being made in connection
with such interest, then, in any of such events, the Trustee shall be entitled, in its sole discretion,

to refuse to comply with any such conflicting claims or demands.

4.8.1 In so refusing, the Trustee may clect to cause the Trust to make no
payment or Distribution with respect to the beneficial interest subject to the conflicting claims or
demand, or any part thereof, and to refer such conflicting claims or demands to the Bankruptcy
Court, which shall have exclusive jurisdiction over resolution of such conflicting claims or

demands. In so doing, neither the Trust nor the Trustee shall be or become liable to any of such
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parties for their refusal to comply with any such conflicting claims or demands, nor shall the

Trust or Trustee be liable for interest on any funds which may be so withheld.

4.8.2 The Trustee shall be entitled to refuse to act until either (i) the rights of the
adverse claimants have been adjudicated by a final order of the Bankruptey Court or (ii) all
differences have been resolved by a valid written agreement among all such parties to the
satisfaction of the Trustee, which agreement shall include a complete release of the Trust and
Trustee. Until the Trustee receives written notice that one of the conditions of the preceding
sentence is met, the Trustee may deem and treat as the absolute owner under this Agreement of
the beneficial interest in the Trust the Beneficiary identified as the owner of that interest in the
books and records maintained by the Trustee. The Trustee may deem and treat such Beneficiary
as the absolute owner for purposes of receiving Distributions and any payments on account

thereof for federal and state income tax purposes, and for all other purposes whatsoever.

4.8.3 Inacting or refraining from acting under and in accordance with this
section 4.8 of the Agreement, the Trustee shall be fully protected and incur no liability to any

purported claimant or any other Person pursuant to Article VI of this Agreement.

4.9  Priority of Expenses of Trust. The Trust must pay all of its expenses betore

making Distributions. The priority of expenses of the Trust and any expenses of the Reorganized
Debtors under sections 9.05 and 9.06 of the Plan shall be governed by those sections of the Plan.

ARTICLE V

BENEFICIARIES

5.1 Interest Beneficial Only. The ownership of a beneficial interest in the Trust shall

not entitle any Beneficiary or the Debtors to any title in or to the Trust Assets or {o any right fo

call for a partition or division of such agsets or to require an accounting.
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5.2 Ownership of Beneficial Interests Hereunder. Each Beneficiary shall own a

beneficial interest herein which shall, subject to Section 4.1 herein and the Plan, be entitled to a

Distribution in the amounts, and at the times, set forth in the Plan.

5.3 Evidence of Beneficial Interest. Ownership of a beneficial interest in the Trust

Assets shall not be evidenced by any certificate, security, or receipt or in any other form or

manner whatsoever, except as maintained on the books and records of the Trust by the Trustee.

54  No Right to Accounting. Without limitation of the reporting requirements under

Section 3.10 of this Agreement, neither the Beneficiaries nor their successors, assigns, creditors,
or any other Person shall have any right to an accounting by the Trustee, and the Trustee shall
not be obligated to provide any accounting to any Person. Nothing in this Agreement is intended
{o require the Trustee at any time or for any purpose to file any accounting or seek approval of
any court with respect to the administration of the Trust or as a condition for making any

advance, payment, or Distribution out of proceeds of Trust Assets.

5.5 No Standing. Except as expressiy provided in this Agreement, a Beneficiary shall
not have standing to direct or to seek to direct the Trust or Trustee to do or not to do any act or to
institute any action or proceeding at law or in equity against any Person upon or with respect to

the Trust Assets,

5.6 Requirement of Undertaking. The Trustee may request the Bankruptcy Court to
require, in any suit for the enforcement of any right or remedy under this Agreement, or in any
suit against the Trustee for any action taken or omitted by it as Trustee, the filing by any party
litigant in such suit of an undertaking to pay the costs of such suit, including reasonable
attorneys’ fees, against any party litigant in such suit; provided, however, that the provisions of

this Section 5.6 shall not apply to any suit by the Trustee.
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5.7  Limitation on Transferability. It is understood and agreed that the beneficial

interests herein shall be non-transferable and non-assignable during the term of this Agreement
except by operation of law, An assignment by operation of law shall not be effective until
appropriate notification and proof thereof is submitted to the Trustee, and the Trusteec may
continue to cause the Trust to pay all amounts to or for the benefit of the assigning Beneficiaries
until receipt of proper notification and proof of assignment by operation of law. The Trustee

may rely upon such proof without the requirement of any further investigation.

5.8  Exemption from Registration. The rights of the Beneficiaries arising under this

Trust Agreement may be deemed “securities” under applicable law. However, such rights have
not been defined as “securities” under the Plan because (i) the parties hereto intend that such
rights shall not be securities and (ii) if the rights arising under the Trust Agreement in favor of
the Beneficiaries are deemed to be “securities,” the exemption from registration under Section
1145 of the Bankruptey Code is intended to be applicable to such securities. No party to this

Trust Agreement shall make a contrary or different contention.

5.9  Delivery of Distributions. Subject to the terms of this Agreement, the Trustee

shall cause the Trust to make Distributions to Beneficiaries in the manner provided in the Plan.

ARTICLE VI

THIRD PARTY RIGHTS AND LIMITATION OF LIABILITY

6.1 Parties Dealing With the Trustee. In the absence of actual knowledge to the

contrary, any Person dealing with the Trust or the Trustee shall be entitled to rely on the
authority of the Trustee or any of the Trustee’s agents to act in connection with the Trust Assets.
There is no obligation on any Person dealing with the Trustee to inquire into the validity or

expediency or propriety of any transaction by the Trustee or any agent of the Trustee.
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6.2 Limitation of Trustee’s Liability.

6.2.1 In exercising the rights pranted herein, the Trustee shall exercise the
Trustee’s best judgment, to the end that the affairs of the Trust shall be properly managed and the
interests of all of the Beneficiaries safeguarded. But, notwithstanding anything herein to the
contrary, neither the Trustee, any member of the Advisory Committee (if applicable), nor their
respective firms, companies, affiliates, partners, officers, directors, members, employees,
professionals, advisors, attorneys, financial advisors, investment bankers, disbursing agents, or
agents, and any of such Person’s successors and assigns shall incur any responsibility or liability
by reason of any error of law or fact or of any matter or thing done or suffered or omitted to be
done under or in connection with this Agreement, whether sounding in tort, contract, or
otherwise, except for fraud, gross negligence, willful misconduct or criminal conduct of the
Person asserting this provision that is found by a final judgment (not subject to further appeal or
review) of a court of competent jurisdiction to be the direct and primary cause of loss, liability,
damage, or expense suffered by the Trust. In no event shall the Trustee be liable for indirect,
punitive, special, incidental or consequential damage or loss (including but not limited to lost
profits) whatsoever, even if the Trustee has been informed of the likelihood of such Joss or
damages and regardless of the form of action. Any lability of the Trustee under this Agreement
shall be limited to the amount of compensation received by the Trustee hereunder. Without
limiting the foregoing, the Trustee shall be entitled to the benetits of the exculpation and
limitation of Hability provisions set forth in the Plan and Confirmation Order, including, but not
limited to section 9.05 and Article XII of the Plan. With respect to any attorneys retained by the
Trust, nothing in the Agreement is intended to controvert, and this Agreement shall not be

construed to be inconsistent with, Rule 1.8(h) of the New York Rules of Professional Conduct.
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6.2.2 This Agreement expressly incorporates the last paragraph of Section 12.08
of the Plan as is not intended to limit any claims or actions that the United States Government or
any of its agencies or any State or local authority may have or assert, in their capacity as
regulators, and not Beneficiaries of the Trust, against the Trust, the Trustee, any member of the
Advisory Committee (if applicable), and their respective firms, companies, affiliates, partners,
officers, directors, members, employees, professionals, advisors, attorneys, financial advisors,
investment bankers, disbursing agents, or agents, and any of such Person’s successors and
assigns.

6.3 No Liability for Acts of Predecessors. No successor Trustee shall be in any way

responsible for the acts or omissions of any Trustee in office prior to the date on which such

successor becomes the Trustee, unless a successor Trustee expressly assumes such responsibility.

6.4  No Implied Obligations. The Trustee shall not be liable except for the

performance of such duties and obligations as are specifically set forth herein, and no implied

covenants or obligations shall be read into this Agreement against the Trustee.

6.5 No Liability for Good Faith Frror of Judgment. The Trustee shall not be liable for

any error of judgment made in good faith, uniess it shall be finally determined by a final
judgment of a court of competent jurisdiction (not subject to further appeal or review) that the

Trustee was grossly negligent in ascertaining the pertinent facts.

6.6 Reliance by Trustee on Documents or Advice of Counsel or Other Persons.

Except as otherwise provided herein, the Trustee may rely and shall be protected in acting upon
any resolution, certificate, statement, instrument, opinion, report, notice, request, consent, order
or other paper or document believed by the Trustee to be genuine and to have been signed or

presented by the proper party or parties. The Trustee also may engage and consult with legal

25



DBRAFT

counsel for the Trust and other agents and advisors and shall not be liable for any action taken,
omitted, or suffered by the Trust or Trustee in reliance upon the advice of such counsel, agents,
or advisors. The Trustee shall have the right at any time to seck instructions from the

Bankruptcy Court concerning the administration or disposition of the Trust Assets.

6.7  No Personal Obligation for Trust Liabilities. Persons dealing with the Trustec

shall have recourse only to the Trust Assets to satisfy any liability incurred by the Trustee to any
such Person in carrying out the terms of this Agreement, and the Trustee shall have no Personal,

individual obligation to satisfy any such liability.

6.8 Indemnification. The Trustee and the members of the Advisory Committee (if

applicable), and their respective firms, companies, affiliates. partners, officers, directors,
members, employees, professionals, advisors, attorneys, financial advisors, investment bankers,
disbursing agents, or agents and any of such parties’ successors and assigns (collectively, the

“Indemnified Parties” and each, an “Indemnified Party”) shall be defended, held harmless, and

indemnified by the Trust and receive reimbursement from and against any and all loss, liability,
expense (including counsel fees), or damage of any kind, type or nature, whether sounding in
tort, contract, or otherwise, that the Indemnified Parties may incur or sustain in the exercise or
performance of any of the Trustee’s or Advisory Committee’s powers and duties under this
Agreement, or in the rendering of services by the Indemnified Party to the Trust, Trustee, or
Advisory Committee to the fullest extent permitted by applicable law (the “Indemnified
Conduct™), except if such loss, liability, expense or damage is finally determined by a final
judgment (not subject to further appeal or review) of a court of competent jurisdiction to result
directly and primarily from the fraud, gross negligence, or willful misconduct of the Indemnified

Party asserting this proviston. The amounts necessary for such indemnification and
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reimbursement shall be paid by the Trust out of the Trust Assets. The Trustee shall not be
Personally liable for the payment of any Trust expense or claim or other liability of the Trust,
and no Person shall look to the Trustee or other Indemnified Parties Personally for the payment

of any such expense or liability.

6.9 Confirmation of Survival of Provisions. Without limitation in any way of any

provision of this Agreement, the provisions of this Article VI shall survive the death, dissolution,
liquidation, resignation, replacement, or removal, as may be applicable, of the Trustee, or the
termination of the Trust or this Agreement, and shall inure to the benefit of the Trustee’s and the

Indemnified Parties’ heirs and assigns.

ARTICLE VII

TAX MATTERS

7.1 Tax Treatment of Trust. Pursuant to and in accordance with the Plan, for all

federal income tax purposes, the Debtors, the Beneficiaries, the Trustee and the Trust shall treat
the Trust as a liquidating trust within the meaning of Treasury Income Tax Regulation Section
301.7701-4(d) and IRS Revenue Procedure 94-45, 1994-2 C.B. 124 and transfer of the Trust
Assets to the Trust shall be treated as a transfer of the Trust Assets by the Debtors to the
Beneficiaries in satisfaction of their Allowed Claims, followed by a transfer of the Trust Assets
by the Beneficiaries to the Trust in exchange for their pro rata beneficial interests in the Trust.
The Beneficiaries shall be treated as the grantors and owners of the Trust for federal income tax

purposcs.

7.2 Annual Reporting and Filing Requirements. Pursuant to and in accordance with

the terms of the Plan and this Agreement, the Trustee shall file tax returns for the Trust as a

grantor trust pursuant to Treasury Income Tax Regulation Section 1.671-4(a).
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73 Treatment of Reserves for Disputed Claims as Disputed Ownership Fund. The

Trustee may, at the Trust’s sole discretion, file a tax election to treat any and all reserves for
disputed claims as a Disputed Ownership Fund (“DOFE”) within the meaning of Treasury Income
Tax Regulation Section 1.468B-9 for federal income tax purposes rather than to tax such reserve
as a part of the Trust. If such an election were made, the Trust would comply with all federal
and state tax reporting and tax compliance requirements of the DOF, including but not limited to
the filing of a separate federal tax retum for the DOF and the payment of federal and/or state

income tax due.

7.4 Valuation of Trust Assets. After the Effective Date, but in no event later than the

due date for timely filing of the Trust's first federal income tax return (taking into account
applicable tax filing extensions), the Trustee shall (a) determine the fair market value of the Trust
Assets as of the Effective Date, based on the Trustee’s good faith determination, (b) advise the
Advisory Committee (if applicable) of such valuation, and (c) establish appropriate means to
apprise the Beneficiaries of such valuation. The valuation shall be used consistently by all
parties (including, without limitation, the Debtors, the Trust, the Trustee, and the Beneficiaries)

for all federal income tax purposes.

ARTICLE VIH

ADVISORY COMMITTEE (IF APPOINTED)

8.1 Option to Appoint Advisory Committee. The members of the Committee may

appoint an advisory committee (“Advisory Committee’) to consult with the Trustee and oversee

the administration of the Trust. Except as the Trustee may otherwise agree, such appointment

must be made within thirty days after the Effective Date.
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8.2 Composition of Advisory Committee. The Advisory Committee must, at all

times, have an odd number of members and no fewer than three (3) members, and its affairs shall

be governed by majority vote.

8.3 Reimbursement of Advisory Committee Expenses. The Trustee shall pay from

the Trust Assets all reasonable costs and expenses, including attorneys’ fees, of members of the
Advisory Committee. The Bankruptey Court shall hear and finally deterimine any dispute arising

out of this section.

8.4  Limitations on Trustee’s Actions; Mode of Consulting. Notwithstanding anything

to the contrary contained in this Agreement or the Plan, the Trustee’s discretion to cause the
Trust to settle Claims and Litigation Trust Causes of Action, dispose of Trust Assets, and retain
and compensate professionals shall be subject to the limitations contained in this Article VIIL
The Trustee may, but need not consult with the Advisory Committee when such limitations do
not apply or the matters are unrelated to those limitations. The Trustee may satisfy its obligation
to consult with members of the Advisory Committec by providing them one week’s written
notice of proposed actions by e-mail or other means and, if necessary, discussing any concerns of
an Advisory Committee member with the member. If a majority of the Advisory Committec
disagrees with the Trustee’s proposed action, the Trustee may, but is not required to, seek

direction, on notice and hearing, from the Bankruptcy Court on how to proceed.

8.5 Distributions. Before causing the Trust to make a Distribution, the Trustee shall

consult with the Advisory Committee about the amount of the Distribution and the reserves.

8.6 Sale, Abandonment. or Other Digposition of Notes. The Trustee shall consult

with the Advisory Committee about any marketing, sale, abandonment, or other disposition of

the Notes or other Trust Assets.
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8.7  Resolution of Disputed Claims. The Trustees shall consult with the Advisory

Committee about the settlement of a Disputed Claim when the disputed amount of the Claim is

more than $300,000.

8.8 Settlement of Litigation Trust Causes of Action. The Trustee shall consult with

the Advisory Committee about the settlement of a Litigation Trust Cause of Action when the
disputed amount of any such Litigation Trust Cause of Action is more than $300,000. For
purposes of determining the disputed amount of preference Avoidance Actions under section 547
of the Bankruptcy Code, the disputed amount shall consist of the total preferential transfers to the
defendant minus the Trustee’s good faith estimate of the transfers protected by the
contemporaneous exchange, subsequent new value, and ordinary course of business defenses of

section 547.

8.9 Compensation of Professionals. The Trustee shall consult with the Advisory

Committee when a professional’s monthly bill s more than $50,600.

8.10  Trustee’s Conflict of Interest. The Trustee shall disclose to the Advisory

Committee any conflicts of interest that the Trustee has with respect to any matter arising during
administration of the Trust. In the event that the Trustee cannot take any action, including
without limitation the prosecution of any Litigation Trust Causes of Action or the Objection to
any Claim, by reason of an actual or potential conflict of interest, the Advisory Committee acting
by majority shall be authorized to take any such action(s) in the Trustee’s place and stead,
including without limitation the retention of professionals (which may include professionals

retained by the Trustee) for the purpose of taking such actions.

8.11  Appointment of Supplemental Trustee. The Trustee shall consult with the

Advisory Committee before appointing any Supplemental Trustee (defined below) under section
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9.9 of this Agreement and removing and replacing any Supplemental Trustee under that

provision.

8.12  Resignation of Advisory Committee Member. A member of the Advisory

Committee may resign at any time on notice (including e-mailed notice) to the other Advisory
Committee members and the Trustee. The resignation shall be effective on the later of (i) the
date specified in the notice delivered to the other Advisory Committee members and the Trustee

or (il) the date that is thirty days (30) after the date such notice is delivered.

8.13  Appointment of Replacement Advisory Committee Members. In the event that

the resignation, death, incapacity, or removal of a member of the Advisory Committee causes the
Advisory Committee to fail to satisfy the requirements of section 8.2 of this Agreement, the
Trustee shall nominate and the remaining members of Advisory Committee shall approve, by a

majority vote, an additional member of the Advisory Committee.

8.14  Absence of Advisory Committee. In the event that the members of the

Committee do not appoint an Advisory Committee, an Advisory Committee is not yet formed, no
one is willing to serve on the Advisory Comunittee, or there shall have been less than three
Advisory Committee members for a period of thirty (30) consecutive days, then the Trustee may,
during such vacancy and thereafter, ignore any reference in this Agreement, the Plan, or the
Confirmation Order to an Advisory Committee, and all references to the Advisory Committee’s
rights and responsibilities in the Plan, this Agreement and the Confirmation Order will be null

and void.
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ARTICLE IX

SELECTION, REMOVAL, REPLACEMENT, AND COMPENSATION OF TRUSTEE
9.1 Initial Trustee. The Trustee has been selected by the Committee and is appointed

effective as of the Effective Date. The initial trustee shall be the Trustee.

9.2  Term of Service. The Trustee shall serve until (a} the completion of the

administration of the Trust Assets and the Trust, mecluding the winding up of the Trust, in
accordance with this Agreement and the Plan; (b) termination of the Trust in accordance with the
terms of this Agreement and the Plan; or (¢} the Trustee’s resignation, death, incapacity or
removal, In the event the Trustee’s appointment terminates by reason of death, dissolution,
liquidation, resignation or removal, the Trustee shall be immediately compensated for all
reasonable fees and expenses accrued through the effective date of termination, whether or not
previously invoiced. The provisions of Article VI of this Agreement shall survive the

resignation or removal of any Trustee.

9.3 Removal of Trustee. Any Person serving as Trustee may be removed at any time

for cause. Any party in interest, upon motion and proper notice to the Trustee, may request a

hearing before the Bankruptcy Court for entry of an order removing the Trustee for cause.

9.4  Resignation of Trustee. The Trustee may resign at any time. In the event of a

resignation, the resigning Trustee shall render to the Advisory Committee (if applicable) and the
U.S. Trustee a full and complete accounting of monies and assets received, disbursed, and held
during the term of office of that Trustee. The resignation shall be effective on the latest of (i) the
date specified in the notice delivered to the Advisory Committee (if applicable) and the U.S.
Trustee; (i1) the date that is thirty days (30) after the date such notice is delivered; or (iii) the date

the accounting described in the preceding sentence is transmitted to the Advisory Commuittee (1f
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applicable) and U.S. Trustee by first class mail, postage pre-paid, hand delivery, or overnight

delivery.

9.5 Appointment of Successor Trustee. Upon the resignation, death, incapacity, or

removal of a Trustee, the Advisory Committee (if applicable) shall appoint a successor Trustee,
whose appointment shall be subject to approval by the Bankruptcy Court. If no Advisory
Committee is formed or serving, the Trustec shall appoint its successor, whose appointment shall
be subject to approval by the Bankruptcy Court. If the Advisory Committee (if applicable) or
Trustee is unable or unwilling to appoint a successor Trustee, the Bankruptcy Court shall do so.
Any successor Trustee so appointed shall consent to and accept its appointment as successor
Trustee, which may be done by e-mail or through acquiescence in not objecting to a motion for
approval of its appointment as successor Trustee. Any successor Trustee may be appointed to

serve only on an interim basis.

9.6 Powers and Duties of Successor Trustee. A successor Trustee shall have all the

rights, privileges, powers, and duties of its predecessor under this Agreement, the Plan, and

Confirmation Order.

9.7 Trust Continuance. The resignation, death, incapacitation, dissolution,

liquidation, or removal of the Trustee shall not terminate the Trust or revoke any existing agency

created pursuant to this Agreement or invalidate any action theretofore taken by the Trustee.

0.8 Compensation of Trustee and Costs of Administration. The Trustee shall receive

fair and reasonable compensation for its services in accordance with the terms and conditions of
the Plan, which shall be a charge against and paid out of the Trust Assets. All costs, expenses,
and obligations incurred by the Trustee (or professionals who may be employed by the Trustee in

administering the Trust, in carrving out their other responsibilities under this Agreement, or in
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any manner connected, incidental, or related thereto) shall be paid by the Trust from the Trust
Assets prior to any Distribution to the Beneficiaries. The terms of the compensation of the

Trustee are set forth on Exhibit A hereto.

9.9  Appointment of Supplemental Trustee. If any of the Trust Assets are situated in

any state or other jurisdiction in which the Trustee is not qualified to act as trustee, subject to
consulting with the Advisory Committee (if applicable), the Trustee shall nominate and appoint a

Person duly qualified to act as trustee (the “Supplemental Trustee™) in such state or jurisdiction

and require from each such Supplemental Trustee such security as may be designated by the
Trustee in its discretion. The Trustee may confer upon such Supplemental Trustee all of the
rights, powers, privileges and duties of the Trustee hereunder, subject to the conditions and
limitations of this Agreement, except as modified or limited by the laws of the applicable state or
other jurisdiction (in which case, the laws of the state or other jurisdiction in which such
Supplemental Trustee is acting shall prevail to the extent necessary. The Trustee shall require
such Supplemental Trustee to be answerable to the Trustee for all monies, assets and other
property that may be received in connection with the administration of all property. Subject to
consulting with the Advisory Committee (if applicable), the Trustee may remove such
Supplemental Trustee, with or without cause, and appoint a successor Supplemental Trustee at
any time by executing a written instrument declaring such Supplemental Trustee removed from

office and specifying the eftective date and time of removal.
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ARTICLE X

DURATION OF TRUST

10.1  Duration. Once the Trust becomes effective upon the Effective Date of the Plan,
the Trust and this Agreement shall remain and continue in full force and effect until the Trust 1s
terminated.

10.2  Termination On Payment of Trust Expenses and Distribution of Trust Assets.

Upon the payment of all costs, expenses, and obligations incurred in connection with
administering the Trust, and the Distribution of all Trust Assets in accordance with the
provisions of the Plan, the Confirmation Order, and this Agreement, the Trust shall terminate and
the Trustee shall have no further responsibility in connection therewith except as may be

required to effectuate such termination under relevant law.

10.3  Termination After Five Years. If the Trust has not been previously terminated

pursuant to Article 10.2 hereof, on the fifth anniversary of the Effective Date, and unless the
Trust term has been otherwise extended by the Bankruptey Court (such extension to be approved
by the Bankruptcy Court within six (6) months of the beginning of the extended term), the
Trustee shall distribute all of the Trust Assets to the Beneficiaries in accordance with the Plan,
and immediately thereafter the Trust shall terminate and the Trustee shall have no further
responsibility in connection therewith except to the limited extent set forth in section 10.5 of this

Agreement.

10.4  No Termination by Beneficiaries. The Trust may not be terminated at any time

by the Beneficiaries.
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10.5 Ceoentinvance of Trust for Winding Up; Discharge and Release of Trustee. After

the termination of the Trust and solely for the purpose of liquidating and winding up the affairs
of the Trust, the Trustee shall continue to act as such until its duties have been fully performed.
Except as otherwise specifically provided herein, upon the Distribution of the Trust Assets
including all excess reserves, the Trustee shall be deemed discharged and have no further duties
or obligations hereunder. Upon a motion by the Trustee, the Bankruptey Court may enter an
order relieving the Trustee, its employees, professionals, and agents of any further duties,
discharging and releasing the Trustee from all liability related to the Trust, and releasing the

Trustee’s bond, if any.

ARTICLE XI

MISCELLANEOUS

11.1  Cumulative Rights and Remedies. The rights and remedies provided in this

Agreement are cumulative and not exclusive of any rights and remedies under law or in equity.

11.2  Notices. All notices to be given to Beneficiaries may be given by ordinary mail,
or may be delivered Personally, to the Holders at the addresses appearing on the books kept by
the Trustee. Any notice or other communication which may be or is required to be given, served,
or sent to the Trustee shall be in writing and shall be sent by registered or certified United States
mail, return receipt requested, postage prepaid, or transmitted by hand delivery or facsimile (if

receipt is confirmed) addressed as follows:

If to the Trust:

with & copy to —
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or to such other address as may from time to time be provided in written notice by the Trustee.

11.3 Bond. The Trustee shall be not required to post a bond in accordance with the

terms of the Plan using the Trust’s cash on hand to pay the premiums on such bond.

11.4  Governing Law. This Agreement shall be governed by and construed in

accordance with the laws of the State of New York.

11.5  Successors and Assigns. This Agreement shall inure to the benefit of and shall be

binding upon the Parties and their respective successors and assigns.

11.6  Particular Words. Reference in this Agreement to any Section or Article is,

unless otherwise specified, to that such Section or Article under this Agreement. The words
“hereof,” “herein,” and similar terms shall refer to this Agreement and not to any particular
Section or Article of this Agreement.

11.7  Execution. All funds in the Trust shall be deemed in custodia legis until such
times as the funds have actually been paid to or for the benefit of a Beneficiary, and no
Beneficiary or any other Person can execute upon, garnish or attach the Trust Assets or the
Trustee in any manner or compel payment from the Trust except by Final Order of the

Bankruptcy Court. Payments will be solely governed by the Plan and this Agreement.

11.8  Amendment. This Agreement may be amended by written agreement of the

Trustee and the Advisory Committee or by order of the Bankruptcy Court.

11.9  No Waiver. No failure or delay of any party to exercise any right or remedy

pursuant to this Agreement shali affect such right or remedy or constitute a waiver thereof.
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11.10 No Relationship Created. Nothing contained herein shall be construed to

constitute any relationship created by this Agreement as an association, partnership or joint

venture of any kind,

11.11 Severability. If any term, provision covenant or restriction contained in this
Agreement is held by a court of competent jurisdiction or other authority to be invalid, void,
unenforceable or against its regulatory policy, the remainder of the terms, provisions, covenants
and restrictions contained in this Agreement shall remain in full force and effect and shall 1n no

way be affected, impaired or invalidated.

11.12 Further Assurances. Without limitation of the generality of section 2.4 of this

Agreement, the Parties agree to execute and deliver all such documents and notices and to take
all such further actions as may reasonably be required from time to time to carry out the mntent
and purposes and provide for the full implementation of this Agreement and the pertinent

provisions of the Plan, and to consummate the transactions contemplated hereby.

11.13 Counterparts. This Agreement may be executed simultaneously in one or more
counterparts, each of which shall be deemed an original and all of which together shall constitute

one and the same instrument.

11.14 Jursdiction. The Bankruptey Court shall have jurisdiction of the Trust, Trustee,
and Trust Assets, including, without limitation, the determination of all disputes arising out of or
related to administration of the Trust. The Bankruptey Court shall have exclusive jurisdiction
and venue to hear and finally determine all matters among the Parties arising out of or related to

this Agreement or the administration of the Trust.
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IN WITNESS WHEREQF, the Parties have or are deemed to have executed this

Agreement as of the day and year written above.

JENNIFER CONVERTIBLES, INC.
on behalf of itself and its direct and indirect Debtor
subsidiaries

By:

Name

Title:

KDW RESTRUCTURING & LIQUIDATION
SERVICES LLC

By:

Name:

Title;
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Exhibit A

Terms of Compensation of Trustee

L)

2)

Compensation. In consideration for the services of the Trustee under this Agreement, the
Trustee shall receive the following compensation from the Trust Assets: (1) start-up costs
not to exceed $10,000; (1) a monthly fee of § ; and (iii) reimbursement of
reasonable and necessary expenses, including payment of all fees and expenses of the
Trustee’s attorneys incurred in drafting, reviewing, revising, negotiating, and executing
this Agreement, the Plan, Confirmation Order, and any related documents.

Pavment of Monthly Fee and Start-Up Costs; Full Fee for Initial Month. The Trustee’s

monthly fee, together with payment of any start-up costs and expenses under the above
paragraph, shall be payable out of the Trust Assets beginning on the Effective Date and
continuing thereafter until the Trustee is discharged. The first monthly fee shall be
incurred immediately on appointment of the Trustee even if the Trustee is appointed
before the Effective Date, although in such case the monthly fee(s) shall not become
payable until the Effective Date but shall accrue each month and remain unpaid until that
date occurs. The Trustee shall be entitled to payment of its entire monthly fee, without
prorating, for and beginning with the month in which the Trustee is appointed

Means and Timing of Payment. The Trustee’s monthly fee shall be antomatically paid in

advance by wire transfer or equivalent electronic means in the Trustee’s discretion on the
Effective Date and thereafter on the first day of each month though and including the

month in which the Trustee is discharged.
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AMENDMENT NO. 1 TO

MERCHANT AGREEMENT

This Amendment No. 1 to Merchant Agreement (this “Amendment”) is made as of
January 13, 2011 by and among Jennifer Convertibles Inc. (“Jennifer”), Renaissance Associates,
(“RA”), and Merrick Bank Corporation (“MBC”).

WITNESSETH:

WHEREAS, on January 13, 2010, Jennifer, RA and MBC entered into that certain
Merchant Application and Agreement (the “Agreement”) pursuant to which RA and MBC
provide certain services in connection with Jennifer’s acceptance of Cards as a means of
payment for Jennifer’s goods and services;

WHEREAS, on July 18, 2010, Jennifer and affiliated debtors commenced voluntary cases
pursuant to Chapter 11 of Title 11 of the United States Code (the “Bankruptey Proceeding”);

WHEREAS, pursuant to the application of Haining Mengnu Group Co. Ltd. (“Mengnu™),
a current creditor of, and an anticipated equity investor in, Jennifer, Industrial and Commercial
Bank of China Ltd, New York Branch issued Irrevocable Standby Letter of Credit Number
S1.291011100010dated January 12, 2011 in favor of MBC in the amount of US$3,000,000 (the
“LOC”) for the purposes set forth herein;

WHEREAS, RA and MBC are willing to amend the Agreement as set forth herein as a
result of the issuance of the LOC and Jennifer’s agreement to pay the Extension Fee and the
Attorney Fee Reimbursement (cach defined below); and

WHEREAS, Jennifer desires to amend the Agreement as set forth herein and, upon such
amendment, assume the Agreement pursuant to Section 365 of the Bankruptcy Code.

NOW, THEREFORE, in consideration of the foregoing and of other good and valuable
consideration, the receipt and sufficiency of which are hereby acknowledged, the parties hereto
agree as follows:

1. Defined Terms. Capitalized terms not otherwise defined in this Amendment shall have
the meanings ascribed to them in the Agreement.

2. Amendment of Agreement. Jennifer, RA and MBC hereby amend the Agreement
effective as of the date hereof, as follows:

a. Amendment to Article 1 — Definitions. The following definitions shall be added
to Article I in alphabetical order:

“Acceptable Risk Amount” shall have the meaning ascribed to such term
in Section 3.05(b) below.
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Additional LOC shall have the meaning ascribed to such term in Section
3.05(b) below,

“Applicable Measuring Date” for each Measuring Period means the
Wednesday immediately preceding the start of such Measuring Period.

“Attorney Fee Reimbursement” means a fee payable by Merchant to
Bank in the amount of all reasonable attorney fees incurred by Bank on or
after November 1, 2010 in connection with the Bankruptcy Proceeding,
including but not limited to fees incurred in connection with (i) the interim
stipulations regarding chargeback reserve accounts, (ii) the Eighth
Stipulation Regarding: Chargeback Reserve Account; Interim Extension
of, and Amendment to, the Merrick Bank Corporation ~ Jennifer
Convertibles Inc. Credit Card Processing Agreement; and Relief’ Relating
to Possible Expiration/Termination of Said Agreement (the “Eighth
Stipulation™), (iii) the amendment of the Agreement and (iv) Merchant’s
assumption of the Agreement as amended.

“Bankruptcy Proceeding” shall have the meaning ascribed to such term
in the second recital, above.

“Card Deposits” means the aggregate total of all down payments made
with a Card in respect of goods or services sold by Merchant which, as of
the Applicable Measuring Date, have yet to be delivered to the consumer
who made such down payment, or on whose behalf such down payment
was made.

“Cash Ameunt” shall have the meaning ascribed to such term in Section
3.05(a) below.

“Confirmation Date” means the date on which the Plan of
Reorganization in the Bankruptcy Proceeding is confirmed by the
bankruptcy court.

“Fxtension Fee” means a fee payable by Merchant to Bank in the amount
of $250,000 in consideration of the extension of the term hercof.

“I,OC” shall have the meaning ascribed to such term in the third recital,
above.

“1,0C Amount” shall have the meaning ascribed to such term in Section
3.05(a) below.

“Measuring Period” means each one week period commencing on each
Friday during the term hereof except the last Measuring Period which
shall commence on the second to last Friday during the term hereof and
end on the Reserve Expiration Date.
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“Reserve Expiration Date” means the first anniversary of the expiration
or termination of this Agreement.

“Sales Receipts” shall mean the aggregate total of all payments made
by customers using a Card for goods or services sold by Merchant

“Unpaid Extension Fee” means the amount of the Extension Fee that has
not been paid as of the Applicable Measuring Date.

Amendment o Section 3.05. Section 3.05 shall be deleted in its entirety and

replaced with the following:

3.05

(a)

(b)

Chargeback Reserve Account.

On or before each Applicable Measuring Date, Merchant will provide
the weekly Visa/Master Card Deposit report for the immediately
preceding Measuring Period to Bank, and will also provide to Bank
the following scparate reports on a weekly or monthly basis, as
indicated: (i) Merchant’s cash flow projections (weekly); (ii) Bank’s
exposure presentation (weekly); (iii) Merchant’s exposure
presentation {(weekly); (iv) Ashley segment exposure document
(weekly); (5) Merchant’s financial statements (monthly); (vi) Ashley
inventory report (weekly); (vii) Merchant general stock inventory
report (weekly); and (viii) Merchant store warehouse report (weekly).
In addition, from time to time during the period from the
Confirmation Date until the Reserve Expiration Date, Merchant shall
provide Bank, for verification purposes, upon request (which may be
made no more frequently than once per monthy}, with contact
information for up to fifty (50} cardholders selected by Bank who
have made a sales deposit with Merchant for which the sale has not
yet been: concluded.

Notwithstanding anything to the contrary in this Agreement, Bank
may establish (without notice to Merchant) and Merchant agrees to
fund, via a combination of Merchant’s choosing of cash and the LOC
or one or more supplemental or replacement letters of credit in form
and substance substantially the same as the [LOC or otherwise
acceptable to Bank (each an “Additional LOC”), a non-interest
bearing chargeback reserve account (the “Reserve Account”) in the
following amounts during the following periods (each an “Acceptable
Risk Amount™):

(1) during the period from the Confirmation Date until the
expiration or termination of the Agreement the sum of the
Unpaid Extension Fee on the Applicable Measuring Date
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(c)

(d)

(e)

plus 80% of the Card Deposits reported by Merchant under
section 3.05(a) above on the Applicable Measuring Date;

(i1} during the period from the expiration or termination of the
Agreement until the Reserve Expiration Date (A) for the
first three (3) months, the sum of $100,000.00 plus the
greater of (x) 80 % of the Card Deposits reported by
Merchant under section 3.05(a) above on the Applicable
Measuring Date or (y) $250,000.00; (B) for the next three
(3) months, the sum of $100,000.00 plus the greater of (x)
80 % of the Card Deposits reported by Merchant under
section 3.05(a) above on the Applicable Measuring Date or
(y) $150,000.00; and (C) for the final six (6) months, the
sum of $100,000.00 plus the greater of (x) 100 % of the
Card Deposits reported by Merchant under section 3.05(a)
above on the Applicable Measuring Date or (y) $50,000.00.

On cach Friday from the Confirmation Date through the Reserve
Expiration Date, Merchant agrees to remit to Bank for deposit in the
Reserve Account by wire transfer the amount (if any) by which the
sum of the cash in the Reserve Account (the “Cash Amount”) and the
undrawn principal amounts of the LOC and of any Additional LOC
(the “LLOC Amount”) on the immediately previous Applicable
Measuring Date is less than the Acceptable Risk Amount in effect for
such period, and Bank agrees to remit from the Reserve Account to
Merchant by wire transfer the amount (if any) by which such sum is
greater than such Acceptable Risk Amount. Notwithstanding anything
to the contrary in this Section 3.05(¢), in no event shall Bank ever be
required hereunder to remit to Merchant an amount in excess of the
then current balance of the Reserve Account.

If Merchant fails at any time from the Confirmation Date through the
Reserve Expiration Date, to timely report the amount of the Card
Deposits pursuani to Section 3.05(a) above, and does not cure any
such failure by reporting such amount within 2 Business Days
thercafter, Bank may, in its sole and absolute discretion, by notice to
Merchant from time to time from and after the date of such failure
until such failure shall have been remedied (increase the amount
required to be held in the Reserve Account either (A) to the amount
that would be required under Section 3.05(b)(1) and 3.05(b)(ii) above
if all percentage amounts therein were increased to 100% of the Card
Deposits reported on the most recent Deposit Report, or (B) by an
amount equal to 50% of each day’s Sales Receipts.

If Merchant fails at any time from the Confirmation Date through the
Reserve Expiration Date, to timely wire a required payment to Bank
pursuant to Section 3.05(c) above, Bank may retain 100% of all sales
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receipts and to deposit the same in the Reserve Account until the
applicable Cash Amount requirement in section 3.05(b) above has
been met, or, at its option, if the LOC or any Additional LOC shall
then be in effect, draw down on the LOC and any Additional LOC in
the aggregate amount that should have been, but was not, wired to
Bank under the terms hereof, as provided in the LOC or Additional
LOC. If on the expiration date of the LOC or any Additional L.OC,
Bank wishes to draw down on the LOC or Additional LOC, except as
provided in Section 5.07 below, and except in the event of a payment
default or other default by Merchant hereunder or the insolvency or
voluntary or involuntary commencement of a bankruptey or
comparable proceeding against Merchant, Bank will not draw down
on the LOC before 12:00 noon (Eastern time) on such date.

(f) Once the Reserve Account is established, collected funds will be
placed in the Reserve Account and the Reserve Account will be
maintained in the amounts and for the time periods specified in (b),
above, and weekly remittances made between Merchant and Bank as
specified in (c), above.

{g) Before relcasing funds after this Agreement is terminated, Merchant
will pay any equipment cancellation fee and any outstanding charges,
losses or amounts and Chargebacks for which Merchant has provided
indemnification under this Agreement.

(h) The provisions of this Agreement relating to account debits and
credits apply to the Reserve Account and survive this Agreement’s
termination until the Reserve Expiration Date. Bank may draw on the
Reserve Account, the LOC or any Additional LOC to pay any
obligations owing by Merchant to Bank when due, including without
fimitation all or any portion of the Extension Fee or the Attomey Fee
Reimbursement. Any balance remaining after chargeback rights have
expired and all of Bank’s other expenses, losses and damages have
becen paid will be disbursed to Merchant.

c. Amendment to Section 4.01. Section 4,01 shall be deleted in its entirety and
replaced with the following:

4.01 Term. This Agreement will be effective once Bank accepts it and,
unless otherwise terminated, will continue through and including
December 31, 2011,

d. Amendment to Section 4.02(a). Section 4.02(a) shall be deleted in its entirety and
replaced with the following:

(a) This section is intentionally left blank.
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Amendment to Section 4,02(b). The following sentence shall be added to the end

of Section 4.02(b):

C.

If Bank terminates this Agreement for cause, Bank may, in its sole
and absolute discretion, increase the Reserve Account to any
amount it deems sufficient under the circumstances.

Amendment to Section 5.07. Effective as of the date hereof, Section 5.07 shall be

amended as follows:

(@)

(b)

By deletion in its entirety of the following provision:

Bank may change fees, including adding fees for additional
services utilized by Merchant, upon 30 days written notice to
Merchant.

By addition of the following at the end thereof:

In addition to all other fees and charges due hereunder, Merchant
shall also be obligated to pay the Extension Fee and, subject to
review of reasonable redacted backup documentation, the
Attorney Fee Reimbursement. The Extension Fee shall be
payable in five (5) instaliments of $50,000.00 each, payable on
September 30, October 31, November 30, December 31, 2011, and
on the Reserve Expiration Date, respectively, it being
acknowledged and agreed that Bank may draw down from the
LOC on the day prior to the Reserve Expiration Date (if the LOC
is then still in effect), to the extent necessary to be paid 1n full, all
or any outstanding portion of the last Extension Fee installment
and the entire outstanding balance of the Attorney Fee
Reimbursement. The Attorney Fee Reimbursement shall be
payable up to $25,000 on the later of 10 days after receipt of
reasonable redacted backup documentation and 90 days after the
effective date of Merchant’s plan of reorganization; with the
excess over $25,000, if any, to be payable on the Reserve
Expiration Date,

g. Amendment to Section 5.08. Effective as of the date hereof, the following shall be
deleted in its entirety from Section 5.08:
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If Bank reasonably determines that Merchant has breached any obligation
under this Agreement, or that proceeds of Merchant’s future card sales are
unlikely to cover anticipated Chargebacks, credits, fees and adjustments,
as reasonably determined by Bank (whether because this Agreement has
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been terminated or for any other reason), Bank may seloff or otherwise
exercise its security interest without notice or demand by immediately
withdrawing from or freezing any account or otherwise exercising its
rights under this Agreement or those rights available under applicable
laws, including the Utah Unmiform Commercial Code, or in equity. In
addition to the collateral pledged above, Bank may require Merchant to
furnish such other and different security as Bank deems appropriate in its
sole discretion to secure Merchant’s obligations under this Agreement,

3. Entire Agreement.  Except as explicitly provided herein, all other terms and conditions
of the Agreement remain in full force and effect.

4, Counterparts. This Amendment may be executed in counterparts, each of which shall be
an original, but all of which together shall constitute one and the same instrument.

5. Effective Date. This Amendment will become null and void and of no effect if the
Confirmation Date shall not have occurred on or before Febroary 14, 2011,

[Signature page follows]
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IN WITNESS WHEREOF, the parties hereto have caused this Amendment to be
executed by their duly authorized representatives effective as of the Confirmation Date.

JENNIFER CONVERTIBLES INC.

MERRICK BANK CORPORATION

RENAISSANCE ASSOCIATES
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