OLSHAN GRUNDMAN FROME
ROSENZWEIG & WOLOSKY LLP
Park Avenue Tower
65 East 55th Street
New York, New York 10022
Michael S. Fox, Esq.
Jordanna L. Nadritch, Esq.
Jayme M. Bethel, Esq.
212.451.2300
Counsel for the Reorganized Debtors
(Successors to the Debtors and Debtors in Possession)
UNITED STATES BANKRUPTCY COURT
THE SOUTHERN DISTRICT OF NEW YORK
In re:

Chapter 11

JENNIFER CONVERTIBLES, INC.,1

Case No. 10-13779 (ALG)

Reorganized Debtors.
(Jointly Administered)

THE REORGANIZED DEBTORS’, AS SUCCESSORS TO THE DEBTORS, RESPONSE
TO THE MOTION OF THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS
FOR AN ORDER DIRECTING ORAL EXAMINATIONS AND PRODUCTION
OF DOCUMENTS PURSUANT TO BANKRUPTCY RULE 2004
Jennifer Convertibles, Inc. (“Jennifer Convertibles”) and its affiliates, as successors to the
debtors and debtors in possession in the above-caption cases (together, the “Debtors”, now
known as the “Reorganized Debtors”), file this response (the “Response”) to the Motion Of The
Official Committee Of Unsecured Creditors For An Order Directing Oral Examinations And

1

The Reorganized Debtors in these chapter 11 cases, along with the last four digits of each Reorganized Debtor’s
federal tax identification number, if applicable, are: (i) Jennifer Convertibles, Inc. (4646); (ii) Jennifer Convertibles
Boylston MA, Inc. (7904); (iii) Jennifer Chicago Ltd. (0505); (iv) Elegant Living Management, Ltd. (5049); (v)
Hartsdale Convertibles, Inc. (1681); (vi) Jennifer Management III Corp. (3552); (vii) Jennifer Purchasing Corp.
(7319); (viii) Jennifer Management II Corp. (9177); (ix) Jennifer Management V Ltd. (9876); (x) Jennifer
Convertibles Natick, Inc. (2227); (xi) Nicole Convertibles, Inc. (5985); (xii) Washington Heights Convertibles, Inc.
(0783).
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Production Of Documents Pursuant To Bankruptcy Rule 2004 (docket no. 495) (the “2004
Motion”). In support of this Response, the Reorganized Debtors respectfully state as follows:
Preliminary Statement
1.

Messrs. Abada and Greenfield are the target of a flawed and baseless motion

which is both inappropriate and mooted as of the filing of this Response. The official committee
of unsecured creditors (the “Committee”) - an entity that was dissolved on the effective date (the
“Effective Date”) of the Reorganized Debtors’ Amended Plan (as defined below) - is seeking to
do what the Amended Plan rightfully vests with the Litigation Trust (as defined below) - an
entity formed on the Effective Date. The Committee’s filing of the 2004 Motion was an
unnecessary tactic and distracting to the efforts of the Debtors to timely exit the chapter 11
process at a time when the Litigation Trust would in no way be prejudiced by waiting until after
the Effective Date to commence its discovery.
2.

There is no statute of limitations with respect to informal discovery requests, nor

is there any need for concern as to the statute of limitations with respect to the actions to be taken
by the Litigation Trust against the officers and directors of the Debtors. Nevertheless, the
Reorganized Debtors have been working to comply with the Committee’s discovery requests and
have been in constant communication with the Committee. Thus, the Reorganized Debtors are
perplexed by the Committee’s 2004 Motion. The 2004 Motion creates the illusion that the
Reorganized Debtors have not been cooperating and communicating with the Committee with
respect to the discovery requests and that there is an urgent need to commence discovery.
However, that is far from the truth, and the Committee has been fully informed of the
Reorganized Debtors’ attempts to provide the documents requested by the Committee (the
“Requested Production”).
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3.

Notwithstanding the cooperation of the Reorganized Debtors, it has always been

the agreement between the Debtors and the Committee - as memorialized in the Amended Plan
confirmed by this Court - that the post-effective date Litigation Trust (as defined below) would
be the party to pursue the causes of action related to the Debtors' relationship with Jara (as
defined in the 2004 Motion, the “2009 Transactions”). The Reorganized Debtors’ Amended
Plan is clear that the 2009 Transactions are assigned to the Litigation Trust upon the Effective
Date, and it is the Litigation Trustee who has been tasked with pursuing any related recovery.
Indeed, counsel for the Committee has indicated on various occasions that they will likely not be
counsel to the Litigation Trust, thus the Litigation Trustee (as defined in the Reorganized
Debtors’ Amended Plan) will need to duplicate any of the Committee’s discovery efforts taken
with respect to the 2009 Transactions. In addition, and significantly, section 15.12 of the
Amended Plan provides that the Committee is no longer in existence post-Effective Date. Thus,
any attempt for the Committee to compel discovery post- Effective Date is inappropriate and
misplaced.
4.

Finally, the 2009 Transactions relate to actions against specific officers of the

Debtors, namely, Rami Abada and Harley Greenfield. Inasmuch as the 2004 Motion is
requesting compliance by Mr. Abada and Mr. Greenfield, the Reorganized Debtors are not
required to produce Mr. Abada and Mr. Greenfield, nor are they able to compel Mr. Abada and
Mr. Greenfield to comply, as both Mr. Abada and Mr. Greenfield may be represented by separate
counsel with respect to the actions by the Litigation Trust. In fact, as an officer of the
Reorganized Debtors, Mr. Abada will be required to comply with the Requested Production, and
the go-forward consulting agreement for Mr. Greenfield provides that Mr. Greenfield must
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reasonably cooperate with the Litigation Trust with respect to matters the Litigation Trust is
authorized to pursue, which includes the 2009 Transactions.
5.

The Reorganized Debtors would therefore request that this Court find the

Committee’s 2004 Motion moot and that the Litigation Trustee be the appropriate party to pursue
discovery in connection with the 2009 Transactions, as provided for in the Reorganized Debtors’
Amended Plan.
Chapter 11 Background
6.

On July 18, 2010 (the “Petition Date”), each of the Reorganized Debtors

commenced with the Bankruptcy Court a voluntary case pursuant to chapter 11 of title 11 of the
United States Code. The Reorganized Debtors operated their businesses and manage their
properties as Reorganized Debtors in possession pursuant to sections 1107(a) and 1108 of the
Bankruptcy Code. An Official Committee of Unsecured Creditors was appointed in these
chapter 11 cases on July 23, 2010.
7.

Jennifer Convertibles, Inc. was organized as a Delaware corporation in 1986, and

is currently the owner of (i) the largest group of sofabed specialty retail stores and leather
specialty retail stores in the United States, and (ii) six big box, full-line furniture stores operated
under the Ashley Furniture HomeStore brand under a license from Ashley Furniture Industries,
Inc.
8.

On September 3, 2010, the Reorganized Debtors filed their Schedules of Assets

and Liabilities and Statements of Financial Affairs. On September 15, 2010, the meeting of
creditors pursuant to section 341 of the Bankruptcy Code was held.
9.

On November 19, 2010, the Reorganized Debtors filed their Joint Chapter 11 Plan

of Reorganization of Jennifer Convertibles, Inc. and Its Affiliated Debtors, and Disclosure
Statement with Respect to the Chapter 11 Amended Plan of Reorganization of Jennifer
4
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Convertibles, Inc. and Its Affiliated Debtors. On December 22, 2010, the Reorganized Debtors
filed their Amended Disclosure Statement with Respect to the Chapter 11 Amended Plan of
Reorganization of Jennifer Convertibles, Inc. and Its Affiliated Debtors (the “Disclosure
Statement”) and their Amended Joint Chapter 11 Amended Plan of Reorganization of Jennifer
Convertibles, Inc. and Its Affiliated Debtors (the “Amended Plan”).
10.

Pursuant to the terms of the Amended Plan, “As of the Effective Date, the Debtors

shall be deemed to have assigned and shall assign to the Litigation Trust2, the right to object to
the allowance of, General Unsecured Claims on all available grounds, together with all defenses
of the Debtors and their estates, including, without limitation, the defense of setoff.” See
Amended Plan at ¶ 8.01. In addition, “Upon the Effective Date, the Debtors or the Reorganized
Debtors … shall execute the Litigation Trust Agreement and shall take all other steps necessary
to establish the Litigation Trust … Pursuant to the Litigation Trust Agreement, the Debtors or the
Reorganized Debtors shall transfer to the Litigation Trust all of their right, title and interest in the
Litigation Trust Fund, including any Litigation Trust Causes of Action previously assigned to the
Creditors’ Committee on behalf of the Debtors’ Estates prior to the Effective Date.” See
Amended Plan at ¶ 9.01.
11.

Also on December 22, 2010, the Bankruptcy Court entered an order approving the

Disclosure Statement (docket No. 397). Confirmation is scheduled for January 25, 2011.
12.

On February 9, 2011, the Bankruptcy Court entered the Findings of Fact and

Conclusions of Law and Order Confirming the Amended Joint Chapter 11 Amended Plan of
Reorganization of Jennifer Convertibles, Inc. and its Affiliated Debtors (docket No. 491).
13.

On February 14, 2011, the Official Committee of Unsecured Creditors (the

“Committee”) filed the 2004 Motion.
2

All capitalized terms not defined herein shall have the meanings ascribed to them in the Amended Plan.
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14.

On February 22, 2011, the Amended Plan became effective and the Reorganized

Debtors filed with the Court the Notice of Effective Date (docket No. 503).
15.

Also on February 22, 2011, counsel for Harley Greenfield filed Harley

Greenfield’s Objection To Motion Of The Official Committee Of Unsecured Creditors For An
Order Directing Oral Examination And Production Of Documents Pursuant To Bankruptcy Rule
2004 (docket No. 502).
Response
16.

On December 2, 2010, the Committee sent the Debtors and their counsel a

demand letter requesting that suit be brought within ten (10) days with respect to the 2009
Transactions. See Letter from Kevin J. Smith to Rami Abada and Michael Fox, dated December
2, 2010, attached hereto as Exhibit A. In response, on the following Monday, December 6, 2010,
the Debtors forwarded the demand letter to the Debtors’ D&O Insurance Carrier (the “Carrier”),
thus putting the Carrier on notice of the Committee’s demand. See Letter from Allen Wolff to
Illinois National Insurance Company (the “Carrier”), dated December 6, 2010, attached hereto as
Exhibit B. Counsel for the Debtors then informed counsel for the Committee that the demand
letter had been forwarded to the Carrier.
17.

On December 13, 2010, the Committee served the Debtors with “informal”

discovery requests. Thereafter, the Debtors assembled the Requested Production, and forwarded
the requests to the Carrier for review. The Debtors sent another follow-up letter to the Carrier on
February 9, 2011, and have yet to receive a response from the Carrier. See Letter from Allen
Wolff to the Carrier, dated February 9, 2011, attached hereto as Exhibit C. The Committee has
at all times been kept up to date with respect to these efforts.
18.

It is the Reorganized Debtors’ belief that turning the Requested Production over

to the Committee in response to an informal demand could trigger an exculpation clause in the
6
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Debtors’ D&O insurance policy (the “D&O Policy”), which could potentially result in a
termination of the Debtors’ D&O insurance coverage. See Email from Michael Fox to James
Carr, dated February 9, 2011, attached hereto as Exhibit D. Should the Debtors’ insurance
coverage terminate, there would be little to no recovery available to the Debtors’ creditors with
respect to the D&O Policy. The Reorganized Debtors believe that by providing the Requested
Production to the Carrier, the Reorganized Debtors are taking the steps necessary to be in
compliance with the discovery requests and the D&O Policy. See Email from Michael Fox to
James Carr, dated February 10, 2011, attached hereto as Exhibit E. The Reorganized Debtors
anticipate that the Carrier will consent to the production of the Requested Production, and the
Reorganized Debtors fully intend to provide the production to the Committee upon receipt of
such approval by the Carrier. However, the Reorganized Debtors are not willing to potentially
violate the terms of the D&O Policy simply to appease the Committee. Yet, the Reorganized
Debtors have offered to provide the Requested Production to the Committee if the Committee is
willing to assume the risk of foregoing recovery under the terms of the policy. See id. The
Committee has thus far been unwilling to take such risk.
19.

As provided for in section 9.05 of the Amended Plan, the causes of action related

to the 2009 Transactions will be assigned to the post-effective date Litigation Trust.
Furthermore, the Committee no longer exists post-effective date, except for limited purposes not
relevant to the 2004 Motion. See Amended Plan at § 15.12 (“As of the Effective Date, the
Creditors’ Committee will terminate and the members thereof and the professionals retained by
the Creditors’ Committee in accordance with section 1103 of the Bankruptcy Code shall be
released and discharged from their respective fiduciary obligations.”). It is improper and
illogical for the Committee to seek pre-emptive discovery in connection with causes of action
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that can be brought, if at all, only by another entity – the Litigation Trust established by the
Amended Plan. Moreover, the duplication of efforts and costs is burdensome to both the
Reorganized Debtors and the Litigation Trust. Thus, as previously noted, the relief in the 2004
Motion is moot and inappropriate, and the Committee should not be wasting valuable estate
resources when it is clear that the Amended Plan contemplates the Litigation Trust as the vehicle
to pursue any potential causes of action with respect to the 2009 Transactions.
20.

It is also unclear why the Committee chose to obtain the Requested Production by

filing the 2004 Motion prior to commencing an adversary proceeding. The Committee certainly
had sufficient knowledge with respect to the 2009 Transactions to send a detailed four page
demand letter, and therefore the Litigation Trust could easily file a complaint prior to
commencing any discovery. Indeed the proper process would be for the Litigation Trust to
commence an adversary proceeding against Mr. Abada and Mr. Greenfield, and then seek more
focused discovery in accordance with Bankruptcy Rules 7026 and 7034, which apply Federal
Rules of Civil Procedure 26 and 34 respectively. Instead, the Committee chose to file the 2004
Motion, which is both overbroad, and as discussed above, inappropriate at this point in the
Reorganized Debtors’ chapter 11 cases.
21.

Moreover, the 2004 Motion also asserts that the Committee agreed to an amount

of $100,000 to fund the Litigation Trust based in part on an agreement that the Committee would
be able to advance potential litigation prior to the Effective Date of the Reorganized Debtors’
Amended Plan. See 2004 Motion at ¶ 6. This simply is not true. See Email from Tom Sperry to
James Carr, et. al., dated February 10, 2011, attached hereto as Exhibit F. The Committee
engaged in extensive negotiations with the Reorganized Debtors and Mengnu with respect to the
terms of a Amended Plan and at no point did the parties memorialize that the funding of the
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Litigation Trust was contingent upon discovery to be commenced prior to the Effective Date.
Likewise, the Committee states that the Reorganized Debtors have refused to schedule the
depositions of both Rami Abada and Harley Greenfield. See 2004 Motion at ¶ 4. The
Reorganized Debtors do not believe that they are required to provide Messrs. Abada and
Greenfield for an “informal” examination prior to the Effective Date.
22.

Finally, as this Court and the Committee are fully aware, in the two months since

receiving the Committee’s demand letter, the Debtors had been diligently working towards an
emergence from bankruptcy, which required the full dedication and efforts of the Debtors’ senior
management team. Among the many items accomplished, the Debtors submitted and confirmed
the Amended Plan and Disclosure Statement, entered into a new merchant agreement with their
credit card processor, negotiated approximately 73 lease modification agreements, and dealt with
Ashley HomeStores Ltd. and its objections to the Debtors’ motion to assume the trademark
usage agreements and the confirmability of the Debtors’ Amended Plan. Each of these actions
has resulted in significant additional funds being available for distribution to the Reorganized
Debtors’ creditors. Despite the Committee’s assertions, the Reorganized Debtors have never
stated that they do not intend to comply with the investigation into the 2009 Transactions, and
agree that any potential claims against the Reorganized Debtors’ officers and directors could be a
source of recovery for the Reorganized Debtors’ unsecured creditors. However, the Reorganized
Debtors do not understand the Committee’s sense of urgency and desire to undermine the terms
of the Amended Plan with respect to the causes of action provided to the Litigation Trust.
23.

For all of the above reasons, the Reorganized Debtors are perplexed as to why the

Committee felt the need to file the 2004 Motion. In that regard, the Reorganized Debtors
attempted to contact counsel for the Committee and request that the 2004 Motion be withdrawn,

9
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and the 2009 Transactions be dealt with by the Litigation Trustee in accordance with the terms of
the Amended Plan. See Email from Jordanna Nadritch to Jason Adams, dated February 23,
2011, attached hereto as Exhibit G. The Committee refused to withdraw the 2004 Motion, and
the Reorganized Debtors felt they were thus constrained to file this Response. The Reorganized
Debtors believe that the 2004 Motion is both unnecessary and moot as of the date hereof, and
would request that this Court find the same.
Notice
24.

No trustee or examiner has been appointed in these chapter 11 cases. Notice of

this Motion has been provided to: (i) Office of the United States Trustee for the Southern District
of New York; (ii) counsel to the Official Committee of Unsecured Creditors; (iii) the SEC; and
(iv) any other party who has filed a notice of appearance in these cases. The Reorganized
Debtors submit that such notice is sufficient under the circumstances.

10
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WHEREFORE, the Reorganized Debtors respectfully request that the Court find the 2004
Motion moot and grant such further relief as may be equitable under the circumstances of this
case.

Dated: New York, New York
February 23, 2011
OLSHAN GRUNDMAN FROME
ROSENZWEIG & WOLOSKY LLP
By: _/s/ Michael S. Fox________________
Michael S. Fox
Jordanna L. Nadritch
Jayme M. Bethel
Park Avenue Tower
65 East 55th Street
New York, New York 10022
(212) 451-2300
Counsel for the Reorganized Debtors
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EXHIBIT A
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EMAIL: hmllh@keJleyd.ye.com
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December 2,2010

VIA E-MAIL AND FEDERAL EXPRESS

Jennifer Convertibles, Inc.
417 Crossways Park Drive
Woodbury, New York 11797
Attn: Rami Abada
-andOlshan Grundman Frome Rosenzweig
& Wolosky LLP
Park Avenue Tower
65 East 55 th Street
New York, New York 10022
Attn: Michael S. Fox, Esq.

Re:

In re Jennifer Convertibles. Inc., et ai., Case No, 10-13779 (ALG)
Demand/or Lawsuit

Dear Messrs. Abada and Fox:
As you are aware, Kelley Drye & Warren LLP is counsel to the Official Committee of
Unsecured Creditors ("the Committee") of Jennifer Convertibles, Inc., ef af. (the "Debtors"). In
furtherance of the Committee's statutory obligations, Kelley Drye has commenced an investigation of
the Debtors' pre-bankruptcy interactions and relationship with Jara Enterprises, Inc. ("Jara"). As a
result of our investigation to date, the Committee believes that sufficient facts exist on which to
commence a litigation against the Debtors' officers and directors, including, but not limited to, the
Debtors' Chief Executive Officer and Chairman of the Board, Harley Greenfield, for damages, in an
amount not less than $5,000,000, resulting from their breaches of duties of loyalty, care and good faith
and neglect in connection with their relationship with Jara. Accordingly, the Committee demands that
you immediately bring suit against the Debtors' officers and directors.

KELLEY DRYE & WARREN LLP

December 2, 2010
Page 2
Summary of Background Facts l
The Committee understands that Jara is owned and operated by Harley Greenfield's
sister, lane Love. Prior to 2010, lara owned and operated approximately 20 "Jennifer" stores that were
licensed by the Debtors to Jara. Until 2009, certain ofthe Debtors and Jara were parties to several
agreements, including a Purchasing Agreement under which the Debtors purchased merchandise for
lara and lara was required to reimburse the Debtors. The Debtors also provided warehousing services
to lara pursuant to a Warehousing Agreement (as amended in 2009) in exchange for a fee of7.5% of
the net sales price of goods sold by Jara. In addition, pursuant to a Management Agreement and
License (as amended in 2009), lara was required to contribute at least $150,000 per month to the
Debtors for advertising fees.
Throughout 2009, lara accumulated, and failed to pay, significant amounts due to the
Debtors. As of August 29, 2009, the Committee believes that lara owed the Debtors not less than
$947,000 in net current charges under these agreements. Rather than require repayment, the Debtors
provided an allowance for loss of$947,000 as of August 29, 2009. Notwithstanding Jara's failure to
pay this amount, the Debtors continued to do business with lara and had to record an additional
allowance for loss of$3,167,000 for the 13-week period ending November 28,2009.
On December 11, 2009, the Debtors and Jara entered into an interim agreement
(effective as of November 27,2009) that provided, among other things, that future sales at stores
'owned by lara would be made on the Debtors' behalf, but that Jara, rather than repaying previous
amounts owed to the Debtors, would be entitled to compensation equal to 35% of the sales price of the
merchandise for writing such sales. lara subsequently defaulted on this interim agreement and, on
December 31, 2009, Harley Greenfield and lane Love entered into another agreement, dated December
31, 2009 (the "2009 Agreement»).
Notwithstanding the substantial amount stiB owed by Jara to the Debtors, under the
2009 Agreement, the Debtors paid lara $635,000 for lara's inventory and absolved lara of$301,000
due under the interim agreement. Jara ceased operations on January 1,2010. Thereafter, the Board of
Directors of the Debtors relieved Jara of over $4,000,000 in obligations owed to the Debtors and took
on substantial liabilities for, among other things, certain lifetime fabric and leather protection plans for
which Jara had been the sole obligor.
'

Substantially all of the background facts contained in this Demand Letter were taken frOID the Debtors' publicly
filed documents. The Committee reserves the right to supplement this Demand Letter with additional facts and
allegations as its investigation continues.

KELLEY DRYE & WARREN

LLP

December 2, 2010
Page 3
Breaches of Duties By The Debtors' Officers And Board of Directors
The Company's officers and Board of Directors owe fiduciary duties, including duties
of loyalty, care, and good faith. "The duty of loyalty mandates that the best interest of the corporation
and its shareholders takes precedence over any interest possessed by a director, officer or controlling
shareholder and not shared by the stockholders generally." Cede & Co. v. Technicolor Inc., 634 A.2d
345,361 (Del. 1994). It requires directors to eschew conflict between duty and self-interest. Ivanhoe
Partners v. Newmont Mining Corp., 535 A.2d 1334, 1345 (Del. 1987). In addition, the Board's duty of
care mandates that directors use that amount of care that ordinarily careful and prudent individuals
would use in similar circwnstances.In re The Walt Disney Co. Derivative Litig., 907 A.2d 693, 749
(Del. Ch. 2005). It requires that directors inform themselves, prior to making a business decision, of
all material information reasonably available to them, Aronson v. Lewis, 473 A.2d 805 (Del. 1984),
and to consider reasonable alternatives. VIS, Inc. v. Walbro Corp., 1987 WL 18108, *2 (Del. Ch. Oct.
6, 1987). Failure to fulfill this duty amounts to gross negligence. In re The Walt Disney Co. Derivative
Dtig., 906 A.2d 27, 64 (Del. 2006). Further, directors are obligated to discharge their obligations
"honestly and in good faith in the corporation's best interests. " In re The Walt Disney Co. Derivative
Litig., 825 A.2d 275, 289 (Del. Ch. 2003). Consequently, directors may be held liable for acting in bad
faith where their conduct is "more culpable than simple inattention or failure to be informed of all facts
material to the decision." Walt Disney Co. Derivative DUg., 906 A.2d at 66.
In approving and/or acquiescing to the numerous transactions with Jara, including but
not limited to the 2009 Agreement, forgiving over $4,000,000 in debt owed to the Debtors and taking
on substantial liabilities that were previously the sole obligation of Jara, the Debtors' ofticers and
directors, including their CEO, Chairman and Board of Directors, failed to fulfill their fiduciary duties.
Indeed, Harley Greenfield, with the approval of the Board, executed a series of strikingly one-sided
deals in November and December 2009 with Jara after it had already defaulted on various other '
agreements and obJigations to the Debtors. Harley Greenfield, again with Board approval, executed
the 2009 Agreement, and paid $635,000 for Jara's inventory and absolved Jara of $301,000 due under
the interim agreement for shares of the Debtor. Compounding their breaches of duties, in January
2010, Harley Greenfield and the Board forgave over $4,000,000 in debt owed by Jara. The Committee
believes that the Debtors' officers and directors were fuUy aware of the relationship between Harley
Greenfield and Jara, yet consented to these numerous transactions at the expense of the Debtors'
creditors. These facts lead to the inescapable conclusion that the officers and directors committed
breaches of their duties ofloyalty, care and good faith, gross negligence and/or negligence in
approving the Debtors' dealings with Jara. Harley Greenfield's conduct, in his dealings with Jara,
owned by his sister, was also a breach of the Debtors' Code of Conduct, which prohibits, among other
things, the appearance of conflicts of interest. Moreover, the Debtors' officers and directors should
have, but failed, to demand alternative solutions amounting to willful disregard of their fiduciary
duties.

K ELL E Y 0 RYE & WAR R E N

LLP

December 2,2010
Page 4
Conclusion
For all these reasons, the Committee believes that substantial and valid grounds exist to
commence suit against the Debtors' officers and directors for violating their fiduciary duties, gross
negligence and/or negligence. 2 The Debtors should be awarded a sum to be determined at trial, but no
less than $5,000,000 in compensatory damages.
If the Debtors do not file a lawsuit, or provide authority to the Committee to file a
lawsuit, against their officers and directors within 10 days of receipt of this demand, we will deem you
to have refused to comply with the demand made in this letter. At that time, the Committee will seek
authority from the Bankruptcy Court to institute a lawsuit to recover damages on behalf of the Debtors'
bankruptcy estates. 3
The Committee reserves and does not waive any and all rights to commence
proceedings against the Debtors, Harley Greenfield, the Board of Directors, and any other entity
concerning the facts and claims (and potentially additional claims) set forth in this letter.

cc:

James S. Carr
Jason R. Adams

2

The Committee believes that discovery related to tbe Debtors' dealings with Jara may reveal facts that
demonstrate additional potential claims.
"By definition, the fact of insolvency places the creditors in the shoes normally occupied by the
shareholders ...." Production Resources Group, L.L.c. v. NCTGroup, Inc., 863 A.2d 772, 791 (De. Ch.
2004). As a result, "the creditors of an insolvent corporation have standing to maintain derivative claims
against directors on behalf ohhe corporation for breacbes oftiduciary duties." North Am. Catholic Ed.
Programming Foundation, Inc. v. Gheewalla, 930 A.2d 92,101 (Del. 2007).
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December 6, 2010

non

WWW.OLSHANLAW.COM
DIRECT DIAL: 212.451.2299
EMAIL·AWOLFF@OLSHANLAW.COM

VIA UPS
Illinois National Insurance Company
175 Water Street
New York, NY 10038-4969
Re:
Insured:
Policy Type:
Policy No.:
Policy Period:
Matter:

Jennifer Convertibles, Inc.
D&O
01-420-58-47
December 13, 2009 - December 13,2010
Demand from Creditors' Committee

Dear Sir or Madam:
On behalf of Jennifer Convertibles, Inc., its directors and officers and any other insured
persons or entities (the "Insureds"), and in accordance with the reporting provisions of the
above-referenced Policy (the "Policy"), notice is given pursuant to the Policy or any other
applicable Policy, of a Claim against the Insureds.
Enclosed please find a copy of a written demand for monetary or non-monetary relief
against an Insured for an alleged Wrongful Act. The enclosed demand sets forth the particulars
of the claim.
Please respond with prompt acknowledgment of the receipt of this Claim and the
enclosed document.
Please direct all correspondence relating to this matter to the undersigned.

I"E'W ;£fl.~f'i OrF!(f;
'J.\4 BftOAf) swcn. 16fH FllJOR

NeWARK, Ne\l:' JERSEY 07109

1145080-1

ma>t-iONE; 973.331.7'10':)

FACS:tAlLE '1l3.331.7'2QQ

December 6, 2010
Page 2

If you have questions regarding the foregoing or if I may be of further assistance, please
do not hesitate to contact me.

~~\i[)
AllenR.

w~~rl
\.

Enclosure
cc:

Michael S. Fox, Esq.
Rami Abada
Harley Greenfield
Edward Bohn
Mark Berman
Kevin Coyle
Sobel Affiliates
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February 9,2011

TELEPHONE: 212.451.2300
FACSIMILE: 212.451.2222
WWW.OLSHANlAW.COM
DIRECT DIAL 212.451.2299
EMAIL: AWOLFF@OLSHANLAW.COM

VIA UPS
Illinois National Insurance Company
175 Water Street
New York, NY 10038-4969
Re:
Insured:
Policy Type:
Policy No.:
Policy Period:
Matter:

Jennifer Convertibles, Inc.
D&O
01-420-58-47
December 13,2009 - December 13,2010
Demand from Creditors' Committee

Dear Sir or Madam:
On behalf of Jennifer Convertibles, Inc., its directors and officers and any other insured
persons or entities (the "Insureds"), we write as a follow up to the Notice of Claim we sent on
December 6,2010.
When we sent the Notice of Claim, we enclosed a copy of a written demand for monetary
or non-monetary relief against the Insureds for an alleged Wrongful Act (the "Claim"). The
party making the Claim upon the Insureds has now demanded that the Insureds produce
documents relating to the Claim.
We note that the Policy requires the Insureds to defend and contest any Claim made
against them but that the Insurer is to advance such Defense Costs. The Insured is not to incur
any Defense Costs without the prior written consent of the Insurer. More than 60 days have
elapsed since the Notice of Claim was sent to the Insurer, but the Insurer has yet to provide any
written response to the Notice of Claim. Due to the Insurer's delay in responding to the Notice
of Claim, the Insureds have been forced to incur Defense Costs in order to comply with the
Policy's requirement that the Insureds defend and contest any Claim.
The Insureds will be responding to the demand for documents and the Insureds expect the
Insurer to advance all covered defense costs associated with such actions or any other actions
that the Insureds must take to defend and contest the Claim.
Please respond with prompt acknowledgment of the receipt of this correspondence.
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If you have questions regarding the foregoing or if I may be of further assistance, please
do not hesitate to contact me.
Very truly yours,

(!3.~
cc:

Michael S. Fox, Esq.
Rami Abada
Harley Greenfield
Edward Bohn
Mark Bennan
Kevin Coyle
Sobel Affiliates
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EXHIBIT D

EXHIBITE

EXHIBIT F

EXHIBITG

Sallie, Suhailah S.
From:
Sent:
To:
Subject:

Bethel, Jayme M
Wednesday, February 23, 2011 4:35 PM
Sallie, Suhailah S.
RE: 2004 Motion

From: Adams, Jason [mailto:JAdams@KelleyDrye.com]
Sent: Wednesday, February 23, 2011 10:14 AM
To: Nadritch, Jordanna L.; Fox, Michael S.
Cc: Carr, James <JCarr@KelleyDrye.com>; Smith, Kevin <KSmith@KelleyDrye.com>
Subject: RE: 2004 Motion

We are not willing to proceed as you request below and will be going forward with the motion on March 1.
From: Nadritch, Jordanna L. [mailto:JNadritch@olshanlaw.com]
Sent: Wednesday, February 23, 2011 9:58 AM
To: Adams, Jason
Cc: Fox, Michael S.
Subject: 2004 Motion

Jason – as you know, pursuant to section 15.12 of the Plan, on the Effective Date the Creditors’ Committee is deemed
terminated and dissolved. Thus, as of yesterday, the Committee lacks the capacity (post Effective Date) to pursue
the 2004 motion, rendering the motion moot and improper. In that regard, we suggest that withdrawing the 2004
motion and instead properly proceeding with the Litigation Trustee as the entity pursuing discovery in connection
with the D&O action. Please let us know if you are willing to proceed this way.
Thank you,
Jordanna
Jordanna Nadritch

O L S H A N
OLSHAN GRUNDMAN FROME ROSENZWEIG & WOLOSKY LLP
Park Avenue Tower
65 East 55th Street
New York, NY 10022
Direct: 212.451.2209
Facsimile: 212.451.2222
JNadritch@olshanlaw.com
www.olshanlaw.com

____________________________________________________________

To ensure compliance with requirements imposed by the IRS, we inform you that unless specifically indicated otherwise, any tax advice contained in this
communication (including any attachment to this communication, other than an attachment which is a formal tax opinion) was not intended or written to be used,
and cannot be used, for the purpose of (i) avoiding tax-related penalties under the Internal Revenue Code, or (ii) promoting, marketing, or recommending to
another party any tax-related matter addressed herein.
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