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UNITED STATES BANKRUPTCY COURT
THE SOUTHERN DISTRICT OF NEW YORK
In re:

Chapter 11

JENNIFER CONVERTIBLES, INC.,1

Case No. 10-13779 (ALG)

Debtors.
(Jointly Administered)

DEBTORS’ OMNIBUS REPLY TO RESPONSES TO THE DEBTORS’
THIRD OMNIBUS OBJECTION TO CERTAIN PROOFS OF CLAIM
Jennifer Convertibles, Inc. (“Jennifer Convertibles”) and its affiliated debtors, as debtors
and debtors in possession (together, the “Debtors”, now known as the “Reorganized Debtors”),
file this reply (the “Reply”) to the responses received with respect to the Debtors’ Third
Omnibus Objection to Certain Proofs of Claim Filed as Priority and Secured Claims that Do Not
Correspond to the Debtors’ Books and Records (docket no. 552) (the “Third Omnibus
Objection”). In support of this Reply, the Debtors respectfully state as follows:

1

The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification
number, if applicable, are: (i) Jennifer Convertibles, Inc. (4646); (ii) Jennifer Convertibles Boylston MA, Inc.
(7904); (iii) Jennifer Chicago Ltd. (0505); (iv) Elegant Living Management, Ltd. (5049); (v) Hartsdale Convertibles,
Inc. (1681); (vi) Jennifer Management III Corp. (3552); (vii) Jennifer Purchasing Corp. (7319); (viii) Jennifer
Management II Corp. (9177); (ix) Jennifer Management V Ltd. (9876); (x) Jennifer Convertibles Natick, Inc.
(2227); (xi) Nicole Convertibles, Inc. (5985); (xii) Washington Heights Convertibles, Inc. (0783).
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1.

Through the Third Omnibus Objection, the Debtors object to the amount and/or

the classification of the Claims listed in Exhibits A and B to the Third Omnibus Objection, and
seek to reduce, reclassify and expunge such Claims because the Claims do not correspond to the
Debtors’ books and records as: (i) the amount claimed exceeds the amounts reflected in the
Debtors’ books and records, (ii) the Claims lack sufficient documentation to ascertain the
validity of all parts of the Claims, (iii) the Claims are incorrectly classified as priority or secured
Claims, (iv) the Claims have already been paid by the Debtors, (v) the Claim is a tax claim filed
for a store lease the Debtors rejected during the course of the chapter 11 cases, and thus no taxes
are owed, (vi) the Claim is a shareholder claim, or (vii) the Claim is a late filed claim.
2.

The Debtors have received three responses to the relief sought in the Third

Omnibus Objection. The Debtors will address the merits of each response in this Reply, and
request that this Court expunge such claims as requested in the Third Omnibus Objection.
i.
3.

Georgia Department of Revenue

The Third Omnibus Objection seeks to expunge proof of claim no. 358, consisting

of a priority claim in the amount of $1,932.52 and a general unsecured claim in the amount of
$1,472.93, filed by the Georgia Department of Revenue (the “GDR”). The Debtors believe they
are current on their obligations to the GDR, and that the GDR has no valid claims against the
Debtors.
4.

On May 10, 2011, the GDR filed the Georgia Department of Revenue’s Response

to Debtors’ Third Omnibus Objection to Certain Proofs of Claim on the docket (docket no. 569)
(the “Georgia Response”).
5.

The Georgia Response states that a portion of their priority claim is based on the

Debtors’ late filing of withholding returns to the GDR from 2006-2010. It appears from GDR’s
proof of claim that the unsecured portion of their claim also arises from penalties assessed. The
2
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Debtors have always paid their withholding returns on a timely basis, and have never been
subject to late fees by the GDR in the past. Thus, any claim for late fees is unjustifiable.
6.

The Georgia Response further states that a majority of the GDR’s priority claim is

estimated, as the records of the GDR indicate that the Debtors failed to file the June 2006 sales
and use tax return (the “June 2006 Tax”), and until the June 2006 Tax is filed or the necessary
information is provided to the GDR, the GDR is unable to determine the actual amount due from
the Debtors. Attached hereto as Exhibit A is a copy of the deposited check showing payment to
the GDR of the June 2006 Tax. Thus, the Debtors do not owe any additional amounts to the
GDR on account of the June 2006 Tax.
7.

Therefore, based on the foregoing, the Third Omnibus Objection correctly states

there is no money owed to the GDR, and claim no. 358 should be expunged.
ii.
8.

Ohio Department of Taxation

The Third Omnibus Objection seeks to expunge proof of claim nos. 352 and 353,

filed by the Ohio Department of Taxation (the “ODT”). Claim no. 352 consists of a priority
claim in the amount of $2,619.35 and a general unsecured claim in the amount of $341.59.
Claim no. 353 consists of a priority claim in the amount of $5,754.83 and a general unsecured
claim in the amount of $654.36. The Debtors believe they are current on their obligations to the
ODT, and thus the ODT does not have a claim against the estate.
9.

On May 10, 2011, the ODT filed the Response of the Ohio Department of

Taxation to Debtors’ Third Omnibus Objection to Certain Proofs of Claim Filed as Priority and
Secured Claims that Do Not Correspond to the Debtors’ Books and Records on the docket
(docket no. 570) (the “Ohio Response”).
10.

The Ohio Response simply states that the Debtors have not met their burden to

produce sufficient evidence showing that the ODT proofs of claim should be expunged. The
3
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proofs of claim filed by the ODT indicate that the Debtors owe the ODT based on a field audit
assessment. See Notices of Assessment received by the Debtors from the ODT, each dated
November 22, 2010 and attached hereto as Exhibit B.

However, no field audit was ever

conducted between the Debtors and the ODT, and the Debtors ceased operations in Ohio as of
May 21, 2008, prior to the assessment period end dates of July 31, 2008 and January 31, 2009,
respectively.

See Letters from the Debtors’ Accounting Department to the ODT, dated

December 13, 2010 and attached hereto as Exhibit C.

Because no field audits were ever

conducted, there can be no assessment or penalty owed by the Debtors.
11.

Therefore, the Debtors do not owe ODT on account of the purported field audits,

and the ODT’s proofs of claims are improper and should be expunged in accordance with the
Third Omnibus Objection.
iii.
12.

Mr. James C. Jackson

The Third Omnibus Objection seeks to expunge proof of claim no. 363, consisting

of a priority claim in the amount of $2,078.47 filed by Mr. James Conlee Jackson, as Mr.
Jackson’s claim was filed more than two months after the bar date set by the Debtors in these
chapter 11 cases. Though not filed on the docket, the Debtors received the Reponse to Third
Omnibus Objection for James Conlee Jackson on May 1, 2011, a copy of which is attached
hereto as Exhibit D (the “Jackson Response”).
13.

The Jackson Response states that Mr. Jackson was not aware of the Debtors’

chapter 11 cases, and thus should not be bound by the bar date. As this court is aware, the
Debtors’ general bar date was set for October 25, 2010, in accordance with the Order
Establishing Deadline for Filing Proofs of Claim and Approving the Form and Manner of Notice
Thereof, entered by this Court on September 16, 2010 (docket no. 247) (the “Bar Date Order”).
Paragraph 13 of the Bar Date Order provides that “the Debtors shall publish notice of the Bar
4
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Date . . . in USA Today . . . which publication is hereby approved and shall be deemed good,
adequate, and sufficient publication notice of the Bar Date.” Bar Date Order at ¶ 13. On
September 27, 2010, the Debtors published notice of the bar date in the national edition of USA
Today, as described in the Notice of Certification of Publication, filed October 7, 2010 (docket
no. 275).
14.

Mr. Jackson filed his proof of claim on December 29, 2010, more than two full

months after the bar date. While the Debtors understand and are sympathetic to the fact that Mr.
Jackson did not become aware of the bar date until well after it had passed, the purpose of the
publication requirement is to give notice to all parties who may hold claims which are unknown
to the Debtors at that time. See, e.g., In re Best Products Co., Inc., 140 B.R. 353, 358 (Bankr.
S.D.N.Y. 1992) (finding publication of the bar date notice was reasonably calculated to apprise
unknown creditors of the necessity to file proofs of claim before the deadline, and was therefore
sufficient notice under the rules since the claimant was an unknown creditor at the time of the
filing of the bankruptcy petition and at the time the order setting the bar date was entered). The
Debtors provided such publication in a nationally circulated newspaper, USA Today, in order to
give claimants such as Mr. Jackson proper notice. Mr. Jackson took no steps prior to the bar date
to make a claim, either directly with the Debtors or with the Debtors’ claims agent.
15.

Thus, the Debtors do not owe Mr. Jackson on account of his claim, and the Third

Omnibus Objection correctly states that Mr. Jackson’s claim is a late filed claim which should be
expunged.
Notice
16.

Notice of this Objection has been provided to: (i) Office of the United States

Trustee for the Southern District of New York; (ii) Counsel to the Litigation Trust; (iii) Counsel
to the GDR; (iv) Counsel to the ODT; (v) Mr. James C. Jackson; and (vi) any other party who
5
1291658-1

has filed a notice of appearance in these cases. The Debtors submit that such notice is sufficient
under the circumstances.
WHEREFORE, the Debtors respectfully request that the Court grant the Debtors’ Third
Omnibus Objection, and grant such further relief as may be equitable under the circumstances of
this case.
Dated: New York, New York
May 13, 2011
OLSHAN GRUNDMAN FROME
ROSENZWEIG & WOLOSKY LLP
By:

/s/ Michael S. Fox_________________
Michael S. Fox
Jordanna L. Nadritch
Jayme M. Bethel
Park Avenue Tower
65 East 55th Street
New York, New York 10022
(212) 451-2300
Counsel for the Debtors and the
Reorganized Debtors
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