FORM B10 (Official Form 10) (9/97)

|LUNITED STATES BANKRUPTCY COURT Northern DISTRICT OF Illinois PROOF OF CLAIM
Name of Debtor Case Number -
KMART CORPORATION 02-2474 ) Z 5
NOTE: This form should not be used to make a claim for an administrative expense arising after the commencement rzn s g
of the case. A “request” for payment of an administrative expense may be filed pursuant to 11 U.S.C. §503. = zZ 3 w
Name of Creditor (The person or other entity to whom the debtor owes O Check box if you are aware that > m = 5 = M
money or property): anyone else has filed a proof of 5 :_El % g M —
KPT Properties, LP claim relating to your claim. ' O — & g,’ —
Name and address where notices should be sent: Attach copy of statement giving Q- ot TS
particulars. S0 S3mM
Margaret R. Westbrook, Esq. O Check box if you have never I g 2
Kennedy Covington Lobdell & Hickman, LLP received any notices from the F ;[g SE U
P. O. Box 1070 bankruptcy court in this case. < b4 = Q
. [J Check box if the address differs Z0
Raleigh, NC 27606 from the address on the envelope nT1 g 8
Telephone number: 919-743-7311 sent to you by the court. 3
THis SPACE IS FOR COURT USE ONLY

Account or other number by which creditor identifies debtor:

Check here [J replaces
if this claim [0 amends a previously filed claim, dated:

1. Basis for Claim O Retiree benefits as defined in 11 U.S.C. § 1114(a)
O Goods sold 0 Wages, salaries, and compensation (fill out below)
(O Services performed Your SS #:
[0 Money loaned Unpaid compensation for services performed
O Personal injury/wrongful death from to
[0 Taxes (date) (date)
K Other Pre-petition and post-petition rent
2. Date debt was incurred: 3. If court judgment, date obtained:
On or before January 22, 2002
4, Total Amount of Claim at Time Case Filed: $ See Exhibit A

If all or part of your claim is secured or entitled to priority, also complete Item S or 6 below.
[0  Check this box if claim includes interest or other charges in addition to the principal amount of the claim. Attach itemized statement of all

interest or additional charges.

5. Secured Claim.
O  Check this box if you claim is secured by collateral
(including a right of setoff).
Brief Description of Collateral:

O Real Estate [0 Motor Vehicle
[J Other
Value of Collateral: $

Amount of arrearage and other charges at time case filed included in
secured claim, if any: $

6. Unsecured Priority Claim.
& Check this box if you have an unsecured priority claim
Amount entitled to priority $ _See Exhibit A
Specify the priority of the claim:

[0 Wages, salaries, or commissions (up to $4000),* earned within 90 days before
filing of the bankruptcy petition or cessation of the debtor’s business, whichever is
earlier — 11 U.S.C. § 507(a)(3).

[J Contributions to an employee benefit plan — 11 U.S.C. § 507(a)(4).

[J Up to $1,800* of deposits toward purchase, lease, or rental of property or services
for personal, family, or household use — 11 U.S.C. § 507(a)(6).

Alimony, maintenance, or support owed to a spouse, former spouse, or child — 11
U.S.C. § 507(a)(7).

[0 Taxes or penaities owed to governmental units — 11 U.S.C. § 507(a)(8).

X Other — Specify applicable paragraph of 11 U.S.C. § 507(a)(l).

*Amounts are subject to adjustment on 4/1/98 and every 3 years thereafter with respect

to cases commenced on or after the date of adjustment.

7. Credits: The amount of all payments on this claim has been credited and deducted for THIS SPACE IS FOR COURT USE ONLY

the purpose of making this proof of claim.

8. Supporting Documents: Attach copies of supporting documents, such as promissory
notes, purchase orders, invoices, itemized statements of running accounts, contracts,
court judgments, mortgages, security agreements, and evidence of perfection of lien.

LP U9

DO NOT SEND ORIGINAL DOCUMENTS. If the documents are not available, g / / | , 0 a
explain. If the documents are voluminous, attached a summary.
9. Date-Stamped Copy: To receive an acknowledgment of the filing of your claim,
enclose a stamped, self-addressed envelope and copy of this proof of claim.
Date Sign and print the name and title, if any, of the creditor or other person authorized to file
this claim (attach copy of power of attorney, if any):
"Land]ord" (See Exhibit A)
3/5/0 > BV'%Z'W %L~ its Senior Vice President and Secretary

Penalty for presenting fraudulent clainl: Fine of up to $500,000 or imprisonment for up to 5 years, or both. 18 U.S.C. §§ 152 and 3571.
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| 1993, between |Thre sseeiates meekicut

/

Krart #3838
Lenoir, North Carolina

THIS LFASE made and entered into as of this 877 day of Ar/C ,

p—-Ir—Assecin n—Oe; bieut—Timited Parrknership, havi_rg
its principal office at 7000 W. Palmetta Park Road, Suite 408, Boca paton. h
33433 (herein referred to as "Landlord¥), and KMART CORPORATION, a Michigan
ocorporation having its principal offica at 3100 West Big Beaver Road, Troy,
Michigan 48084 (herein referred to as "“Penant"), R

WIINESSETH: ‘That in consideration of the rents, covenants and conditions
herein set forth, Iarxilordand'remntdoherebycovenant, promise and agrea as

1. IarxilorddoesdaniseuntoibnantandTenantdowtakefnﬁnImﬂlord
for the lease term the following property: Tenant's conpleted building
(designated Kmart), together with site to be constructed as
hereinafter specified by randlord at its expense together with land comprising
not less than Nine and 88/100ths (9.88) acres described in Parcel "A" of
Exhibit YA", attached hereto and made a part hereof, and situated in the city
of Lenoir, Cointy of Caldwell, State of North Carolina; said building to be in
the locations depicted on Exhibit "pw attached hereto and made a part hereof,
and of the following dimensions:

Kmart Building: 381'4* in width by 239'4" in depth
Total Size: 94,841 sq. ft.

In addition, ILandlord shall provide a fenced garden shop area having
dimensions of 60' in width by 184' in depth, as indicated on Exhibit wpe,
attached hereto.

Said land, completed building and site improvements, together with all
licenses, rights, privileges and easements, appurtenant thereto shall be
herein collectively referred to as the "demised premises",

Landlord hereby reserves for itself and gives and grants unto Tenant
during the lease term, including other tenants in the shopping center located
within the land described in Exhibit "A" and their, as well as Tenant's
agents, employees, customers, licensees and invitees the following licenses,
rights,_ privileges and easements: the use of parking areas, common areas

together with the use of any delivery or servicing areas adjoining Tenant's
sajd buildings or designated as such on Bxhibit "B", which areas shall be -

adequate for the passage, unloading and, if necessary, turning around of
trailer trucks and other commercial vehiclas.

mnthinwhic)\saiddateofoccxxparcybymexaantslnllocmr; provided,
however, the term of this lease may be extended as provided in Article 12
hereof. The phrase "lease texm", as used in this lease, shall be the term of
this lease and any extension pursuant to said Article 12.

3.  Tenant shall, during the lease term, pay to Landlord, at such place
as Lardlord shall designate in writing from time to time, an armual rental of
FOUR HUNDRED SEVENTY TWO THOUSAND SEVEN HUNDRED IWENTY THREE DOLIARS
($472,723), unless abated or diminished as 'hereinafter provided, -in equal

i advance

upontheﬁ.rstdayoftmleasetem; provided, however, in the event the
fixstdayot‘_ﬂieleasetermshallmtbeﬂnfirstdgyotamladarmn&;,
then the rental for such month shall be prorated upon a daily basis.
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4, 'I‘enantshallpayarddisdlargeanadvaloremreal estate taxes and
all assessments, general or specific, and all substitutions or replacements
thereof levied against the taxable premises during the term of the lease,
e:mludirgtherefmnpaymentofgmetalorspecialassmtswhid:are

or levied as a result of Landlord's activity in developing the
demised premises for Tenant's occupancy.

The term "taxable premises", as uséci in this lease, shall be that certain
land described in Parcel A of Bxhibit "A"togetherwithsm:hhﬁldingsam
other improvements located thereon. ‘

Landlord and Tenant shall use their reasonable efforts to obtain a
separatetaxassessmentwithrespecttothetaxablepreuiss. In the event
ﬂntaseparatetaxassess:entwithrespecttoﬂxetmablepmisescamtbe
obtgined, then for purposes of this lease, the parties shall refer to the

Intheeventthatneitheraseparatetaxasssmltforthetaxable
premises can obtained nor an accurate tax liability established from the
assessingoffcerecordscanbedetemined, the taxes allocable to the taxable
premises (and Tenant's share of taxes attributable to the Common Areas) shall
be egual to: (1) Tenant's pro rata share of taxes attributable to the
Tepant's Building, plus (2) Tenant's pro rata share of the taxes assessed
against the total land described in Exhibit "A". fTenant's pro rata share of
taxes attributable to the Tenant's building shall be computed by multiplying
the total tax liability against the buildings located within the land
described in Exhibit wan by a fraction the mumerator of which shall be the

against the land described in Exhibit man by a fraction, the mmerator of

forﬂaepaynentoftaxesarﬂassessmtshmedorleviedmoﬂaerhdmhmgs
existingonthelandotherthanthetanbleprenjses.

payableinﬂmeyearsinwhidxthisleasemamteminatesshaube

Tenant shall not be chargeable with, nor be obligated to pay any income,
profit, inheritance, estate, succession, gift, franchise, or transfer taxes
midmareormybeinpcsedupmlarﬂlord, itssucééssarsarassigm,by
Whatsoeverauthorityinposedormrsoeverdsigrated, e@xcept Tenant shall pay
any so-called "Rent Tax", (including, but not limited to, a tax similar in
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kind and nature as now imposed by the State of Florida upon rents payable), by

whatever authority such tax shall be imposed.

Writtenevidauceofﬂmpaymentoftaxsmﬂassmtsmslan
befmnishedbylbnanttolammrdupmlammzﬂ'swittmwﬂmefor.

The Tenant shall have the right to participate in all negotiations of tax
assessments. Tenant shall havethex’ighttocmtestthevalidityorthe

Shoppin;cexterbysudxappeuateoroﬂmproceedirgsasmybewhte
in the jurisdiction, and may defer payment of such obligations, pay same under
protest:, ort:ahssuchotherstepsas'l‘enantmydeanappropriate; provided,
however, Tenant shall take no action which will cause or aliow the institution
of any foreclosure proceedings or similar action against the demised premises.

Should the Landlord institute i to contest the validity or the
mnmtofanytaxorassssmentleviedagainsttheﬂmpphgmnter, the Tenant
will cooperate in such ings; provided, however that Iandlord shall

prweedhgsorshdlaractimagainstthedanisedpranisasmid\mightmlt
in the termination of this Lease. .

Should any of the proceedings refezredto.intheprecedingtwparagmphs
of this Article 4 resultinreducingthetotalamualmalestatetaxaxﬂ
assessment 1liability against the taxable premises, the Tenant shall be
entitled to receive all refunds paid by the taxing authcrities. If no refund
shallbeseamedinanygivenprooeedhg,ﬂmpartyhstib:timﬂmpmceedim
shall bear the entire cost. )

5. Tenant's said building and site improvements shall be carpleted and
delivered to Tenant promptly and with due @iligence. If the performance by
Landlord of any of itsobligatiorsrm'e\nﬂerisdelayedbyreasmofﬂ)eact
or neglect of Tenant, act of God, . strike, labor dispute, boycott, governmmental
restrictions, riot, insurrection, war, catastrophe, or act of the public
eneny, the period for the commencement: or completion thereof shall be extended
foraperiodequaltosm:hdelay. Landlord warrants that a general contract
for construction of said building and improvements referred to in Articles 1
and 11 hereof shall be

then Tenant shall, at any time thereafter, haveme-furtheroptimof
teminatingthislease.by notice to Landlord.

6. Tenant's said building and site improvements shall be constructed by
Landlord, at its sole cost and expense, in accordance with the
drawings and specifications prepared by Landlord which shall, with respect to
standards of on and division of responsibility for supplying
materjals and equipment, substantially satisfy the provisions of Tenant's
typical store drawings and specifications, prior recagipt of which Landlord
hereby acknowledges and which are identified as set No. K-1282 containing such
additions, changes, and modifications as are more particularly set forth in
that certain letter dated June 12, 1992, written by S.K. 1, A.I.A., Director,

-3 -



Guarantee
jal.

NL3838.RCB

Design Division, ion Department, Kmart Corporation to Ms.
Gooch, Konover & Associates, South, Inc., 7000 West Palmetto Park Road, Suite
408, Boca Raton, FL 33433, a copy of which letter is attached hereto and
marked Exhibit o,

Said typical drawings and specifications are subject to the following
exceptions and such other deviations as may be approved in writing by Tenant's
Construction Department:

(a) such modifications of arrangement of space, location of entrances,
exits,andcolmarﬂctherstmcumalnuwsassmube
i:ﬂiwtedonstorelaymxtdtawirgsmid\slmllbepreparedwmt
and be delivered to Landlord within thirty (30) days after receipt
of ILandlord's written request therefor, which request shall be
accompanied by preliminary building outlines, together with any
available elevations and sections;

(b) Chanqesoftypearﬂstandardsofcmsm:ctimandofarramamtto
~ﬂueextentassha11berequiredbyapplicab1elaws,codesor
ordinances

Said working drawings and specifications shall be submitted to Tenant in

timetopemdtareviewamiapprwalbylﬁuntpriortocmm:entof

construction. Such approval shall nhot be unreascnably withheld. wWithin sixty
(60) days after receipt of such working drawings and specifications, Tenant
shall in writing, inform Landlord of required revisions or corrections thereto
which are necessary to conform said working drawings and specifications to the
Tenant's typical store drawings and specifications hereinbefore referred to,
and Landlord shall make such revisions or corrections and resubmit them for
Tenant's final approval. In the event Tenant shall not inform Landlord of
such desired revisions or oorrections within said sixty (60) days, said
working drawings and specifications shall be deemed approved and acoepted for

Said typical drawings and specifications, and working drawings and
specifications as approved by Tenant shall constitute a part of thig lease.

constructi
.Anypaynentsdueslullbemdewithinamasmableperiodoftine
after demand is made for such payment.

7. Landlord shall unconditionally guarantee all work pexformed by or
for the Landlord in the construction of Tenant’s huilding and site
improvements against defective workmanship and materials for a period of one
(1) year from commencement of lease term or date of final acceptance in
writing to Landlord by Tepant, whichever is later, unless a different period

8. For a period of seventy five (75) days after completion of Tenant's
building by ILandlord, as set forth in Article 10 (b), Tenant shall have the
privilege, rent free of entering said buildings for the purposes of installing
stockroom equipment and salesfloor trade fixtures, storing merchandise,
training personnel and other pre~opening activities. The Landlord's canpletion
ofthehxildingshallbemtruedtomanthemildingismhstantiany
complete except commections to Tenant's equipment, i.e. permanently enclosed,
completely decorated inside and out, floor covering installed, electrical
system complete, mechanical systems functioning on controls, toilet facilities
camplete for both sexes, fire protection system including alarms conplete.
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landlord and tenant agree to make reasomble efforts to equitably
distrihztebehveenlarﬂlozdardlb:antﬂlecostofutilitybﬂlsimxrred
d\mingﬁleperiodbetweenmmntatterﬁgﬂnmildirgforthemposgset
forthintheArticle9aniopenin;for husiness.

Iandlord shall advise Tenant's Regional Construction Manager in writing
ninety (90) days prior to his projected completion date to allow Tenant to
Place orders for fixtures, arrange for personnel and order werchandise.

9. Prior to commencement of the lease term, Landlord shall oconstruct,
in accardance with said working drawings and specifications approved by
Tenant, on the premises described in Exhibit "A", all of the sidewalks,
service drives, parking areas, driveways, streets, curbs, directional signs
(not Tenant's pylon) and related inprovements, substantially as shown on said
working drawings amd specifications (all of which improvements shall
hereinafter, alongwiththelandtheremmtructed, be referred to as the
"common areas") .

Iarﬂlordshallalsoconstructorcausetobeconstmctedupmcertain
property or rights-of-way contiguous to the premises described in Exhibit A,
all sidewalks, driveways, streets, curbs, acceleration, deceleration and
stacking lanes, traffic controls, and signals, directional signs and related
improvements in acocordance with said working drawings and specifications and
the requirements of any governmental bodies.

Landlord covenants and represents that at the commencement of the lease
term, there shall be adequate sidewalks, driveways, roadways and entrances for
autmntivemﬂpedmtrianim;r&esmﬂegresstoarﬂtrmﬂledanisedprmises
and adjacent public streets and highways, as shown on said working drawings
and specifications.

specifications.

ILardlord further covenants that the aggregate area depicted on
Bdiibit "B" provided for the parking of automobiles shall during the lease
term be sufficient to accommodate not less than Seven Hundred Thirty-Nine 739)
automobiles on the basis of arrangement depicted on Tenant's working drawings
and specifications.

Liability Insurance. During the lease term, Landlord at its sole
shall keep Tenant insured agai all statutory and common law liabilities for
damage to property or injuries, including loss of life, sustained by any
person or persons within or arising out' of said common areas, whether caused
by Tenant's negligence or otherwise, in a policy or policies with minimum
Coverage of One Million and No/100 Dollars ($1,000,000) with respect to injury
to any one person and Two Million and No/100 Dollars ($2,000,000) with
toquxeaccidentordisaster, andFiveHurtlred'mwsaxﬂardNo/lOODollars
($500,000) with respect to damage to property. All such policies shall bear
endorsements

mringthebeasetem,menantshallreinhzrsemelarﬂlordforitspro
mtashareoftheliabilityhﬂmarnalarﬂlo:dsmllmintainfortmconmn
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areas of the Shopping Center premises. Tenant's pro rata share shall be
computed by dividing the square footage of Tenant's building {excluding the
unenclosed portion of Tenant's garden shop), by the square footage of the
total mmber of additional buildings (including Tenant's building but
excluding the unenclosed portion of Tenant's garden shop) that are actually
located on the Shopping Center premises depicted on Exhibit "B" anq described
in Bxhibit "A®. fTenant shall pay said pro rata share within thirty (30) days
after receipt of a statement from landlord, which statement shall include a
billforthepranimu, acopyofthepolicyarﬂabreakdownasto'nenant'spro
rata share. Intheeventlardloniobtai:stheforegoingﬁmucawithregatd
to the demised premises only, ﬂxe'nenantshallpay.thecostthereof.

Notwithstanding anything contained herein to the contrary, Tenant
reserves the ;ight, for any reason whatsoever, at any time upon thirty (30)

maintain the 1ljability insurance for the comon areas located within
Parcel "A" of Exhibit vanw by obtaining a separate policy or maintaining said
insurance as part of its self-ﬁmmeprogramslmldmﬂnt'snetworthbe
not less than One Hundred Million Dollars ($100,000,000.00).

Indemnification. Landlord further agrees at its sole expense to deferd,
indemnify ‘and hold Tenant (and all of its officers, agents and enployees)
harmless against any and all liabilities for damages for claims arising cut of
said comon areas or Tenant's use thereof, by reason of any act, action,
neglect or amission on the part of Landlord and/or Tenant (excluding Tenant's

In the event that unauthorized persons, including tenants or invitees of
tenantsoowpyinghxildingsnoworatanyfutmetimlmtedbeyaﬂthe
limits of the land described in Béhibit "A" utilize the demised premises for
parking or other purposes to an extent which shall be cbjectionable to Tenant,
landlord shall at its sole expense, upon written request by Tenant, take
whatever action as shall be so requ to prevent said unauthorized
utilization, including the erection of fences or other barricades.

Tenant shall be entitled, at any time, to utilize portions of the common
areas within Parcel A of Exhibit "an for outdoor shows, entertainment or such
other uses which in Tenant's Judgment tend to attract the public, provided

10. The term "date of occupancy by Tenant", as used in this lease, shall
be the first to occur of the following two dates: (a) the date upon which

or
of Occupancy, and (ii) all of the representations and warranties set forth in
Article 11 shall be fulfilled; exocept, however, notwithstanding anything to

the contrary in this lease' contained, in the event said date of

and (ii) of this Article 10, and in the event of the exercise of such option,
Iandlord shall complete said baildings and site A as
as possible; provided, however, if Landlord shall have Failed to conplete said
mildingsarﬁinprwanentsaocozdingtoﬂxesaidmkingdrawirgsam
specifications within ninety (90) days after Tenant opens for business and
aftermtioathereoftolarﬂlcxd, 'Denantshallthereatteratanytimbe



privileged, but not obligated, to camplete, oofrect, or remedy in all or part
anyswadef'iciency, and the cost thereor shall be deducted from the rentals

Notwithstanding anything in this  paragraph and in the event that
Landlord shall have completed the buildings and improvements depicted on
Exhibit "B", including satisfying all punch list items and all representations
arxiwan:antiesoflarﬂlordcontainedinthislease, then Tenant agrees to

exercised by notice inwritinggiventothe'nemntwitlﬁnonem'.iredtvmty
(120) days after date of mailing of the Tenant's aforesaid moticea o the
" Jandlord, to cancel and terminate this lease. If the Landlord exercises its
said option, thisleaseshallmmelarﬂterminatemthalastdayotﬂxe
nnnthnexﬁfoﬂwirgtheerﬂofsaidmmehnﬂredtwenty(uwdaysperiodam
the Tenant shall be released from any further liability under this lease.

-

Landlord's " 11. Landlord represents, warrants and covenants that it shall, prior to

Represent- commencement of the lease term, complete the buildings and site

ations and substantially in accordance with the site plan depicted on said Exhibit "pv
Harzanties uding completion of said common areas inaccordaxwewithﬂiepmvisiors of
5 Article 9 hereof. Iandlord further covenants that it will not erect any
3, mildi:gsoroﬂmerstructuramﬂuelarddscribedinmu“h"emeptas
P shown on said Exhibit v, .

g o« ) .

?:'a ~_Landlord also represents, warrants, and covenants that a supermarket
-0 & tenant of at least 37,898 square feet shall be under construction within the

shopping center premises as depicted on Exhibit "B" and shall open for
businessnotmrethan%daysafterﬂxe"DateofOowpamy"byTernnt.

I ord also represents, warrants  and covenants that no instrument
restricty theshoppirgoenterorena;mbrameotlandlmd'stitlatot}nhrd
depicted/on Exhibit “p*, including but not limited to Mortgages, Declarations,
Leases, ipromlihsenentbgreementsandOperathnggrealents,stunhpair

L

at Blowing Rock Boulevard (U.S. 321) at
signal will be constructed prior to

egress drive but cannot represent or

lease and that any restrictions shown on Exhibit " "B", fncluding outlot

warrants and covenants that it will
h conditions and agreements set for

relating to the construction of a traffic si

S8 restrictiom,shallbestrictlyenforced by Iandlord, its successors and
&?53‘1 assigns. .
o [ IR ]
o5 3.:5"3 Landlord further represents, warrants, and covenants that the term of the
8 >0 3" o Jexdsting lease dated February 1, 1977 bétween Kmart Corparation and Marvin M.
- R Patrmamsianomverforﬂxemmyoperatithstorelssosﬂmu
ig §§: temhnteupmﬂmdateﬂntmntmforhlshmswiﬂﬁnﬂmmises
Hghedd ' -
BEuRs L Landlord further . warrants and covenants that the land
S @3 a W gdescribed in Exhibit "A" will at the time of the commencement of construction
TAdET e H byIarﬂlordandatthetimeofthecomemazentottlmleaseterm,be ly
33435 § Hand unconditionally zoned for Tenant's intended use, -and that all
govermmental consents, permtsaxﬂappravalsforsugxuseshallhavebeen
obtained. Further, Iandlord shall deliver - to Tenant a Certificate of
Occupancy prior to of the lease term.

N?ﬁ)/?n .RCB -7 -
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'meleasebemshallmtcmmencearﬂsaidanmalrentalarﬂother
d\azgespayablemﬂerthisleaseshannotmtoaccmewrtilfhe
foregoing representations and warranties shall have been fulfilled; provided,
however, intheeventﬂlat'nenantshallelecttoopenformsimsbeforethe
Landlord shall have fulfilled the foregoing representations and warranties,
the term of this lease shall cowmence, but Tenant shall not be obligated to
pay the anmual rental; provided, furthef, in lieu thereof, Tenant shall pay
monthly in arrears one percent (1%) of gross sales as defined herein and
Tenant shall contimue sald payment until ILandlord's said representations and
warranties shall be fulfilled, at which time Tenant shall commence payment of
the rental set forth in Article 3 hereof. .

The term "gross sales”, as used herein, shall be the total sales of
merdaarﬂiseorservioesmdebyTenantoranyoccupantoftmdmised
premises, whether wholesale or retail, cash or credit (including merchandise
ordered on the demised premises and delivered from another place) and shall

used by Tenant on any part of éhedemisedpremis&s, except that the following
shall be excluded:

(a) sales of merchardise subsequently retwrmed for refund or credit,
merqxarﬂisetrarsfexredtoawarelnxseoramtherstoreofmenant,
discounts on merchandise which shall be allowed to employees of
Tenant, ormerdlarﬂisewhidashallbeissuedinredaptimof
trading stamps, if any, whidlshallhavebeenisaxedfreeofdxarge
to'l?nant'scustanersattlwtimeofsaleofcmermerdnrﬂiseor
services;

(b) Any and all taxes levied upon, assessed against, or measured by the
receipt}orpurd':aseofmerdaandisebyanyoowpantotsaiddenjsed
premises, and any and all occupational sales taxes and other taxes
levied upon, assessed against, based upon, or measured by (i) such
occupant's gross receipts, or” any part thereof, or (ii) the sale or
sales price of merchandise and sexvices, or either, and which shall
be payable by such occupant, whether or not collected by such
oocupantfrmit'sctstanersasreinhxrsementorasagentofthe
taxing authority, and whether or not the same shall be ocommonly
known as a sales tax, use tax, retailers' occupational tax, gross
receipts tax or excise tax; provided, however, said taxes to be
excluded from gross sales shall not include any net income tax,
frandq'.se,oranyoﬂxertaxmtleviedupmcr

regulations, laws, statutes or ordinances;

(c) Receipts from cigarettes, lockers, stamp machines, public
telephones, pay toilets, “kiddie rides", money orders and all
licenses sold to the public;

(d) Service and interest charges for time payment accounts and charge
accounts;

(e) All sales of merchandise or services made by any food market which
shalloocupyanyportimorportioxsofﬂxeda:ﬂsedpranises;am

. (£) All sales of automotive gasoline or diesel fuel.

In the event Iandlord’'s representations and warranties shall not be
fulfilled within ninety (90) days after commencement of the lease term, Tenant
thereafter shall have the option of (i) completing said representations and
warranties at Iandlord's cost and expense including, without limitation,
overhead plus interest at the lower rate of eighteen percent (18%) per anmum
or the highest rate not prohibited by law, (ii) contiime to pay monthly in
arrears one percent (1%) of said gross sales until randlord's said
representations and warranties shall ba fulfilled or (iii) terminating the

-8 -
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Leasa by notice to Landlord, which notice shall state an effective date of
termination of not less than sixty (60) days from the date of such notice.

12. (a) Tenant shall have ten (10) successive options to extend the term
of this lease for an additiocnal pariod of five (5) years on each such option,
swinextaﬂedtemtobeginrespectivelyupmtheaqxiratimofﬂutermof
thisleaseorofthisleaseasextezﬂed'arﬂthesamternsandcmﬂitiasas
herein set forth shall apply to each Such extended term. If Tenant shall
elect to exercise the aforesaid options, it shall do so by giving notice to
Landlord not less than six (s)mnﬂmspriortotheexpiratimofthetermof
thisleaseorofthisleaseasextenied. .

13. Intentioﬁally amitted.

14. Tenantshallatitswnexpeme,mrrymxtsud\repairsarﬂ
mintemmeasitdeatsnecessarytokeepthad&dsedpranisesingcodorder
and repair, butinnoeventshall'renantberequiredtomakeanyrepairsor
replacements (or be liable for the cost thereof) which shall be the obligation
of Landlord under Article 7.

Notwithstanding the foregoing provisions of Article 14 herein set forth,
ILandlord shall contract for sweeping, striping and snow removal for the
parking areas, driveways, sidewalks and streets of the common areas as shown
on Exhibit B and maintain same in a clean, safe, sightly and serviceable
condition. The Landlord shall further maintain all landscaped areas.

'I'enantshallpayttmlardlorditsprb—ratashareotthecostsot
maintaining the common areas as herein provided. Tenant's said share shall be
based upon the ratio that the grourd floor area of Tenant's building bears to
the total grossgramdfloorareacmtainedinallhlildingsact\allyemchad
on any portion of the land described in Exhibit "A", and depicted on
Exhibit »Bn,

For purposes of this Article, thecostsofmaintainingthecammareas
and common facilities shall mean the following: (1) all amounts paid for
cleaning and sweeping (which shall be performed as often as necessary hut not
less than once weekly) and restriping (whidmshallbedonemtl&ssthanonce
every two years) of the parking areas, sidewalks and driveways, including snow
and ice removal, which shall be performed as often as necessary; (2)
maintenance and repair of planted or landscaped areas; (3) maintenance, repair
arﬂreplacanentofbulbsarﬂlightstaﬂardswiﬂxrespecttoﬂmparkirglot
lighting and electrical cost of lighting if Tenant's parking lot lighting is
not metered directly into mm'sneterasprovidedinthishrticle; (4) and
waqsarxisalariwotpersmsdirectlyarﬂacunllyperfozmimservices
described herein. meoostofnaintainingthecommareasm'domum
facilities shall not include real estate taxes, capital expenses (other than
in comnection with resurfacing of the parking areas, sidewalks and driveways),
depreciation, permit fees, electric lighting charges beyond Tenant's norwal
business hours unless Tenant is operating during extended hours, rubbish
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)
removal for other tenants, or other administrative expenses, including

overhead.

Iandlord shall maintain accurate records with respect to the aforesaid

costs and shall submit to Tenant a

bill not more often than every 30 days

durirgthetemofﬂ;eleaseforthegumntmquiredtobepaidbymenant
hereunder. Such bill will set forth the items and amounts charged to Tenant
in reasonable detail and will reflect the calculations of Tenant's obligation.

With such bill, Landlord shall also

sulnit to Tenant copies of paid receipts

to support each said item and amount. Tenant shall pay such amounts within
thirty (30) days after receipt of Landlord's billing therefor.

Tenant may, upon seven (7) days

notice, have Landlord's records of common

area expenditures for the previous twelve (12) month period audited by
Tenant's accountant; should such audit disclose any overpayment by Tenant,
Landlord shall remit said overpayment upon demand.

Notwithstanding anything contained herein to the contrary, Tenant
reserves the right, for any reason whatsoever, at any time upon thirty (30)
days prior written notice to ILandlord to assume the duties of Iandlord to _-
maintain the common areas located within Parcel A of Bxhibit "AY. If Tenant
shall elect to maintain the comwon areas located within Parcel A of Exhibit

Unless otherwise specified

in  Tenant's typical drawings and

specifications referred in Article 7 (Drawings and Specifications), Landlord
shall, at Landlaxd's sole cost and expense, have that portion of the common
facilities lighting standards located within the land described in Parcel A of
Bhibit "A" metered directly into Tenant's meter and Tenant shall be
" responsible for the cost of supplying electricity thereto. The balance of the
camon facilities lighting standards shall be metered into the meters of
Iandlard's other tenants as depicted on Exhibit “p" or into Landlord's own
netermﬂlarﬂlocd'soﬂwrtemntsormndlordstuauberespmsibleforﬂn
cost of supplying electricity thereto.

. expense

or erect or construct additional mildingsorstructuresonanyportionof‘ﬂxe
demised premises and make such alterations, additions or changes, structural
or otherwise, inarﬂtoitsmildingsasitmaydeenmcessaryormitable.
'rheTenantmayatanytimerazethevmoleoranypartofanymildirgatany
time standing upon the demised premises, provided that, if it does so, it
will, without unnecessary delay, replace that which is demolished with a
structureeqmltoorgreaterinvaluethanthemildmgrazed. Landlord
shall cooperate with Tenant in securing building, sign and other permits or
authorizations required by appropriate authorities for any work permitted

16. Larxilordcovenantsaxﬂagres'tmtthedanisedpranis&ssmnbe
properly serviced with gas, electric, ‘ telephone, water, sewer and other
utilities sufficient to meet Tenant's requirements as of the commencement of
the lease term. Tenant shall pay all charges for utility raw materials (gas,
if available, water, sewage, telephone, electricity, etc.) furmnished to the
demised term.

premises during the lease
; Iandlord may provide a disposal

or septic tank system in lieu of public

tary sewer, subject to Tenant's written approval of plans and

specifications and Landlord's

obligation to clean and maintain said

system at all tiwes in good and serviceable condition at its sole expense.
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17. Tenant shall ohserve and comply with all requirements of rules,
orders and regulations of the federal, state and municipal goverrments or
othér duly constituted public authority affecting said demised premises
including the making of non-structural alterations, insofar as they are due to
Tenant's occupancy; provided, however, in the event such rules, orders and
requlations shall either (a) require structural changes, including but not
limited to, the erection of a fire: escape or exit, or (b) require
nmrstnnttmaldungeswhimvmldhavébeenrequixedirrapectivaottm
nature of the tenancy, then in either such event, the same shall be complied
with by Landlord at its sole expense.

18. Anymirgtoﬂxecontraryinthisleasembdiﬂ)stamm the covenants
cmtainedintkﬁsleasetobeperformedbylandlordshallmtbebhﬂim
persaally,orupmanypartner,axployeeoragmtofﬂmlarﬁlctdmtimtead
saidoovenam-sarenadeforﬂmexxmposeofbirﬂixgmlythefeeshpleor
leasehold estate which Iandlord owns in the demised premises; provided,
however, the obligations imposed by aArticle 7 of this lease shall be
personally binding upon Landlord.

19. From and after the "date of occupancy by Tenant," as that term is
defined in Article 10 hereof, should Tenant's net worth at any time be less
than One Hundred Million Dollars ($100,000,000.00), upon written request of
thelarﬂlordornnrtgaqee, Tenant shall procure fire insurance with extended
Coverage- endorsement upon the building erected by ILandlord to
Article 5 hereof in an amount equal to eighty per cent (80%) of the

Policies of fire insurance procured pursuant to this Article shall assurae
ard be payable to Lardlord, Tenant and mortgagee and shall provide for release
of insurance proceeds to Tenant for restoration of loss.

Landlord and mortgagee, if any, shall be furnished certificates from the
insuringompanyslwwimtheadstaweofmimme. In case of loes,
Mntisherebyauﬂmrizedtoadjustthelossardmteptootunreofin
the name of all parties in interest.

In the event that, atanytimedurixgt!nleasetm-m, the permanent
improvements then constituting Tenant's tuilding and site improvements shall
be damaged or destroyed (partially or totally) by fire or any other casualty
imxmableurﬂerastardarﬂﬁrearﬂextuﬂedcaverageeniozserentmt
shall, at its expense, promptly and with due diligence either (1) repair,
rebuild and restore the same as nearly as practicable to the condition

Lardlord within thirty (30) days thereafter and Tenant shall have an
additional sixty (60) days, rent free, within which to remove its

from the demised premises, If'I\enantiscnrryingfireim:ramatoeightyper
cent (80%) of the replacement value, all the insurance proceeds shall belong
toIardlordard/orIarﬂlctd'smrtgageeastheirintuestmyappear;inﬁ:e
eventthepropertyisself—insmedatﬁ:etimoftheloss!!mntsmu
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reimmrselarﬂlordarﬂ/orthennrtgageeforanmmtequivalenttoﬂxe
irsurameprooeedsthatwwldhavebeenpaidhadinsmancebeeninfotcé, but
not to exceed eighty per cent (sot) ofﬂ'xereplacenmtvalueofﬂ'lehﬂ.ldirq.
Intheeventthatthisleaseshallbeternﬁxntedasabovepmvided, all
meamedrentarﬂotherdmrgespaidinadvameshallbereﬁmdedtomm.

In the event that, at any time during the lease term, any building or
buildings within the site depicted oh Exhibit "B", other than Tenant's
building or buildings, shall be damaged or destroyed (partially or totally) by
fire, the ele:;ents or any other casualty, Landlord shall, at its expens:,
pramptly and with due diligence repair,reb.xildamrestorethesameasmary
aspracticabletothecmditimadstingjustpriortosuchdamgeor
destruction; or altermatively Landlord shall be required to clear, clean and
raze the fire damaged buildings.

Each party hereto has hereby remised, released and discharged the other
party hereto and any officer, agent, atployeeorreprsem.ativeofsuchparty
of and fram any liability whatscever hereafter arising from loss, damage or
injury caused by fire or other casualty for which insurance (permitting waiver
of liability and containing a waiver of sulrogation) is carried by the party
at the time of such loss, danageorinjurytotheextentofanyrecoveryby
tlminjureapa;tymﬂermdxinsumnoe.

20. In the event all of Tenant's buildings constructed by Iandlord shall
be expropriated or the points of ingressandegrwstoﬂ&epublicroadways
substantially as depicted on Exhibit "B be materially impaired by a public or
quasi-public autharity, Tenant shall have the option to terminate this lease
as of the date Tenant shall be deprived thereof.

In the event that less than the whole but more than ten percent (10%) of
Tenant's buildings constructed by Landlord shall be expropriated by public or
quasi-public authority, Tenant shall have the option to terminate this lease
asofﬂxedateTenantslnnbedispossssedfrmﬂxepartsoexpmpdated, by
giving notice to Landlord of such election so to terminate within ninety (s0)
days from the date of such dispossession.

In the event of an expropriation of any portion of Tenant's buildings,
constructed by Landlord, and if this lease shall not be terminated as
hereinabove provided, it shall contimue as to that portion of the said
buildings which shall not have been expropriated or taken, in which event
Landlord shall, at its sole cost and expense, Prouptly and with due diligence
restore said buildings as nearly as practicable to complete units of like
quality and character as existed just prior to such expropriation. The anmual

Without limiting the foregoing, in the event that any of the land
described in Parcel A of Exhibit "A" shall be expropriated by public or
quasi-public authority, ILandlord shall make every effort to substitute
equivalent and similarly improved lands contiguous to and properly integrated
with the remainder of the site depicted on Exhibit "B*. If Iandlord shall be
mxablamsubstiuxtesudmlarﬂsarﬂif'meormacprq:riatiasslnuin
tcbaldeprive'renantoftheuseofmrethantmpercmt (10%) of the land
described in Parcel A of Exhibit "A", then, in such event, the Tenant shall
havetheoptiontotmnimtemisleaseatanytimewiﬂﬂntwelve (12) months
after such deprivation becomes effective by giving notice to Landlord.

Intheeventthisleaseshallbetermimtedp&msuanttothishticle,any
mmlrentalamioﬂlerma:gespaidinadvameshallkberefmﬂedtomant,
and Tenant shall have an additional sixty (60) days, rent free, within which
toremveitspropertyfmﬂxedemisedprenises. In the event that at the
time of any expropriation of Tenant's buildings, Tenant shall not have fully
amrtizedexpaﬂiturswhid:itmy}nvemdemammtot .
altérations or changes to its buildings, Landlord shall assign to Tenant that
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portimofanyawardpayableasaresultotsudxwiatimass}nnequal
the unamortized portion.of Tenant's said expenditures. Said unamortized
portion of Tenant's said expenditures shall be determined by multiplying such
expemiumesbyafzactim,menmtorofwhid\shanbeﬁxemmberot
raai{ﬁ:gyearsofﬂnleasetermatﬂxetineofs@&prq:riatimamthe

'nenantshallmtbeentitledtoshareinanyawardnadebyreasmof
ecpropriationoflandlozﬂmildingsonﬂmedmxisedprauiss, or any part
thexeof, by public or quasi-public authority, except as set forth in the

paragraph relative to unamortized expenditures by Tenant and then
mlyiftheawazdforwdmunannrtizede:@endihmsmubeuadebythe
expropriating authority in addition to the award for the land, buildings and
other improvements (or poartions thereof) comprising the demised premises;
hwevu,ﬂmlbrnnt'srighttoreceivecmpersatimfordmmgaortostﬂmin
any award shall not be affected in any manner hereby if said compensation,
damages, orawa:dismadabyreasonofﬂxeatpropriatimoftlnlarﬂor
buildings or improvements constructed or made by Tenant.

Use, Assign- 21. The|premises hereby demised may be used for any lawful purpose.

ment and 'mnantmyas*signthisleaseorsubletmemoleoranypaztorthedanised

Subletting premises, but if it does so, it shall remain liable and responsible under this
lease.

Notwithstanding the foregoing, Tenant agrees with Landlord that
premises located within the shopping center as depicted on Bhibit ngn
includingthedemisedpranisesshallmtbeusedasadiscatlmque, dance hall,
night club, movie theatre, bowling alley, health club or office building. fThe
shopping center premises shall not be used for a movie theater, bowling alley,
drive-up photography kicsk and in no event shall the demised premises be used
for the sale, distribution or display bf: any paraphernalia comonly used in
use or imngestion of elicit drug or any X-rated, pornographic, elude, or so
called "adult" newspaper, book, magazines, film, picture, video tape, video
discorc&ersimilarrepresenbatimormerdxandiseofanykim, and no so
called’ "penny arcade", "video game room", or "amusement center" featuring
electronic video games, pinball machines, slot machines or other similar coin
Operated devises be permitted. Mﬂxenmre,mﬂntagresﬂ\atsolq\gas
Bi-Io, Inc. or its affiliates, or another supermarket chain of like quality
and reputation gperating at least 20 stores is operating a supermarket or
grocery store on the property described in Exhibit "A" Parcel B, Tenant agrees
tlntnopartofthedemisedprenises, being Parcel A of Exhibit "A", shall be
used by Kmart Corporation, its Successors, assigns, representatives, or heirs
for the sale of grocery, meat, produce, dairy, bakery products, pharmaceutical
supplies, prescription drugs and medicines, or any of them. Notwi
anything herein to the contrary, Kmart Corporation, its successors, assigns,
representatives, or heirs may: .

(1) operate a pharmacy and, asapartofmmmcyorirﬂepmﬂmtly
thereof, engage in the sale of pharmaceutical supplies, prescription
drugs and medicines on its leasedpranisesinﬂ)e&wppirgwrter;

(2) engage in the sale of grocery, meat, produce, dairy and bakery
prodwtsformoroffﬁrmissconsmptiminanareamttoexceeﬂ
five thousand (5,000) square feet exclusive of aisle space on its
1easedpremisesinthesho;ping0enterinamannexwhid\is
incidental to its general retail business; and

(3) engage in the operation of a deli, lunch counter, cafeteria or
similar facility in which Kmart sells food and beverage which may be
consumed on or off its premises. .

Notwithstanding the foregoing, the restrictions herein shall be void in the
event:

NL3838.RCB - 13 -



Signs

NL3838.RCB

(1) Bi~lo, Inc. Supermarket, its affiliates, or another supermarket
shain of like quality and reputation operating at least 20 stores
ceases to be that tenant of the building designated on Exhibit "pe
as "Bi-Lo" or

(2) Bi-Io, Inc. Supermarket, its, affiliates, or ancther supermarket
shain of like quality and reputation operating at least 20 stores
failstooperateasuxaermaﬂcetforaperiodoflsodaysinthe
building designated on Exhibjt “g" as "Bi-Ilo, Inc." except for
norwperationduetofireandwsualtyforapariodmttoexceedone
year. .

22. The demised premises shall be referred to by only such designation
as Tenant may indicate. ILandlord expressly recognizes that the service mark
and trademark "Kmart" is the valid and exclusive property of Tenant, and

thatitwinmtatanytinedoorcausetobedoneanyactorthhgdirectly
or indirectly; contestjngorinanywayinpairin;orterﬂjngtoinpajxany
part of the Tenant's right, title and interest in the aforesaid mark, and
Iardlordstmllmtinanynmmerrepresent.thatithasmerstﬁpintmtin
the aforesaid mark or registrations therefor, and specifically acknowledges
umtanyusethereofwrsmnttoﬂﬂsleaseshallmta'eateinlanﬂordany
right, title or interest in the aforesaid mark. :

Subject to compliance by Tenant with applicable law, Tenant shall have
theoptiontoerectatitssolecostardaq:enseupmanyportionof the
demised premises (except for the roof) signs of such height and other
dimensions as Tenant shall determine, bearing such legend or inscription as

Landlord shall not permit any other signs, billboards or posters to be
i layedonanyportionofthedenisedpremiss.

Prior to the date of occupancy by Tenant as defined in Article 11 hereof,
Landlord shall, subject to Tenant's approval and applicable goverrmental laws,
statutes and ordinances, at landlord's sole cost and expense, install one (1)
shopping center pylon sign at the location designated as "sShopping Center
Pylon" on Exhibit "B", attached hereto and made a part hereof. Such pylon
sign shall be designed to permit the installation of other identification
signs on same and Tenant shall have the right to install or have installed its
identification sign on such Pylon. In the event Tenant shall elect to install
or have installed its identification sign on saiq pylon, Tenant shall
reimburse Landlord for a portion of the cost of installing said shopping
center pylon; 'Denant'sportionofsaidcosttobeequaltothecostof said
installation multiplied by a fraction, the numerator of which shall be the
number (1) oneamthederminatorofwhidishallbathetotalmwerof
identification signs installed or to be installed on said pylon, including the
shopping center sign. Landlord agrees that it will not allow the placement of
other identification signs (other than the shopping center identification
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tenant shall be permitted to place its nawe identification plate on the
shqpingcenterpylonwithoutthawrittmcmsentof'ﬂenant, such consent
shall not be unreasonably withheld.

lardlord warrants that, except for the one (1) said Shopping Center
Pylon and one outparcel pylon, no additional pylon type signs shall be
permitted on any portion of the shopping center premises located within the
land described in Exhibit "An, ‘

23. Landlord warrants as a consideration for Tenant entering into this
lease it will initially provide and will maintain, for the period of this
lease and any extension thereof, ingress and egress facilities to the
adjoining public streets and highways in the mumber and substantially in the
locations depicted on Exhibit ™pw, subject to unavoidable closings or
relocations necessitated by public authority or other circumstances beyond
Landlord's control.

24. If Tenant shall be in default under any provision of this
lease and shall remain so for a period of ten (10) days after notice with
respecttoamonetarydefaultanitmxty (30) days with respect to a
non-monetary default after notice to Tenant of such default, then Landlord
may, by giving notice to Tenant at any time thereafter during the continuance
of such default, either (a) terminate this lease, or (b) re-enter the demised
praniss‘bysnmryproceedhmgsorothendse, expel Tenant arnd remove all
property therefrom, relet said premises at the best possible rent readily
obtainable (making reasonable efforts therefor), and receive the rent
therefrom; provided, however, Tenant shall remain liable for the equivalent of

premisesandofanyrepajrsarﬂalteratiomnemssarytoprepareitfar
reletting. Any and all monthly deficiencies so payable by Tenant shall be
paid monthly on the date herein provided for the payment of rent. If any
default by Tenant (except nonpayment of rent or any other monetary default)
cannot reasonably be remedied within thirty (30) days after notice of default,
then Tenant shall have such additional time as shall be reasonably necessary
to remedy such default as long as Tenant is_ diligently and in good faith

in all instances, be required to mitigate damages) and the equitable remedy of
an injunction, the remedies of Landlord herein shall be exclusive of any other
remedies. .

25. If a petition in bankruptcy shall be filed by Tenant, or if Tenant
shall be adjudicated bankrupt, or if Tenant shall make a general assigmment
forﬂxebenefitofcreditors,orifinanyproceedﬁqhasedupmthe
insolvency of Tenant a receiver of all of the property of Tenant shall be
appointed and shall not e discharged within ninety (90) days after such
appointment, then Landlord may terminate this lease by giving notice to Tenant
of its intention so to do; provided, however, neither bankruptcy, insolvency,
an assigmment for the benefit of creditors nor the appointmwent of a receiver
shall affect this lease or permit its termination so long as the covenants on
ﬂxepartofmenanttobeperfonnedshallbeperfornedbymemntorsanea\e
claiming under it.

dtmingﬂxetermheretydenisedthetitleotlarﬂlorqslunfailoritbe
discovered that its title shall not enable Landlord to grant the term hereby
daﬁsed,hantstmnhavetheoptimatlardlozd'seipemetomectm
defect or'to animl and void this lease with full reservation of its right to
damages, if any.

- 15 -



Mortgage
Subor-

Tenant
Indemnifies

Tenant's
Right to

Landlord's
Defaultg

NL3838.RCB

Landlord further covenants, represents and warrants that it is seized of
an indefeasible estate in fee simple for the land described in Parcel A of
BExhibit "A", free and clear of any liens, encumbrances, restrictions and
violations (or claims or notices thereof), except as follows:

(a) Public utility easements not impairing Tenant's use of the demised
premises. 4

(b) Any easements thatmxstbegmntedatﬂarerequiredbyﬂmstateot
North Carolina as a condition for the installation of a traffic
light for the property as noted on Exhibit L : L

Landlord shall, without expense to Tenant and within thirty (30) days
after written request by Tenant, furnish (a) an ALTA leasehold policy of Title
Insurance in form acceptable to’l‘enantinanaxmntmtlessﬂ\anOneHinion
Dollars ($1,000,000.00) showing that Iand:llcrd"s title is astheherein
represented, (b) an as-built survey by a licensed surveyor of land
described in Parcel A of Exhibit "A", and (c) agreements wherein each holder
ofanylienagairstthedenisedpzmdssshaumenttoﬂxisleaseam
warrant that Tenant's possession and right of use under this lease in and to

Tenant shall breach any of the provisions hereof and this lease or Tenant's

27. Upon written request by Landlord, Tenant shall execute and deliver
anagrea:entsubordimthgﬂxisleasetoanyﬁrstmtgageupmthedenised
premises; provided, however, such subordination shall be upon the express
condition that the validity of this lease shall be recognized by the
mortgagee, and that, notwithstanding any default by the mortgagor with respect
to said mortgage or any foreclosure thereof, Tenant's possession and right of
usewﬂerthisleaseinmﬂtothedanisedprmisgshaumtbedistutbedby
sud:mrtgaqeeprwidedﬂ;atl‘enantattonstosu&mhgaguarﬂmﬂessam
mrtilm\antsmnbreamanyottheptwisimshemotardthisleaseor
Tenant's right to possession hereunder shall have been terminated in
accordance with the provisions of this lease.

. 28. During the lease term Tenant shall indemnify and save ILandlord
harmless against all penalties, or demands :
of whatsoever nature arising from Tenant's use of the Tenant's buildings
except: those which shall result, in whole or in part, directly or indirectly,
from the default or negligence of Landlord .

29. 1In the event Landlord shall fail to perform any obligaton specified

30. At the expiration or earlier termination of the lease term Tenmant
shall surrender the demised premises, together with alterations, additions and
htpmveuentsthenapartthereof, ingoodo:deraxﬂcorﬂitimemeptfotthe
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following: ordinary wedr and tear, repairs required to be made by Landlord,
mﬂlossordanagebyfire,theelmxtsarﬂoﬂmcasaltyfcrwbi&larﬂlom
has received the required payments under the lease. All furniture and trade
fixuxesixstanedinsaidmildirgsatmee@enseofmlantoraﬂler
mwmmmmofmmmmmmmu
berawvedbymenantorsud\otherochpantatmemq:izatimorearlier
termination of the lease. .

31. Intheabsem:eofanywrittenagrearenttothecom:rary, if Tenant
slmldrenaininocammwyofmedanisedpranisesafterﬂieexpimtimofﬂn
lease term, itﬂlallsorminasatenant,frmmﬂx-tomﬂ:ardall
provisions of this lease applicable to such tenancy shall remain in full force
and effect.

32. Iandlord hereby agrees to elect urder the applicable provisions of
the Internal Reverwe Code, as amended, (hereinafter referred to as the YCode")
topassthrmxghtothei\enanttotheextentitisunavailabletolarﬂlotd, all
investmenttaxcreditwhidlmyheavailablefruntimetotim1nrespecto£
the demised premises under said Code. Landloxrd agrees to timely execute all
documents required by said Code, and regulations issued thereunder, to enable
Tenant to obtain such investment tax credit. To the extent that Tenant is able
to obtain ‘an investment tax credit, it shall be the Tenant's responsibility
for determining conmpliance with Internal Reverme Code.

33. Notices required under this lease shall be in writing and deemed to
be properly served on receipt thereof if sent by certified or registered mail
or by a nationally recognized overnight air courier to landlord at the last
address where rent was paid or to Tenant at its principal office in Troy,
Michigan, Attention: Vice President Corporate Facilities or to any subsequent
address which Tenant shall designate for such purpose. Date of notice shall
be the date on which such notice is deposited in a post office of the United
States Postal Service or such overnight air courier service.

34. Marginal captions of this lease are solely for convenience of
reference and shall not in any way limit or anplify the terms and provisions
hereof. Thenecossarygramaticaldlargsm\idmshallbereqlﬁredtonakathe
provision of this lease apply (a) in the plural sense if there shall be more
thanonelarﬂlozd,axﬂ(b)toanylandlozdwhid:shallbeeiﬂ:era
corporation, an association, a partnership, or an individual, male or female,
slullinallirstamesbeassmnedasﬂwu;hineadxmsefullyexpressed.
Unless otherwise provided, upon the termination of this lease under any of the
Articles hereof, the parties hereto shall be relieved of any further liability
hereunder except as to arts, omissions or defaults ooccurring prior to such
termination.

35. The conditions, covenants and agreements contained in this lease
shallbe.birdirquponandirmetoﬂ\ebexefitofﬂ\epartiesheretoamtheir
respective heirs, executors, administrators, successers and assigns. A1l
Covenants and agreements of this lease shall run with the land.

36. If any one or more of the provisions contained herein shall for any
reason be held to be invalid, illegal or unenforceable in any respect, such
invalidity, illegality, unenforceability shall not affect any other provision
of this lease, mtttﬂslaaseslnllbeqmstnxedasifsminvalid, illegal
or unenforceable provision had not been contained herein.

37. misleaseshallbemtmedardenforcedinacoordancewimﬁ\e
laws of the State of North Carolina. The language in all parts of this Lease
stallinallczssbecastruedasamleacwrdmgtoitsfairneaningam
not strictly for or against either Landlord or Tenant.

38. 'The failure of either party to insist in any one or more instances

upmmestxictperformanceofanymormofﬂxeagreenents, terms,
covenants, conditions or obligations of this lease, or to exercise any right,
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remedy or election herein contained, shall not be construed as a waiver or
relinquishment for the future of the pexformance of such one or cbligations of
thisleaseoroftherighttoexerciseadnright,mnedyorelectim,mthe
same shall contimie and remain in full force and effect with respect to any
subsequent breach, act or omission. This lease may be changed or amended only
byavmitirgsigmdbyﬂepaxtyagairstﬂmenforcemmereotissmxght.

39. The parties hereto have simultdneously with the execution and
delivery of this lease executed and delivered a Memorandum of lease which
Landlord shall at its sole expense cause to be recorded within sixty (60) days
following delivery of this lease and retwrmed to.Tenant by Landlord within
sixty (60) days thereafter.

40. Iandlord represents that it has made a thorough investigation of
the physical condition of the Demised Premises, that it is fully familiar with
thepresentandpriorusesofﬂmDemjsedPranissarﬂﬂuttothebstot its
hmledgeﬂnrearemtmwmrhaveﬂxerebeenanytmdcorhazardwswastes
or substances, (asdefinedbelw)wastosorsubstamwused, generated,
stored, treatedordisposedonttmbemised?ranisesexceptforﬂwse
substances that any have been used, generated, stored, treated or disposed by
the Kmart Corporation. Iandlord hereby indemnifies Tenant from and against
any loss, liability, claim or expense, including, without limitation, cleanup,
engineering and attorneys fees and expenses that Tenant may incur by reason of
theaboverepr&sentatimheingfalseorbyreasmofanyinvstigationor
claim of any govermmental agency in comnection therewith (excluding matters
resultirgfrmTannt'suseaxﬂocwpmnyotmedenisedprenisesammrther
excluding the matters resulting from Kmart Corporation's activities as
described above). Lamdlord's representations and indemnity to Tenant under
this paragraph shall survive the cancellation or termination of this lease.

Atvanytinefrqnthedateofthisleasemtilcammx:ementnate,mm
{or Tenant's contractor) nayinspecttheDanisedPremisaforthepresenceof
sm'd\wastes.orsubstames. If toxic or hazardous wastes or substances are

result of the activities of Kmart as described above, Tenant may cancel this
Leasebygivirgnotioeto[arﬂlordaﬂretmhgpossessimofﬂxepmisesto
the Landlord prior to the Commencement Date, if Tenant has taken possession.

Tenant agrees that it will not store or dispose of hazardous materials in
or about the Demised premises, for purposes of this lLease, *"hazardous
materials" includes any hazardous, toxic, or dangerous waste, substance or
material defined as such in (or purposes of) the Comprehensive Environmental

» Compensation and Liability Act, and so called "superfund" or
"superlien" law, or any other federal, state or local statute, law ordinance,
code, rule, regulation, consent agreement or other requirement of any
governmental authority regulating, relating to, or inposing 1liability or
stardardsotconductcmcemirganyhazarda:sortmdcordargeruxswaste.
Tenant shall defend, indemnify and save Landlord harmless form all costs and
expenses (including consequential damages) asserted or proven against Landlord
by any party as a result of Tenant's use, storage or disposal of hazardous
materials (as defined above) on or about the Demised Premises. The foregoing
indemnity shall be a resource obligation of Tenant which shall survive
termination or expiration of the Lease. In the event that any activity of the
termination or expiration of the Lease. In the event that any activity of the
Temntcausaanincreaseinﬂnimameratemmemildi:gcmtainingthe
Demised Premises as a whole, the Tenant.shall pay this additional costs of
insurance as assessed by Landlord's insurer, which determinations hall be
oconclusive and binding upon Tenant. )

41. It is urderstood that, if in conjunction with securing its
construction financing, Landlord shall obtain an M.A.T. appraisal on the Kmart
storeand/ortheshoppingcenterofwhichthel@mrtstoreisaput, Landlord
covenants that it shall, priortocmmermmtofﬂxe}ease term, at no cost
to mi\sa:t, provide Tenant with a complete and certified copy of said M.A.I.
appraisal.
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Landlord and Tenant agree that it would be impractical and difficult to
determine Tenant's damages ‘in the event Landlord failed to provide a copy of
said appraisal. As a consequence, in the event landlord fails to provide said
M.A.I. appraisal, Tenant may upon thirty (30) days written notice to Lapdlord,
mkeametimechargetolarﬂlordofl\mty—ﬁveﬂm:sarﬂarﬂ"o/mo
($25,000.00) Dollars, which amount Tenant may subtract from rents due and
payable under the Lease. ILandlord and Tenant agree that said $25,000 shall be
deemed liquidated and fixed damages for Landlord's Gefault with respect to the
M.A.I. appraisal.

Further, it is understood that in conjunction with seawring its permanent
financing, ILandlord may obtain an additional appraisal on the Kmart store
ard/ortheslmpingcenterofwhidathelﬁnartstoreisapart. Landlord
covenants that, intheeventitobtainssw:hanammisal, it shall provide
Tenant with a complete and certified copy of said appraisal, at no cost to
Tenant, immedjately upon receipt of same by Landlord. Notwi i
anythirgtotheoontraryinthislease, Lardlord understands and agrees that
should Iandlord fail to provide said appraisal, Tenant may refuse to provide
any requested estoppel letters or subordination agreements with respect to the

42. Tenant'acknowledges and agrees that Landlord may sell or lease the
outparcel as shown on Exhibit "B" as Outparcel No. 1. This Outparcel shall
shall contain a single building and the ‘following restrictions shall be
recorded and enforced by Landlord, its successors, assigns, representatives
and heirs:

(a) Outparcel No. 1 shall be limited to a one story building, not to
exceed 25 feet in height and 5,000 square feet of total huilding area.

It is further agreed between ILandlord and Tenant that any pylon sign
located on, or for the benefit of any putparcel user, shall be subject to
Tenant's approval, and further that Tenant shall not unreasonably withhold its -
approval, provided in no event shall said outparcel sign be larger in height
than the Kmart pylon sign, impair the visibility of the Kmart pylon sign or
the Kmart building, or result in a reduction in the size of the Kmart pylon
sign due to governmental restrictions.

43. Tenant agrees to comply with landlord's reasonable, periodic
requests for estoppel certificates or letter certifying that Tenant is in
possession of the premises, the date the lease commenced, the date the primary
lease term expires and the rents payable hereunder, in the format attached
hereto as Exhibit "B".

SIGNATURE PAGE TO FOLLOW:

NL3838.RCB
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IN WITNESS WHEREOF, the parties hereto have executed this agreement in
triplicate as of the day and year first above written.
LANDLORD: Lenoir Realty Associates Limited Partnership
WITNESSES: IiﬂEKi!in;ﬂ!nnubiriku!néates,
- , tCenmecticut-Limited
Parthership

BY: Three L. Cammercial
Associates Limited
Partnership

BY: Konover Management
Corporation

By: ﬁ,& %: ié==,=:<
Fred P.

Vice President

égmwldm Attest: )@né,/?/ W

/UIUAJ B&%OA/ AssistantSecretary bl /

KMART CORPORATION

kiTne Yphin s P o
Senior Vice President
ZZ«W retest: TN\
Assistant Secretary

i

\V
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SIATE OF ¥204 /104 )gq. .
CONTY OF ) foper) .

I do hereby certify that on this 2 day of /Aert], 1997 , before
me, (LoDeeax A BAr » @ Notary Public in and for the and
State aforesaid, and dézly commissioned, personally appeared i-£cp P ST
and  MmAes <. vHEPFensT + known to ma to be President

o uﬁ‘ 5 who, bei me duly

of HP./on\_ MAMAG oo 2 Af.

sworn, did depose and say that they reside in Asst.

respectively; that they are the (Praide.nt and Secretary respectively of
Vice + the corporation described in and which executed

the foregoing instrument; that they know the seal of said corporation; that the seal

affixed to saj.d instrument is thg corporate seal of said corporation; .that, on behalf of

’

saidimtrwnentforﬂxgus&saxﬁpurposathereinsetforth, as its and their free and
voluntary act; and that they signed their names thereto by like order.

In Witness Whereof, I have hereunto set my ‘hand and affixed my official seal
the day and year in this certificate first above written.

HCIAL NOTARY Nctary Public
O\Fp.‘{ Pgo(/ OFFRG!‘.F.-'!T 4 BAKER

0 commizsion NUNBER

;y 4 X cc238372
O uy COMMSoICH EXP.
e ornS” 2T, 17,1926 )
OF f\ ocCT, 17, .

SﬂﬂE(ﬂ‘MlGﬂmmN)ss.
COUNTY OF OAKLAND)“~*

. I do hereby certify that on this 7% day of AA2/¢C » 197, before
ne, A48 L Sonisn ' ¢ @ Notary Public in and for the County and
State afor?id and duly comissioned, personally appeared ... SHhES
and D 4. Behdoyen ;) » known to me to be the Vice President
and Assistant Secretary % Kmart Corporation, who, being by me duly sworn, did depose and
say that they reside in A oc~es=rn 4 //t/m/msﬂpﬁ, A respectively;
that they are the Vice President and Assistant Secretary respectively of Kmart Corporation,
the corporation described in and which executed the foregoing instrument; that they Xnow
the seal of said corporation; that the seal affixed to said instrument is the corporate
seal of said corporation; that, on behalf of said corporation and by order of its board of
directors, they signed, sealed and delivered said instrument for the uses and purposes
therein set forth, asitsanitheirfreearﬂvoluntaryact;andtmttheysignedﬂnir
names thereto by like order. ‘

In Witness Whereof, I have hereunto set my hand and affixed my official seal
thedayandyearinthiscertificatefirstabovewritten.

SANDRA D. SMITH i
My comission expires: Public, Oakiand County, Michi L2z ﬁ’«é(,z,{
My Commission Expires August17, 1 Notary Public

NL3838.RCB - 21 -
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