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IN THE UNITED STATES BANKRUPTCY COURT p A/O/yg/gkﬁ,@
. FOR THE NORTHERN DISTRICT OF ILLINOIS 54’4/5,” 7 92@ /‘z/,l,g%@,
Rg 9 ‘
EASTERN DIVISION S ﬁgg/‘?g%
‘e “lﬁ Gz
IN RE: ' CASE NO. 02-B02474 @ TGy
! (Jointly Administered)
KMART CORPORATION, et al., ' Chapter 11
' Chief Judge Susan Pierson Sonderby
Debtors. '
ORIGINAL PROOF OF CLAIM OF
NW-PARMER, LTD.
1. The undersigned, whose business address is 100 Congress Avenue, Ste. 1310,

Austin, TX 78701, isthe authorized representative of NW-PARMER, LTD., (“Claimant”) for the
purpose of filing this Original Proof of Claim.

2. NW:Panner, Ltd., a Texas limited pﬁrtnership, requests that all notices and
correspondence related to this Original Proof of Claim be sent to the following address:

’ 7 NW-Parmer, Ltd.
c/o Law Office of Michael Deitch, P.C.
800 Rio Grande
Austin, TX 78701

3. NW-Parmer, Ltd. is the Landlord of Kmart store #3771, approximately 8.3 acres and
part of the Parmer Point Shopping Center located at 2506 West Parmer Lane, Austin, Texas.

4. This claim is based upon that certain Lease Agreement and Memorandum of
Lease dated March 14, 1989, by and between Parmer Point, Ltd. and Kmart Corporation and as
amended by First Amendment to Lease Agreement and Memorandum of Amendment to Lease
dated August 29, 1990, and Second Amendment to Lease Agreement dated June 22, 1992
(collectively, the “Lease Agreement”) by and between NW-Parmer, Ltd. as the successor-in-
interest to Parmer Point, Ltd., as Landlord, and Kmart Corporation, as Tenant, for the lease of
approximately 8.3 acres and part of the Parmer Point Shopping Center located at 2506 West
Parmer Lane, Austin, Texas, a twenty-five (25) year lease terminating on or about March 31,
2015. Attached hereto as Exhibit 1 is a true and correct copy of said Lease Agreement and all
amendments and/or modifications thereto. 3_ lo,_ 02

5. NW-Parmer, Ltd. assefts a claim against Debtor in the amount of $133,980.05
which includes penalties and interest through February 28, 2002 interest to increase each month
until taxes including penalties and interest are paid in full under 11 U.S.C. § 507(a)(1) for post-
petition administrative expenses plus penalties as allowed under 11 U.S.C. § 503(b) for payment
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of property taxes and related expenses for the period January 1, 2001 through December 31,
2001, and coming due January 31, 2002. At the time of this filing this claim is contingent in the
expectation that the Debtor will pay all such taxes and penalties. Claimant may elect to advance
such sums in order to stop the accrual of penalties in which case this claim will be amended.

6. As of this date, the Debtors have not assumed and assigned or rejected the Lease
Agreement. Pursuant to 11 U.S.C. §365(d)(10), the Debtors must assume and assign or reject the
unexpired Lease Agreement on or before March 22, 2002. If the Lease Agreement is rejected by
by the Debtor Claimant reserves the right to amend th1s claim to add damages due under 11
U.S.C. § 502(b)(6).

7. No Judgment has been rendered on this-claim.

8. NW-Parmer, Ltd. reserves the right to amend this Original Proof of Claim.

Dated: Maned U 5002,

Respecftf}il}é‘/ submitted,
NW-PARMER, LTD.

lawe L Holt

- : Endeavor Real Estate Group, LLC, -

PR L Hott

PENALTY FOR PRESENTING FRAUDULENT CLAIM:. Fine of no more than $500,000.00 or
imprisonment for not more than five (5) years or both - Title 18, U.S.C. §§ 152 and 3571,



IN THE UNITED STATES BANKRUPTCY COURT

* FOR THE NORTHERN DISTRICT OF ILLINOIS /FIS‘IWVF 7
: N
K%

EASTERN DIVISION

INRE § CASE NO 02-B02474
§ (Jointly Administered)
KMART CORPORATION, et al , § Chapter 11
§ Chief Judge Susan Pierson Sonderby
§ |
Debtors § |
: |
CERTIFICATE OF SERVICE

This is to certify that pursuant to the Omnimus Order filed in this cause and dated
January 26, 2002, a true and correct copy of the Proof of Claim filed by NW-Parmer, Ltd in the
above-styled and numbered proceeding was mailed the \S¥\ day of March, 2002, by first class
mail to Debtor Kmart Corporation, 310 West Big Beaver Road, Troy, MI 48084, Debtor’s
attorney of record, John Butler, Skadden Arps Slate Meagher & Flom, 333 West Wacker Drive,
Suite 2100, Chicago, IL 60606, the Office of United States Trustee, c/o Kathryn Gleason, 227
West Monroe Street, Suite 3350, Chicago, IL 60606, and Trumbull Services, P.O Box 426,
Windsor, CT 06095, by certified mail, return receipt requested. °

Respectfully submitted,

LAW OFFICES OF MICHAEL DEITCH
& ASSOCIATES, P C.
. - 800'Rio Grande . }
= Austin, TX 78701 - . |
. ’ 512/474-1554 |
512/474-1579 (telecopy)
mike.d@dhpc-law cos (

. B

y /[
WMICHAEL DEITCH
STATE BAR NO. 05644550 |

Attorney for NW-PARMER, LTD ‘

Through its Property Manager, |

Endeavor Real Estate Group, LLC ‘

endeavor\kmart\poc
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K MART'; 3771 -~ AUSTIN, TEXAS (Parmer Ln. ‘

THIS LEASE made and entered 1into as of this '“/¢4(day
of “Ie1oh, 1989, between Pacrmer Point, Ltd. a Texas fLimited
Partnership having 1ts principal office at , 301 Congress ave,,
Adustin, Texas, 78701 (herein referred to as "Landlord*), and
K MART CORPORATION, a Michigan corporation having its ptincipal
office at 3100 West Big Beéaver Road, Troy, Michigun 43084
(herein referred to as *Tenant"), ‘

WI'CNESSETH: That in consideration of the rents, covesants
wiid conditions herein set forth, Landlord and Tenant do hereby
covenant, promise and agree as follows:

1. Landlord does demise unto Tenant and Tenant does tab

Lrom Landlotd for the lease term the following pruperty:
Tenant’'s completed building (designated K mart), togetlier with
si1te improvements to be constructed as hereinafter specified by
Lendlord at 1ts expense together with land comprising not less
than eight and three tenths (8.3) acres described in Exhilic “a®
Pacrcel *A* (K mart demised area), attached hereto and made 4 part
iizceok, said improvements being a part of Lhe Parmer Point
Chopping Center and sitvated in the City of Austin, county of
Tcavis, State of Texas; said building to be ri1n the location
depicted on Cxhibit *B® attached hereto and made a part hereof,
and of the following dimensions:

fomart store: 361'4% 1n width by
239'4* 1n depth..,........86,479 square feet.

Plus Garden Shop with approximate dimensions cf 50' x 100°'.
¥
said  land, completed building and s1te LMpI cveaents,
Logether  with all licenses, rights, privileges and cdnements,
ippurtenant thereto shall be herewn collectively referced Lo as
Lhe “"demised premises®, .

2. The term of this lease shall commence upon the “date of
wesdpancy by Tenant®, as  that term 1s defined in Art,cie 11
hareof, and shall terminate upon such date as shall Lo rwenty
five (25) yeacs from the last day of the month in which sard date
ot ocedapancy by  Tenant  shall oceur; proavided, however, Lhe tecm
wlotars ledse may be eatended as provided in Article 13 lhereol,
fhe  phrase  *lease term®, as used In this lease, shall be Lhe term
Wi this lease and any extension thereof pursuant te sawd A Licle
13,

3. Tenant shall, during the lease tecrm, pay to Landlocd,
1 such plase as Landlocd shall designate 1n writing from tiwe to
THe, an annual  mnimum  rental of Four lundred FLLly Four
Tnousand and Fifteen DOLLARS ($454,015.0U), unless  abated oc
dimyorsoed as heceinalrec peovided, 1n equal  monthly 1astallments

e the turat dday  of each month, in ddvance, commencing upen the
borol dday of the lease term; pcovided, however, 1n the event  the
rrit day or the  lease  tecm shall  net be che frest duy of o
talendar monith, then the cental for such month  shall)  Dbe pearated

anon & datly Lasis,

4. In addition to the aforesaid annual min:mum rentsi,
Jilll  respect to any lease year during the lease term 1n which
Tenant's "grous sales®, as hereinafter defined, Shall excecd che
siin o of upreEn Million DOLLARS ($16,000,000.00), Tenant shall pay
!y Landlocd as additional rental an amount  equal to one  percent
{(1%) ol JEOBH siles exceeding . SIXTLLN MILLION DOLLARS
($16,000,m00.00) .




Said additional rental shall be paid on or before the
thirtieth (30th) day following the end of each *lease year®. For
the purposes of this lease, a "lease year® | shall be each
successive period of twelve consecutlve calendar months from the
last day of the month in which said lease term shall commence.
Sales for any period preceding the first lease year shall be
included in gross sales reported for the first lease year.
Tenant shall on or before the thirtieth (30th) day following the
end of each lease yYyear or lesser period, deliver to Landlord a
statement signed by an officer of Tenant certifying the true
allfount ot the gross " sales fur swel. 2oull y8ar or lssser pericod.
The term "lesser period®, as used herein, shall be any period
beginning on the first {(lst) day of any lease year and ending, by
reason of the termination of this lease, prior to the end of such
lease year, In the event that a period of more or less than
twelve (12) months shall be so required to be 1included 1in any
such statement, then the dollar amounts referred to 1in the
preceding paragraph shall be proportionately increased or
decreased, as the case may be.

Should Tenant at its option operate its fountain and lunch
counter prior to opening for other business, such operation shall
not be an acceptance of the  demised premises, or an
acknowledgment that the representations and warranties of Article
12 shall have been fulfilled, or an opening for business under
Article 11 or any other provision of this lease, but sales from
such operation shall be included in Tenant's repo.:ed gross sales
for the first lease year.

Landlord or 1ts agent may inspect Tenant's record of gross
sales annually, provided such ainspection shall be made at
Tenant's principal office within six (6) months after the
statement of sales shall be delivered to Landlord and shall be
limited to the period covered by such statement. Except to the
extent that disclosure shall be required for any bona fide sale
or mortgage of the demised premises or for legal proceedings in
any court, at law or in equity, rLandlord shall hold 1in confidence
sales figures or other information obtained from Tenant's records.

The term "gross sales", as used herein, shall be the total
sales of merchandise or services made by Tenant or any occupant
of the demised premises, whether wholesale or retail, cash or
credit (including merchandise ordered on the demised premises and
delivered from another place) and shall include sales made from
trucks, trailers, vans or other temporary facilities used by
Tenant on- any part of the land described in Exhibait *A" Parcel
"A®, except that the following shall be excluded:

(a) Sales of merchandise subsequently returned for refund
or credit, merchandise transferred to a warehouse or
another store of Tenant, discounts on merchandise which
shall be allowed to employees of Tenant, or merchandise
which shall be 1ssued in redemption of trading stamps,

- if any, which shall have been issued free of charge to

Tenant's customers at the time of sale of other -

merchandise or services;

(b) Any and all taxes levied upon, assessed against, or
measured by the receipt or purchase of merchandise by
any occupant of said demised premises, and any and all
occupational sales taxes and other taxes levied upon,
agsessed against, based upon, or measured by (1) such
occupant's gross receipts, or any part thereof, or (11)
the sale or sales price of merchandise and services, or
eirther, and which shall be payable by such occupant,

- whether or not collected by such occupant from its




customers as reimbursement or as agent of the taxing
authority, and whether or not the same shall be
commonly known as a sales tax, use tax, retailers'
ogcupational tax, gross receipts tax | or excise tax;
provided, however, said taxes to be excluded from gross
sales shall not include any net 'income tax, franchise,
or any other tax not levied upon or computed upon gross
sales or gross receipts, or any portion thereof;
provided further, said taxes to be excluded from gross
sales shall be excludable regardless of whether imposed
undlr  any cuitting o futare orders, regulations, lawe,

statutes or ordinances;

(c) Receipts from cigarettes, lockers, stamp machines,
public telephones, pay toilets, *kiddie rides®, money
orders and all licenses sold to the public;

(d) Service and interest charges for time payment accounts
and charge accounts;

should the Tenant at any time elect to, discontinue the
operation of its store, the Tenant shall give to the Landlord
notice in wraiting of 1ts intention so to do and in such event the
Landlord shall have one option, to be exercised by notice 1n
‘writing given to the Tenant within One Hundred Twenty (120) days
after the date of mailing of the Tenant's aforesaird notice to the
Landlord,. to cancel and terminate this lease. If the Landlord
exercises 1ts sard option, this lease shall cancel and terminate
on the last day of the month next following the end of said One
Hundred Twenty (120) day period and the Tenant shall be released
from any further liability under this lease, An assigoment or
subletting shall npot be construed to -be a discontinuance of
Tenants operation of 1t's store,

Should the Landlord fa:l to exerciSe 1its said option and
should the Tenant at any time thereafter discontinue the

" operation of 1ts said store then and 1in any such event, anything
1n this lease to the «contrary notwithstanding, it 1s hereby
mutually agreed that the rent which Tenant shall pay to the
Landlord during the remainder of the term of this lease shall be
the rent more. particularly set forth in said Article 3, and the
word "minimum®" ain said Article 3 shall be deemed deleted. upon
the discontinuance of the operation of said store, all of the
"covenants and provisions contained in the preceding paragraph of

this article shall be of no further force and effect.
1

= Notwithstanding the provisions of = the two preceding
paragraphs, Tenant shall be entitled, at any time prior to cthe
discontinuance of the operation of 1ts store and the delivery of
. the notice to Landlord of its election to discontinue its
operation (as hereinabove provided) to assign this lease or
sublet the whole or any part of the demised premises pursuant to
Article 21 hereof; subject, however, to the terms and conditions
of this 1lease 1ncluding the provisions of Article 4 hereof. Any
such assignment or subletting shail not be construed to be a
discontinuance of Tenant's operation of 1ts store,

In the event Landlord shall fail to exercise 1ts option to
cancel and terminate this lease after receiving notice from
Tenant of 1ts intention to discontinue the operation of {ts store
(as hereinabove provided) and Tenant thereafter assigns this
lease or sublets the whole or any part of the demised premises
pursuant to Article 21, the rent which Tenant or Tenant's
assignee shall be obligated to pay to Landlord during the
remainder of this Lease shall be the rent more particularly set
forth in Article 3 and the word "minimum® 1n said Article 3 shall
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Taxes

_be deemed deleted and all the provisions contained in the

preceding paragraphs of this Article 4 shall be of no further
force and effect. i

5. Tenant shall pay and discharge prior to delinquency
all ad valorem real estate taxes, assessments, and other
governmental charges which shall be 1levied against the taxable
premises during the lease term, excluding therefrom payment of
assessments which are incurred or levied as a result of
r.andlord's activitv in developing the demised__premises for
Tenant's occupancy.

To the extent permitted by 1law, Tenant may pay any such
assessment in annual 1nstallments. In the event any such
assessment shall be payable in a lump sum or on an installment
basis, 'Tenant__shall have the sole right to elect the basis of
payment. ; If Tenant shall elect to pay such assessment on the
installmént basis, then Tenant shall pay only those installments
which shall become due and payable during the 1lease term. Any
such installments due and payable in the years in which this
lease commences and terminates shall be prorated proportionately.

Tenant shall not be chargeable with nor be oﬁligated to pay
any tax of any kind whatsoever which may be imposed on the
Landlord, the rents payable hereunder or the demised premses
except the ad valorem real estate taxes and assessments mentioned
in the first paragraph of this Article 5.

~~ - The amount, if any, by which the ad valorem real estate

taxes and assessments payable hereunder during each lease year
exceeds the ad valorem real estate taxes and assessments payable
during the first full year that the demised premises are assessed
as a completed K mart store shall be hereinafter referred to as
an "excess tax payment", All excess tax payments shall be
deductible by Tenant from additional rentals, as defined 1n
Article 4, due and payable for such lease year.

The taxable premises, as defined below, shall be separately
assessed if practicable from any contiguous lands and from any
additional lands and 1mprovements 1incorporated into the demised
premises in the future.

The Tenant shall have the right to participate in all
negotiations of tax assessments. Tenant shall have the right to
contest the wvalidity or the amount of any tax or assessment
levied against the taxable premises by such appellate or other
proceedings as may be appropriate 1in the jurisdiction, and may
defer payment of such obligations, pay same under protest, or
take such other steps as Tenant may deem appropriate; provided,
however, Tenant shall take no action which will cause or allow
the institution of any foreclosure proceedings or similar action
against the demised premises. Landlord shall reasonably
cooperate n the institution and prosecution of any such
proceedings 1nitiated by the Tenant and will execute any
documents reasonably required therefor.

Should the Landlord institute proceedings to contest the
validity or the amount of any tax or assessment levied against
the taxable premises, the Tenant  _will reasonably cooperate 1n
such proceedings. ¢
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Should any of the proceedings referred to in the preceding
two paragraphs of this Article 5 result in reducing the total
annual real estatg tax and assessment liabxl@ty against the
taxable premises, the Tenant shall be entitled !to receive all

- refunds paid by the taxing authorities. .After anment of all of

Landlord's and Tenant's expenses incurred in any Such proceeding
in which a refund is paid, the Tenant shall pay to the Landlord
erther the balance of such refund or, alternatively, Tenant shall
pay to the Landlord that part of the excess tax payment which may
have been deducted from additional rent in the tax year for which

tne teiunu  was granted, whichever auwouwit  ohwll LI LI 1lzzcar.

“Any balance of said refund remaining after such payment to

Landlord shall belong to the Tenant, If no refund shall be
secured in any given proceeding, the party instituting the
proceeding shall bear the entire cost.

The term "taxable premises®, as used in this lease, shall be
that certain land described in Exhibit "A®" Parcel "A" together
with such buildings and other improvements required by Tenant to
be constructed thereon by Landlord under the terms of this lease.

6. Tenant's said buildings and site improvements shall be
completed and delivered to Tenant promptly and with due
diligence. If the performance by Landlord 'of any of 1ts
obligations hereunder 1s delayed by reason of the act or neglect
of Tenant, act of God, strike, labor dispute, boycott,
governmental restrictions, riot, insurrection, war, catastrophe,
-or act of the public enemy, the period for the commencement or
completion thereof shall be extended for a period equal to such
delay. Landlord warrants that a general contract for
construction of said buildings and improvements referred to in
Articles 1 and 12 hereof shall be let, rough site grading shall
be completed and foundations and footings commenced not later
than Sept. 1, 1989. 1If for any reason whatever Landlord shall
fail to comply fully with this warranty, Landlord shall so notify
Tenant in writing and 11n such event Tenant shall have, 1in
addition to other remedies which may be available to 1t by law or
otherwise, -the option to terminate this lease within sixty (60)

:days thereafter by notice to Landlord; provided, further, in the

event that, regardless of the reason therefor, said buildings and
site improvements shall not have been completed 1n accordance
with working drawings and specifications prepared by Landlord as
approved 1in writing by Tenant's Construction Department, and
possession thereof tendered to Tenant btlor to August 1,
1990,then Tenant shall, at any time thereafter, have the furtheg
option of terminating this lease by notice to Landlorad.
Notwithstanding anything to the contrary herein contained, in the
event that the lease term shall not have commenced prior to 5such
date as shall be seven (7) years from the date of this lease,
then this lease shall be automatically terminated without further
act of either party hereto.

7. Tenant's said buildings and site i1mprovements shall be
constructed by Landlord, at its sole cost andvexpense, in
accordance with the working drawings and specifications prepared
by Landlord which shall, with respédt te standards of
construction and division of responsibility for supplying
materials and equipment, substantially satisfy the provisions of
Tenant's typical store drawings and specifications, prior receipt
of which Landlord hereby acknowledges and which are identified as
Set No K-0334, containing such additions, changes and
modifications as is more particularly set forth in this certain
letter dated September 21, 1988, respectively, written by Mr.
Steve Li, Manager Design Division, K mart Corporation to Trammell
Crow - o
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Company, Mr, Mark Palmer, and a copy of which 1is attached and
made a part hereof and marked Exhibit "C*. -

!
. Ssaid typical plans and specifications arta subject to the
following exceptions and such other deviations as may be approved

in writing by Tenant's Construction Department:

(a) “such modifications of arrangement of space, location of
- entrances, exits, and columns and other  structural
. members as shall be indicated on store layout drawings
which shall be prepared vy ienalic and e Jdelivercd to
Landlord within thirty (30) days after receipt of
Landlord's written request therefor, which request
shall be accompanied by preliminary building outlines,

together with any available elevations and sections;

(b) Cchanges of type and standards of construction and of
arrangement to the extent as shall be required by
applicable laws, codes or ordinances,

Said working drawings and specifications shall be submitted
to Tenant in.time to permit a review and approval by Tenant prior
to commencement of construction, such approval shall not be
unreasonably withheld. Within sixty (60) days after receipt of
such working drawings and specifications, Tenant shall in
wrxting, inform Landlord of required revisions or corrections
thereto which are necessary to conform said working drawings and
specifications to the Tenant's typical store drawings and
épecifications hereinbefore referred to, and Landlord shall make
such revisions or corrections and resubmit them for Tenant's
final approval. In the event Tenant shall not inform Landlord of
such desired revisions or corrections within said sixty (60)
days, said working drawings and specifications shall be deemed
approved and accepted for the purposes hereof,

said ‘typical_ drawings and specifications, and working
drawings and specifications as approved by Tenant shall
constitute a part of this lease,

Subsequent to approval of the typical drawings and
specifications, 1n the event that criteria changes to the lease
shall be requested by Tenant, which result in a savings to the
Landlord 1in construction costs, then, Landlord shall pay Tenant
an amount equal to the savings (or, at Landlord's option on
annual minimum rental shall be reduced by an amount equal to said
amount)., However, in the event criteria changes are requested b¥y
Tenant which result in additional construction costs to Landlord,
Tenant shall pay said charges 1i1f rea;onable. _

8. Landlord shall unconditxonélly guarantee all work
performed by or for the Landlord in the construction of Tenant's
buildings and site improvements against defective workmanship and
materials for a period of one (1) year from commencement of lease
term or date of final acceptance by Tenant, whichever 1is later,
unless a different period of time 1is expressly stated under

-section of the criteria documents and/or Jjob specifications,

Landlord shall assign to Tenant any and all guacantees of
workmanship and materials which 1t may receive as it relates to
Tenant's repair & maintenance responsibilities under this Lease.
If Landlord defaults under this Lease 1in areas of landlord
responsibilities then Landlord shall assign 1its guarantees of
workmanship & materials which 1t may receive to Tenant.
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9..r a period of sixty seven (67) days d'completlun
of Tenar® building by Landlord, as set forth in Article 1] (i),
T=znant shall have the privilege, rent free of .entering said
huildings for the purposes of installing stockrvom equipment aid
walesfloor trade fixtures, storing merchandise, training

preZsonnel and other pre-openilng activities. The Pandlocd'<
completion of the building shall be constryed to meun the
wullding 1S substantially complete except connections to tcuaats
zquipment, i.e, permanently enclosed, completely decoratel iuside
and out, floor covering 1installed, electrical "~system complete,
mechanical systems functioning on controls, torlet facitities
«omplete focr Dboth sexes, fire protection system including alarms
cumplete,

Landlocrd shall advise Tenant's Regional Construction MWanaget
tn writing ninety (90) days prior to his pro)ected completion
dute to allow tenant to place orders for fixtures, arrange for
personnel and order merchandise,

10. Prior to commencement of the lease term, Landlord shall
éonstruct, 1n accordance with said working drawings and
specifications approved by Tenant, on the premises described in
Lxhibit "A" Parcel "A" (X mart demised acrea) (including lot 2},

11 of the sidewalks, service drives, parking dreas, drivesays,
skreets, curhs, directional signs (not TenﬁnL‘s pyloa) and
related mprovements, substantially as shown on said working
Jrawings and specifications (all of which 1mprovements <chall
iiereinafrec, along with the land theseon constructed, be vtelerred
to a3 the "common areas®).

Landlord shall also construct or cause co be constcucted
aponl certain property or rights-of-way contiguous to the ptemises

_described i Exhibit °A* Parcel *B* (Landlord area), all
_adewalks, deiveways, streets, curbs, acceleration, deccleration

md  stacking  lanes,  traffic controls, and signals, directiongl
~uys, pathing ateas and related improvements 11n accordance with
aid wocking Jdrawings and specifications and the requiremncnts of
aily governmental bodies, Notwithstanding the afocesaid jandlocd
vwill not be required to construct the afocesaird i1mprovenunls in
ouclot ! and 2 as described on exhibit "A",

Landlurd covenants and represents that at the commencement
ol the lease tecrm, there shall be adequate sidewalks, diiveways,
roadways and entrances for automotive and pedestrian ingress  and
rjeess  to and  from the demised premises and adjacent public
tewets and  highwdys, as shown on  said worhing deavwings  and
specificatons, '

fandlord futther covepants that the aggregate area Ui the
wencer depicted by Exhibit "B* shall provide for the parking of
wtomobiles sufficient to accommodate not less than Five Hundred
Thagly Sig (536) _automobiles on basis of arrangement depticted on
renanl's  working  drawings, specifications and exhibit “s" auring
the lease Lecm, .

At leust sixty-seven (67) days prior to the commencenenr of
tne  lease term, Landlord shall provide in accocdance with said
warking drawings and specifications as approved by Tenanl and  as

towr on  Sxhibit B all of the sidewalks, service drives, p:rking
i ed3 and entrances, from adjoining public strzels Lo the witent
weesdary Lo permit recewving and delivering Gf  finztures,
acchandise and other propetly and to pecmit  packing £OC  pefs>0ns
savolsed oo the pre-opening activities of the Tenant

Lindlocd  shall not use Lhe remaindec ol the properly 1L owns
1o Lhe Shopping Centec for a movie theater, myht club, .iisco,

nealch Spa, bowling alley or“‘any other use that Ceguires a

Leapropoct tonals? argount of parking.. Hatwithstanding the
woresaud Landlord  may lease to a healch spa no largec than 2,000

“quate (el a3 lony as sawd health spa shall not be witnen 200
Toet from o che K omart Jdemised premises
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Liability 1Insurance. buring the lease terp, Landlord at 1ts
sole expense shall keep Tenant insured against ajll statutory and
common law liabilities for damage to property or injuries,
including loss of life, sustained by any person or persons within
or arising out of said common areas, whether caused by Tenant's
negligence or otherwise, in a policy or policies with minimum
coverage of Five Hundred Thousand Dollars ($500,000) with respect
to injury to any one person and One Million Dollars ($1,000,000)
with respect to any one accident or disaster, and One Hundred

~Thousand Dollars ($100,000) with respect to damage to property.

All such policies shall bear endorsements to the effect that
Tenant is named an additional insured and that Tenant shall be
notified not less than five (5) days in advance of any
modification or cancellation thereof. Copies of such policies,
s0 endorsed, or certificates evidencing the existence thereof,
shall be promptly delivered to Tenant upon written request
therefor. '

Indemnification. Landlord .further agrees at its sole
expense to defend, indemnify and hold Tenant (and all of its
officers, agents and employees) harmless against any and all
liabilities for damages for «claims arising out’ of said common
areas or Tenant's use thereof, by reason of ‘any negligence or
wi1llful misconduct on the part of Landlord.

In the event that unauthorized persons, including tenants or
invitees of ‘tenants occupying buildings now or at any future time
located beyond the limits of the land described 1n Exhibit "a"
Parcel "B" utilize the demised premises  for parking or other
purposes to an extent which shall be objectionable to Tenant,
Landlord shall at 1its sole expense, upon written reqguest by
Tenant, take whatever reasonable action as shall be so requested
to prevent said unauthorized utilization. ‘

Should Tenant, at any time, utilize portions of the common
areas for outdoor shows, entertainment or such other uses which
in  Tenant's Judgment tend to _attract the public, Tenant shall
give Landlord notification of such "intended use, a reasonable
time in advance thereof, and on request supply Landlord with
reasonable proofs of adequate insurance or indemnification
against damage to property, injuries to persons and loss of life
sustained in connection therewith. 1In addition, Tenant shall be
responsible for any physical damage to said common areas
resulting from said use. Rent, 1f any, from such use shall be
included as part -of "gross sales" under Article 4 hereof. Such
uses shall be conducted 1n such manner as not to - unreasonably
interfere with traffic flow or parking in the Shopping Center or
with access in the premises or other Tenants.

11, The term "date of occupancy by Tenant", as used in thais
lease, shall be the first to occur of the following two dates:
(a) the - date' upon which Tenant shall open for business, or (b)
the date which shall be sixty-seven (67) days (plus  a period of
time equal to any delays due to conditions beyond Tenant's
control) after the date upon which (i) Tenant's buildings and
site i1mprovements shall be completed in accordance with said
working drawings and specifications and the possession thereof
shall be tendered to Tenant, and (ii) all of the representations
and warranties set forth in Article 12 shall be fulfilled;
except, however, notwithstanding anything to the contrary in this
lease contained, in the event said date of occupancy shall occur
during the period between November 1 and the last day of
‘February, the lease term shall not commence until March 1 unless




iloed's
cesent -
ans and

ranties

Tenant s$hall elect (o open for Dbusiness gprior %3 soon
Tenant shall bhave the aoption to open for business p:
completion of the Mmatters set forxth in subdivisions {11 and (41

of this Article 11, and {n the eveat of the exercise of s.:-
option, Landlord shall complete  said buildings and g1z
1dprovements as expeditiously as possible; provided, however, if
Landlord shall have failed to complete said buildifjgs  ane
inprovements according to the sald working drzavings and
specificavions within ninety (90) days after- Tenaat opens for
business, Tenant shall thereafter at any tame be privileged, but
not obligated, to complete, correct, or remedy in ali or part any
such deficiency,- and the cost thereof shall be deducted from the
rentale due under this lease, without waiver of Tenant's other
remedies hereundecr. K mart agree's to fixture the building and
to open the store for business suwbject to the aforesaid terns.
However, notwithstanding K mart's obligation to open its store
for business that same s5hall not be construed t¢ be a continuing
obligatian to operate 1tS store during the lease term including
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i12. Landlord represents, warrants and covenants that it
shall, prior to commencement of the lease term, complete the
puildings and site {mprovements substantf{ally in accordance with
the site plan depicted on said Bxhibit *B", incleding completian
of said common areas in accordance with the provisions of ArticCle
10 hereof. Landlerd further covenants that it will not ‘erect any
buildings or other structures on the land‘described in Exhimt
*A" parcel °*B* except as shown on said Exhibit *8~.

Landlord and Tenant agree that the height of any building on
the outlot({s) shall at #no time be greater than seven (7) fee:
lower ‘than the highest peition of tne K wart store.

Landlord further reptesents, warrants and covenants Lthat the
land - described 1n Exhibit "A”® Parcel °*A® will, at the time of the
commencement of construction by Landlord and @t Lthe time of che
commencement of the lease term, be propecly 2oned for Tenant's
intended use, and that 211 necessary governmental consents,
permits and appravals for such use shall  have een
obtained.Further, Landlocd shall deliver to Tenant a Cerzificate
of Occupancy prigr to commencement of the lease term,

The lease term shall not commence and said annual Tirimum
reptal and other charges payable under this lease shall not
commence to accrue until the foregoing repzescntat:ions and
warranties shalli have been fulfilled; provided, hovever, in the
event that Tenant shall elect to open for business befor? tne
Landlotd shall have fulfilled the foregqoing representatians and
warzanties, the term of this lvase 3shall commence, bur Tesan:
shall not be obligated to pay the anaual minimum rental or <he
additi{onal rental; provided, further, 1n 1lleu thereof, Tenant
shall pay monthly in arrears one percent (1%) of said gross sales
and Tenant shall continue said payment until Landlord’s sa:d
representations and warranties shall be fulfilled, at which <time

Tenant shall commence payment of the rental ser forth i1a Articzles
J and 4 hergeof.

In the event Landlord's cep:ésantatSOns and warrant:es spall
not be fulfilled within ninety (90) days after commencemen: of
the lease term, Tenant thereafter shall have the option of =21ther
completing said representations and warranties at Landiord's cost
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and expense, or, alternatively, Tenant shall have an option to
terminate this lease by notice to Landlord, which notice shall
state an effective date of termination of not less than sixty
(60) days from the date of such notice, l

13. (a) Tenant shall have Ten (10) successive options to
extend the term of this lease for an additional period of five
(5) years on each such option, such extended term to beqin
respectively upon the expiration of the term of this lease or of
this lease as extended and the same terms and conditions as
herein set forth shall apply to each such extended term, It
Tenant shall elect to exercise the aforesaid options, 1t shall do
so by giving notice to Landlord not less than six (6) months
prior to the expiration of the term of this lease or of this
lease as extended.

(b) Regardless of the exercise or nonexercise by Tenant
of any or all of the foregoing options, Tenant shall have, unless
the last day of the lease term shall be January 31 of any year,
the option to extend (or further extend, as the case may be) the
term of this lease for such period of time as shall cause the
last day of the term of this lease to be the January 31 next
succeeding the date wupon which the term of this lease would
expire but for the exercise of this option., This option shall be
exercised by notice to Landlord not less than six (6) months
prior to the expiration of the term of this lease or any
extension thereof. Tenant's rental during this option period
shall be the same rental payable under the terms of this lease at
the time Tenant notifies Landlord of 1ts 1ntention to exercise
this option,

14, Omitted

15. fTenant shall make and pay for all maintenance,
replacement and repair necessary to keep the demised premises in
a good state of repair and tenantable condition (including store
front, windows, painting door closure devices, window frame, door
frame, molding locks and hardvare), except for the following
maintenance, replacement or - repair which shall remain the
Landlord's sole responsibilaity:

(a) all maintenance, replacement and repair to the roof,
_ outer walls and structural portion of the buildings
which shall be necessary to maintain the buildings 1n a
safe, dry and tenantable condition and in good order

and repair; and

(b) all repairs, maintenance or replacement of or to the
utility services to the building and any underground
storm sewers, sanitary , sewers, water lines or

-electraical lines under the parking areas, service
drives, streets, sidewalks, driveways, entrances; and

(c) all repairs and replacement (exclusive of sweeping,
striping and snow and 11ce removal) necessary to
maintain all driveways, sidewalks, street and parking
areas free of all settling, clear of standing water,
and 1n a safe, s1ghtly and se;vxceable condition, free
of chuck holes, fissures and cracks.

Notwithstanding the foregoing provisions of Acrticle 15

herein set forth, Landlord shall contract for sweeping, striping
and snow removal for the parking areas, dr'veways, sidewalks and

10
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streets of the ptemiées and maintain same in a clean, safe,

sightly and serviceable condition. The Landlord shall further
maintain all landscaped areas.

- Tenant shall pay the Landlord its pro rata share of the
rnate  of maintaining and repvairina the common areas and common
facilities. Tenant's sald share shall be based upon the ratio
that the ground f£loor area of Tenant's building bears to the
total gross ground floor area contained in all buildings depicteé
on Exhibit *B* and actually erected on any portion of the land
described in Exhibit “A", parcel "B".

For purposes of this Article, the costs of maintaining the
common areas and common facilities shall include without
limitation the following: all amounts paid for (1) cleaning, and
restriping the parking areas, sidewalks and :driveways; (2)
maintenance repair and replacement of planted or landscaped
areas; (3) lighting of parking 1ot includang repair and
replacements; (4) repairing but not replacement of the parking
lot and (5) wage and salaries of persons directly and actually
performing services described herein. The cost of maintaining
the common areas and common facilities shall not include real
estate taxes, capital expenses, office overhead, permit fees,
rubbish removal for other tenants, or electricity charges for
the remainder of the shopping center in the event that the
parking 1lot 1lights for Tenants demised premises are separately
metered. ’

Tenant shall pay to landlord on account of the aforesaid
costs, an amount equal to one-~twelfth (1/12) of Tenant's
pro-rata share of the estimated annual costs of such Wwork
performed by Landlord on the first day of each month in advance
along with the monthly installment of minimum rental. Said

.amount shall be adjusted and revised by Landlord as of the end

of the initial Lease year and each subseguent Lease year during
the term hereon on the basis of the actual maintenance costs
incurred during the immediately preceding Lease year plus
reasonably anticipated increases in such costs., It 18
understood and agreed by Landlord and Tenant that Tenant's share
of annual common area charge shall not increase in excess of the
previous annual charge by more than five percent (5%) and that
Tenant shall not be obligated to pay any costs in  exceéss ~of this
increase. upon Landlord's furnishing to Tenant a written
statement setting forth such revised estimate of maintenance
costs to be incurred by Landlord pursuant to Article 15, Tenant
shall pay to Landlord such revised estimated share in monthly
installments, in advance, on the first day of each month in each
Lease year upon the next succeeding revision of such estimate.
Landlord agrees to provide the fTenant within thirty (30} days
after the end of each Lease year a written statement signed by
Landlord setting forth the cost of reimburseable items incurred
by the Landlord pursuant to this Article and the calculations
for determining the pro-rata share of Tenant then due. If
tenant's pro-rata share of the maintenance costs incurred exceed
Tenant's payment in that Lease year, Tenant shall pay to
Landlord the deficiency within thirty (30) days after receipt of
the statement provided Tenant's deficiency is not excess of the
maximum increase provided herein, In the event of a dispute
between Landlord and Tenant concerning the dollar amount or
method of allocation contained in the statement of Landlord,
initially, Tenant shall be responsible only for that portion of
the billing not in dispute. Upon request, Landlord must provide
copies of all paid receipts which form the basis for the
statement, If Tenant's payment exceeds Tenant's pro-rata share
of the costs incurred, Tenant shall be entitled to a credit for

such excess against estimated payments next thereafter due to

11
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Landlord on account of Tenant's pro-rata share of the costs
incurred by Landlord pursuant to the Article, ;
{

- Tenant may, upon thirty (30) days notice, lhave Landlord's
records of common area expenditures for the previous calendar
year audited by Tenant's accountant: should such:. audit disclose
any overpayment by Tenant, Landlord shall remit said overpayment
upon demand. With respect to parking 1lot illumination, Tenant
shall have that portion of the common facilities as is described
ae Exhibit *"2° parcel "A" meterad direotly into fTenant's meter.
The balance of the common facilities lighting standards shall be
metered into Landlord's other Tenant's. as depicted on Exhibit
"A" Parcel "B" or to Landlord's own meter. It is further
understood and agreed that all bulb replacement and care of the
lighting standards for the entire common facilities described 1n
Exhibit "A®" Pparcel "B*" shall be part of Landlord's performance of
common area maintenance and shall be added to other costs for
such maintenance described above.

Further, notwithstanding anything contained, herein to the
contrary, Tenant reserves the right, for any reason whatsoever,
at any time wupon thirty (30) days prior written notice to
Landlord to assume the duties of Landlord to maintain the common
areas located within Exhibit *"A" Parcel "A". If Tenant assumes
maintenance responsibility 1t shall at.its sole cost and expense
maintain said demised premises in the same {or ©Dbetter) manner
that Landlord 1s otherwise required to maintain same under this
article 15. 1In such event Tenant shall no longer be responsible
for pro-rata common area maintenance charges.

In the event buildings or improvements constituting the
demised premises or a portion thereof shall be rendered unusable
due to Landlord’'s default or negligence with respect to required
repairs, there shall be a just and equitable abatement of sajd
annual minimum rental and all other charges payable under this
lease until said premises shall be made usable. Emergency
repairs which shall be Landlord's responsibility hereunder, and
which shall be necessary to protect the buildings or contents
and/or to keep the common areas in a neat, clean, safe and
orderly condition may be made by Tenant without notice to
Landlord, and the cost of such repairs not to exceed Two Thousand
pollars ($2,000.00) in any one instance, may ' be deducted by
Tenant from rentals subsequently accruing hereunder.

16. Tenant may, at 1ts own expense, from time to time make
such alterations, additions or changes, structural or otherwise,
in and to its buildings as it may deem necessary or suitable;
provided, however, Tenant shall obtain  Landlord's prior written
consent to draﬁings and specifications for  structural
alterations, additions, or material changes to the exterior
building elevation (not including Tenants signs). Landlord's
consent to such alterations, additions, or material changes shall
not be unreasonably withheld. The term *structural changes", as
used herein, shall not include moving of non-loadbearing
partiitions, minor plumbing and electrical 'work, modification and
rearrangement of fixtures or other minor changes, Landlord, at
Tenant's cost, shall cooperate with Tenant in securing building
and other permits or authorizations required from time to time
for any work permitted hereunder or installations by Tenant. If
Tenant makes structural alterations, additions or structural
changes it shall not' unreasonably interrupt the free flow of
traffic around the center.

Tenant may, at its own expense, at any time erect or

construct additional building or structures within the expansion
area depicted on exhibit *B*. 1In such event gross sales made

12
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in or from said additions shall be excluded from gross sales as
defined in Article 4 of this lease and provided further, said
additional building or structure shall be ex¢luded from the
taxable premises and all ad valorem taxes and asdessments levied
thereon shall -not be deductible from additional rents payable
under the terms of Article 4 Hhereof. Tenant shall reimburse
Landlord for any increase in insurance premiums attributable
solely thereto. Tenant shall also be solely responsible for
exterior and interior repairs thereto, including those
necessitated by fire, the elements or other casualty. 1In the
event Tenant constructs any such additions or new construction,
Landlord shall not be obligated to furnish additional parking
areas in substitution of areas thereby built over, and the number
of parking spaces required under Article 10 shall be reduced by
the number of spaces covered by such additional buildings or
structures, Tenant's plans for - such additional buildings or
structures shall be subject to Landlord's approval, not to be
unreasonably withheld. ’

17. Landlord covenants and agrees that the demised premises
shall be properly serviced with gas, electric, telephone, water,
sewer and other utilities sufficient to meet Tenant's
requirements as of the commencement of the lease. term. Tenant
shall pay all charges for utilaty raw materials (gas, water,
sewage, telephone, electricity, etc.) furnished to the demised
premises during the lease term. Landlord shall not be liable for
any interruption: or failure whatsoever in utility services,
unless due to the negligence of Landlord, and Tenant shall comply
with all terms and provisions of this lease notwithstanding any
such failure or interruption. '

tandlord may provide a disposal or septic tank system in
lieu of public sanitary sewer, subject to Tenant's written
approval of plans and specifications and Landlord's continuing
obligation to clean and maintain said system at all times 1n good
and serviceable condition at its sole expense. )

18. Tenant shall observe and comply with all requirements

of rules, orders and regulations of the federal, state and
municipal governments or other duly constituted public authority
affecting said demised premises including the making of
non-structural alterations, insofar as they are due to Tenant's
occupancy; provided, however, i1n the event such rules, orders and
regulations shall either (a) require structural changes,
including but not limited to, the erection of a fire escape or
exit, or (b) require non-structural changes which would have been
required irrespective of the nature of the tenancy, then 1n
either such event, the same shall be complied with by Landlord at
its sole expense. If Tenant changes its ‘use of the building
which requires additional structural changes Tenant shall observe
and comply with said governmental regulations at its own cost as
a result of said change of use. T '

19. Anything to the contrary in this lease notwithstanding
the covenants.contained in this lease to-be performed by Landlord
shall not be binding personally, but instead said covenants are
made for the purpose of binding only the -fee simple or leasehold
estate which Landlord owns in the. demised premises; provided,
however, the obligations imposed by Article 8 of this lease _shall
be personally binding upon Landlord. ‘

20. From and _after the "date of occupancy by Tenant," as
that term is defined in Article 11 hereof, should Tenant's net
worth at any time be less One Hundred Million Dollars
($100,000,000.00), upon written request of the Landlord or
mortgagee, Tenant shall procure fire insurance with extended
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coverage endor sement upon the building erected by Landlord
pursuant to Article 6 hereof in an amount equal to eighty per
cent (80%) of the replacement value of the building above the
foundation walls, At any time while Tenant's n?t worth shall
exceed One Hundred Million Dollars ($100,000,000.00), the Tenant
may elect to self-insure its obligation to restore. Policies of
fire 1insurance procured pursuant to this Article shall assure and
be payable to Landlord, Tenant and mortgagee and shall provide
for release of insurance proceeds to Tenant for restoration of
loss.

Landlord and mor tgagee, if any shall be furnished
certificates from the insuring company showing the existence of
such insurance. 1In case of loss, Tenant is hereby authorized to
adjust the 1loss .and execute proof thereof in the name of all
parties in interest.

In the event that, at any time during the lease term, the
permanent improvements then constituting Tenant's building and
site improvements shall be damaged or destroyed (partially or
totally) by fire or any other casualty insurable under a standard
fire and extended coverage endorsement Tenant shall, at its
expense, promptly and with due diligence either (l) repair,
rebuild and restore the same as nearly as practicable to the
condition existing 3Just priot to such damage or destruction or
(2) repair, rebuild and restore the same for the same use and
purposes but in accordance with sSuch plans and specifications as
are then generally in use by Tenant for the construction of
K marts and related structures, provided, however, the repaired,
rebuilt or replaced building will have a value not less than 1its
value just pcior to said loss, Anything herein to the contrary
notwithstanding, it 1is understood and agreed that i1f (1) as a
result of any such damage or destruction during the last two
years of the lease term, Tenant's fixtures, equipment or other
property shall be damaged or destroyed in an amount exceeding One
Hundred Thousand Dollars ($100,000.00), or (2) if such damage or
destruction shall have taken place within five years of the then
scheduled expiration date of the current term of the lease and 1if
the extent of such damage or destruction 1s such that the c¢ost of
restoration would exceed fifty per cent (50%) of the amount 1t
would have cost to replace the Tenant's building on the demised
land in 1its entirety'at the time such damage or destruction took
place, then Tenant may terminate this Lease as of the date of
such damage or destruction by giving written notice to the
Landlord within thirty (30) days thereafter and Tenant shall have
an additional sixty (60) days, rent free, within which to remove
1ts property from the demised premises. If Tenant is carrying
fire insurance to eighty per cent (80%) of the replacement value,
all the insurance proceeds shall -belong- to Landlord and/or
Landlord's mortgagee as their interest may appear; in- the event
the property 1is self-insured at the time of the loss Tenant shall
reimburse Landlord and/or the mor tgagee for an amount egquivalent
to the 1nsurance proceeds that would have been paid had insurance
been in force, but not to exceed eighty per cent (80%) of the
replacement value of the building. In the event that this Lease
shall be terminated as above provided, all "unearned rent and
other charges paid in advance shall be-refunded to Tenant.

In the event that, at any time during the lease term, any
building or buildings within the site depicted on Exhibit *B",
other than Tenant's’ building or buildings, shall be damaged ot
destroyed (partially or totally) by fire, the elements or any
other casualty, Landlord shall, at its expense, promptly and with
due diligence repair, rebuild and restore the same as nearly as
practicable to the condition existing just prior to such damage
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or destruction; or alternatively Landlord shall he required to
clear, clean and raze the fire damaged buildings.i
Each party hereto has hereby remised} released and
discharged the other party hereto and any officer, agent,
employee or representative of such party of and from any
liability whatsoever hereafter arising from loss, damage or
injury caused by fire or other casualty for which insurance

(permitting waiver of liability and containing a waiver of .

subrogation) is carried by the party at the time "of such loss,
damage or njury to the extent of any tecovery by the injured
party under such insurance.

21, In the event all of Tenant's buildings constructed by
Landlord shall be expropriated or the points of 1ingress and
egress te the public roadways substantially as depicted on
Exhibit *B" be materially impaired by a public or quasi-public
authority, Tenant shall have the option to terminate this lease
as of the date Tenant .nall be deprived thereof,

In the event that less than the whole but more than ten
peccent (10%) of Tenant's buildings constructed by Landlord shall
be expropriated by public or quasi-public authority, Tenant shall
have the option to terminate this lease as of- the date Tenant
shall be dispossessed from the part so expropriated, by giving

"notice to Landlord of such election so to terminate within ninety

(90) days from the date of such dispossession,

In the event of an expropriation of -any portion of Tenant's
buildings, constructed by Landlord, and if this lease shall not
be terminated as hereinabove provided, it shall continue as to
that portion of the said buildings which shall not have been
exproprirated or taken, in which event Landlord shall, at 1ts sole
cost and expense, promptly and with due diligence restore said
buildings as nearly as practicable to complete units of like
quality and character as existed just  prior to  such
expropriation. The annual minimum rental and other charges shall
equitably abate during the period of demolition and restoration,
and thereafter the annual minimum rental and the dollar amounts
set forth in the first paragraph of Article 4 shall be reduced 1n
the proportion the ground floor area of the part of Tenant's
buildings so expropriated shall bear to the total ground floor
area of said buildings prior to such expropriation,

Without 1limiting the foregoing, in the event that any of the
land described in Exhibit ®A" Parcel "A" shall be expropriated by
public or quasi-public authority, Landlord shall make every
reasonable effort to substitute equiavalent and similarly aimproved
lands contiguous to and properly integrated with the remainder of
the site depicted on Exhibit *B*. 1If Landlord shall be wunable to

" substatute such lands and 1f one or more expropriations shall in

total deprive Tenant of the use of more than ten percent (10%) of
the land described ain Egxhibat ®*A* Parcel ™A®, then, in such
event, the Tenant shall have the option to terminate this lease

.at any time within twelve (12) months after such deprivation

becomes effective by giving notice to Landlord,

In the event this lease shall be terminated pursuvant to thas
Article, any annual minimum rental and other charges paid in
advance shall be refunded to Tenant, and Tenant shall have an
additional sixty (60) days, rent free, within which to remove 1ts
_property from the demised premises, In the event that at the
time of any expropriation of Tenant's buildings, Tenant shall not
‘have fully- amoctized expenditures which it may "have made on

_account of any improvements, alterations or changes to 1ts

buildings, tandlord shall assign to Tenant that portion of any
-award payable as a result of such expropriation as shall equal
the unamortized portion of Tenant's said expenditures. Said
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unamortized portion of Tenant's said expendit&res shall be
determined by multiplying such expenditures by a fraction, the
numerator of which shall be the number of remaining years of the
lease term at the time of such expropriation and the denominator
of which shall be the number of remaining years of the lease term
at the time such expenditures shall have been made plus the
number of years for which the lease term may have been

snhenmmno_-]y avtanAsaA

Tenant shall not be entitled to share in any award made by
reason of expropriation of the land or of Landlord buildings on
the demised premises, or any part thereof, by public or
quasi-public authority, except as set forth in the preceding
paragraph relative to unamortized expenditures by Tenant and then
only if the award for such unamortized expenditures shall be made
by the expropriating authority in addition to the award for the
land, buildings and other improvements (or portions thereof)
comprising the demised premises; however, the Tenant's right to
receive compensation for damages or to share in any award shall
not be affected in any manner hereby if and to the extent that

) said compensation, damages, or award is expressly made by reason
of the expropriation of the 1land or buildings or improvements
constructed or made by Tenant.

Use, Assign- 22. The premises hereby demised may be used for any lawful

ment and retail purpose., Tenant may assign this lease or sublet the whole

Subletting or any part of the demised premises, but 1f it does so, it shall
remain liable and responsible under this lease.

Signs 23. The demised premises shall be referred to by only such
designation as Tenant may indicate. Landlord expressly
recognizes that the service mark and trademark °"K mart"® is the
valid and exclusive property of Tenant, and Landlord agrees that
it shall not either during the term of this lease or thereafter
directly or indirectly contest the validity of said mark
"K mart®", or any of Tenant's registrations pertaining thereto 1n
the United States or elsewhere, nor adopt or use said mark or any
term, word, mark or designation which is in any aspect similar to
the mark of Tenant. Landlord further agrees that it 'will not at
any time do or cause to be done any act or thing directly or
indirectly, contesting or in any way impairing or tending to
impair any part of the Tenant's right, title and interest 1n the
aforesaid mark, and Landlord shall not in any- manner represent
that it has ownership' interest in the aforesaid mark or
registrations therefor, and specifically acknowledges that any
use thereof pursuant to this lease shall not create in Landlord

" any right, title or interest in the aforesaid mark.

Landlord shall erect a freestanding shopping center pylon at
the locations within the Shopping Center "designated as "Sign
Pylon® on Exhibit "B", Such pylon shall display the designation
of the Shopping Center. Developer shall have the right to permit
other tenants in the Shopping Center to place their signs _on._.the
Shopping Center pylons. Upon written notice of the intent to
construct such pylon, Tenant may elect to have its name appear on
such s8ign at {ts cost. In the event Tenant elects to have its
name appear on such sign, Tenants sign shall have top designation
on the s8ign pylon fronting Parmer Lane. The height and width of
Tenant's sign shall be proportionate to the height and width of
the signs of any other anchor tenants depicted on the sign. _The

-Shopping center sign shall be designed by the. project architect
and subject to the written approval of Tenant and Landlord.

ra

Building signs shall be designed and located in acdordance
with a building sign plan (the "Building Sign Plan®") to be
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developed by the Project Architect and approved‘ in writing by
Tenant and Landlord. Said building sign plan shall establish
maximum sign coverage, the location, color and design criteria
for all building signs, WNo building sign shall be constructed or
modified in such a manner as to violate such building sign plan.
The building sign plan may be modified by Tenant and Landlord as
they deem advisable from time to time; Notwithstanding the terms
of the building sign plan, all building signs shall be
constructed and maintained in accordance . with applicable
ordinances, governmental regulations and issued variances
therefrom.

Landlord shall not permit any other signs, billboards or
posters to be displayed on any portion of the demised premises.

24. Landlord warrants as a consideration for Tenant

entering into this lease it will initially provide and will
maintain, for the period of this lease and any extension thereof,
ingress and egress facilities to the adjoining public streets and
highways in the number and substantially 1n the locaticns
depicted on Exhibit "B", subject to unavoidable temporary
closings or temporary relocations necessitat ed by public
authority or other circumstances beyond Landloid's control.

25. If Tenant shall be in default under any other provision
of this lease and shall remain so for a period of thirty (30)
days after notice to Tenant of such default, then Landlord may,
by giving notice to Tenant at any time thereafter during the
‘continuance of such default, either (a) terminate this lease, or
(b) re-enter the demised premises by summary proceedings or
_otherwise, expel Tenant and remove all property- therefrom, relet
said premises at the best possible rent readily obtainable
~(making reasonable efforts therefor), and receive the rent
therefrom; provided, however, Tenant shall remain liable for the
equivalent of the amount of all rent and other charges reserved
herein less the avails of reletting, 1f any, after deducting
therefrom the reasonable cost of obtaining possession of saigd
premises and of any repairs and alterations necessary to prepare
-;it for reletting. Any and .all monthly deficiencies so payable by
Tenant shall be paid monthly on the date herein provided for the
“payment of rent. If any detault by Tenant (excépt nonpayment of
rent) cannot reasonably be remedied within thirty (30) days after
notice of default, then Tenant shall have such additional time as
shall be reasonably necessary to remedy such default before this
lease can'be terminated or other remedy enforced by Landlord.
Except for the legal remedy of damages (provided Landlord shall,
in all instances, be required to mitigate - damages) and the
eguitable remedy of an 1n]unchion, the tremedies of Landlord
herein shall be exclusive of any other temedies.

26, 1If a petition 1n bankruptcy shall be filed by Tenant,
or if Tenant shall be adjudiqated bankrupt, or if Tenant shail
make a general assignment for the benefit of ¢reditors, or if in
any proceeding based upon the insolvency of Tenant a receaver of
all of the property of Tenant shall be appointed and shall not ope
discharged within ninety (90) days after such appointment, then
Landlord may terminate this lease by giving notice to Tenant of
its intention to do so; provided, however, neither bankruptcy,
insolvency, an assignment for the benefit of creditors nor the
appointment of a receiver shall affect this lease or permit 1ts
termination so long as the covenants on the part of Tenant to be
performed shall be performed by Tenant or someone claiming under
it.

27. Landlord covenants, represents and warrants that it has
full right and power to execute and perform this lease and to
grant the estate demised herein and that Tenant, on payment of
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the rent and performance of the covenants and agreements hereof,
shall -peaceably and quietly have,. hold and enjqy the demised
premises and all rights, easements, appurtenanceé and privileges
belonging or in anywise appertaining thereto during the lease
term without molestation or hindrance of any person whomsoever,
and if at any time during the term hereby demised the title of
tandlord shall fail or it be discovered that its title shall not
enable Landlord to grant the term hereby demised, Tenant shall
provide written notice to Landlord of such defect and Landlord
suuil uave thirty {30) days to cure w»aid  defect, +f Landlord
fails -to cure same Tenant shall have the option at Landlord's
expense to correct such defect or to annul and void this lease
with full reservation of its right to damages, if any.

Landlord further covenants, represents and warrants that it
is seized of an indefeasible estate in fee simple or has a good
and marketable leasehold title to the land described in Exhibit
"A* Parcel *A", free and clear of any 1liens, encumbrances,
restrictions and violations (or claims or notices thereof),
except as follows: !

(a) Public utility and drainage easemeﬁts and other
encumbrances not impairing Tenant's use of the demised
premises.

Notwithstanding the aforesaid, developer has entered into a
Purchase Agreement with Earl and Lena Podolnick, seller, under the
terms of the Agreement, developer is to complete the purchase of the
premises described by exhibit ™A" parcel "A & B" prior to
construction of the shopping center, Landlord shall, without
expense to Tenant and within thirty (30) days after written
request by Tenant, furnish (a) a certification based on
Landlord's Owner's Title Policy and existing survey by an
attorney acceptable to Tenant that Landlord's title is as herein
represented and certifying that the premises depicted on Exhibit
*B* are within- the bounds of the property described in Exhibit
"A" Parcel "A", (b) an as-built survey by a licensed surveyor of
the 1land described 1in Exhibit "A"™ Parcel "A", and (c¢) agreements
wherein each holder of any 1lien against the demised premises
shall consent to this lease and warrant that Tenant's possession
and right of use under this lease in and to the demised premises
shall not be disturbed by such holder unless and until Tenant
shall breach any of the provisions hereof and this lease or
Tenant's right to possession hereunder shall have been terminated
in accordance with the provisions of this lease,

In the event Landlord's estate is derived from a leasehold
interest in a ground lease, Landlord shall, prior to the
commencement of construction of the improvements required
hereunder, deliver to Tenant an ~ agreement executed by the fee
owner of the demised premises wherein the fee owner- recognizes
this lease and Tenant's rights hereunder and agrees that,
notwithstanding any default by the Landlord and subsequent
termination of said ground lease, Tenant's possession and right
of use under this lease in and to the demised _ premises shall not
be disturbed by such fee owner unless and until Tenant shall
breach any of the provisions hereof and this 1lease or Tenant's
right to possession hereunder shall have been terminated in
accordance with the provisions of this lease. -

28. Upon written request by Landlord, Tenant shall execute
and deliver an agreement subordinating this lease to any
mortgage upon the demised premises; provided, however, such

* subordination shall be upon the express condition that the

validity of this lease shall be recognized by the mortgagee, and
that, notwithstanding any default by the mortgagor with respect
to said mortgage or any foreclosure thereof, Tenant's possession
and right of use under this lease in and to the demised premises

shall not be disturbed by such mortgagee unless and until Tenant

18




v

shall breach any of the provisions .hereof and this lease or
Tenant's right to possession hereunder shall have ;been terminated
in accordance with the provisions of this leasd. Tenant agrees
to attorn to said mortgagee.

i

Tenant 29, bDuring the lease term Tenant shall indemnify and save
indemnifies Landlord and Landlord's ground lessor, if any, harmless against
Landlord all penalties, claims or demands of whatsoever nature arising
w from Tenant's use of the Tenant's buildings except those which ’

snall result, in whole or in part, directiy or indirectly, rrom
the default or negligence of Landlord or Landlord's ground
lessor, if any. -

Tenant's 30. 1In the event Landlord shall neglect to pay when due any
Right to obligations on any mortgage or encumbrance affecting title to the
. Cure demised premises and to which this lease shall be subordinate, or
' Landlord's shall fail to perform any obligation specified in this lease,
pefaults (unless Tenant has been furnished a Nondisturbance Agreement with

regpect thereto) then Tenant may, after the continuance of any
such default for thirty (30) days after notice thereof by Tenant,
pay said principal, interest or other charges' or cure such
. default, all on behalf of and at the expense of Landlord, and do
! all necessary work and make all necessary payments in connection
therewith, and Landlord shall on demand, pay Tenant forthwith the
amount so paid by Tenant together with interest thereon at the
rate of seven percent (7%) per annum or the then current prime
rate, whichever is the higher, and Tenant may to the extent
necessary withhold any and all rental payments and other payments ¢
. thereafter due to Landlord and apply the same to the payment of
such indebtedness,

Provided the holder of a properly recorded first mortgage
shall have notified Tenant in writing that _it 1is the holder of
such lien on the demised premises and shall so reguest, Tenant
shall provide such holder with a duplicate copy of any notice
sent to Landlord covering a default hereunder, and such holder
shall be granted sixty (60) days after receipt thereof to correct
or remedy such default,

‘Condition of 31. At the expiration or earlier termination of the lease
Premiges at term Tenant shall surrender the demised premises, together with
Termination alterations, additions and improvements then a part thereof, 1n
good order and condition except for the following: ordinary wear
and tear, repairs required to be made by Landlord, and loss or
damage by fire, the elements and other casualty. A1l furniture
and trade fixtures installed in said buildings at the expense of

- Tenant or other occupant shall remain the property of Tenant or
such other occupant; provided, however, Tenant shall, at any time
and from time to time during the lease term, have ‘the option to
relinquish its property rights with- respect to such trade
fixtures (including, but not 1limited to, air conditioning
machinery and 1lighting fixtures), which option shall be exercised
by notice of such relinquishment to Landlord, and from and after
the exercise of said option the property specified in said notice
shall be the property of Landlord. .

Holding Over 32, In the absence of any written agreement to the
contrary, if Tenant should remain in occupancy of the demised
.premises after the expiration of the lease term, it shall so
remain as a tenant, from month-to-month and all provisions of
this lease applicable to such tenancy shall remain in full force
and effect. .

Investment 33. Landlord hereby agrees to elect under the applicable

Tax Credit provisions of the Internal Revenue Code - of 1954, as amended,
(hereinafter referred to as the "Code") to pass through to the
Tenant all investment tax credit which may be available from time
to time in respect of the demised premises under Section 38 of
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said Code to the extent such investment tax credit is not usable
under said Code by the Landlord, 1ts successors and assigns,
Landlord agrees to timely execute all documents tequired by said
Code, and regqulations 1ssued thereunder, to enable Tenant to
obtain such investment tax credit,

! Landlord further agrees to maintain adegquate records so that
the qualifying property can be 1dentified and the cost thereof
can be determined and to provide such records to the Tenant upon
written request and otherwise to cooperate with Tenant in said
matter, Landlord agrees not to destroy or otherwise dispose of
such records until wraitten consent to such destruction or
disposal has been obtained from Tenant,

34. Notices required under this lease shall be in writing
and deemed to be properly served on receipt thereof 1f sent by
certified or reqgistered mail to Landlord at the last address
where rent was paid or to Tenant at its principal office in Troy,
Michigan, or to any subsequent address which Tenant shall
designate for such purpose., Date of notice shall be the date on
which such notice is deposited in a post office of the United
States Postal Service, < 0

35. Marginal captions of this lease are solely for
convenience of reference and shall do; in any Wway limit or
amplify the terms and provision  thereof. The necessary
grammatical changes which shall be required to make the provision
of this lease apply (a) in the plural sense if there shall be
more thap one Landlord, and (b) to any landlord which shall be
eirther a corporation, an association, a partnership, or an
individual, male or female, shall in all instances be assumed as
though in each «case fully expressed. Unless otherwise provided,
upon the termination of this lease under any of the Articles
hereof, the parties hereto shall be relieved -of any furthert
liability hereunder except as to acts, omissions or defaults
occurring orior to such terminat:ion,

36. The conditions, covenants and agreements‘contaxned n
this  lease shall be binding upon and inure to the benefit of the
parties hereto ‘and  their respective heirs, executors,
administrators, successors and assigns, All" covenants and
agreements of this lease shall run with the land.

37. The parties hereto have simultaneously with the
execution and delivery of this lease executed and delivered a
Memorandum of Lease which Landlord shall at 1ts sole expense
cause. to be recorded within sixty (60) days following delivery of
this lease and returned to Tenant by Landlord within sixty (60)
days thereafter,

-39. Tenant agrees that it will from time to time, upon
request by Landlord, execute and deliver to Landlord an Estoppel
Certificate certifying that this lease is unmodified and in full
force-and effect (or 1f there have been Tmodifications, that the
same is in full force and effect as so modified).

40. Tenant warrants that it has ‘had no dealing with any
broker or agent in connection with the negotiation or execution
of this lease and Tenant agrees to indemnify and hold Landlord
harmless from and against any claims by any other Broker, agent
or other person claiming a commission or other form of
compensation by virtue of having dealt with Tenant with regard to
this leasing transaction,

20




Entice
Agreement

Cont:ngency

Reciprocal
Access
Pdark 1ng

i

41, This lease contains the entire agreement bekween the
parties, and no agreement shall. be effective to change, modify or
terminate this lease in whole or in part unless such agreemenl 1s
in writing and duly signed by.the party against whom enforcement
oL such change, modification or termination is sought.

42, The terms of this lease are contingent upon the
Liandlord 1installing for Tenants use a pylon sign, &t no cost to
the Tenant, as indicated on the location described in the DIxuibit
"B,

43, Landlord hereby grants to Tenant and to Tenant's
agunts, employees, invitees and guests the nonexclusive rigit
to use and enjoy the driveways and parking areas construclec tfonm
time to time on Lot 1 for the free and uninterrupted 1ingrese  and
zqress of pedestrian and vehicular traffic to, from and between
Lot 1 and the demised premises, and to, from and betueen the
demised premises and any public right-of-way adjacent Lo Lot 1,
and for vehicular parking on Lot 1. Tenant hereby acknowledges
Lhat Landlord has reserved to Landlord and to Landlocd's
Permitted Users (as defined below) the nonexclusive right to use
and  enjoy the driveways and parking areas constructed from Lime
Lty time on the demised premises for the free and uninterrupted
ingress and egress of pedestrian and-vehiculac traffic to, from
and betwcen the demised premises and the property described by
Exhibit "A" Parcel °*B" (Landlord area) 1in locations substantially
ay depicted on  Exhibit  "B*. For purposes of this paragraph,
fundlord's permitted Users shall mean Landlocd's  adents,
zmployees, 1nvitces, quests, and tandlord's tenants, subteanants
and concessionaires, together with the suppliers, customers,
patrons, employees and invitees thereof for the operacion of a
retutl shopping center.

l,andlord and Tenant each agree that néithetr pery will eaurvise
i rights granted to it under thia Article in -a manner which
vill unreasonably interfere with [andlord's ©f Tenant's use of
Lut 1, ocr Tenant's use of the demised premses, das applicaole.
faudlocd agrees’ to maintain Lot 1, at Landlocrd's expeus:, n d
<lean and neal condition and to keep the areas of Tenant's dgcess
(v Lol 1 rcasonably unobstructed, Tenant aqrees, in addirion Lo
Lt other maintenance obligations under this lease, Lo ko the
ac2as-of Landlord's access to the demised pramises unobstructad.

IN WITNLSS WHEREOF, the parties heceto have execulud Lhis
ajceement 1n triplicate as of the day and year [first  above
Jitten. -

€

"




WITNESSES:

2aniCln A,
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LANDLORD

Parmer Point, Ltd.

By. CLOW Ausiia Recail Divisiun
#2 Inc. - General Partner

oy

by: P e A
Mark Palmer President

TENANT .
K MART CORPORATION ~

.

- BY: »‘}7%?f// n:fégoli—

M. L. Skiles Vice President

Attest: WM\'\ \\

Assistant Secretary
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. ACKNOWLEDGMENTS .

STATE OF ( TEXAS )
COUNTY OF (TRAVIS )ss: ,

|

I do hereby certify that on this { k‘/ day of /)‘ dLE /\

1989 , before me, Diane Sweeney ! . , a Notary Pub11c
in and for the County and State aforesaid, and duly comm:sswned, personally
appeared Mark Palmer K8
known to me to be the President ANIXBUSKEKIXXY of Cyow Austin Retail Division
#2. Inc. » who, being by me duly sworn, did depose and say
that they reside i
respectively; that' theyis arg the President aERAXXSBIBXARAXYXXKEBEPEYKEVATY
of Crow Austin Retail Division #2, Inc. . the corporation

described in and which executed the foregoing instrument; that they know the
seal of said corporation; that the seal affixed to said instrument is the
corporate seal of said corporation; that, on behalf of said corporation and
by order of its board of directors, they signed, sealed and delivered said
instrument for the uses and purposes therein set forth, as its and their free
and voluntary act; and that they signed their names thereto by like order.

In Witness Whereof, I have hereunto .set my hand and\affixed my ,éfficial seal
the day and year in this certificate first above wyitten.

@ ( . 3
/ ( f\-l. . )"{f\.\_ ( L;,'\-’\ ¢ }
i. "7/\ "“; Nc’”y?c"*u, Sran of Tewas Notary public /
; My Lommission tap-es Nov 29, 1930
4{”;1 \\‘ /

My commigsion expire

~}

-.

STATE OF (MICHIGAN)
COUNTY OF (OAKLAND)gg.,

o~

I do hereby certify that on this ;\79_5“ of e A

1979 , before me, DU s O P — . %.__, a Notary pubhc
in and for the County and State aforesaid, and 4u1y commissioned, ersonally
appeared ¥ -~ and A7.2/ )d)dulx/ < ,
known to me to be the Vice President and Assistant Secretary of K mart
Corporation, who, being by me duly swgrn, did deposecand saLthat they reside
n 4::‘-—{.7/6,«/(&/4’_/ LI )Oé/m £t e Lerpue
respectively; that they are the Vice Pres'fdent and” Assistant ‘Secretary
respectively of K mart Corporation, the corporation described in and which
executed the foregoing instrument; that they know the seal of said
corporation; that the seal affixed to said instrument is the corporate seal
of said corporation; that, on behalf of said corporation and by order of its
board - of directors, they signed, sealed and delivered said instrument for the
uses and purposes therein set forth, as its and their free and voluntary. act;
and that they signed their names thereto by like order.

B

In  Witness Whereof, I have hereunto set my hand and affixed my.official seal
the day and year in this certificate first above written.

h)

7 Q’{

My commission expires: {2 o . = VL2l L L.
* Notary Public

wene F. Hammond
fNotary Public in and for the
County of Macomb, acting in i -

Oakland County, Michigan
My commission expires., 7-24-91




o g EXHIBIT "A" PAR.'A" BPI JOB NO. 103,10(LAT)
" December 29, 198

“ Description of 8.339 Acre Tract - Prop. Lot 3

ALL OF THAT CERTAIN PARCEL OR TRACT OF LAND BEING%A PORTION OF
THE FRANCISCO GARCIA SURVEY ABSTRACT NO. 312 IN TRAVIS COUNTY,
TEXAS BEING A PORTION OF THAT CERTAIN TRACT OF LAND AS CONVEYED
TO CROW-GOTTESMAN-SHAFER NO. 8 BY "DEED RECORDED IN VOLUME 8425,
PAGE 653 OF THE REAL PROPERTY RECORDS OF TRAVIS COUNTY, TEXAS AND
ALSO BEING PORTIONS OF TWO TRACTS OF LAND AS CONVEYED TO EARL AND
LENA PODOLNICK BY DEEDS RECORDED IN VOLUME 2981, PAGE 557 AND
VOLUME 3037, PAGE 1302 QOF THE REAL PROPERTY RECORDS OF TRAVIS
COUNTY, TEYAS, SAID 2.229 ACRES NF I3ND RETN2 MARE PARTTATIT2DTV
DESCRIBED BY METES AND BOUNDS AS FOLLOWS'

BEGINNING at an iron pin in concrete found in the North r.o.w.
line of Parmer Lane at the Southwest corner of that certain tract
of land as conveyed to the City of Austin by deed recorded in
Volume 10016, Page 883 of the Real Property Records of Travis
County, Texas for the Southeast corner and PLACE OF BEGINNING
hereof;

THENCE with the North r.o.w. line of Parmer Lane, N 53427/00" W
for a distance of 100.40 feet to an iron pin set at the Southwest
corner hereof; - .
THENCE with the West and Southwest line of the herein described
tract, the following courses:

N 31° 32'25" E for a distance of 62 36 feet to an iron pin
set at-an angle ‘point;

N 17°37’27" E for a distance of 217.64 feet to an iron pin
set at an angle point; :

N 60°01’55" W for a distance of 80.00 feet to an iron pin
set at an angle point;

N 38°31’55" W for a distance of 221.00 feet to a nail set in
asphalt for an angle point;

N 29°58/05" E for a distance of 71.00 feet to a nail set in
asphalt for an angle point;

N 60°0Q01l’/55" W for a distance of 129.00 feet to an iron pin
set :in the East line of that certain tract of land as
conveyed to Nash Phillips-Copus, Inc. by deed recorded in
Volunie 8172, Page 58 of the Real Property Records of Travis
County, Texas for an angle point;

N 28°45’31" E for a distance of 146.35 feet to an iron pin
set at the Northeast corner of the said NPC tract for an
angle point;

N 29° 58'05" E for a distance of 158.00 feet to an iron pin
set at the Northwest corner hereof;

THENCE with the North line of the herein described tract, the
following courses:

S 60°01’55" E for a distance of 158.20 feet to an iron pin
set at an angle point:

N 29°58/05" E for a distance of 56.00 feet to an iron pin
set at an angle point;

S 60°01/55" E for a distance of 220.00 feet to an iron pin
set at an angle point;

N
S 67°38741" E for a distance of 44.39 feet to an iron pin
set at.an angle point;

S 60°01’55" E for a distance of 179.33 feet to an iron pin
set at an angle point; -

K MART DEMISED AREA
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Descriptior. 8.339 Acre Tract - Prop. Lot 3 'ge Two

N 29°58’05" E for a distance of 126.50 feet to an iron pin
set at an angle point; i

|
S 60°01’55" E for a distance of 136.00 feet to an iron pin
set in the East line of the Podolnick tracts for the
Northeast corner hereof:

THENCE with the East line of the Podolnick tracts, same being an
East line of the herein described tract, S 29'58’05" W for a
Gistcance of ZU3.00 feel Lo au iawva pan fuund at Lhwe itus Lueast
corner of the said City of Austin tract for an angle point
hereof;

THENCE with the North and West lines of the said city of Austin
tract, the followzng courses:

N 67°17/19" W for a distance of 223.15 feet to an iron pin
found:;

S 22°42%41" W for a dlstance of 220.47- feet to an iron pin
found;

,S 31°32'25" W for a distance of 55.64 feet to an iron pin
found at a point of curvature; .

With a curve to the left whose radius is 21.83 feet and
whose chord bears $ 10°57’18" E for a distance of 29.49 feet
to the PLACE OF BEGINNING and containing 8. 339 acres of
land, more or less.

STATE OF TEXAS:

" COUNTY OF TRAVIS:

KNOW ALL MEN BY THESE PRESENTS:

That I, Larry A. Turner, a Registered Public Surveyor, do hereby
certify that the above description is true and correct to the
best of my knowledge and belief and that the property described
herein was determined by a survey made on the ground under nmy
direction and supervision.

WITNESS MY HAND AND SEAL at Austin, Travis Cbﬂﬁty, Texas this
29th day of December, 1988 A.D. .

Bury & Pittman, Inc. : é£:;7 172————-a

Engineering - Surveyors -
1601-Rio Grande, Suite 300 Lar A. Turner
Austin, Texas 78701 . Reg. Public Surveyor No. 3908

€0t es e itiairenaneand
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EXHIBIT "A" PARCE. BPI JOB NO. 103-~1 (LAT)
December 29, 1988

b

Description of 14.224 Acre Tract - Prop. Parmer Point Subd.

ALL OF THAT CERTAIN PARCEL OR TRACT OF LAND BEING AiPORTION oF
THE FRANCISCO GARCIA SURVEY ABSTRACT NO. 312 IN TRAVIS COUNTY,
TEXAS BEING A PORTION OF THAT CERTAIN TRACT OF LAND AS CONVEYED
TO CROW-GOTTESMAN-SHAFER NO. 8 BY DEED RECORDED IN VOLUME 8425,
PAGE 653 OF THE REAL PROPERTY RECORDS OF TRAVIS COUNTY, TEXAS AND
ALSO BEING PORTIONS OF TWO TRACTS OF LAND AS CONVEYED TO EARL AND
LENA PODOLNICK BY DEEDS RECORDED IN VOLUME 2981, PAGE 557 AND
VOLUME 3037, PAGE 1302 OF THE REAL PROPERTY RECORDS OF TRAVIS
COUNTY, TEXAS SAID 14.224 ACRES OF LAND BhLING MUKE PAKLLLULAKLY
DESCRIBED BY METES AND BOUNDS AS FOLLOWS:

BEGINNING at an iron pin in concrete found in the North r.o.w.
line of Parmer Lane at the Southwest corner of that certain tract
of land as conveyed to the City of Austin by deed recorded in
Volume 10016, Page 883 of the Real Property Records of Travis
County, Texas for the Southeast corner and PLACE OF BEGINNING
hereof; . .

THENCE with the North r.o.w. line of Parmer Lane, the following
courses: ;

B
i

' N 53°27/00" W for a distance of 210.46 feet to a concrete
monument found at an angle point:

N 41°18‘37" W for a distance of 282.28 feet to a concrete
monument found at the most Southerly corner of the remaining
portion of land as conveyed to Nash Phillips-Copus, Inc. by
deed recorded in Volume 8172, Page 58 of the Real Property
Records of Travis County, Texas for the Southwest corner
hereof; .

THENCE ‘with the East and North lines of the NPC-tract, the
following courses:

N 28°46/19" E for a distance of 244.54 feet to an iron pin
set at an angle point; .

N 23°10/00" W for a distance of 96.50 feet to an iron pin
set at an angle point:

N 28°45’/31" E for a distance of 146.35 feet to an iron pin
set at the Northeast corner of the™ NPC tract for an angle
point hereof: -

N 59'03'51" W for a distance of 116.08 feet to a concrete
monument found in the East r.o.w. line of F.M. 1325 (Mopac)
at an angle point hereof; T-

THENCE with the said r.o.w. line of F.M. 1325, N 11°'53’06" E for
a distance of 303.91 feet to an iron pin set at the Northwest
corner hereof; . .

THENCE with the North line of the herein described tract, the
following courses:

N 63°46/45" E for a distance of 95.50 feet to an iron pin
‘set at an angle point; )

§-60°01’55" E for a distance of 320.00 feet to an iron pin
set at an angle point:

S 01°50745" E for a distance of 28.04 feet-to an iron pin
set at an angle point:

S 60°01/55" E for a distance of 560.00 feet to an iron pin-

set in the East line of the said Podolnick tracts at the
Northeast corner hereof;

'

Landlord Area




- \ Description 4.224 Acre Tract - Prop. Parmer ‘t Subd.
' Page Two

THENCE with the East line of the Podolnick tracts, isame being an
East line of the herein described tract, S 29°58/05" W for a
distance of 585.00 feet to an iron pin found at the Northeast
corner of the said City of Austin tract for an angle point
hereof;

THENCE with the North and West lines of the said City of Austin
tract, the following courses:

N 67 17729% W for a distance of 223.15 feet to an iron pin
found;

S 22'42’41" W for a distance 0f 220.47 feet to an iron pin
found;

S 31°32’25" W for a distance of 55.64 feet to an iron pin
found at a point of curvature;

With a curve to the left whose radius is 21.83. feet and
whose chord bears S 10°57/18" E for a distance of 29.49 feet
to the PLACE OF BEGINNING and containing 14. 224 acres of
|land more or less.

'

STATE OF TEXAS:

COUNTY OF TRAVIS:
' KNOW ALL MEN BY THESE PRESENTS:

That I, Larry A. Turner, a Registered Public Surveyor, do hereby
certlfy that the above description is true and correct to the
best of my knowledge and belief and that the property described
herein was determined by a survey made on the ground under my
direction and supervision.

WITNESS MY HAND AND SEAL at Austin, Travis County, Texas this
29th day of December, 1988 A.D.

Ve
i Bury & Pittman, Inc. . - Zﬁ:? V

Engineering - Surveyors
1601 Rio Grande, Suite 300 arry A. Turner
Austin, Texas 78701 ‘ Reg. Public Surveyor No. 3908

EXHIBIT "A" PARCEL "B"
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20C. RO. L LEASE ‘ 00
89993 l 3u K ‘J??l - AUSTIN, TEXAS (Parmer La.) FILM CODE Q "
00004532789

Parties THIS MEMORANDUM OF LEASE dated"i;his/j/f_é day of _7VinA~"

19 94 , between Parmer Point, Ltd. a4 [cvas
Limited Pactnership having its principal oftice at 301 Congress
Ave., Austin, Texas, 78701 (herein referred to'as *Landlurd+),
4and K MART CORPORATION, a Michigan Corporation haviay 1c5
peincipal office at 3100 West Big Beaver Road, Troy, HMizhigan
13004 (herern cceferced to as "Penant"). - ' a -

WITNESSETH: That for and in consideration of the rum ot
one Dollar ($1.00) and other 7good and valuable considerations
and the further consideration of the rents reserved and the
covenants and conditions more particulatly scet tocth 1n a

. certain lease between Landlord and Tenant and beazing even late
nerewith, Landlord and ‘Penant do hereby covensnt, prom:co and
agree as rollows:

pemised 1. Landlord does demise unto Tenant and Tenan: does tahke
Premises Lcom Landlord for the term hereinafter provided, and any

estension thereof, the following property: Tesnant's cownpleted
buibling (designated K mart), together with site improvements
co be constrycted as specilied 1n said lease by fandlord uu its
cxpense on the land described 1n Exhibit *A" Parcel "A' (K mart
demrsed area) and depicted on Exhibit "B* attached heroto and
made a pact hereof, and situated in the City of Austin, County
ui Travis, State of Texas; said building to be 1n the locations
and of the dimensions depicted on said Exhibit "B®.

Landlocd hereby gives and grants unto Tenant, 10 cormon
with others entitled thereto, 1ncluding Tenant's agents,
cmployees, customers, licensees and- invitees the fullowing
licenses, rights, privileges and easements: the nonexclusive
use of packing areas, common aceas {i1ncluding testrooms and
othee  facivlitees vLoany), raadeays, sudewalks fsod o saccevabedy -

i

lu public stcrets and highways indicdated on  sgwd Cyhiby! by,

as

together wicth the use of any delivery of s¢rvicing o4
testgnated as such on Exhibit *B*.

Surd land, completed building and sSite improvedencs,
together with the licenses, rights, privileges adand casvmuencs
“hierein  set forth, shall be hereinafter collectively telerraed Lo
as the "deinsed peemises”,

Tetin - 2. The lease ctecm shall commence upon the date of

) ocedpancy by Tenant of said buildings, and shall cterminate  upon

.uen date  as shall be Twenty Five (25) yedrs from the last Jay

af the wenth an Jhich said date of occupancy by ‘fenact  shall

wocur;  provided, however, Tenant shall hive Lthe opLion to

natend  Lhe  1le2ase teem for Ten (10) successive period: ut ive -
{5) addittoal yvescs each. = w

Bus bedving 3. Landlord covenants, during the period commeactiny vith
Lhe date ot e&ecution of the aforesaird lease and  endony PeN
the last day of the 1lease term and dany eALensinn o1 woanail
:hﬁllof, that 1t will not erect nr coastruct any buelldings  or
aither  steuclaenes  upon  land desceibed 1 Pxbhibit *A® parovl a0
(Landlord atea), except as shown on  Exhibit  "B*; peovided,
nowevi2g, 1n the event that the date of occupancy by Tenant of
Lthe demised pcemises shall not occur prior to  such daLe  as
hall be Zeven (7)) vears (com the date of the cgecutioun ol Lhe
afvresard lease, then the restciction umposed by chis Article
hall  cease and  decermine and shall be ot 'no further turce of
elfeer,

Al

SEAL Fanpea-
~r

11053 0&35 !




Signs

4. The Demised premises shall be reéerred te by only
such designation as Tenant may indicate. Laﬂdlord expressly
recognizes that the agervice mark and trademark K mart® is the
valid and exclusive property of Tenant, and .Landlord agrees
that. it shall not either during the term of this lease or
thereafter directly or indirectly contest the validity of saiad
mark "K mart®, or any of Tenant's registrations pertaining
thereto in the United States or elsewhere, nor adopt or use

said ‘mark or any term, work, mark or designation which is in
any aspect similar to the mark of Tenant, randlord further

agrees that it will not at any time do or cause to be done any
act or thing directly or indirectly, contesting or in any way
impairing or tending to impair any part of the Tenant's right,
title and interest in the aforesaid mark, and Landlord shall
not in any manner represent that it has ownership interest in
the aforesaid mark or registrations therefor, and specifically
acknowledges that any use thereof pursuant to this lease shall
not create in Landlord any right, title or 1qterest in the
aforesaid mark.

~Tenant shall have the option to erect at its sole cost
and ‘expense upon any portion of the demised premises gigns of
such height and other dimensions as Tenant and Landlard shall
mutually determine, bearing such 1legend or inscription as
Tenant shall determine.

Landlord shall not permit any other signs, billboards or
posters to be displayed on any portion of the demised premises.

The sole purpose of this instrument is to give natice of
gsaid lease and all its terms, covenants and conditions to the
game extent as if sald lease were fully set forth herein, This
instrument does not atler, amend or modify the termg of said
Lease in any manner. -

The conditions, covenants and agreements contained in
this instrument shall be binding upon and inure to the benefit
of the parties hereto, their respective heirs, executors,
administrators, successors and assigns.- - All covenants and
agreements of this instrument and said lease shall run with the
land. -

IN WITNESS WHEREOF, the parties hereto have executed this
agreement in triplicate as of the day and year first above
written.

WITNESSES:
LANDLORD .
parmer Point, Ltd.

By: Crow Austin-Retail pivision
$#2 Inc. - General Partner

W iea 7 A

Diane Land ‘ © Mark palmer-.: President
Attest: ,
Secretary
L TTALEROPEMIVREp

~2-




|
TENANT ‘
K MART CORPORATION

Z}: A C\J{%"(%_/&Ul By: _‘/L/Y// ~%/(—

m&rﬂ/E» Harker M. L. Skiles Vice President

(o le et svems Dl e\t
' Patricia /4 Hewe I+

Asgistant Secretary

NH Burdick I

Retven Address :
Trammel Crow Co.
301 Congress Ave %7390
Auotin, Tz 28765217

]

RE)“L FF(‘.}J‘ET‘TF;' PE_‘:’JI'PD

11053 0Ll
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ACKNOWLEDGMENTS

STATE OF ( TEXAS ) b
COUNTY OF (TRAVIS )ss: i

I do hereby certify that on this / \/ day of Jl 172 L ,
1989 , before me, Diane Sweeney , a Notary public
in and for the County and State aforesaxd, and duly commissioned, personally
appeared Mark Palmer K
known to me to be the President XNBXEWIKWEXUY of Crow Austin Retail Division
#2, Inc, » who, being by me duly sworn, did depose and say
that they reside in
respectively; that zheyis agm the President =XZRAXXBEEEBEXXYXXEBEPESXEYSIH
of Crow Austin Retail Division #2, Inc. , the corporation

described in and which executed the foregoing instrument; that they know the
seal of said corporation; that the seal affixed to said instrument is the
corporate seal of said corporation; that, on behalf of said corporation and
by order of its board of directors, they signed, sealed and delivered saigd
instrument for the uses and purposes therein set forth, as its and their free
and voluntary act; and that they signed their names thereto by like order.

In Witness Whereof, I have hereunto set my hand and affixed my. official seal
the day and year ificate first aboVawritten. \

// hY s I X -/d;L:\'
| Notary public|

My commission e

VLo, b

!
r" My Commivson ro, Se zm Tox

07 Lxpires Mgy, 28 aI 9%

STATE OF {MICHIGAN)
COUNTY OF (OAKLAND)gg,

I do hereby certify that on this X7 "day of AP .. A

!
1977, before me, fhen . S O ., a Notary Public
in and for the Cognty and tate aforesaid, and duly commisgioned, personally
appeared /. X \_ A e and AL &7 et 4,,,._1«244_ ,

known to me to be the Vice president and Assistant Secretary of X mart
Corporatign, who, being by me duly sworn, did, depose and say ,that they reside
i A Al etZ o o Tt e e o R R e
respectively; that they are the vVice’/ Presidefit- and Ass1stadt Secretary
respectively of K mart Corporation, the corporation described in and which
executed the foregoing :instrument; that they know the seal of said
corporation; that the seal affixed to said instrument is the corporate seal
of said corporation; that, on behalf of said corporation and by order of its
board of directors, they signed, sealed and delivered said instrument for the
uses and purposes therein set forth, as its and their free and voluntary act;
and that they signed their names thereto by like order.

In Witness Whereof, 1 have hereunto set my hand and affixed my offxcial seal
the day and year in this cert1f1cate first above written.

~ .
I
- X -

My commission expires:. _ VP ; NN e e -
Notary Public

lrene F. Hammong
Notary Public in and for the

County of Macomb, acting in A NOTARY SE;L

Oakland County, Michigan
My commission expires: 7-24-9;

'LD‘ F')Ch ERTr P r(r'm.,

| 1053 OMZ;
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EXHIBIT "A" PARCEL "A" FN 89-031
BPI JOB NO. 103-15.10(LAT)
-February 13, 1989

Description of 8.339 Acre Tract - Prop. |Lot 3
|

ALL OF THAT CERTAIN PARCEL OR TRACT OF LAND BEING A PORTION OF
THE FRANCISCO GARCIA SURVEY ABSTRACT NO. 312 IN TRAVIS COUNTY,
TEXAS BEING A PORTION OF THAT CERTAIN TRACT OF LAND AS CONVEYED
TO CROW-GOTTESMAN~SHAFER NO. 8 BY DEED RECORDED IN VOLUME 8425,
PAGE 653 OF THE REAL PROPERTY RECORDS OF TRAVIS COUNTY, TEXAS AND
ALSO BEING PORTIONS OF TWO TRACTS OF LAND AS CONVEYED TO EARL AND
LENA PODOLNICK BY DEEDS RECORDED IN VOLUME 2981, PAGE 557 AND
VOLUME 3037, PAGE 1302 OF THE REAL PROPERTY RECORDS OF TRAVIS
COUNTY, TEXAS, SAID 8.339 ACRES OF LAND BEING MORE PARTICULARLY
DESCRIBED BY METES AND BOUNDS AS FOLLOWS: :

BEGINNING at an iron pin in concrete found in the North r.o.w.
line of Parmer Lane at the Southwest corner of that certain tract
of land as conveyed to the City of Austin by deed recorded in
Volume 10016, Page 883 of the Real Property Records of Travis
County, Texas for the Southeast corner and PLACE OF BEGINNING
hereof; \ .

THENCE with the North r.o.w. line of Parmer Lane, N 53°27/00" W
for a distance of 100.40 feet to an iron pin set at the Southwest
corner hereof;

THENCE with the West and Southwest line of the herein described
tract, the following courses:

N 31°32’25" E for a distance of 62.36 feet to an iron pin
set at an angle point;

N 17°37/27" E for a distance of 217.64 feet to an iron pin
set at an angle point; :

N 60°'01/55" W for a distance of 80.00 feet to an iron pin
set at an angle point; ‘ -

N 38°31’55" W for a distance of 221.00 feet to a nail set in
asphalt for an angle point; . .

N 29°58/05" E for a distance of 71.00 feet to a nail set in
asphalt for an angle point;

N 60°01’55" W for a distance of 129.00 feet to an iron pin
set in the East line of that certain tract of land as

conveyed to Nash Phillips-Copus, Inc. by deed recorded in
Volume 8172, Page 58 of the Real Property Records of Travis

County, Texas for an angle point;

N 28°45‘31" E for a distance of 125.00 feet to an iron pin
set at the Northeast corner of the said NPC tract for an
angle point;

N 29°'58’05" E for a distance of 158.00 feet to an iron pin
set at the Northwest corner hereof;

THENCE with the North line of the hérein deerrihad tract the
following courses:

S 60°01/55" E for a distance of 158.20 feet to an iron pin
set at an angle point; .

N 29°58/05" E for a distance of 56,00 feet to an iron pin
set at an angle point; .

S 60°01/55" E for a distance of 220.00 feet to an iron pin
set at an angle point; .

S 67°38’41" E for a distance of 44.39 feet to an iron pin
set at an angle point; .

S 60°01’55" E for a distance of 179.33 feet to an iron pin
set at an angle point:

0443
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Description of 8.339 Acre Tract - Prop. Lot 3 - Page Two

l

N 29°58/05" E for a distance of 126.50 feetito an iron pin
set at an angle point; .

S 60°01’55" E for a distance of 136.00 feet to an iron pin
set in the East line of the Podolnick tracts for the
Northeast corner hereof;

THENCE with the East line of the Podolnick tracts, same being an
Bast line of the herein described tract, S 29°58’05" W for a
distance of 585.00 feet to an iron pin found at the Northeast
corner of the said City of Austin tract for an angle point
hereof;

THENCE with the North and West lines of the said City of Austin
tract, the following courses:

N 67°17/19" W for a distance of 223.15 feet to an iron pin
found;

-§ 22°427/41" W for a distance of 220.47 feet to an iron pin
' found;

S 31°32/25" W for a distance of 55.64 feet to an iron pin
found at a point of curvature;

With a curve to the left whose radius is 21.83 feet and
whose chord bears 8 10°57’18" E for a distance of 29.49 feet
to the PLACE OF BEGINNING and containing 8.339 acres of
land, more or less,

STATE OF TEXAS:

COUNTY OF TRAVIS: *
KNOW ALL MEN BY THESE PRESENTS:

That I, Larry A. Turner, a Registered Public Surveyor, do hereby
certify that-the above description is true and correct to the
best of my knowledge and belief and that the property described
herein was determined by a survey made on the ground under my
direction and supervision.

WITNESS MY HAND AND SEAL at Austin, Travis County, Texas this
13th day of February, 1989 A.D.

Bury & Pittman TInc.

Engineering -~ Surveyors

1601 Rio Grande, Suite 300 Larry A. Turner

Austin, Texas 78701 Reg., Public Surveyor No. 3908
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EXHIBIT "A" PA. "g" ° BPI JOB NO. 10.5.10(LAT)

December 29, 1988

Description of 14.224 Acre Tract - Prop. Parmer ?oint Subd.

ALL OF THAT CERTAIN PARCEL OR TRACT OF LAND BEIN&‘A PORTION OF
THE FRANCISCO GARCIA SURVEY ABSTRACT NO. 312 IN TRAVIS COUNTY,
TEXAS BEING A PORTION OF THAT CERTAIN TRACT OF LAND AS CONVEYED
TO CROW-GOTTESMAN~SHAFER NO. 8 BY DEED RECORDED IN VOLUME 8425,
PAGE 653. OF THE REAL PROPERTY RECORDS OF TRAVIS COUNTY, TEXAS AND
ALSO BEING PORTIONS OF TWO TRACTS OF LAND AS CONVEYED TO EARL AND
LENA PODOLNICK BY DEEDS RECORDED IN VOLUME 2981, PAGE 557 AND
VOLUME 3037, PAGE 1302 OF THE REAL PROPERTY RECORDS OF TRAVIS
COUNTY, TEXAS, SAID 14.224 ACRES OF LAND BriING MURE PARUICULAKRLY
DESCRIBED BY METES AND BOUNDS AS FOLLOWS:

BEGINNING at an iron pin in concrete found in the North r.o.w.
line of Parmer Lane at the Southwest corner of that certain tract
of land as conveyed to the City of Austin by deed recorded in
Volume 10016, Page 883 of the Real Property Records of Travis
County, Texas for the Southeast corner and PLACE OF BEGINNING
hereof; ' -

THENCE with the North r.o.w. line of Parmer Lane, the following ¢
courses: |

N 53°27/00" W for a distance of 210.46 feet to a concrete
monument found at an angle p01nt,

N 41°18737" W for a distance of 282.28 feet to a concrete
monument found at the most Southerly corner of the remaining
portion of land as conveyed to Nash Phillips-Copus, Inc. by
deed.recorded in Volume 8172, Page 58 of the Real Property
Records of Travis County, Texas for the Southwest corner
hereof;

THENCE with the East'and North lines of the NPC tract, the
following courses:

N 28°46’19" E for a distance of 244.54 feet to an iron pin
set at an angle point;

N 23°10’00" W for a distance of 96.50 feet to an iron pin -
set at an angle point;

N 28°45’31" E for a distance of 146.35 feet to an iron pin
set at the Northeast corner of.the NPC tract for an angle
point hereof;

N 53°03’51" W for a distance of 116.08 feet to a concrete
monument found in the East r.o.w. line of F.M. 1325 (Mopac)
at an angle point hereof;

THENCE with the said r.o.w. line of F.M. 1325, N 11°53’06" E for
a distance of 303.91 feet to an iron pin set at the Northwest
corner hereof:

THENCE with the North line of the herein described tract, the
following courses:

N 63°46’45" E for a distance of 95.50 feet to an iron pin
set at an angle point;

S 60°01’55" E for a distance of 320.00 feet to an iron pin
set at an angle point:

S 01'50’45" E for a distance of 28.04 feet to an iron pin
set at an angle point;

S 60°01’55" E for a distance of 560.00 feet to an iron pin
set in the East line of the said Podolnick tracts at the
Northeast corner hereof;

-~
f
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Description 4.224 Acre Tract - Prop. Parmer .’lt Supd.
- Page Two

THENCE with the East line of the Podolnick tracts,! same being an
East line of the herein described tract, s 29°58/05" W for a
distance of 585.00 feet to an iron pin found at the Northeast
corner of the said City of Austin tract for an angle point
hereof;

THENCE with the North and West lines of the said City'of Austin
tract, the following courses:

N 67° 17'19" W for a distance of 223.15 feet to an iron pin
found;

S 22'42741" W for a distance of 220 47 feet to an lron pin
found;

S 31°32725" W for a distance of 55.64 feet to an iron pin
found at a point of curvature;

With a curve to the left whose radius is 21.83 feet and
whose ¢chord bears § 10°57/18" E for a distance of 29.49 feet
to the PLACE OF BEGINNING and containing 14. 224 acres of
. land, more or less.

STATE OF TEXAS:

COUNTY OF TRAVIS:
KNOW ALL MEN BY THESE PRESENTS:

That I, Larry A. Turner, a Registered Public Surveyor, do hereby
certify that-the above description is true and correct to the
best of my knowledge and belief and that the property described
herein was determined by a survey made on the ground under my
direction and supervision.

WITNESS MY HAND AND SEAL at Austin, Travis County, Texas this
29th day of December, 1988 A.D. .

Bury & Pittman, Inc. g ﬂ 14

Engineering - Surveyors
1601 Rio Grande, Suite 300 arry A. Turner
Austin, Texas 78701 Reqg._Public Surveyor No. 3908
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EXHITIT "C"

' ‘ ‘ .

Trammel Crow Co. . -2- September 21, 1988
Attention: Mr., Mark Palmer ’
Re: K mart #3771 - Austin, Texas

SITE DEVELOPMENT (Continued) !
The site development design shall encompass all aspects of the proposed
K mart operation i.e. access, site drainage and the relatiomnship of the
K mart floor elevation to adjacent grades, roads and buildings. Land
balance shall-be given consideration but shall not be the overriding
factor in the ultimate site design.

Preparation of final engineering drawings or commiuments sileciing siie
improvements and development shall not be made by the Developer until
approval has been granted by the K mart Corporation.

The design package shall indicate the proposed building location, floor
elevation, site drainage pattern and utilities. The design package shall
also include a topographical survey of the entire site including an area
extending approximately 150' onto all adjacent properties and to the
centerline of all boundary roads, or as may be required to determine any
adjacent terrain conditions which might influence the site development
design. The survey shall also include the site description, measurements
and all existing utilities. Preliminary test boring reports indicating
the sub-surface soil conditiona shall also be submitted. !

The X mart Corporation will review all submitted data and if necessary,
vigit the site. If in the judgement of the K mart Corporation the
proposed site development design would be detrimental to the K mart
operation, the design will be returned to the Developer for re-study.
Upon approval of the Site Development Design by the K mart Corporation,
the Developer may proceed with final engineering drawing.

BUILDING DESIGN DEVELOPMENT

The K mart Corporation shall be party to the initial design phase of the
K mart building exterior in order to ensure its compatability with the
entire development. The K mart exterior can be modified to achieve this
requirement. However, the econmomy of the design concept should be
preserved.

The Developer shall submit to the Tenant's Design Division two (2) sets of
preliminary design presentation drawings depicting the total project. The
drawings shall include elevations, sections, dimensions and indicate
proposed materiala. A sample board of the proposed materials shall be
submitted.

The submittal shall be made and Tenant's approval shall be obtained prior
to the start of Construction Documents. '

The checking and approval of the Contract Documents v111 not be processed

without the compllance of the above.

The Typical K mart store plans and specifications described ;above are to be

modified as indicated in the criteria revisions outlined in the following

paragraphs. . W

1. Rear Stockroom Observation Towers consisting of draw1ng‘TD—29l dated
reviasd Tune 24. 1QRR.




Trammel Crow Co. -3- Septembe‘. 1988
Attention: Mr. Mark Palmer
Re: K mart #3771 ~ Austin, Texas

2. Processing Table - Electrical consisting of drawing TD-288 dated revised
through September 8, 1987. l

3. Power Poles - Electrical consisting of drawing TD-295 dated revised
October 30, 1987.

4. Garden Shop Sign consisting of drawing TD-296 dated revised October 28,
1987.

5. Revised Dressing Room Area consisting of drawing TD-298 dated revised
March 4, 1988.

6. Revised Checking and Receiving Room Door consisting of drawing TD-302
dated December 30, 1987.

7. ~Overhead qur Addition consisting of drawing TD-304 dated February 5, 1988.

8. New Office Area consisting of drawings TD-fOGA-l dated revised July 131
1988 anQ TD-306M-1, TD-306E-1 and TD-306E-2 dated February 26, 1988.

9. Column Extension for Dish Antenna Support consxsting of drawing TD-307
dated revised August 22, 1988.

10. Security Window in Manager's Office consisting of drawing TD-311 dated
April 22, 1988.

11. Garden Shop Power Plan consisting of drawing -TD-312 dated August 9, 1988.

12. Horizontal Aluminum Mullion Addition consisting of drawing TD-313 dated
September 2, 1988.

These drawings and specifications describe a 86,479 square foot K mart with
the Garden Shop to the right. We are including a Preliminary Layout K-0334,
dated September 16, 1988, for this size and hand store. This drawing also
indicates any required modifications to the Typicals for this specific
location.

Please note that the Vestibule has been relocated and a Snack Bar has been
indicated which replaces the Delicatessen included in the Criteria. These
changes are further detailed in the enclosed drawings as follows:

A. Preliminary elevation sketch dated May 6, 1988.

B. ' Drawing FD-300-~R Deli-Snack Bar dated September 15, 1988.

C. Design information dated revised September 26, 1988,

D. Drawing SD8816M - Mechanical - dated October 4, 1987.
Electrical information will be forthcoming.

All of the equipment and furniture will be provided and installed by Tenant.
Electrical and Mechanical work includaing final hook-up by Landlord.

EXHIBIT "C"




EXHIBIT "C"

Trammel Crow Co. . -4~ Septembe!. 1388

Attention: Mr. Mark Palmer
Re: K mart #3771 - Austin, Texas

PLEASE BE ADVISED that the Sales Area ceiling shall be raised to 14'-0",

Please be advised that a pylon sign is approved for this loca&ion and we are
enclosing herewith two (2) copies of drawing SN-207 K mart Pylon Sign dated
June 3, 1988. Pylon sign will be furnishéd and installed by Tenant. Landlord
shall provide electric service and control from Tenant's panel to pylon sign
location. Final connection to pylon sign by Tenant

At this time we wish to re-direct your attention to paragraph 8 - SIGN

" WITICUALLT oz contained in the Criterie Specifinstiana an nage 1A-6.ag followa:

8. SIGN APPROVALS

8.01 Landlord shall, at Landlord's expense, make every reasonable

effort to procure the necessary approval or variances, if
required, for the erection and installation of the Tenant's
exterior signs, herein specified. Said sign approvals shall be
aggressively pursued simultaneously and with equal diligence
accorded the general building permit application. 1If at any time
opposition or objections are raised to the requested signs which
indicate permits may be denied, Landlord shall promptly advise
Tenant in writing.

! A. Tenant's sign erector shall obtain the sign permit.

Please advise your consultants regarding the follov1ng utilities and services
for the above mentioned location. .

Secondary electric service from City of Austin is acceptable. Service shall
be sized for an all electric store. Power factor correction is not required
unless energy conservation codes in effect require improvement.

Space heating (resistance type) and domestic hot water heater shall be all
electric.

Provide one (1) meter for each utility to the K mart.

The K mart parking lot lighting and service drive lighting shall be connected
directly to K mart switchboard through K mart meter. Where the site includes
one or more co-tenants the parking lot lighting=in- front and on the Garden
Shop side shall be fed through the K mart meter and the remaining portion on
the Landlord or other meters.

Landlord‘s Engineer shall consult the telephone company relative to proper
facilities, including conduit, to handle the telephone installation.

Supplemental information, which modifies or clarifies the enclosed drawings
and/or specifications, is as follows:

Please be advised that the fluorescent lamps used in the Sales Room shall be
F96T12/SP35WH 60 watt units not standard 75 watt

All stock rooms, both upper and lower levels, shall be air conditioned. See
drawings M-2 and M-3 which show independent air conditioning units for
checking and receiving, main stock area and mezzanine stock areas (A.C. units
#15, #16 & #17). When stock rooms are air conditioned, power exhausters #5,
#6 & #7 and unit heaters designated for "main stock" shall be eliminated.
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Trammel Crow Co. -5.' Septemb‘. 1988
Attention: Mr. Mar er

Re: K mart #3771 - Austin, Texas

Due to the climatic conditions prevailing at this location, the following

modifications shall be incorporated into the design: X

1. Design conditions for this specific location will allow rLduetion in the
amount of heating equipment required. Landlord's consulting engineer
shall make a study to determine in which roof top units the heating
apparatus will be reduced or deleted. In any case, roof top units #1 thru
#5 located at store front will require some heating and heater(s) will
also be required at overhead doors in main receiving area.

.

wnen any alternates are accepted, us described. iu, bui aub limited %: Divisisz

15 - Substitutions, the Developer shall advise K mart Corporation of such
deviations from the specifications to allow smooth review(s) of the associated
shop drawings and/or Letter(s) of Intent during the submittal period.

Please advise your Architect and Consulting Engineers that our insurance
underwriter is Protection Mutual Insurance Company, 17330 Preston Road, Suite
200C, L. B. 436 & 442, Dallas, Texas 75252, phone: (214) 931-7650.

Direct any inquiries to Mr. K. R. McCrary at the above address.

- !
At this time we are also enclosing six (6) copies of our plot plan #K-107
dated -revised October 4, 1988 for this location, as approved by X mart
Corporation Management. Please forward four (4) copies to your
Architect/Engineers for implementation into the Contract Documents. If any
deviation is contemplated from the above plot plan arrangement, please advise
immediately:

These sets of Typical plans and specifications are to be used only as & guide
for the preparation of complete working drawings and specifications and as
such are not intended, nor will their use be permitted, for construction
purposes.

This project has been assigned a number (#3771) and you are at liberty to
proceed with your site development design package and contract drawings and
specifications. Please notify the writer of the names and addresses and FAX
numbers of your Architect and Engineers within thirty (30) days of projected
date of completion of contract drawings and specifications. Also please
notify Mr. C. E. Strom, Manager, Building Division, of the names and addresses
of your Contractors as soon as possible.

At this time we request that your Architects/Engineers contact the Design
Division, K mart Corporation prior to start of preparation of the Contract
Documents in order to obtain the latest update information. This procedure
will, hopefully, eliminate unnecessary revisions to the submitted documents
and reduce time and effort in finalizing the said documents and their
subsequent release for construction.

Failure to comply with the above request will relieve the K mart Corporation
from extra payments due to excessive revisions. i

EXHIBIT "C"




Trammel Crow Co. -6- September‘ 1988
Attention: Mr. Mark Palmer .
Re: X mart #3771 -~ Austin, Texas

|

|
Please Note: It is essential that your Architects/Engineers sdbmit the
Contract drawings and specifications at least sixty (60) days before the start
of construction.

Very truly yours, ‘P

A PNL

Manager, Design Division
- Construction Department

SKL:cm
Attachments .
cc: Mr, J. M. Vachon
Mr. C. E. Strom
Mr. J. E. Dinkins
Mr. C. H. Beach !
Mr. A. J. Collinms .
Kr'. D. M. Baratta
Energy Systems
Real Estate, KIH

EXHIBIT “C"




—m_ yrop. Parmer Point Subd.

Page Two

THENCE with the East line of the Podolnick tracts, same being an
East line of the herein described tract, § 29°5805" W for a
distance of 585.00 feet to an iron pin found at the Northeast
corner of the said City of Austin tract for an angle point
hereof; - - l

THENCE with the North and West lines of the said. City of Austin
tract, the following courses:

N 67°17719" W for a distance of 223.15 feet to an iron pin
found;

S 22°42'41" W for.a distance of 220.47 feet to an iron pin
found;

S 31°32°25" W for a distance of 55.64 feet to an iron pin
found at a point of curvature;

With a curve to the left whose radius is 21.83 feet and
whose chord bears § 10°57/18" E for a distance of 29.49 feet
to the PLACE OF BEGINNING and containing 14.224 acres of
land, more or less. |

1

STATE OF TEXAS:

COUNTY OF TRAVIS:

KNOW ALL MEN BY THESE PRESENTS:

That I, Larry A. Turner, a Registered Public Surveyor, do hereby
certify that the above description is true and correct to the
best of my knowledge and belief and that the property described
herein was determined by a survey made on ‘the ground under my
direction and supervision.

WITNESS MY HAND AND SEAL at Austin, Travis County, Texas this
29th day of December, 1988 A.D.

Bury & Pittman, Inc. ﬂ v

Engineering - Surveyors
1601 Rio Grande, Suite 300 arry A. Turner
Austin, Texas 78701 Reg. Public Surveyor No. 3908

.

EXHIBIT "A" PARCEL "B"




t_amendment to Lease Agreement ‘
K Mart #3771 - Austin Texas (Parmer Lane)

This First Amendment to Lease Agreement (this "Amendment") is
entered into by and between Parmer Point, Ltd. a Texas limited
partnership ("Landlord") and X Mart Corporatlon, a Michigan
corporation ("Tenant"). l

RECITALBS:

A. Landlord and Tenant entered into a lease agreement (the
"Lease") dated as of the 14th day of March, 1989, pursuant to which
Tenant leased from Landlord 8.339 acres in Travis County, Texas,
now known as Lot 3, Parmer Point Subdivision, a subdivision in
Travis County, Texas according to the map or plat thereof recorded
in Volume 88, Page 185, Plat Records of Travis County, Texas (said
Parmer Point Subdivision being referred to hereinafter as the
"Subdivision"). A Memorandum of the Lease is recorded at Volume
11053, Page 439 of the Real Property Records of Travis County,
Texas.

B. Subsequent to entering into the Lease, Landlord (1)
modified both the plat of the Subdivision and the site plan (the
"Site Plan") on file with the City of Austin with respect to the
Subdivision, and (2) purchased additional land adjacent to the
Shopping Center (as defined in the Lease).

c. Landlord and Tenant desire to amend and modify the Lease
to reflect the revisions to the Subdivision plat and the Site Plan
and to clarify certain provisions of the Lease pertaining to access
and parking rights between the Shopping Center and Landlord's
adjacent land.

NOW THEREFORE, for and in consideration of the premises and
other good and valuable consideration, the receipt and sufficiency
of which are hereby acknowledged, Landlord and Tenant agree as
follows:

1. Except as otherwise specified in this Amendment, all
capitalized words herein shall have the meanings set forth in the
Lease and the terms and provisions of the Lease are hereby ratified
and continued.

2. Exhibit "A" Parcel "B" to the Lease is hereby deleted in
its entirety and Exhibit A Parcel B attached hereto is substituted
therefor. .

. 3. Exhibit "B" to ‘the Lease is hereby deleted in its
entirety and Exhibit B attached hereto is substituted therefor.

3. Paragraph 43 of the Lease is hereby deleted in its
entlrety and the following paragraphs are substituted therefor:

Landlord hereby grants to Tenant and to Tenant's agents,
employees, invitees and guests the nonexclusive right to use
and enjoy the driveways and parking areas constructed from
time to time on Landlord's Property (as defined below) for (a)
the free and uninterrupted ingress and egress of pedestrian
and vehicular traffic to, from and between the demised
premises and any public right-of-way adjacent to Landlord's
Property and (b) vehicular parking on Landlord's Property.
Tenant hereby acknowledges that Landlord has reserved to
Landlord and to Landlord's Permitted Users (as defined below)
the nonexclusive right to use and enjoy the driveways and
parking areas constructed from time to time on the demised
premises for (i) the free and unlnterrupted ingress and egress
to, from and between the demised premises and Landlord's

Property in locations substantially as depicted on the site
h“lnr nf Tardl~~Ats Pre ")pr*r st+trchad hov=*g = r‘:k_.b11- B angd
1ncorporated herein, and (11) vehicular parking on the demised
premises. For purposes of this paragraph, "Landlord's




ot

- Property" 11 mean Lots 1 and 2, PARMER POI’SUBDIVISION,
. a subdivision in Travis County, Texas according to the map or
- plat thereof recorded in Volume 88, Page 185, Plat Records of
- Travis County, Texas (the "Parmer Point Lots") and Lots 1, 2
and 3, PARMER CROSSING SUBDIVISION, a subdivision in Travis
County, Texas according to the map or plat thereof recorded
in Volume 89, Pages 39~-40, Plat Records of| Travis County,
Texas, and "Landlord's Permltted Users" shall mean (x) the
agents, employees, invitees and guests of the owners of
Landlord's Property, (y) all tenants, subtenants and
_concessionaires of Landlord's Property, and (z) the suppliers,
customers, patrons, employees and invitees of all of same.

Landlord, at Landlord's sole option, may modify Exhibit A
Parcel B and Exhibit B to add land to or subtract land from
Landloxd's Property by filing an instrument signed by Landlord
in the Real Property Records describing the property to be
added or subtracted and including a site plan reflecting the
locations of the parking and driveway facilities to be located
on Landlord's Property following the addition or subtraction
of jand; provided,. however that Landlord shall not add to or
subtract from such property if such addition or subtraction
will cause a disproportionate number of persons to utilize the
_demised premises for parking or other purposes; and further
provided that Landlord shall not subtract any portion of the
Parmer Point Lots from Landlord's Property without Tenant's
prior approval. Landlord shall deliver to Tenant a copy--of
any such instrument promptly after Landlord records same.

Landlord and Tenant each agree that neither party will
exercise the rights granted to it under this Article in a
manner which will unreasonably interfere with Landlord's or
Tenant's use of Landlord's Property or the demised premises,
~as applicable. Landlord agrees to maintain the Parmer Point
Lots, at Landlord's expense, in a clean and neat condition and
to keep the areas of Tenant's access to the Parmer Point Lots
reasonably unobstructed. Tenant agrees, in addition to its
‘ other maintenance obligations under this lease, to keep the
areas of Landlord's access to the demised premises
unobstructed.

4. Tenant acknowledges and confirms that as of the date of
execution of this Amendment, Landlord has complied with all of
Landlord's obligations under the Lease for the construction of site
improvements, and agrees that the substitution of the Exhibit B
attached hereto in place of the Exhibit "B" attached to the Lease
shall not be construed as obligating Landlord to construct any site
improvements other than the site improvements shown on Exhlblt
of this Lease prior to the date of this Amendment.

5. Landlord and Tenant will execute a Memorandum of
Amendment to Lease reflecting the amendments to the Lease described
herein.

EXECUTED on the dates set forth below to be effective for all
purposes on the 1lst day of July, 1990.

Parmer Point, Ltd., a Texas limited
partnership

By: Crow Austin Retail Division #2,
Inc., a Texas corporation

» ’ o /-‘_/
Date: 7’/? /‘;’U By% ~ .7 / <
i ' S.

Mark Palmer Pre51dent
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‘ S ¢ Mart Corporation,‘a Michigan

corporation
Date: 8/29/90 By: __ N 4 T

Its: Vice Preéident

[

THE STATE OF MICHIGAN)

)
COUNTY OF OAKLAND )
]

This instrument was acknowledged before meaon

/ﬁ/??ﬂ?ﬂ , 1990, by M. L. Skiles, Vice

President, of K mart Corporation, a Michigan corporation,

‘on behalf of said’corporation. -

NOTARY PUBLIC, State of Michigan

Print name: CMf_EL/Q

My Commission Expires:

A /4

STATE OF TEXAS ) ,
)

COUNTY OF TRAVIS )

This instrument was acknowledged before me on July 2 » 1990, by
S. Mark Palmer, President of Crow Austin Retail Division #2, Inc., a Texas
Corporation, General Partner of Parmer Point, Ltd., a Texas Limited Partner-
ship, on behalf of said corporation and limited partnership.

S0 ——

BN Sy ALLEN Notar{/ Public, State of Texas
I G\ o -
;-

! NOTARY PUBLIC N

S} STATE oF TEXAS
OS5/ COMMISSION EXPIRES 4/10/92

F:\AEVANDER\5443. 87\KMART . AMN



EXHIBIT "A" PARCEL "B"

|
TRACT 1: §

Lots 1, 2, 3, 4, 5 and 6, PARMER POINT
SUBDIVISION, a subdivision in Travis County,
Texas according to the map or plat thereof
recorded in Volume 88, Pade 185, Plat Records
of Travis County, Texas; -

- SAVE AND EXCEPT:

0.266 acres out of Lot 6, PARMER POINT
SUBDIVISION, more particularly described by
metes and bounds on Schedule 1 attached hereto
and incorporated herein for all purposes;

TRACT 2:

0.266 acres situated in the Francisco Garcia

- - Survey No. 60, Abstract No. 312, in Travis
County, Texas, more particularly described by
metes and bounds on Schedule 2 attached hereto
and incorporated herein for all purposes.

TRACT 3:

Lots 1, 2 and 3, PARMER CROSSING SUBDIVISION,
a subdivision in Travis County, Texas according
to the map or plat thereof recorded in
Volume 89, Pages 39-40, Plat Records of Travis
County, Texas.

F2\AEVANDER\5443.87\KMART . AMN




MEMORANDUM OF_ AMENDMENT TO LEASE%

|
THE STATE OF TEXAS §

COUNTY OF TRAVIS g

This Memorandum of Amendment to Lease is executed concurrently
with and evidences an Amendment to a certain Lease.(the "Lease")
dated March 14, 1989, between PARMER POINT, LTD., a Texas limited
partnership ("Landlord") and K MART CORPORATION, a Michigan
corporation ("Tenant"). A Memorandum of the Lease is recorded at

Volume 11053, Page 439 of the Real Propérty Records of Travis

1
1

County, Texas.

Landlord and Tenant have amended the Lease to, among othef
things, revise certain exhiSits attached thereto and to said
Memorandum of the Lease. This Memorandum of Amendment to Lease is
executed solely to reflect said revisions in certain of the
exhibits attached to said Memorandum of the Lease.

NOW THEREFORE, Exhibit A Parcel B- attached hereto is

substituted for and in place of Exhibit "A" Parcel "B" attached to
said Memorandum of Lease, and Exhibit B attached hereto is
substituted for and in place of Exhibit :;B" attached to said
Memorandum of Lease. Except as modified herein,  the Memorandum of
Lease is continued in full force and effect. —

EXECUTﬁD on the dates set forth below to be effective the
first day of July, 1990. ‘

LANDLORD:

PARMER POINT, LTD., a Texas
limited partnership

By: Crow Austin Retail
Division #2, Inc., a
Texas corporation, as
General Partner

—2

/?? LA S L

S. Mark Pdlmer,
President




-}

|

TENANT: }

. . K MART CORPORATION, a Michigan
corporation

By:- I cwf/in

Name: A L. SKILES
Title: Vicre PResing 7

THE STATE OF TEXAS §
§
COUNTY OF TRAVIS §

{

- _ This instrument was acknowledged .before me on

fXAQ*\'% + 1990, by S. Mark Palmer, President of Crow Retail

Division #2, Inc., a Texas Corporation, General Partner of PARMER

POINT, TD., a Texas limited partnership, on behalf of said
corporation and limited partnership. - -

~~~~~~~~

Yo - " -
*’_‘}'4‘\ DIANE SWELHEY [ Il ./_& L ptoeny

£

AT ov31; Pubhe, 32 of Texas
L7t Notsig Pubhe, Slaiz
?(Z£(}§Mﬂm$&wﬂummw2&w% NOTARY PUBLIC, State of Texas
it Print Name:

Commission Expires:

THE STATE OF MICHIGAN §

§
COUNTY OF OAKLAND §

This instrument was acknowledged before me on

f-39- ¢+ 1990, by M L. SE//Pc . '
of K Mart Corporation, a Michigan '
corporation, on behalf of said corporation.

NOTARY PUBLIC, State of Michigan

Print Name: &4’(/7‘5& P

My Commission Expires:

1959/

After Recording Return To:

Ann E. Vanderburg, Esqg.

Graves, Dougherty, Hearon & Moody
P.0. Box 98

Austin, Texas 78767

2 F\AEVANDER\5443, 87\MEMO. KNT June 29, 19%0



TRACT 1:

TRACT 2:

TRACT 3:

- !
EXHIBIT "A" PARCEL "B" }

!

Lots 1, 2, 3, 4, 5 and 6, PARMER POINT
SUBDIVISION, a subdivision in Travis County,
Texas according to the map or plat thereof
recorded in Volume 88, Page 185, Plat Records
of Travis County, Texas;

SAVE AND EXCEPT:

0.266 acres out of Lot 6, PARMER POINT
SUBDIVISION, more particularly described by
metes and bounds on Schedule 1 attached
hereto and incorporated herein for all
purposes;

0.266 acres situated in the Francisco Garcia
survey No. 60, Abstract No. 312, in Travis
County, Texas, more particularly described by
metes and bounds on Schedule 2 attached
hereto and incorporated herein for all
purposes.

Lots 1, 2 and 3, PARMER CROSSING SUBDIVISION,

a subd1v151on in Travis County, Texas

accordxng to the map or plat thereof recorded

in Volume 89, Pages 39-40, Plat Records of '
Travis County, Texas.

3 F:\AEVANDER\5443.87\MEMO.KMT June 29, 1990




SCHEDULE 1 _‘

FIELD NOTES JANUARY 16, 1990
FOR PAGE 1 OF 1
PARMER PQINT, LTD. ' 0.266 ACRE

!

FIELD NOTE DESCRIPITON OF '0.266 ACRE BEING A PORTION OF LOT 6, PARMER
POINT SUBDIVISION, A SUBDIVISION IN TRAVIS COUNTY, TEXAS RECORDED IN
PLAT BOOK 88, PAGES 185 & 186 OF THE PLAT RECORDS OF TRAVIS COUNTY,
TEXAS; SAID 0.266 ACRE BEING A PORTION OF THAT CERTAIN TRACT OF LAND
CONVEYED TO PARMER POINT, LTD. BY A DEED RECORDED IN VOLUME 10974,
PAGE 1831 OF THE REAL PROPERTY RECORDS OF TRAVIS COUNTY, TEXAS; SAID
0.266 ACRE BEING MORE PARTICULARLY DESCRIBED BY METES AND BOUNDS AS

FOLLOWS; :

Beginning at & point in the East line of that certain tract of land
designated as Tract 5 and described as containing 0.925 acre in a
deed to TD Realty, Inc, recorded in Volume 10399, Page 674 of the
Real Property Records of Travis County, Texas, same being the West
line of said Lot 6, and from which point a highway R.O.W., monument
found in the North R.0O.W. line of W. Parmer Lane and being at the
Southwest corner of said Lot 6 bears, S 28° 43' 57" W a distance of
172.14 feet, said point being the Southwest corner and POINT OF
BEGINNING hereof; g '

THENCE through and across said Lot 6 with the South line hereof,
S 60° 04' 32" B for a distanck of 49.79 feet to an iron rod set for
the Southeast coraner hereof;

THENCE continuing through and across said Lot 6 with the East line
hereof, N 29° 55' 28" E st & distence of 80.52 feet pass a nail found
at an ell corner in the North line of said Lot 6, same being a corner
in the Southwest line of Lot 3 of the aforesaid subdivision, continue
on the same course for a total distance of 151.52 feet to an iron rod
set at a Northeast corner of said Lot 6 same being'a corner of said
Lot 3, for the Northeast corner hereof;

THENCE with the North line of the herein degcribed tract being the
North line of said Lot 6, same being the Southwest line of Lot 3,

N 60° 04' 32" W for a distance of 129.00 - feet to an iron rod set in
the East line of said Tract 5, same being a Southwest corner of said
Lot 3 and the Northwest corner of said Lot 6, .for the Northwest
corner hereof; :

"THENCE with the West line of the herein described tract being the
West line of said Lot 6, same being the East line of said Tract 5 the
following three (3) courses and distances;

1) S 28° 42' 54" W for a distance of 21.33 feet to an iron rod found
for &8 corner hereof;

2) S 23° 12' 42" E for a distance of 96.53 feét to an iron rod found
-for a ‘corner hereof; .

3) S 28° 43' 57" W for a distance of 72.30 feet to the POINT OF
BEGINNING and containing 0.266 acre of land, more or less.
) -

I, Steve Brandt, a Registered Professional Land Surveyor, hereby
certify that this description represents the results of an actual
survey made on the ground of the property .legally described herein,
it is true and correct to the best of my knowledge and belict.

Da;e » ,/-/Qé ')%7

Steve Brandt, R.P.L.S. No.4126
State of Texas

BRANDT SURVEYING COMPANY, PROFESSIONAL CORFPOEATION
3930 BEE CAVE ROAD, SUITE D AUSTIN, TEXAS 78746 (5/12) 3268-062/

'8 72 Ps/f ) 1AL mm @D . 19T
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SCHEDULE 2 .
' ‘ .

FIELD NOTES JANUARY 16, 1990
FOR PAGE 1 OF 1
TD REALTY, INC. ‘ 0.267 ACRE

FIELD NOTE DESCRIPITON OF 0,267 ACRE SITUATED IN THE FRANCISCO GARCIA
SURVEY NO.60, ABSTRACT NO.312 IN TRAVIS COUNTY, TEXAS; BEING A
PORTION OF THAT'CERTAIN TRACT OF LAND DESIGNATED AS TRACT 5 AND
DESCRIBED AS CONTAINING 0.925 ACRE IN A DEED TO TD REALTY, INC.
RECORDED IN VOLUME 10399, PAGE 674 OF THE REAL PROPERTY RECORDS OF
TRAVIS COUNTY, TEXAS; SAID 0.267 ACRE BEING MORE PARTICULARLY
DESCRIBED BY METES AND BOUNDS AS FOLLOWS;

Beginning at a highway R.O.W. monument found in the North R.0.W, line
of W, Parmer Lane and being at the Southwest corner of Lot 6, Parmer
Point Subdivision, & subdivision in Travis County, Texes recorded in
Plat Book 88, Pages 185 & 186 of the Plat Records of Travis County,
Texas, same being the Southeast corner of said Tract 5 for the
Southeast corner and POINT OF BEGINNING hereof;
- . ]

THENCE with the East line of the herein described tract being the
East line of said Tract 5 same being the West line of said Lot 6,
N 28°°43' S7" E for a distance of 172.14 feet to s point for the
Northeast corner hereof; .

THENCE through and across gcid Tract 5 with the North line of the
herein described tract N 60° 04' 32" W for a distance of 109.39 feet
to an iron rod set in the East R.0.W. line of Loop 1 (FM 1325-Burnet
Road) same being the West line of said Tract S5, for the Northwest
corner hereof;

THENCE with the West line of the herein described tract being the
West line of said Tract 5, same being the East R.0.W. line of said
Loop 1, the following two (2) courses and distances;

1) S 12° 16" 33" W for a distance of 80.40 feet to a highway R.O.V,
monument found for a cormer hereof; :

2) S 12° 55' 47" E for & distance of 130.26 feet to the POINT OF
BEGINNING and containing 0.267 acre of land, more or less.

I, Steve Brandt, a Registered Professional Land Surveyor, hereby
certify that this description represents the results of an actual
survey made on the ground of the property legally described herein,
it is true and correct to the best of my knowledge and belief.

] ﬁio ; 5/&‘/’17 E Da<te B /‘/é ’7&
Steve Brandt, R.P.L.S. No.4126
State of Texas !

cesbssacsstacarsrrnratane

STEVE BRAKDT

'O.:l..l‘.l'l'l-..l..‘...
<. . A8 e
A TN
(TSI,
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. SCHEDULE 1 .
£ .

FIELD NOTES : JANUARY 16, 1990
FOR- PAGE 1 OF 1
PARMER POINT, LTD. 0.266 ACRE

FIELD NOTE DESCRIPITON OF 0,266 ACRE BEING A PORT;ON OF LOT 6, PARMER
POINT SUBDIVISION, A SUBDIVISION IN.TRAVIS COUNTY, TEXAS RECORDED IN
PLAT BOOK 88, PAGES 185 & 186.- OF THE PLAT RECORDS. OF TRAVIS COUNTY,
TEXAS; SAID 0 266 ACRE BEING A PORTION OF THAT CERTAIN TRACT OF LAND
CONVEYED TO PARMER POINT, LTD. BY A DEED RECORDED IN VOLUME 10974,
PAGE 1831 OF THE REAL PROPERT{ RECORDS OF TRAVIS COUNTY, TEXAS; SAID
0.266 ACRE BEING MORE PARTICULARLY DESCRIRED BY METES ANQ_BOUHDS Le
FOLLOWS; B

Beginning at a point in the East line of that certain tract of land
designated as Tract 5 and described as containing 0.925 acre in a
deed to TD Realty, Inc. recorded in Volume 10399, Page 674 of the
Real Property Records of Travis County, Texas, same being the West
line of said Lot 6, and from which point a highway R.0.W. monument
found in the North R.O.W, line of W. Parmer Lane and being at the
Southwest corner of said Lot 6 bears, S 28° 43' 57" W a distance of
172.14 feet, said point being the Southwest corner and POINT OF
BEGINNING hereof; s

THENCE through and across said Lot 6 with the South line hereof,
S 60° 04' 32" E for a distanck of 49.79 feet to an irom rod set for
the Southeast corner hereof;

THENCE continuing through and across said Lot 6 with the East line
hereof, N 29° 55' 28" E at e distance of B80.52 feet pass a nail found
at an ell corner in the North line of said Lot 6, same being a corner
in the Southwest line of Lot 3 of the aforesaid subdivision, continue
on the same course for a totel distance of 151.52 feet to an iron rod
set at a Northeast corner of said Lot 6 same being a corner of said
Lot 3, for the Northeast corner hereof;

THENCE with the North line of the herein described tract being the
North line of said Lot 6, seme being the Southwest line of Lot 3,

N 60° 04' 32" W for & distance of 129,00 feet to an iron rod set in
the East line of said Tract S, seme being & Southwest corner of saad
. Lot 3 and the Northwest corner of said Lot 6, for the Northwest
corner hereof;

THENCE with the West line of the herein described tract being the
West line of said Lot 6, same being the East line of said Tract 5 the
folloving three (3) courses and distances; .

1) s 28° 42' 54" W for e distance of 21.33 feet to an iron rod found
"for a corner hereof;

‘2) S 23° 12' 42" E for 8 distance of 96.53 feet to an iron rod found
for & corner hereof; .

3) S 28° 43' 57" W for a distance of 72.30 feet to the POINT OF
BEGINNING and containing 0 266 acre of land, more or less.

I, Steve Brandt, a Registered Profeasional Land Surveyor, hereby
certify that this description represents the results of an actusl
survey made on the ground of the property legally described herein,
it is true and correct to the best of my knowledge and belief.

Date

Steve Brandt, R.P.L.S. No.4126
State of Texas

BRANDT SURVEYING COMPANY, PROFESSIONAL CORPORATION
3930 BEE CAVE ROAD, SUITE O AUSTIN, TEXAS 78746 (S512) 3268-062/

"B.92 PG./5 ‘ - JOR N RT-1772




. , . SCHEDULE 2 .

FIELD NOTES JANUAizY 16, 1990
FOR PAGE 1 OF 1

TD REALTY, INC. . 0.267 ACRE

[

FIELD NOTE DESCRIPITON OF 0.2p7 ACRE SITUATED IN THE FRANCISCO GARCIA
SURVEY NO.60, ABSTRACT NO.312 IN TRAVIS COUNTY, TEXAS; BEING A
PORTION OF THAT CERTAIN TRACT OF LAND DESIGNATED AS TRACT- & AND
DESCRIBED AS CONTAINING 0.925 ACRE IN A-DEED TO TD REALTY¥, INC.
RECORDED IN VOLUME 10399, PAGE 674 OF THE REAL PROPERTY RECORDS OF
TRAVIS COUNTY, TEXAS; SAID 0.267 ACRE BEING MORE PARTICULARLY
DESCRIBED BY METES AND BOUNDS AS FOLLOWS;

Beginning at & highway R.0.W. monument found in the North R.0.W. line
of W. Parmer Lane and being at the Southwest corner of Lot 6, Parmer
Point Subdivision, a subdivision in Travis County, Texas tecorded in
Plat Book 88, Pages 185 & 186 of the Plat Records of Travis County,
Texas, same being the Southeast corner of ssid Tract 5 for the
Southeast corner and POINT OF BEGINNING hereof;

THENCE with the East line of the herein ‘described tract being the
East line of said Tract 5 same being the West line of ssid Lot 6,
N 28° 43' 57" E for a distance of 172.14 feet to a point for the
Northeast corner hereof; -

‘

THENCE through eand across said Tract 5 with the North line of the

herein described tract N 60° 04' 32" VW for a distence of 109,39 feet -
to an iron rod set in.the East R.0.W. line of Loop 1 (FM 1325-Burnet
Road) same being the West line of ssid Tract 5, for the Northwest

corner hereof; -

_ TRENCE with the West line of the herein’described tract being the
West line of said Tract 5, seme being the East R.0.W. line of said
Loop 1, the following two (2) courses and distances;

1) S 12° 16' 33" W for a distance of 80. 40 feet to e highway R.O.W.
monument found for 8 cormer hereof;

2) S 12° 55" 47" E for e distance of 130,26 feet to the POINT OF
BEGINNING and containing 0.267 acre of lend, more or less,

I, Steve Brandt, a Registered Professional Land Surveyor, hereby
certify that this description represents the results of an actual
survey made on the ground of the property legally described herein,
it ‘ds true and correct to the best of my knowledge and belief.

555 Bt vere | /G0

Steve Brandt, R.P.L.S. No. 4126
State of Texas

(1213 -o.nuu (XY n..opoo

BRANDT SURVEYING COMPANY, PROFESSIONAL CORPORATION
3930 BEE CAVE ROAD, SUITE D AUSTIN, TEXAS 78746 (5/2)328-062/

792 p6. /5 - JDB NO. ,77—/7/8_

4______;_____;::1--IIIlllllll...llllllll..




SECOND AMENDMENT TO LEASE

THIS SECOND AMENDMENT TO LEASE dated as of the LE?day of

Yowe , 1992, by and between NW-PARMER,. LTD., a ‘Texas limited

partnership, having its principal address at 301 Congress Avenue,

Suite 1300, Austin, Texas 78701 (hereinafter "Landlord") and KMART

CORPORATION, a Michigan corporation, having its principal office at

3100 West Big Beaver Road, Troy, Michigan 48084 (hereinafter
"Tenant").

RECITALS:

A. Parmer Point, Ltd. ("PPL") and Tenant heretofore
entered into a certain lease dated March 14, 1989 and a certain
memorandum of Lease dated March 14, 1989 recorded on October 27,
1989, in the office of the Travis County, Texas Recorder as
Document No. 89093134 with respect to certain land, building and
site improvements located in the City of Austin, County of Travis,
State of Texas, and more particularly described therein (the
"demised premises"), which lease was amended by that certain First
Amendment of Lease dated as of July 1, 1990, and certain Memorandum
of Amendment to Lease dated as of July 1, 1990 (hereinafter
collectively called the "Lease").

B. As of December 31, 1991, PPL assigned all of its
right, title and interest under the Lease to Landlord, and Landlord
assumed all of the obligation of landlord thereafter arising under
the Lease.

C. Tenant has acquired two parcels of land aggregating
approximately 12.5 acres adjacent to the Shopping Center more
specifically described in Exhibit A attached hereto as Parcel C
(the "Builder’s "Square Parcel") and intends to coénstruct or is
constructing a Builder’s Square store thereon. .

D. PPL has acquired parcels of 1land aggregating
approximately 8.5 acres adjacent to the Builder’s Square Parcel
more specifically described in Exhibit A attached hereto as Lots 1
and 2 of Parmer Crossing, Section Two (the "Future Shopping Center
Parcel") which it intends to develop as a commercial shopping
center.

E. Landlord and Tenant desire to amend the Lease to add
the Builder’s Square Parcel and the Future Shopping Center Parcel
to the definition of Shopping Center in the Lease, to reflect the
revisions to Exhibit B to the Lease resulting therefrom and to
confirm the reciprocal access rights of Landlord and Tenant within
the Shopping Center.

AU Doc 1607 1
Pnnted 06-08-92 11 33



NOW THEREFORE, in consideration of the mutual covenants
contained herein and other good and- valuable consideration, the
receipt and sufficiency of which are hereby acknowledged Landlord
and Tenant hereby agree as follows:

1. Exhibit "A" Parcel B attached to the Lease is hereby
deleted in its entirety and Exhibit "A" Parcel B attached hereto is
substituted therefor, along with the addition of a new Parcel C on
Exhibit "A" attached hereto.

2. Exhibit "B" attached to the Lease is hereby deleted
in its entirety and Exhibit "B" 'attached hereto is substituted
therefor.

3. The second sentence of the. third paragraph of
Paragraph 15 of the Lease is hereby modified by deleting that
sentence in its entirety and substituting the following sentence
therefor:

"Tenant’s said share shall be based upon the ratio that
the ground floor area of Tenant’s building bears to the
total gross ground floor area contained in all buildings
depicted on Exhibit ‘B’ and actually erected on any
portion of the land described in Exhibit ‘A,’ Parcels
IA,I IBI and ICI."

4. Clause (i) of the first paragraph of Paragraph 43 of
the Lease is™ hereby modified by deleting that clause in its
entirety and substituting the following clause (i) therefor: !

"(i) the free and uninterrupted ingress and egress to,
from and between the demised premises and the portion of
Exhibit ‘A’ Parcel /B’ 1located within Parmer Point
Subdivision, according to the map or plat thereof
recorded in Volume 88, Page 185, of the Plat Records of
Travis County, Texas, and ¢ . "w--

S. Paragraph 43 of the Lease is hereby modified by
adding at the end thereof the following sentence:

"Landlord and Tenant acknowledge and agree that their
respective rights of access under this Paragraph 43 are
subject to and shall be governed and controlled by that
certain Reciprocal Easement and Operation Agreement
between Landlord and Tenant dated August 30, 1991,

recorded in Volume 11512, Page 1011, of f the Réal Property
Records of Travis County, Texas (the "REA"), and Tenant
further acknowledges and agrees that 1ts use of its
demised premises and its obligation .for maintenance and
repair of its demised premises shall likewise be subject
to and—geverned-by the REA.- In the event of conflict between

-2

i

the

Lease and the REA with respect to 'Tenant's use of the demised premises ~
and its obligation for maintenance and repair of its demised premises,

the terms of the Lease shall control."

AU Doc: 16071
Pnnted. 06-08-92 11 33 2




6. In all other respects the Lease shall remain
unmodified and in full force and effect.

IN WITNESS WHEREOF, the undersigned have .executed this
Agreement as of the day and year first above written.

T
NW-PARMER, LTD., a Texas
limited partnership

By: Nationwide Development Company,
general partner

By: ;
Nanme: Robert H. Mcljdaghten

Title: Vice President

KMART CORPORATION, a Michigan
" corporation

By: //;%?;-(; jéféé—_

M. L. Skiles,
Senior Vice President

STATE OF XN §

OHIO - s -
COUNTY OF B‘ﬂ!_\)'v]k‘_\h) § - . -
o nd The foregoing instrument was acknowledged before me this
22 day of __Jone , 1992, by + Lk d
YUICE PCES\DEN T of Nationwide Development Company, an Ohio

corporation, general partner of NW-PARMER, LTD., a Texas limited
partnership, on behalf of the partnership. -

Itk /’—Xé%' e“f:ﬂ?

Notary Public in and for
The State of TEX® OHIO

¥\ Sue Ann Crego

T\ Notary-Public-State of Ohlo
5 My Commission expires

~/ Qctober 20, 1995 ) . ) - 20 - G
My commission expires:

AU Doc 1607.1
Pnnted 06-08-92 15.22 3



STATE OF MICHIGAN ' §

S
COUNTY OF OAKLAND § : !

T foregoing instrument was acknowledged i:efore me this
/é% day of 7224/19__.4 ¢ 1992, by M. L. skiles, Senior Vice President
of KMART CORPORATION, a Michigan corporation,_ -on behalf of the
corporation.

WITNESS my hand and official seal.

Notary Public,//faeosn B County,
State of Michigan
My commission expires: é-&ﬁzz é

CHRISTINET DEOLA
Notary Public, Macomb County, Michigan
Acting in Oakland County, Michigan
My Commission Expires June 5,199

AU Doc 16071 .
Prnted 06-08-92 1133 4



EXHIBIT A

Legal Description of Parcel B and Parcel C

Parcel B:

’

Lots 1, 2, 4 and 5, Parmer Point Subdivision, a subdivision in
Travis County, Texas, according to the map or plat thereof recorded
in Volume 88, Pages 185, of the Plat Records of Travis County,
Texas; and

Lot 2, Parmer Point Subdivision II, a subdivision in Travis County,
Texas, according to the map or plat thereof recorded in Volume 89,
Page 241, of the Plat Records of Travis County, Texas; and

Lots 2 and 3, Parmer Crossing Subdivision, Section One, a
subdivision in Travis County, Texas, according to the map or plat
thereof recorded in Volume 89, Pages 39-40, of the Plat Records of
Travis County, Texas; and

Lots 1 and 2, Parmer Crossing Subdivision, Section. Two, a
subdivision in Travis County, Texas, according to the map or plat
thereof recorded in Volume 90, Page 88-89, of the Plat Records of
Travis County, Texas.

Parcel C: Z .- R

Lot 1, Parmer Crossing Subdivision, Section One, a subdivision in
Travis County, Texas, according to the map or plat thereof recorded
in Volume 89, Pages 39-40, of the Plat Records of Travis County,
Texas; and ‘

Lot 3, Parmer Crossing Subdivision, Section .Two, a subdivision in
Travis County, Texas, according to the map or plat thereof recorded
in Volume 90, Page 88-89, of the Plat Records of Travis County,
Texas. .

AU Doc 16071
Pnated: 06-08-92 11°23
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