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State of Indiana ) In the Marion Superior Court

) Civil Division, Room No.
County of Marion )

TINA HAYS, )
: Plaintiff, )
)
v. )
‘ )

K-MART CORPORATION, ) -
Defendant. )

- T "7 "COMPLAINT

Comes now Plaintiff and for her complaint against Defendant asserts as follows:

1. Tina Hays (“Hays”) is a resident of Cloverdale, Indiana.

2. K-Mart Corporation (“K-Mart”) is an Michigan corporation which owns and
operates stores in Marion County, Indiana.

3. Hays was a full-time employee of K-Mart for 18 years until the fall of 2000 or
early 2001 when she was unlawfully deprived of her rights under the Family Medical Leave Act,
29 US.C. §2601 et seq. (“FMLA”).

4. In late August' 2000, Hays, working at K-Mart stcl)re no. 3251 in Indianapolis,
Indiana, asked her new store manager for time off to-provide physical and mental care for her
mother who was dying of cancer. At the time, Hays’ mother was‘ terminally ill and given only
weeks to live.

5. Instead of treating Hays’ request with compassion and in compliance with the

FMLA, the store manager told Hays that her priorities were wrong and that if she wanted a job
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she needed to work. Her request was denied and she was provided no information regarding her
FMLA rights.

6. Based upon the natiire of Hays’ request, the store manager was well aware, or

should have been well aware, that Hays’ request fell ﬁn:nly within the qualifications for FMLA

leave.

7. On September 6, 2000, Hays’ mother passed away.

8. Hays, who has a history of physical and psychological illness well know to her
store manager,-experienced 4 deep depression upon the idss of her mother, a depression
worsened by the fact that Hays was not granted the leave she needed to comfort and care for her
mother during her final days.

9. Hays asked her store manager for FMLA-qualifying leave to seek treatment for
the depression that made her incapable of Work. Once again the store manager summarily
dismissed the request, despite receiving a medical report confirming Hays’ inability to work
because of her depression.

10. Faced with such callous disregard for her legitimate needs and the realizing that
she would be discharged for not appearing for work (ar;d- not being aware of her FMLA rights),
Hays pursued the only course known by her to be available — she filed for disability.

11. Hays claim for disability was denied. = __ .

e e = A

12. Hays complained on a timely basis to K-Mart about her treatment by her store
manager and asked for a transfer to another store. Her request was denied, being told that her
‘ {
store manager wasn’t that bad and that she would find working at another store worse.

13. Understandably, Hays eventually obtained employment elsewhere, taking a

significant cut in pay and benefits.



14.  As aconsequence of the violations of her rights and her constructive discharge,

Hays suffered, among other things, lost wages, emotional distress, and significant medical bills.

15.  K-Mart is an "employer" as that term is defined by 29 U.S.C. §2611(4).
16. - H,aysf,was an "eligible employee," as that term is defined by 29 U.S.C. §2611(2).

17. Ha};'s-rnother and then Hays, hacil-ar":s;eriogus rilealth condition" as that term is
defined by29USC §2611(11) |
18. Pursuant to 29 U.S. C §261_5 1t is unlawful fer an employer to mtert’ere with,
restrain, or deny the ex__ermse of or the attemp_t to exererse,_ any right provided under this
subchapter. | ‘
3 19. The :—seriOLrs health condition of Hay’stmother and then Hays made it medically
necessary for her to. take leaves pursuant to 29 U S C. §2612(a)
20. K Mart v1olated Hays’ federal nghts under the FMLA in one or more of the

following ways: ==.- - . ) L -

a.'_ .. K-Mart interfered with Hails’t erger—c‘is‘e’ _of fher rights under the FMLA;

b B K Mart discriminated agarnst Hays because of her attempt to exercrse her
‘ rlghts under the FMLA - ;

C. - K-Mart restrained Hays’ exercise of herﬂrii‘ghts under the FMLA,;

d. i K- Mart constructively dlscharged Hays because of the exerelse of her »

rlghts under the FMLA

WHEREFORE, as a result of K-Mart’s violation of Hays’ rights under the FMLA, Hays

seeks the following relief:
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a. Compensatory damages, including, but not limited to, all wages, salary,
employment benefits, and/or other compensation denied or lost by Hays as
a result of K-Mart's violation of Hays’ rights under the FMLA;

b. All monetary losses sus‘cainedi by Hays as a direct result of K-Mart's

violation of Hays’ rights under the FMLA,

c. Front Pay;
d. Damages for lost future earning capacity;
" e. Interest;
f. Liquidated damages equal to the sum of a, b, ¢ and d above;
g. Attorney fees and costs; |

h. Appropriate equitable relief;

1. Other relief as is just and proper:

Wherefore, for the forgoing reasons, Plaintiff respectfully requests a judgment in her
favor and for an award of lost wages, reimbursement for medical costs, compensation for

physical and emotional injuries, and for all other appropriate relief.

M(/w

Tina Hays

Respectfully submitted,

LOWE GRAY STEELE & DARKO, LLP

inzie/Attgf. No. 6604-49
ey for Tina Hays-



LOWE GRAY STEELE & DARKO, LLP
111 Monument Circle, Suite 4600

P.O. Box 44924

Indianapolis, IN 46244-0924

Phone: (317) 236-8020

Fax: (317) 236-6472
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