FORM BI10 (Official Form 10) (4/98) USBC, Mllinois Northern (4/1/98)
*FILE ORIGINAL FOR CHAPTERS 7 and 11, IN DUPLICATE FOR CHAPTER 13, FOR DATE-STAMPED COPY, SEE #9 BELOW

United States Bankruptcy Court LJH7 [_icH 13[«IcH 11
Northern District of lllinois, Eastern Division PLEASE CHECK CHAPTER
Name of Debtor Case Number -
Kmart Corp 02 B 02474

NOTE: This form should not be used to make a claim for an administrative expense arising after the commencement . . .
of the case. A “request” for payment of an administrative expense may be filed pursuant to 11 U.S. C. § 503 File Claim Form With:

Name of Creditor {The person or other entity to whom the debtor @ Check box If you are awars that United States Bankruptcy Court
owes money or property) . anyone else has filed a proof of claim P. O. Box A3613
Oralia Soto relating to vour claim. Attach copy of . L.
* ‘ : statement giving particulars. Chicago, lllinois 60690-3612

Name and Address Where Notice.s Should be Sent Check box if you have never
Law Office of Avel_'y McDaniel received any notices from the
800 West Weatherford Street bankruptcy court in this case. Creditor #
Fort Worth, Texas 76102 Check box if the address differs
Telephone No. from the address on the envelope sent THIS SPACE IS FOR

817-810-9500 to You by the court. COURT USE ONLY
Account or other number by which creditor identifies debtor: Check here if this claim
Cambridge File Number 248205 D/A 7-3-00 Store #7734 E amends replaces  a previously filed claim dated:

1. _BASIS FOR CLAIM
@ Wages, salaries, and compensation (Fill out below)

Goods sold Services performed
Money loaned Personal injury/wrongful death Your social security number
Taxes : m Other Unpaid compensation for services performed
@ Retiree benefits as defined in 11 U.S. C. § 1114 (a) from to
( date) (date)

2. DATE DEBT WAS INCURRED: —] -3~ OO 3. IF COURT JUDGMENT, DATE OBTAINED:

4. Total Amount of Claim at Time Case Filed: $ 25,000
If alt or part of your claim is secured or entitled to priority, also complete Item S or 6 below.

Check this box if claim includes interest or other charges in addition to the principal amount of the claim. Attach itemized statement of all interest

or additional charges.

6. Unsecured Priority Claim
Check this box if you have an unsecured priority claim
Amount entitled to priority $
Specify the priority of the claim:
dWages, salaries, or commissions (up to $4,300}, *earned within 90
days before filing of the bankruptcy petition or cessation of the
DReal Estate debtor's business, whichever is eartier-11 U.S.C. § 507(a)(3)

Contributions to an employee benefit plan-11 U.S.C. § 507(a)(4)

5. Secured claim

D Check this box if your claim is secured by collateral {including a
right of setoff).

Brief Description of Collateral:

Motor Vehicle

Other Up to $1,950+ of deposits toward purchase, lease, or rental of

property or services for personal, family, or household use -
11 U.S.C. § 507(a}(6)

Alimony, maintenance, or support owed to a spouse, former spouse,
or child -11 U.S.C. § 507(a)(7)

Taxes or penalties owed to governmental units11 U.S.C. § 5607(a)(8)

Value of collateral: $

Amount of arrearage and other charges at time case filed included
D Other— Specify applicable paragraph of 11 U.S.C. § 507(a)

in secured claim above, if any: ¢ *Amounts are subject to adjustment on 4/1/98 and ry 3 years the@fter
with respect to cases commenced on or after the dafgof adjustmepit. =
7. CREDITS: The amount of all payments on this claim has been credited and deducted for the THISEPACE IS F
purpose of making this proof of claim. UK USE ONE¥ 3
8. SUPPORTING DOCUMENTS: Attach copies of supporting documents, such as promissory = r_ﬂ § 22 =
notes, purchase orders, invoices, itemized statements of running accounts, contracts, court P B of o o C’g —
judgments, mortgages, security agreements, and evidence of perfection of lien. DO NOT EC’ %() O 0w e & o -
SEND ORIGINAL DOCUMENTS. if the documents are not available, explain. If the documents O - oo 3
are voluminous, attach a summary. ANY ATTACHMENT MUST BE 8-1/2” BY 11” 0O o f_') 5‘()‘ m
9. DATE-STAMPED COPY: To receive an acknowledgment of the filing of your claim, enclose a v .Js g c 3
stamped, self-addressed envelope and an additional copy of this proof of claim. % o~ r_’: ~; D
Date: Sign and print the name and title, if any, of the creditor or other person authorized to file % E ;
this~claim (attach copy of power of attogpey, if any) g co
3-6-02 No— - D J‘ Law Office of Avery McDaniel 3 )2 2,5 & @5

Penalty for presenting fraudulent claim: Fine of up to $600,000 or imprisonment for up to 6 years, or both. 18 U.S.C. §§ 1562 and3571.




AVERY MCDANIEL, P.C. ot Gt =
ATTORNEY AT LAW Sl sy
800 West Weatherford Street . sl e *
Fort Worth, Texas 76102 L
2 XX l,t\
Telephone (817) 810-9500 ‘ Facsimile (817) 882-8444
March 20, 2001
Silvana C. Romero Certified Mail
Cambridge Integrated Services Group, Inc. Return Receipt Requested
P. O. Box 970 No. 7099 3220 0001 8451 7093
Birmingham, MI 48012
Re:  Claimant:  Oralia Soto
Your Insured: Kmart #7734 - Arlington, Texas
Date of Incident: July 3, 2000

Your File #: 248205
Dear Ms. Romero:

This settlement brochure is presented in an attempt to compromise and settle the dispute
between the parties. The statements contained herein are statements of counsel only and may not
be used for any purpose at any trial of this cause. It may not be used as evidence in whole or in
part by any person or entity and may not be offered as an exhibit or mentioned at the trial.

The Defendant and Insurance Adjuster of the Defendant and the counsel, if any, for the
Defendant agree to the above by continuing to read this brochure. If not agreeable, this brochure
and all enclosures are to be returned, unread, to the Plaintiff's counsel without reading further.

In an effort to fully explore the possibilities of a reasonable compromise settlement,
without further litigation, and conclude this claim within the prescribed time limitations set forth
in this letter, we enclose herein for your consideration damages and liability information.

The Damages Information includes physicians, medical bills, and medical reports and
records of injuries and treatment from the date of claimant's injury to the present. In addition, we
have generally described common law damages, including, but not limited to, physical pain,

- mental anguish, and physical impairment, etc., for the claimant,

The Liability Information includes a description of the incident and allegations of
tortfeasor's negligence.

We shall appreciate your prompt and reasonable offer of settlement after reviewing the
following information:



Description of Claimant:

The claimant is twenty-seven year old female who was in the advanced stages of
pregnancy (approximately 7.5 months) at the time of the incident.

Description of the Incident:

The slip and fall incident occurred on July 3, 2000, at the Kmart Store #7734, in the City
of Arlington, Tarrant County, Texas. The claimant was a customer inside the store premises.
Ms. Soto had walked toward a waste-bin to discard some garbage and, as she turned to resume
her shopping she slipped and fell backward landing on her back on the wet tile floor. There were
no signs warning the claimant of the dangerous condition of the slick, wet tile floor.

Negligent Conduct of Tortfeasor:
1) Failure to adequately maintain the floors of the store.

2) Failure to inspect the floor of the premises in order to prevent the
dangerous condition created by liquid on the floor.

3) Failure to remove/clean the liquid from the tile floor, when they knew, or
- should have known of the dangerous condition created by the liquid on the
floor.
4) Failure to warn the claimant of the liquid on tile floor near the waste bins
of the store.

Liability of Claim;

The liability is clear-cut in the CLAIMANT'S favor.
Injuries:. Back
Medical Treatment:

(See Medical Records and reports attached hereto)

Medical Specials:

Medical Providers Dates/From/To Amount
Rural Metro Ambulance 07/03/2000 $ 573.00
Medical Center of Arlington 07/03/2000 to 07/04/2000 786.98
Questcare Medical Services 07/03/2000 ' - 155.00
Dr. Frank Greenberg 09/25/2000 to 01/17/2001 3.342.00
TOTAL $4,856.98

(A copy of the Medical Bills are attached hereto)



- Total Out-of-Pocket Specials:

Past Medical - $ 4,856.98
Future Medical -+
Past and Future Loss of Earning Capacity +H++
TOTAL ' v $ 4,856.98

Additional Damages’ for Claimant:

1) The claimant has sustained loss of earning capacity (past and future). In Walmart
Stores, Inc. v. Cordova, 856 S.W.2d 768, 770 (Tex.App - ElPaso 1993, no writ), the Court held
that "recovery for loss of earning capacity is not recovery of actual earnin. s but rather is recove

for the loss of capacity to earn money. Armellini Express Lines of Florida, Inc. v. Ansley, 605
S.w.2d 297, 312 (Tex.App. - Corpus Christi 1980, writ refd nr.e.). As aresult, recovery for loss

of earning capacity does not require an injured party to have been working at the time of the

injury. The injured party, however, is required to introduce sufficient evidence which enables the
jury to reasonably measure earning capacity prior to the injury." In the Cordova case, the
plaintiff had worked for a year prior to the accident. She had to quit her job due to medical
problems; additionally, she had a desire to stay home in order to care for her son. However, she
had a prior earning history from which the jury "could base an intelligent answer regarding
Cordova's loss of earning capacity." The importance of this case is that unemployed matrons in
the household who are injured have a compensable loss for the loss of earning capacity as

opposed to the loss of earning.

2) The claimant has suffered physical pain as demonstrated by the type injury and
necessary care, medications, and therapy.

3) The claimant has suffered mental anguish because of the nature of the incident
and resulting injuries and treatment. Mental Anguish is not a legal term, but one of ordinary
significance and meaning, and should not be defined for the jury. Troitti v. K. Mart, 686 S.W.2d
593 (Tex 1985). Mental anguish maybe inferred from the nature and extend of the injury. It
- includes a mental sensation of pain resulting from painful emotions. It includes contemplation of
one's changed physical condition (61 S.W.2d 978), or one's fear of possible paralysis resulting
from injury or treatment 142 S.W.2d 379. It includes heightened emotional injury beyond
ordinary physical pain; it encompasses keen or sharp mental suffering, a high degree of pain of
the mind. Mental anguish includes mental suffering apart from physical pain, which includes
worry, injury to feelings, wounded pride, concern, fear, embarrassment, and despondency and
depressions, anxiety, tension, migraine headaches, etc. (see 30 SW2nd 497). It also includes
humiliation, mortification, fright, and apprehension, as to the effects of injury and nervousness
(see 365 SW2nd 260).

4) The claimant may need future medical care and treatment and is subject to being
re-injured much more easily. Medical expenses mean the expenses for the medical and the
hospital




care to be received by the claimant for treatment of injuries sustained by her as a result of the
occurrence in question, based on reasonable medical probability. The claimant is not required to
establish the future medical consequences of her injury by expert medical testimony grounded on
reasonable medical probability (see 762 SW2nd 314). .

5) The claimant has sustained permanent physical impairment, which is defined as
impairment beyond loss of earning capacity or mere pain and suffering to an extent that it
produces a separate and distinct loss for which claimant should be compensated. See 60 3
SW2nd 242 where claimant could not mow the lawn because of the injury and an award was
suggested for physical impairment: Recovery for physical impairment is sometimes defined as
recovery for loss of enjoyment of life. The term encompasses the loss of the claimant's former
lifestyle, including the loss of the ability to play sports, enjoy music and art, and have a normal
social life (see 560 SW2nd 751).

6) The claimant has sustained loss of travel expensés commuting to doctors. (See
545 SW2nd 279 / Tex Civ. Ap.- Waco 1977, no writ) Transportation expenses incurred in

relation to medical treatment are recoverable.

7 The claimant is owed the legal rate of pre-judgment interest due on the damage
claim to date. The interest starts six (6) months after notice of injury or suit is filed and is
figured at not less than ten per cent (10%) per annum (see Texas Revised Civil Statute, Article
5069-1.05, ss 6 Vernon's Supp.).

Time Limit:

Since we have furnished you with all of the pertinent information we have assembled
concerning the injuries and special damages, and we feel certain that you will have completed
your investigation of the facts, we think it reasonable to establish a time during which we can
either settle the case or proceed with the lawsuit.

We believe that a reasonable time period would be within two weeks of date of this 1etter.
Accordingly, we have calendared this mattér to file suit in the event that a settlement has not

been reached.

Demand:
We are willing to settle now because:

1) Advantage of immediate vs. eventual use of the
money;

2) Avoidance of further expense of litigation; and
3) Interest in putting an immediate end to negotiation.

In an effort to achieve an amicable settlement and conclude this case, we will
recommend a settlement of $20,000.00.



We look forward to hearing from you in this regard.

Cordially,
) Avery McDamel
AM:jb
Attachments
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