EOD APR 2372003

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

Case No. 02-B02474

Jointly Administered

Chapter 11

Hon. Susan Pierson Sonderby

In re:

KMART CORPORATION, et al.,

Drebtors.

i i i

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER
UNDER 11 U.S.C. §§ 1129(a) AND (b) AND FED. R. BANKR,
P. 3020 CONFIRMING THE FIRST AMENDED JOINT PLAN OF
REORGANIZATION OF KMART CORPORATION AND ITS AFFILIATED
DEBTORS AND DEBTORS-IN-POSSESSION, AS MODIFTED
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Upon the motion, dated February 11, 2003 (the “Motion™), of Kmart

Corporation (“Kmart™) and certain of its subsidiaries and affiliates (the “Affiliate

Debtors™),’ debtors and debtors-in-possession in the above-captioned cascs (collec-

tively, the “Debtors™), for the entry of an order approving the Debtors’ Disclosure

Statement (as defined below), determining the treatment of cerlain claims for notice

and voting purposes; establishing a record date for voting and solicitation purposes

and procedures for filing objections to the First Amended Joint Plan of Reorganiza-

tion of Kmart Corporation and Its Affiliated Debtors and Debtors-in-Possession

(Docket No. 8384) (the “Original Plan)* and temporary allowance of claims for

The Debtors are the following entities: Kmart Corporation, Kmart Corpora-
tion of lllinois, Inc., Kmart of Indiana, Kmart of Pennsylvania LP, Kmart of
North Carolina LLC, Kmart of Texas LP, Bluelight.com LLC, Big Beaver of
Florida Development LLC, The Coolidge Group, w/k/a, TC Group 1 LLC,
Kmart Michigan Property Services, L.L.C., Kmart Financing 1, Troy CMBS
Property, L.L.C., Big Beaver Development Corporation, Big Beaver of
Guaynabo Development Corporation, Kmart International Scrvices, Inc., Big
Beaver of Caguas Development Corporation, Bluelight.com, Inc., Kmart
Holdings, Inc., Kmart of Amsterdam, NY Distribution Center, Inc., Kimarl
Stores of Indiana, Inc., f7k/a Kimart Logistics Services, Inc., Kmart of Michi-
gan, Inc., Kmart Stores of TCNP, Tnc., /k/a Kmart Trading Services, Inc.,
Kmart Overseas Corporation, JAF, Inc., VTA, Inc., Big Beaver of Caguas
Development Corporation 11, Big Beaver of Carolina Development Corpora-
tion, Kmart Pharmacies, Inc., Builders Square, Ine., and Sourcing & Techni-
cal Services Inc.

Unless otherwisc defined, capitalized terms used herem shall have the
meanings ascnibed to them in the Original Plan. Any term used in the
Original Plan or this order (the “Confirmation Order”) that is not defined in
the QOriginal Plan or this Confirmation Order, but that is used in the United
{continued...)



voting purposes; and approving solicitation procedures for confirmation and seeking
confirmation of the Plan (defined below); and based upon (i) the Court’s review of
the Trumbull Certificate of Publication, the Trumbull Affidavit of Mailing with
Respect to Solicitation Materials (the “Trumbull Affidavit™), the Inmsfree Affidavit
of Mailing with Respect to Solicitation Materials (the "Inmisfres Affidavit"}, the
Declaration of William R. Gruber, Jr., Certifying Tabulation of Ballots Regarding
Vole on First Amended Joint Plan of Reorganization of Kmart Corporation and Its
Affiliated Debtors and Debtors-in-Possession (the “Voting Report™) (Undocketed),
gach filed on Apnl 10, 2003, (i1) the Memorandum of Law in Support of Confirma-
tion of the Original Plan as modified by the modifications st forth herein (the
“Plan™), a copy of which is attached hereto as Exhibit A, filed by the Debtors on
April 10, 2003, (ii1) the Declarations of Julian C. Day (the “Day Declaration™),
Ronald B. Hutchison (the “Hutchison Declaration™), Albert A. Koch (the “Koch
Declaration™), Edward J. Stenger (the "Stenger Declaration™), Henry Miller (the
“Miller Declaration™), and Michael Deighan (the “Deighan Declaration™) and in
support of Confirmation of the Plan filed by the Debtors on April 11, 2003, (iv) all of

the evidence proffered or adduced at, objections filed in connection with, and

y (-..continued)

States Bankruptcy Code, 11 U.5.C. §§ 101-1330, as amended (the “Bank-
ruptcy Code”), or the Federat Rules of Bankruptcy Procedure (the “Bank-
ruptcy Rules™), shall have the mcaning ascribed to that term in the Bank-
ruptcy Code or the Bankruptcy Rules.
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arguments of counsel made at, the Confirmation Hearing (as defined below), and (v)

the entire record of these Chapter 11 Cases; and after due deliberation thereon and
good and sufficient cause appearing therefor, the Court hereby makes the following
findings of fact and conclusions of Jaw.’

THE COURT FINDS AND CONCLUDES THAT:

A. Filing Of First Amended Plan. On February 26, 2003, the Dcbtors
filed the Plan and the Disclosure Statement with Respect to First Amended Joint Plan
of Reorganization of Kmart Corporation and Its Affiliated Debtors and Debtors-in-
Possession (as transmitted to parties-in-interest, the “Disclosure Statement™).

B. Selicitation Procedures Order. On Febrary 25, 2003, the Court
entered an order (the “Solicitation Procedures Order”) that, among other things,

(1) approved the Disclosure Statement as containing adequate information within the
meaning of section 1125 of the Bankruptcy Code and Fed. R. Bankr. P. 3017,

(11) fixed Apnil 14, 2003, as the date for the commencement of the heanng to con-
sider confirmation of the Original Plan (the “Confinnation Hearing™), (111) approved
the form and method of notice of the Confirmation Hearing (the “Confirmation
Hearing Notice™), and (iv) established certain procedures for soliciting and tabulating

votes with respect to the Original Plan.

Findings of fact shall be construed as conclusions of law and conclusions of
law shall be construed as findings of fact when appropriate. See Fed. R.
Bankr. P. 7052,



C. Transmittal Of Solicitation Package, The Confirmation Hearing

Notice, the Disclosure Statement, the Original Plan, the Solicitation Procedures
Order, the Financial Institutions’ Committee's solicitation statement with respect to
the Original Plan, the Unsecured Creditors’ Committee's solicitation statement with
respect to the Original Plan and, as to Classes 3,4, 5, 6, 7, and & (collectivcly, the
“Voling Classes™), a ballot and return cnvelope (such ballot and envelope being
referred to as a “Ballot™), were transmitted in accordance with Fed. R. Bankr. P.
3017(d) and the Solicitation Procedures Ordcr, all as set forth in the Trumbull
Affidavit and Inmisfree Affidavit. [n addition, as to Classes 10 and 11, the Notice of
Nonvoting Status With Respect to Class 10 Subordinated Securitics Claims and
(Class 11 Common Stock Interests as set forth in the Innisfree Affidavit, and as to
Class 12, the Notice of Nonvoting Status With Respect to Class 12 Other Intcrests
was transmitted, also as set forth in the Innisfree Affidavit.

D. Publication Of Confirmation Hearing Notice. The Deblors published

the Confirmation Hearing Notice in The Wall Street Journal (National Edition}, The

New York Times (National Edition) and USA Today (National Edition) on March 7,

2003, as evidenced by the Affidavit by Trumbull Services Company, LLC, Regard-

ing Publication.*

4 The full title of such pleadings is as follows: Affidavit by Trumbull Services

Company, LLC, Regarding Publication of Debtors” Notice of (1) Approval of
(continued...)



E. Voting Reports. On April 11, 2003, the Debtors {iled the Voting

Report (Undocketed), certifying the method and results of the Ballot tabulation for
gach of the Voting Classes voting to accept or reject the Original Plan.

F. Bankruptcy Rule 3018(a) Stipulations. Prior to the Confirmation

Hearing, multiple motions were filed for temporary allowance of claims for voting
purposes pursuant to Bankruptcy Rule 3018(a) (the “3018(a) Motions™). The
3018(a) Motions include;

(a) Dorel Juvenile Group (Docket No. 9548); (b) Dorel Tndustries,
Inc.-Ridgewood Industries (Docket No. 9550); (¢} John L. Loflin
(Docket No. 9578); (d) HSBC Bank USA (Docket No. 9626); ()
P.M.C. Associates, Inc. (Docket No. 9628); (f) HSBC Bank USA
{Docket No. 9630); (g) SRK Broadway Associates LP (Docket No.
9632), (h) CRICKM San Jose Trust (Docket No. 9634); (i) Devon
Lincoln Properties (Docket No. 9698); (j) Wells Fargo Bank Minne-
sota, N.A., as Trustee, through Orix Capital Markets, LLC (Docket
Nos. 9700, 9702, and 9704}); (k) LaSalle Bank, N.A_, as Trustee,
through Orix Capital Markets, LLC (Docket Nos. 9708, 9710, 9712,
9714, 9716 and 9718); (1) Wells Fargo Bank Minnesota, N.A., as
Trustee, through Qrix Capital Markets, LLC (Docket No. 9720);
Kimco Realty Corporation (Docket No. 9721); (m) GMAC Commer-
cial Mortgage Corporation (Docket Nos. 9724 and 9731 - 9788); (n)
The Bank of New York and BNY Trust Company (Docket No. 9725);
(o) Florida Tax Collectors (Docket No. 9730).

(...continued)

Disclosure Statemnent; (2) Hearing on Confirmation of Plan; (3) Deadline and
Procedures for Filing Objections to Confirmation of Plan; (4) Deadline and
Proccdures for Temporary Allowance of Certain Claims for Voting Purposes;
(5) Treatment of Certain Claims for Notice and Voting Purposes; (6) Record
Date; and (7) Voting Deadline for Receipt of Ballots (Docket No. 9899).
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In addition, scveral stipulations were filed with the Court pursuant to Bankruptcy
Rule 3018(a) (the “3018(a) Stipulations™) in which several Claim holders and the
Debtors stipulated and the Court ordered that certain Claims be temporanly allowed
for voting purposes only, each of which has been incorporated in the results set (orth
in the Voting Reports.

G.

§§ 157(b)(2) and 1334(a)). The Court has jurisdiction over the Chapter 11 Cases

pursuant to 28 U.5.C, §§ 157 and 1334, Venue is proper pursuant to 28 U.5.C.

§§ 1408 and 1409. Confirmation of the Plan is a core proceeding under 28 U.S.C.
§ 157(b)(2), and the Court has exclusive jurisdiction to determine whether the Plan
complies with the applicable provisions of the Bankruptcy Code and should be
confirmed.

H. Judicial Netice. The Court takes judicial notice of the docket of the
Chapter 11 Cases maintained by the Clerk of the Court and/or its duly-appointed
agent, including, without limitation, all pleadings and other documents filed, all
orders entered, and all evidence and arguments made, proffered or adduced at, the
hearmgs held beforc the Court during the pendency of the Chapter 11 Cases.

L Transmittal And Mailing Of Materials; Notice. Due, adequate and

sufficient noticc of the Disclosure Stalement and Plan and of the Confirmation

Heanng, along with all dcadlines for voting on or filing objections to the Plan, has




been given to all known holders of Claims n accordance with the procedures set

forth in the Solicitation Procedures Order. The Disclosurc Statement, Original Plan,
Ballots, Solicitation Procedures Order, Confirmation Hearing Notice, Unimpaired
Creditors Notice, Notice of Nonvoting Status, the Unsecured Creditors’ Committee’s
solticitation stalement with respect to the Original Plan, and the Financial Institution’s
Committec's solicitation statcment with respect to the Original Plan were transmitted
and served in substantial compliance with the Solicitation Procedures Order and the
Bankruptcy Rules, and such transmittal and service were adequate and sufficient.
Adequate and sufficient notice of the Confirmation Hearing and the other bar dates
and hearings described in the Solicitation Procedures Order was given in compliance
with the Bankruptey Rules and the Solicitation Procedures Order, and no other or
further noticc is or shall be required.

T Solicitation. Votes for acceptance or rcjection of the Plan were
sohcited in good furth and complied with sections 1125 and 1126 of the Bankruptey
Code, Bankruptey Rules 3017 and 3018, the Disclosure Statement, the Solicitation
Procedures Order, all other applicable provisions of the Bankruptey Code, and all
other rules, laws, and regulations.

K. Ballots. All procedures used o distribute solicitation matertals to the
applicable holders of Claims and Interests and Lo tabulate the Ballots were fair and

conducted in accordance with the Solicitation Procedures QOrder, the Bankruptey



Code, the Bankruptcy Rules, the local rules of the Bankruptcy Court for the Northem

District of Tllinois, Eastern Division and all other applicable rules, laws, and regula-
t1ons.

L. Impaired Classes That Have Voted To Accept The Plan. As evi-

denced by the Voting Reports, which certified both the method and results of the
voting, pursuant to the requirements of sections 1124 and 1126 of the Bankmptey
Code, at least one Impaired Class of Claims, determined without including any
acccptance by an insider of any of the Dcbtors, has voted to accept the Plan with
respect to cach Debtor.

M. Classes Deemced To Have Rejected The Plan. Holders of Claims and
Interests in Classes 10 and 11 arc not entitled to rcecive any distribution under the
Plan on account of their Claims and Interests unless Classes 3, 4, 5, 6, 7, and & vote
to accept the Plan. Holders of Interests in Class 12 are not entitled to receive any
distribution under the Plan under any circumstance on account of their Interests.
Since none of the holders of Claims and Interests in Class 10, Class 11, or Class 12
are unconditionally entitled to receive a distribution under the Plan, pursuant to
Section 1126(g) of the Bankruptcy Code, each of such Classcs is conclusively
presumed to have rcjected the Plan, and the votes of Claimholders and

Interestholders in such Classcs therefore will not be solicited.



N. Burden Of Proof. The Debtors, as proponents of the Plan, have met

their burden of proving the elements of sections 1129(a) and (b) of the Bankruptcy
Code, by a preponderance of the evidence, which is the applicable evidentiary
standard in this Court. The Court also finds that the Debtors have satisfied the
clements of scetions 1129(a) and (b) of the Bankruptcy Code under the clear and
convincing standard of proof.

0. Plan Compliance With Bankruptey Code (11 U.5.C. § 1129(a)(1)).

The Plan complies with the applicable provisions ol the Bankruptcy Code, thereby

satisfying section 1129(a)(1) of the Bankruptcy Codec.

l. Proper Classification (11 U.S.C. §§ 1122, 1123(a)(1)). In

addition to Administrative Claims and Priority Tax Claims (which are not required to
be classified), Article TTT of the Plan designates between six (6) and ten (10) Classes
of Claims and two (2) Classcs of Interests for each of the Debtors. The Clamms and
Interests placed in each Class are substantially similar to other Claims or Interests in
each such Class, Valid business, faclual and legal reasons exist lor separately
classifying the various Classes of Claims and Interests created under the Plan, and
such Classes do not unfairly disctiminate between holders of Claims or Interests,
Thus, the Plan satisfics scctions 1122 and 1123{a)(1) of the Bankruptcy Code.

2. Specification Of Unimpaired Classes (11 U.5.C.
§ 1123(a)(2)). Article 4.1 of the Plan specifies the Classes of Claims that are

Unimpaired. Thus, the Plan satisfies section 1123(a)(2) of the Bankruptey Code.

3. Specification Of Treatment Of Impaired Classes (11 U.S.C. §
1123(a)(3)). Article 4.2 of the Plan specifies the Classes of Claims and Interests that

are Impaired under the Plan. Article V of the Plan specifies the treatment of Claims
and I[nterests in all such Classes. Thus, the Plan satisfies section 1123(a)(3) of the
Bankruptey Code.

4, No Discrimination (11 U.S5.C. § 1123(a}{4)}). The Plan

provides for the same treatment by the relevant Debior for each Claim in each



respective Class unless the holder of a particular Claim has agreed to less favorable
treatment with respect to such Claim. Thus, the Plan satisfies section 1123(a)(4) of
the Bankruptcy Code.

5. Implementation Qf Plan (11 U.8.C. § 1123(a)(5)). The Plan

provides adequate and proper means for implementation of the Plan, including,
without Iimitation, (a) the continued corporate existenee of the Debtors; (b) the
corporate constituent documents that will govern New Holding Company, New
Opcrating Company and the other Reorganized Debtors after the Effective Date; (¢)
eniry inito the Exit Financing Facility, the Tnvestment Agreement, Registration Rights
Agrcement, and the Trade Vendors' Lien Program; (d) issuance of the New Holding
Company Common Stock, New Holding Company Preferred Stock, New Operating
Company Commeon Stock; and () the execution, delivery, filing or recording of all
contracts, instruments, releases, indentures, and other agrecments or documents
related to the foregoing. Thus, the Plan satisfies section 1123(a)(5) of the Bank-
ruplcy Code.

6. Prohibition Against Issuance OQf Non-Voting Equity Securities
And Provisions For Voting Power Of Classes Of Securities (11 U.S.C. § 1123(a)(6)).

Article 7.4 of the Plan provides that the articles of incorporation of New Holding
Company will prohibit the issuance of nonvoting cquity sccurities to the extent
required by section 1123(a)(6) of the Bankruptcy Code. Such statutory provisions
have been incorporated into the articles of incorporation of New Holding Company,
as set forth in Plan Exhibit A

7. Sclection Of Officers, Dircctors And The Trustee (11 U.S.C.
§ 1123(a)(7)). Tn Article 7.5 and Article 7.6 of the Plan, as identified publicly prior
to the Confirmation Hearing, or as otherwise announced at the Confirmation Hear-
ing, the Debtors properly and adequately disclosed or otherwise identified the
procedurcs for determining the identity and affiliations of all individuals or entities
proposed to serve on or after the Effective Date as officers or directors of the
Reorganized Debtors. The appointment or employment of such individuals or
cntitics and the proposed compensation and indemnification arrangements for
officers and directors are consistent with the interests of Claimholders and with
public policy. Thus, section 1123(a)(7) of the Bankruptcy Code is satisfied.

8. Additional Plan Provisions (11 U.5.C. § 1123(b)). The Plan’s
provisions are appropriate and consistent with the applicable provisions of the
Bankruptcy Code, including, without limitation, provisions for (a) distributions to
holders of Claims, (b) the disposition of executory contracts and unexpired leases,
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(c) the retention of, and right to enforce, sue on, setile or compromise (or refuse to do
any of the foregoing with respect to) certain claims or causes of action against third
parties, to the extent not waived and released under the Plan, (d) resolution of
Disputced Claims, (¢) allowance of certain Claims, (f) indemnification obligations,

{(g) releases by the Debtors and Debtors-in-Posscssion, and (h) releases by holders of
Claims and Interests.

9. Fed. R. Bankr. P. 3016(a). The Plan is dated and identifies the
entities submitting it, thercby satisfying Fed. R. Bankr. P. 3016(a).

P Debtors’ Comphance With Bankruptey Code (11 U.8.C.
§ 1129(a)(2)). It appearing to the Court that the Debtors have complied with the
applicable provisions of the Bankruptcy Code, thereby satisfying section 1129(a)(2)
of the Bankruptcy Code. Specifically, the Debtors are proper debtors under section
109 of the Bankruptcy Code and proper proponenis of the Plan under section 1121(a)
of the Bankrupicy Code. The Debtors have complied with the applicable provisions
of the Bankrupicy Code, mcluding as provided or permitted by orders of the Court.
The Debtors have complied with the applicablc provisions of the Bankauptcy Code,
the Bankruptcy Rules, and the Solicitation Procedures Order in transmitting the Plan,
the Disclosure Statement, the Ballots and related documents and notices, and in

soliciting and tabulating votes on the Plan.

Q. Plan Proposed In Good Faith (11 U.5.C. § 1129(a)(3)). The Debtors

have proposed the Plan in good fatth and not by any means forbidden by law, thereby
satisfymg section 1129(a}(3) of the Bankruptcy Code. Tn determining that the Plan

has been proposed in good faith, the Court has exammed the totality of the circum-
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stances surrounding the filing of the Chapter 11 Cases and the formulation of the
Plan. See Bankruptcy Rule 3020(b). The Chapter 11 Cases were filed, and the Plan
was proposed, with the legitimate and honest purpose of reorganizing and maximiz-
ing the value of each of the Debtors and the recovery to Claimholders under the
circumstances of these cases.

E. Pavments For Services Or Costs And Expenses (11 11.5.C.

§ 1129(a)(4)). Any payment made or to be made by the Debtors for services or for
costs and expensges in connection with the Chapter 11 Cases, including all adminis-
tralive expense and substantial contnbution claims under sections 503 and 507 of the
Bankruptcy Code, or in conneclion with the Plan and incident to the Chapter 11
Cases, has been approved by, or is subject to the approval of, the Court as rcason-
able, thercby satisfying section 1129(a)(4) of the Bankruptey Code. Any amounts
allocated by the Debtors for the payment of such services, costs and expenses, or any
recoveries or disgorgements subsequently ordered by the Court on account of
payments to profcssionals prior to final allowance of such amounts shall constitute
assels owned exclusively by the Reorganized Debtors except as otherwise provided
in Section 10.2(¢) of the Plan.

5. Directors, Officers. And Insiders (11 U.8.C. &

Debtors have complied with scetion 1129(a)(5) of the Bankruptcy Code and have

disclosed the initial officers of the Reorgamized Debtors. The Debtors have disclosed

12



the manner for selection of the initial board of directors of New Holding Company.
Specifically, the imitial board of directors of New Holding Company shall consist of
nine (9) dircetors. Onc (1) member of senior management of the Reorganized
Debtors will serve on the initial board of dircctors of New Holding Company. Other
board members shall include (1) four (4) directors selected by the Plan Investors, at
least one of whom shall not be an officer or employee of the Plan Invesiors or a
family member of any of the foregoing, (i1) two (2) directors selected by the Unse-
cured Creditors' Committee, and (iii) two (2) directors selecied by the Financial
Institutions' Committee, neither of which shall be an officer or employee of ESL
Investments, Inc. or a family member thereof. In addition, members of the board of
dircctors were designated by the respective designating parties in accordance with
Article 7.5(b) of the Plan as follows: Plan Investors’ Notice of Designation of
Dhrectors (Docket No. 9624) (entered on March 31, 2003); Official Unsecured
Creditors' Committee's Notice of Designation of Individuals to Serve as Directors of
New Holding Company (Docket No. 9636} (entered on March 31, 2003); Notice of
Filing of Selections of Official Financial Institutions’ Committee for the (1) Board of
Directors of the Reorganized Dcbtors' New Holding Company, (2) Trust Advisory
Board and (3) Post-Effective Date Commilles (Undocketed). The existing senior
officers and members of the boards of directors of gach of the Affiliate Debtors other

than New Holding Company shall continue to serve in their current capacities after
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the Effective Date; provided, however, that New Holding Company reserves the right

to identify new officers and members of the board of directors of each such Affiliate
Dcbtors at any time thereafter. On March 28, 2003, the Debtors filed Plan Exhibit L-
2 which descnibes Assumed Employee-Related Agreements, including various
employee compensation and benefit programs as well as scverance and indemnifica-
lion agreements assumed by the Debtors. Accordingly, because the Debtors have
fully disclosed compensation to be paid to management in the Plan Exhibit L-2, the
requirements of section 1129(a)(5) of the Bankruptcy Code have been met.

T. No Rate Changes (11 U.8.C. § 1120(a)(6)). Section 1129(a)(6) of the

Bankruptcy Code is satisfied because the Plan does not provide for any change in
rates over which a povernmental regulatory commission has junsdiction.

. Best Interests Test (11 U.S.C. § 1129(a)(7)). The Plan satisfies

gection 1 129(a)(7) of the Bankruptcy Code. The liquidation analysis in Appendix B
to the Disclosure Statement, the Koch Declaration, the Stenger Declaration and
evidence adduced at the Confirmation Heaning (1) are persuasive, credible and
accurate as of the dates such evidence was prepared, presented, or proftered,

(2) either have not been controverted by other persuasive evidence or have not been
challenged, (3) are based upon reasonable and sound assumptions, (4) provide a
reasonable estimate of the liquidation values of the Debtors upon conversion to a

casc under chapter 7 of the Bankruptcy Code, and (5) establish that each holder of a
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Claim or Interest in an Impaired Class that has not accepted the Plan will receive or

retain under the Plan, on account of such Claim or Interest, property of a value, as of
the Effcetive Date of the Plan, that is not less than the amount that it would receive if
the Debtors were liquidated under chapter 7 of the Bankruptcy Code on such date.

V. Acceptance By Impaired Classes (11 U.S.C. § 1129(a)}8)). Ona

substantively consolidated basis, all voting Impaired Classes have voted to accept the
Plan. On a Debtior by Debtor basis, the following classes have voted to reject the
Plan:

Class 5 creditors of the following Debtors:
Big Beaver of Caguas Development Corporation
Bluelight.com LLC
Buwlders Square, Inc.
Kimart of Michigan, inc.
Kmarl of Texas, LP

Class 6 creditors of the following Debtors:
Big Beaver Development Corporation
Troy CMBS Property, LLC

15



Class 7 creditors of the following Debtors:
Big Beaver of Florida Development, LLC
KBL Holding, Inc.
Kmart of Michigan, Inc.
Kimnart of North Carolina, LLC

Further, Classes 10, 11 and 12 arc deemed to have rejected the Plan and, accordingly,
confirmation as to Kmart Corporation is sought pursuant to 11 U.S.C. § 112%(b).

W. Treatment Of Adminisirative And Priority Tax Claims And Other

Priority Claims (11 U.S.C. § 1129(a)(9)). The treatment of Administrative Claims

and Other Priority Claims under the Plan satisfics the requirements of section
1129(2)(9)(A) and (B) of the Bankruptey Code, and the treatment of Priority Tax
(Claims under the Plan satisfies the requirements of section 1129(a)(9)(C) of the
Bankruptcy Code.

X. Acceptance By Impaired Class (11 U.S.C. § 1129(2)(10)). Each

Impaircd Classes of Claims other than those listed in paragraph V above have voted
to accept the Plan and, to the best of the Debtors’ knowledge, do not contain “insid-
ers.” Thus, section 1129(a)(10) of the Bankruptcy Code 1s satisfied.

Y. Feasibility (11 U.8.C, § 1129a)(11)). The Plan satisfies section

1129(a)(11) of the Bankruptey Codc. The financial projections in Appendix C to the
Disclosure Statement, the Day Declaration, the Koch Declaration, the Miller Decla-
ration and cvidence proffered or adduced at the Confirmation Hearing (1) are persua-

sive and credible, (ii) have not been controverted by other evidence or sufficiently
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challenged in any of the objections to the Plan, and (i) establish that the Plan 1s
feasible and that confirmation of the Plan 1s not likely 1o be followed by the liquida-
tion or the need for further financial reorganization of the Deblors or the Reorganized
Debtors.

Z. Payment Of Fees (11 U.8.C. § 1129(a)(12)). The Debtors have paid

or, pursuant (o Sections 1.2 and 2.1 of the Plan, will pay by the Effective Dale fees
payable under 28 U.S.C. § 1930, thereby satisfying section 112%(a)(12) of the
Bankruptcy Code.

AA. Continuation Of Retiree Benefits (11 U.S5.C._§

required by section 1129(a)(13) of the Bankruptcy Code, Section 7.7 of the Plan
provides that, following the Effective Dale of the Plan, the payment of all retiree
benefits (as defined in section 1114 of the Bankruptey Code) will continue at the
tcvels cstablished pursuant to subsections (€)(1)(B) or (g) of section 1114 of the
Bankruptcy Code, at any time prior to the entry of this Confirmation Order, for the
duration of the periods the Debtors have obligated themselves to provide such
benclits, thereby satisfying scction 1129(a)(13) of the Bankruptcy Code.

AB.  Section 112 bYConfirmation Of The Plan Over Nonacceptance OF

Impaired Classes. On a consolidated basis, all voting impaired Classes voted to

accepl the Plan. On a Debtor by Debtor basis, all classes of impaired claims voted to

acccpt the Plan other than those Classes identified in paragraph V above. Pursuant to
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section 1129(b) of the Bankruplcy Code, the Plan may be confirmed notwithstanding

the fact that not all Impaired Classes have voted to accept the Plan. All of the
requirements of section 1129(a) of the Bankruptcy Code other than sechion
1129(a)(8), with respect to such Classes, have been met. Specifically, on a consoli-
dated basis, the only rejecting Classes are the Deemed Rejected Classcs. With
respect to the Deemed Rejecting Classes, no holders of Claims or Interests junior to
the holders of such Classes will receive or retain any property under the Plan on
account of such Claims or Interests, and, as evidenced by the uncontroverted
valuations and estimates containcd in the Disclosure Statement and put into evidence
at the Confinmation Hearing, no Class of Claims or Interests scnior to any such
Classes is receiving more than full payment on account of such Claims or Interests.
Section 1129(b) therefore is satisfied on a consolidated basis. Section 1129(b) is alzo
satisfied on a de-consolidated basis. Specifically, Section 1129(b) 1s satisfied on a
de-consolidated basis for the following reasons: (i) the Debtors are retaming their
cxisting corporate structure under the Plan, including ownership interests by certain
Debtors in the equity or stock of other Debtors, on account of new value in the form
of, among other things, the new Exit Financing Facility, the investments to be made
by the Plan [nvestors, and the greater value to be afforded to all creditors of all
Debtors under the Plan in light of the substantive consolidation for distribution

purposes, and (ii) the Existing Common Stock of Kmart Corporation and Other
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Interests will be cancelled under the Plan. Accordingly, the Plan is fair and equitable

and does not discriminate unfairly, as required by section 1129(b) of the Bankruptcy
Code.

AC. Pnonecipal Purpose Of Plan (11 U.S.C. § 1129(d)). The principal
purpose of the Plan 1s not the avoidance of taxes or the avoidance of the application
of section 5 of the Sceurities Act of 1933 (15 U.S.C. § 77¢).

AD. Modifications To The Plan. The modifications to the Oniginal Plan
described and/or sct forth beginning at paragraph 54 hereof constitute technical
changes and/or changes with respect to particular Claims by agreement with holders
of such Claims, and do not materially adversely affect or change the treatment of any
Claims or Interests. Accordingly, pursuani 1o Bankruptey Rule 3019, these modifi-
cations do not require additional disclosure under section 1125 of the Bankruptey
Code or re-solicitation of votes under section 1126 of the Bankruptcy Code, nor do
they require that holders of Claims or Tnterests be afforded an opportunity to change

previously cast acceptances or rejections of the Onginal Plan,

AE.  Good Faith Solicitation (11 U.8.C. § 1125(¢)). The Debtors and their
agents, representatives, attorneys, and advisors have solicited votes on the Plan in
good faith and in compliance with the applicable provisions of the Bankruptey Code

and the Solicitation Procedures Order and are entitled to the protections afforded by
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scetion 1125(c) of the Bankruptcy Code and the exculpation provisions set forth in

Section 128 of the Plan.

AF.  The Reorganizced Debtors Will Not Be Insolvent Nor Left With
Unreasonably Small Capital. As of the occurrence of the Effective Date and after
taking into account the transactions contemplated by the Plan, on a consolidated
basis (1) the fair saleable value of the property of the Reorganized Debtors will be
not less than the amount that will be required to pay the probable liabilities on the
Reorganized Debtors' then existing debts as they become absolute and matured
considering all financing alternatives and potential asset sales reasonably available to
the Reorganized Debtors and (2) the Reorganized Debtors' capilal 1s not unreason-
ably small in rclation to their business or any contemplated or undertaken transac-
tion.

AG. Executory Contracts. The Debiors have exercised reasonablc business

judgment in determining whether to assumc or r¢ject each of their executory con-
tracts and unexpired leases as set forth in Article VIIT of the Plan. Each assumption
or r¢jection of an exceutory contract or unexpired lease pursuant to Article 8.1 of the
Plan shall be legal, valid and binding upon the applicable Debtor or Reorgamzed
Debtor and all non-Debtor parties to such executory contract or unexpired lease, all

{0 the same extent as 1f such assumplion or rejection had been effectuated pursuant to
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an appropriate authonzing order of the Court entered before the Confirmation Date

under scction 365 of the Bankruptey Code.

AH. Adequate Assurance. The Debtors have cured, or provided adeqnate
assurance that the Reorganized Debtors will cure, defaults (if any) under or relating
to each of the Assumed Contracts and Leases which are being assumed by the
Debtors pursuant to the Plan.

Al Releases And Discharges. The releases and discharges of Claims and

Causes of Action desenibed in Article XTI of the Plan constitute good faith compro-
mises and settlements of the matters covered thereby. Such compromises and
settlements are made in exchange for consideration and are in the best interests of
holders of Claims, are fair, equitable, reasonable, and are integral elements of the
restructuning and resolution of the Chapter 11 Cases in accordance with the Plan.
Each of the discharge, release, indemnification and exculpation provisions sel forth
in the Plan: (1) is within the junsdiction of the Courl under 28 1).5.C. §§ 1334(a),
(b), and (d); (2} 15 an essenbial means of implementing the Plan pursuant to scction
1123(a)(5) of the Bankmptey Code; (3) is an integral element of the transactions
incorporated into the Plan; (4) confers material benefit on, and is in the best interest
of, the Debtors, their estates and their creditors; (3) 1s important {0 the overall
ohjectives of the Plan to finally resolve all Claims among or against the parties-in-

interest in the Chapter 11 Cases with respect (o the Debtors, their organization,
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capitalization, operation and reorganization; and (6) is consistent with sections 103,

1123, 1129 and other applicable provisions of the Bankruptey Code.

Al Conditions To Confirmation. The conditions to Confirmation set

forth in Article 13.1 of the Plan have been satisfied, waived or will be satisficd by
entry of this Confirmation Order.

AK. Conditions To Consummation. Each of the conditions to the Effec-
tive Date, as set forth in Article 13.2 of the Plan, is reasonably lhikely to be satisfied.
The conditions to the Effective Datc, set forth in Article 13.2 of the Plan, shall be
subject to waiver by the Debtors in their sole discretion, such waiver to be reasonably
acccptable to the Plan Investors and the Statutory Commuittees, without any further
notice to parties-in-interest or the Court and without a hearing.

AlL.  Retention Of Jurisdiction, The Court properly may retain jurisdiction

over the matters sct forth in Article XIV of the Plan.

AM. Agreements And Qther Documents. The Debtors have made adequale
and sufficient disclosure of: (1) the adoption of new or amended and restated
certificates of incorporation and bylaws or similar constituent documents for the
Reorganized Debtors; (2} the distributions to be made pursuant to the Plan, (3) the
issuance for distnbution, in accordance with the terms of the Plan, of the New
Holding Company Common Stock; (4) the adoption, cxccution, delivery and

implementation of all contracts, leases, instruments, releases and other agreements or
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documents related to any of the foregoing; (5) the adoption, execution and imple-

mentation of employment and indemnification agreements, and other employee plans
and related agreements; and (6) the other matters provided for under the Plan
involving the corporate structure of the Reorganized Debtors.

AN.  Exit Financing Facility. The Exit Financing Facility is an essential
clement of the Plan and entry into the Exit Financing Facility is in the best interests
of the Deblors, their estales and their creditors. The Debtors have exercised reason-
ablc business judgment in determining to enter inlo the Exit Financing Facility
Apreement on the terms and in the form set forth in Exmbit D-1 and Exhibit D-2 to
the Plan, or in a form substantially similar thereto. The Debtors have provided
sufficient and adequate notice of the Exil Financing Facility, including any material
modifications to the Exit Financing Facility or to the commitment letier with respect
thereto, lo al] parties-in-interest, including, without limitation, the DIP Agent, the
Plan Investors and the Creditors” Committees. 1t appearing to the Court that all
documents necessary to implement the Plan including, without limitation, the Exit
Financing Facility Agreement, shall, upon execution, be valid, binding, and enforce-
able agreements and not be in conflict with any federal or state law.

AQ. Investment Agreement. The Invesiment Agreement is an csscntial

element of the Plan and entry into the Investment Agreement is in the best intcrests

of the Debtors, their estates and their creditors and 15 approved in all respects. The
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Debtors have exercised reasonable business judgment in determining to enter into the

[nvestment Agrcement on the terms and in the forin set forth in Exhibit E to the Plan,
or in a form substantially similar thereto. The Debtors have provided sufficient and
adequate notice of the Investment Agreement, including any matenial modifications
to the Investment Agreement, to all parties-in-interest, including, withoul limilation,
the DIP Agent, the Plan Investors and the Creditors’ Committees. Each Plan
Investor has acted in good faith in connection with the Chapter 11 Cases and the
formulation and confirmation of the Plan. Tt appearing to the Court that the Invest-
ment Agrecment shall, upon the Elfective Date, be valid, binding, and enforceable
and shall not be in conflict with any (ederal or state law.

AP.  Regisiration Rights Agreement. The Registration Rights Agrecment

is an essential element of the Plan and entry into the Registration Rights Agrcement
15 1n the best interests of the Debtors, their estates and their credilors. The Debtors
have exercised reasonable business judgment in delermimng to enter into the
Registration Rights Agreement on the terms and in the form sct forth in Exhibit G to
the Plan, or in a {omt substantally similar thereto. The Debtors have provided
sufficient and adequate notice of the Registration Rights Agreement, including any
material modifications to the Registration Rights Agreement, to all parties-in-
interest, including, without limitation, the DIP Agent, the Plan Investors and the

Creditors’ Committces. It appcaring to the Court that the Registration Rights
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Agreement shall, upon execution, be vahd, linding, and enforceable and shall not be

in conflict with any federal or state law,

AQ. Kmart Creditor Trust. The Kmart Creditor Trusi Agreement is an

esscntial element of the Plan and entry into the Kmart Creditor Trust Agreement is in
the best interests of the Debtors, their estates and their ¢reditors. The Debtors have
exercised reasonable business judgment in determining to enter into the Kmart
Creditor Trust Agreement on the terms and in the form set forth in Exhibit K to the
Plan, or in a form substantially sinular thereto. The Debtors have provided sufficient
and adcquate notice of the Kmart Creditor Trust Agreement, including any material
modilications to the Kmart Creditor Trust Agreement, to all partics-in-interest,
including, without limitation, the DIP Agent, the Plan Investors and the Creditors’
Comnuittees. 1t appearing to the Court that the Kmart Creditor Trust Agreement
shall, upon execution, be valid, binding, and enforceable and shall not be 1n conflict
with any federal or state Jaw,

AR. Trade Vendor Licn Program. The Collateral Trust Agreement is an
cssential clement of the Plan and entry into the Collateral Trust Agreement is in the
best interests of the Debtors, their estates and their creditors. The Debtors have
exercised reasonable business judgment in determining to enter into the Collateral
Trust Agreement on the terms and in the form set forth in Exhibit J-2 to the Plan, or

in a form substantially similar thereto. The Debtors have provided sufficient and
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adequate notice of the Collateral Trust Agreement, including any material modifica-
tions to the Collateral Trust Agrecment, to all parties-in-interest, including, without
limitation, the DIP Agent, the Plan Investors and the Creditors’ Committees. Tt
appearing to the Court that the Collateral Trust Agreement shall, upon execution, be
valid, binding, and enforceable and shall not be in conflict with any federal or state
taw,

AS.  Disinbutions of New Holding Company Common Stock. Each
payment of New Holding Company Common Stock in respect of a Claim will be
made on behalf of the respective Debtor against which such Claim 15 held,

The New Holding Company Common Stock to be distributed under the Plan is
personal property incident to the recovery of real property and therefore qualifies as
"foreclosure property' pursnant to 26 U.S.C § 856(c). Any distributions of New
Holding Company Common Stock as contemplated by the Plan by the Debtors and
by the Trustees (as defined in subparagraph (1) below) are exempt from the require-
ments of section 5 of the Securities Act and State Registration Requirements:

(1) by virtue of section 1145 of the Bankruptcy Code, as to distn-

butions to holders of claims, including, without limitation, to
(A) various owner trustees, secunty truslees, mmdenture trusi-
ges, mortgagees and pass through trustees (collectively, the
“Trustees”™); (B) beneficial holders of claims against the Trust-
ees; and () holders of Prepetition Note Claims and Tradc

Vendor/Lease Rejection Claims.

(2) by virtug of section 1145 of the Bankruptcy Code, as to distn-
butions to the Plan Investors that arc madc in ¢xchange for the
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Plan Investors’ Prepetition Lender Claims, Prepetition Note
Claims and Trade Vendor/Lease Rejection Claims.

(3) by virtue of section 4(2) of the Securities Exchange Act, as to distn-
butions to the Plan Investors that are made in exchange for the Plan
Investors' other cash investments,

AT. Re-Sale Under 1145. The New Holding Company Stock that 1s issued

in reliance on section 1145 of the Bankruptcy Code may be resold by the holders
thersof without registration unlcss the holder is an “underwriter” with respect to such
securitics, as defined in section 1145(b)(1) of the Bankruptcy Code.

AU. Trust Indenture Act. The proposed means for distribution of the
Other Unsecured Claim Cash Payment Amount to holders of Other Unsecured
Claims complies with applicable law, including, but not hmited to, the Trust Inden-

ture Act. 15 U.5.C. §§ 77aaa, et al.

AV. Defined Benefil Plans. The Debtors sponsor the Kmart Corporation

Employee Pension Plan (the "Defined Benefit Plan") covered by Title IV of the
Employee Retirernent Income Sceurity Act of 1974, as amended ("ERISA"), 29
U.S.C. §§ 1301-1461 (2000}. Pursuant to Article 2.3 of the Plan, the Debtors intend
to continue the Defined Benefit Plan, As part of their continuation of the Defined
Benefit Plan, the Debtors intend to satisfy the mimimum funding standards undcr
ERISA and the Intemal Revenue Code, pay all Pension Bencfit Guaranty Corpora-
tion (the "PBGC") msurance premiums, and administer and operate the Defined

Benefit Plan in accordance with their terms and ERISA. The Plan provides that the
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Defined Bencfit Plan will be continued by the Reorganized Debtors. Accordingly,
on the Effective Date, the PBGC will be deemed to have withdrawn the PBGC
Claims with respect to the Kmart Corporation Employee Pension Plan.

AW, Preservation Of Causes Of Action. It is in the best interests of the
creditors and interestholders that the causes of action that arc hot expressly released
under the Plan be retained by the Reorganized Debtors pursuant to Article 7.14 of the
Plan in order to maximize the value of the Debtors® Estates. Tt 1s also in the best
imterests of creditors and interestholders that Avoidance Actions be waived pursuant
to Article 7.14 of the Plan.

AX. Election Pursuant to 11 U.S.C. § 1111{(b). The Florida Tax Collcctors

have filed a Notice of Election Pursuant to 11 U.S. C. 1111(b) (Docket No. 8845).
No other secured creditor has elected the treatment provided by section 1111(b) of
the Bankruptey Code.

ACCORDINGLY, THE COURT HEREBY ORDERS THAT:

1. Confirmation. The Plan, which consists of the Original Plan
and the modifications set forth in paragraph 54 hereof, which are hereby incorporated
into and constitute a part thereof, is approved and confinmed under section 1129 of
the Bankruptcy Code. The terms of the Plan and the exhibits thereto (in the final
form thereof o be [iled on or before the Effective Date) are incorporated by reference

into and are an integral part of the Plan and this Confitmation Order,
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2. Objections. All Objections (o confirmation of the Plan that

have not been withdrawn, waived, or settled, and all reservations of nghts ineluded

therein, arc overruled on the merits.

3, Provigions Of Plan And Order Nonscverable And Mutually

Dependent. The provisions of the Plan and this Confirmation Order, including the
findings of fiuct and conclusions of law sct forth herein, are nonseverable and

mutually dependent.

4, Plan Classification Controlling. The classification ol Claims
and Interests for purposes of the distributions to be made under the Plan shall be
governed solely by the terms of the Plan. The classifications set forth on the Ballots
tendered to or returned by the Debtors’ creditors or interestholders in connection
with voting on the Plan (a) were set forth on the Ballols solely for purposes of voting
to accept or reject the Plan, (b) do not necessarily represent, and in no event shall be
deemed to modify or otherwise affect, the actual classification of such Claims or
Intercsts under the Plan for distribution purposes, (c) may not be relied upen by any
creditor or interest holder as representing the actual classification of such Claims or
Interests under the Plan for distributions purposes, and (d) shall not be binding on the
Reorganized Debtors, the Estates or the Debtors.

5. Effects Of Confirmation; Immediate Effectiveness: Successors

And Assigns. The stay contemplated by Bankruptcy Rule 3020(e) shall not apply to
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this Confirmation Order. Subject to the provisions of Articles 13.]1 and 13.2 of the

Plan, and notwithstanding any otherwise applicable law, immediately upon the entry
of this Confirmation Order, the tenms of the Plan (including the Plan Exhibits and all
documents and agreements executed pursuant to the Plan) and this Confirmation
Order are deemed binding upon (a) the Debtors, (b) the Reorganized Debtors, (c} all
holders of Claims against and Interests in the Debtors, whether or not Impaired under
the Plan and whether or not, if Impaired, such holders accepted the Plan, (d) each
Person acquiring property under the Plan, (e) any other party-in-interest, (I) any
Person making an appearance in these Chapter 11 Cases, and (g) each of the forego-
mg's respective heirs, successors, assigns, trustees, executors, administrators,
affiliates, officers, directors, agents, representatives, allomeys, henefliciarics, or
guardians.

0. Continued Corporate Existence; Vesting Of Assets. Except as

otherwise provided in the Plan, each Reorganized Debtor shall continue to exist after
the Effective Date as a separate corporate or other legal entity, with all the powers of
a corporation or legal entity under applicable law in the jurisdiction 1 which each
applicable Debtor is incorporated or organized and pursuant to the respective
Certificate of Incorporation and Bylaws or other organizational documents in effect
prior to the Effective Date, except to the extent such Certificate of Incorporation and

Bylaws or other organizational documents are amended by the Plan. Except as



otherwise explicitly provided in the Plan or in this Confirmation Order, including,

without limitation, Articles 9.6 and 12.1 of the Plan and the Plan Modifications set
forth herein, on the Effective Date, all property compnising the Estates (including
Retaimed Actions, but excluding property that has been abandoned pursuant to the
Plan or an order of the Court) shall revest in each of the Reorganized Debtors that
owned such property or interest in property as of the Effective Date, free and clear of
all Claims, liens, charges, encumbranccs, rights and interests of creditors and equity
securily holders. As of the Effective Date, the Reorganized Debtors may operate
their business and use, acquire, and dispose of property and settlc and compromise
Claims or Interests without supervision of the Court, free of any restriction of the
Bankruptcy Code or Bankruptcy Rules, other than those restnctions expressly
imposed by the Plan and this Confirmation Order.

7. Intercompany Claims and Interests in the Affiliate Dchtors.
The treatment of Intercompany Claims and Interests in the Affiliate Debtors provided
in Articles 5.9 and 7.9 of the Plan is approved in its entirety.

8. Release Of Liens. Exccpt as otherwise provided in the Plan or
this Confirmation Ordcr, or in any contract, instrument, release or other agreement or
document cntered into or delivered in connection with the Plan, including the Exit
Financing Facility and the Collateral Trust Agrecment, on the Effective Date and/or

concurrently with the applicable distributions made pursuant to the Plan, all mort-
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gages, deeds of trust, liens or other secunity interests against the property of any
Estate arc fully released and discharged (except to the extent Reinstated under the
Plan), and all right, title and interest of any holder of such morigages, deeds of trust,
liens or other securily interests, including any rights to any collateral thereunder,
shall revert to the applicable Reorganized Debtor and its successors and assigns.

9, Retained Assets. To the extent the succession to assets of the

Debtors by the Reorgamzed Debtors pursuant to the Plan are deemed to constitute
“transfers™ of property, such transfers of property to Reorganized Debtors and any
transfers of property to the Kmart Creditor Trust (a) are or shall be legal, vahd, and
gffective transfers of property, (b) vest or shall vest the Reorganized Debtors or the
Kmart Creditor Trust, as applicable, with good title to such property, free and clcar
of all liens, charges, Claims, encumbrances, or interests, except as expressly pro-
vided in the Plan or this Confirmation Order, (¢) do not and shall not constitute
avoidable translers under the Bankruptey Code or under applicable nonbankruptcy
law, and (d) do not and shall not subject the Reorganized Debtors or the Kmart
Creditor Trust to any liability by reason of such transfer under the Bankruptey Code
or under applicable nonbankruptcy law, meluding, without limitation, any laws
affeclting successor or transferee liability.

10. Return of Deposits. All utilities, including any person that

received a deposit or other form of adequate assurance of performance pursuant to
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section 366 of the Bankruptcy Code during these Chapter 11 cases (collectively, the

"Deposit"), including, without limitation, gas, electric, telephone, and sewer, shall
return such Deposits to the Debtors and/or the Reorganmized Deblors, as the case may
be, cither by sctofl against postpcetition indebtedness or by cash refund, within 435
days following the Effective Dale.

11. Dischargc, Releases, Limitations Of Liability And Indemnifi-

cation. The discharge of the Debtors and any of their agsets or properties provided in
Article 12.2 of the Plan, the releases set forth in Articles 12.4 and 12.5 of the Plan,
and the exculpation and hmitation of liability provisions sct forth in Article 12.8 of
the Plan, are deemed incorporaled in this Confirmation Order as if set forth in full
herein and are hereby approved in their entircty.

12. Injunction. Except as otherwise specifically provided n the
Plan and except as may be necessary to enforce or remedy a breach of the Plan, the
Debtors, and all Persons who have held, hold or may hold Claims or Interests and
any successors, assigns or representatives of the foregoing shall be precluded and
permancntly enjoined on and after the Effective Date from: (a) commencing or
continuing in any manner any Claim, action or other proceeding of any kind with
respect to any Claim, Interest or any other right or Claim against the Reorgamzed
Debtors, which they possessed or may possess prior to the Effective Date, (b) the

enforcement, atlachment, collechion or recovery by any manner or means of any

33




judgment, award, decree or order with respect to any Claim, Interest or any other

right or Claim against the Reorganized Deblors, which they posscsscd or may
possess prior to the Effective Date, (c) creating, perfecting or enforcing any encum-
brance of any kind with respect to any Claim, Interest or any other right or Claim
apainst the Reorganized Debtors, which they possessed or may possess prior to the
Effective Date, and (d) asserting any Claims that are released hereby.

13. Automatic Stay. The stay in effect m the Chapter 11 Cases

pursuant to section 362(a) of the Bankruptcy Code shall continue to be in effect until
the Eflective Date, and al thal time shall be dissolved and of no further force or
cifect, subject to the ijunction set forth in the preceding paragraph and/or sections

524 and 1141 of the Bankruptcy Code; provided, however, that nothing herein shall

bar the filing of financing documents (including uniform commercial code financing
slatements, security agreements, leases, mortgages, trust agreements, bills of sale,
and applications for aircraft registration) or the taking of such other actions as are
necessary Lo effectuate the transactions specifically contemplated by the Plan or by
this Confirmation Qrder prior to the Effective Date.

14, Matters Relating To Implementation Of The Plan: General

Authorizations. The approvals and authorizations specifically set forth in this
Confirmation Order are noncxclusive and arc not intended to limit the authority of

any Debtor or Reorganized Debtor or any officer thereof to take any and all actions
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necessary or appropriate to implement, effectuate and consummate any and all
documents or transactions contemplated by the Plan or this Confirmation Order, In
addition to the authority to execute and deliver, adopt, assign, or amend, as the case
may be, the contracts, lcascs, instruments, releases and other agreements spccifically
granted in this Confirmation Order, the Debtors and the Reorganized Debtors are
authonzed and empowered, without action of their respective stockhelders or boards
of directors, to take any and all such actions as any of their executive officers may
determine are necessary or appropriate to implement, effectuate and consummate any
and all documents or transactions contemplated by the Plan or this Confirmation
Order. Pursuant to section 1142 of the Bankruptcy Code, no action of the stockhold-
crs or boards of directors of the Debtors, the Reorganized Debtors or the Kmart
Creditor Trust shall be required for the Debtors or the Reorganized Debtors to:

(a) enter into, execute and deliver, adopt or amend, as the case may be, any of the
conlracls, leases, instruments, releases and other agreements or documents and plans
1o be entered inlo, executed and delivered, adopted or amended in connection with
the Plan, and, following the Effective Date, each of such contracts, leascs, instru-
ments, releases and other agreements shall be a legal, valid and binding obligation of
the applicable Reorganized Debtor and enforceable against such Reorganized Debtor
in accordance with its terms; (b) issue for distribution or reserve for 1ssuance in

accordance with the terms of the Plan, the New Holding Company Stock (upon such
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1ssuance, all such shares shall be duly authorized, validly issued and outstanding,
fully paid, nonassessable, free and clear of any mortgage, lien, pledge, security
intcrest or other encumbrance of any kind and not subject to pre-emptive or similar
rights of third parties); or (c¢) issue a convertible note or notes lo ESL Investmcents,
Inc. in accordance with the Plan and the Investment Agreement (upon such issuance,
if any, such note or notes shall be duly authorized, validly issued and outstanding,
and free and clear of any mortgage, lien, pledge, security interest or other encum-
brance of any kind); or (d) authorize the Reorganized Debtors to engage in any of the
activitics sct forth in this paragraph or otherwise contemplated by the Plan. Each of
the Chief Exceutive Officer and President, Chief Financial Officer, Chnef Restructur-
ing Oflicer, and General Counsel of the Debtors, or their respective designees, will
be authonized to execute, deliver, file, or record such contracts, instruments, releases,
indentures, and other agreements or documents, and take such actions as may be
necessary or appropriale to effeciuate and further evidence the terms and conditions
of the Plan, this Confirmation Order and any and all docurments or transactions
contemplated by the Plan or this Confirmation Order, all without further application
to or order of the Court and whether or not such actions or documents are specifically
referred to in the Plan, the Disclosure Statement, the Solicitation Procedures Order,
this Confirmation Order or the exhibits or appendices to any of the foregomg, and the

signature of such officer on a document shall be conclusive evidence of the officer’s



determination that such docurment and any related actions are necessary and appro-

priate to effectuate or further evidence the terms and conditions of the Plan, this
Confirmation Order or other documents or transactions contemplated by the Plan or
this Confirmation Order. The secretary or any assistanl secretary of cach Debtor or
Reorganized Debtor is authorized to cerlify or atlest to any of the foregoing actions.
Pursuant to section 1142 of the Bankruptcy Code, to the extent that, under applicable
nonbankruptcy law, any of the forcpoing actions otherwise would require the conscnt
or approval ol the stockholders or the boards of directors of any of the Deblors or
Rcorganized Debtors, this Confirmation Order shall constitute such consent or
approval, and such actions arc deemed to have been taken by unanimous action of
the stockholders and directors of the appropriate Debtor or Reorganized Deblor,

15. Directors And Officers Of Reorganized Debtors. The cxisting
senior officers of the Debtors shall serve in the same capacities after the Effcctive

Date, subject to their employment contracts as assumed by the Plan and sabject to

the authority of the board of directors of the Reorganized Debtors; provided, how-
ever, that New lolding Company reserves the right to identify new officers ol the
Affiliate Debtors at any time thereafter. The Court approves the appointment of the
initial directors of New Holding Company, as disclosed at or prior to the Confirma-
tion Hearing, as of and immediately following the Effective Date. Notwithstanding

any otherwise applicable non-bankruptcy law, ditectors of New Holding Company
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appointed in accordance with Article 7.5(b) of the Plan shall serve an initial term for
a period from the Effective Date through the datc of the second annual meeting after
the Effective Date. Thereafter, and subject to New Holding Company’s nghts to
amend its bylaws, directors shall scrve one (1) year terms (with such subsequent
terms subject to election by sharcholder vote) with each such term expiring at the
conclusion of the next annual meeting of shareholders. Ln the event, prior to the
Effective Date, a person designated o be a member of New Holding Company's
board of directors dies, is disabled, or otherwise becomes unablc to fulfill the role,
the Person designating such member will designate a replacement for such director.
In the event, after the Effective Date and prior to the second annual meeting that
occurs after the Eflective Date, of the death, disability, resignation, or removal of 4
member ol the hoard of directors, the directors designated by the Person who
designated the dircctor whose vacancy is sought to be filled will designate a replace-
ment for such dircetor, which replacement will be reasonably satisfactory to New
Holding Company. Upon dissolution of the Creditors' Committees, those members
of each of the Creditors' Committees serving as members on the Post-Effective Date
Commitiee shall designate a replacement for such director, which replacement will
be reasonably satisfactory to New Holding Company. The existing directors of the
Affiliate Debtors shall continue to serve in their currenl capacities after the Effective

Date, provided, however, that New Holding Company reserves the right to identify
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new members of the board of direclors of such Affiliate Debiors at any time thereaf-

ter.

16. Approval Of Employment, Retircment, Indemmnification, And

Other Related Agreements And Incentive Compensation Programs. Pursuant to

section 1142(b) of the Bankruptcy Code, without further action by the Court or the
stockholders or board of directors of the Reorganized Debtors, and without limiting
the power or authority of the Reorganized Debtors following the Elfective Date to
take any and all such actions as may be permitted or required by applicable
nonbankruptey law, the Reorganized Debtors are authorized, as of the Effective Date,
to: (a) maintain, amend, or revise existing employment, retirement, indemnification,
and other agreements with their respective active directors, officers, and employees
who will continue in such capacitics {or similar capacilies) alter the Effective Dale,
or tetirement income plans, welfare benefit plans, and other plans for such Persons,
subject to the terms and conditions of any such agreement, and subject to Article 7.7
and Article 8.1(b) of the Plan; and (b) enter into new employmeni, retirement,
indemnification, and other agreements for active dircetors, officers, and employees,
and retirement income plans, welfare benefits plans, and other plans for active and
retired directors, officers, and employees.

17. Exit Financing Facility. The provisions of Article 7.12 of the

Plan are approved in their entirety. Specifically, the terms of the Exil Financing
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Facility, in substantially the form set forth in the Exit Financing Facility documents

filed as Exhibit D-1 and Exhibit D-2 to the Plan, are hereby approved. The Reorga-
nized Debtors are hereby authorized to execute such Exit Financing Facility Agrec-
ment as modified on or prior to the Effective Date of the Plan, together with such
other documents as the any of the applicable lenders may reasonably requirc in order
to effectuate the Exit Fimancing Faci]ity without further approval of the board of

directors.

18, Exemption From Certain Taxes And Recording Fees. Pursu-

ant to section 1146(c) of the Bankruptcy Code, the issuance, transfer or exchange of
any sccurity, or the making, delivery, filing or recording of any instrument of transfer
under, or in connection with, the Plan shall not be taxed under any law imposing a
recording tax, stamp tax, transfer tax or similar tax. Furthermore, and without
limiting the foregoing, any transfers from a Debtor to a Reorganized Debtor or to any
other Person (including, without limitation, the Kmart Creditor Trusl) pursuant to the
Plan, as contemplated by the Plan including with respect to stores closed by the
Debtors in connection with their emergence from chapter 11, or pursuant to any
agreement regarding the transfer of titlc to or ownership of any of the Debtors’
property in the United States will not be subject to any document recording tax,
stamp tax, real estate transler tax, mortgage rccording tax, Uniformn Commercial

Code filing or recording tax, or other similar tax or governmental assessment. All
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filing or rccording ofticers (or any other Person with authority over any of the

foregoing), wherever located and by whomever appointed, shall comply with the
requircments of section 1146(c) of the Bankruptcy Code, shall forego the collection
of any such tax or governmental assessment, and shall accept for filing and
recordation any of the foregoing instruments or other documents without the pay-
ment of any such tax or governmental assessment. The Court shall retain specific
Jurisdiction with respect to these matters,

19, Assumptions. The executory contract and unexpired lease
provisions of Article V1II of the Plan are approved. Except as otherwise provided in
the Plan, in any contract, instrument, release or other agreement and approved by this
Court, on the Effective Date, pursuant to section 365 of the Bankruptcy Code, the
applicable Debtor or Debtors shall assume, as ndicated, each Intcrcompany Execu-
tory Contract and Unexpired Lease not histed on Plan Exhibit L-1, each Employee-
Related Agreement listed on Plan Exhibit L.-2, and each Other Executory Contract
and Uncxpired Leasc listed on Plan Exhibit L-3 {collectively, the “Assumed Con-
tracts and Leascs™). Each of the Assumed Contracts and Leases shall be assumed
only to the extent that any such contract or lease constilutes an executory contract or
unexpired lease. Listing a contract or lease on Plan Exhibits L-1 through L-3 shall

not constitute an admission by a Debtor or Reorganized Debtor that such contract or
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lease is an execulory contract or unexpired lease or that a Debtor or Reorganized

Debtor has any liability thereunder.
20. Payments Related to Assumption of Executory Contracts and

Unexpired Leases. This Confirmation Order shall constitute an order approving the

assumpltions described in Article 8.1 of the Plan, pursuant to section 365 of the
Bankruptcy Code, as of the Effective Date. The provisions (il any) of cach
Intercompany Executory Contract and Intercompany Unexpired Lease to be assumed
under the Plan which are or may be in default shall be satisficd in a manner to be
agreed to by the relevant Debtors and/or non-Debtor Affiliates. The provisions (1f
any) of each Employee-Related Agrecement or Other Executory Contract or Unex-
pired Lease 1o be assumed under the Plan that arc or may be in default shall be
satisficd solely by Cure. Any Person claiming that a monetary cure amount 1s due in
connection with the assumption of any executory contract or unexpired lease as
contemplated by section 365(b) of the Bankruptcy Code mnst file a monetary cure
claim with the Bankruptcy Court asserting all alleged amounts accrued throngh the
Effective Date, if any (the "Cure Claim™), no later than lorty-five (45) days after the
Eftective Date (the "Cure Claim Submission Deadline”). Any party failing to submit
a Cure Claim by the Cure Claim Submission Deadline shall be forever barred from
asserting, collecting, or seeking to collect any amounts relating theretlo against the

Dehtors or Reorganized Debtors. Tn the case of a Cure Claim related to an unexpired
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lease of non-residential real property, such Cuore Claim must include a breakdown by

store by category of all amounts claimed, including, but not limited to, amounts for
real eslale (axes, common area maintenance, and rent. The Debtors shall have thirty
(30) days from the Cure Claim Submmssion Deadline or the date a Cure Claim 1s
actually filed, whichever is later, to file an objection to the Curc Claim. Any
disputed Cure Claims shall be resolved either consensually by the parties or by the
Bankruptcy Court. Disputed Cure Claims shall be set for siatus at subsequent
hearings following the Cure Claim Submission Deadline with separatc cvidentiary
hearings to be set by the Bankruptcy Court as needed. If the Debtors do not disputc a
Cure Claim, then the Debtors shall pay the Curc Claim, if any, to the claimant within
twenty (20) days ol the Objection Deadline. Disputed Cure Claims that are resolved
by agreement or Final Order shall be paid by the Debtors within twenty (20) days of
such agreement or Final Order.

21.  Rejections. Excepl as oltherwise provided in the Plan, in any
contract, instrument, release or other agreement entered into i connection with the
Plan and approved by this Court, on the Effective Date, or as otherwise sel forth on
Plan Exhibits L-1 through 1.-3, each Intercompany Executory Contract and
Intercompany Unexpired Lease listed on Plan Exhibit L-1, Employee-Relaled
Agreement not listed on Plan Exhibit L-2, Other Executory Contract and Unexpired

Lease not histed on Plan Exhibit 1-3 (collectively, the “Rejected Contracts and
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Leases™) shall be rejected pursuant to section 365 of the Bankruptecy Code. All of the

Rejected Contracts and Leascs shall be rejected only to the extent that any such
contract or lease constitutes an executory contract or unexpired lease. This Confir-
mation Order shall constitute an order approving such rcjcctions, pursuant to section

365 of the Bankrupicy Code, as of the Effective Date; provided, howeyer, that to the

extent that a prior order provides that a contract or lease was to be rejected upon
notice, to the extent such notice has not been given as of the entry of this Confirma-
tion Order, such order shall remain enforceable and shall control the rejection of such
contract or lease. Nothing in this Order modifies the Section 365(d)(4) deadlinc to
assume or reject leases, as extended by other orders of this Court.

22,  DIP Facility Claim/Plan Investor Claim. On the Effective
Duate, the DIP Facility Claim and the Plan Investor Claim shall be Allowed in an
amount to be agreed upon by the Debtors and, as applicable, the DIP Lenders and the
Ptan Investors, or as ordered by the Bankrupicy Court with notice {o the Creditors’
Committees, not less than five (5) Business Days prior to the Effective Date, and all
obligations (other than contingent indemnity obligations) of the Debtors under the
DIP Facility and with respect to the Plan Investor Claim shall be paid m full in Cash

on the Effective Date; provided, however, that with respect to letters of credit issucd

under the DJIP Facility, such claims may be satisfied in full by the cash

collateralization of such letters of eredit or by procuring back-up letters of credit.
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Upon compliance with the foregoing sentence, all liens and security interests granted
to secure such obligations shall be, and shall for all purposes be deemed to be,
cancelled and of no further force and effect. To the extent that the DIP Lenders or
the DIP Agent have {iled or recorded publicly any liens and/or security mtercsts to
secure the Debtors’ obligations under the DIP Facility, the DIP Lenders or the DIP
Agent, as the case may be, shall take any commercially reasonable steps requested by
the Debtors that are necessary to satisfy, cancel and/or extingnish such publicly-filed
liens and/or security interests.

23, Professional Claims And Final Fee Applications. All final

requests for payment of Professional Claims and Key Ordinary Course Professional
Claims must be filed no later than the last day of the second full month after the
Effective Date. After notice and a hearing in accordance with the procedures
establishcd by the Court, the allowed amounts of such Professional Claims and Key
Ordinary Course Professional Claims, and expenses shall be determined by the
Court. Subject to the Holdback Amount, on the Effective Date, the Debtors or
Reorganized Debtors shall pay all amounts owing to Professionals and Key Ordinary
Course Profcssionals, and members of the Statutory Committees for all outstanding
amounts payable rclating to prior periods through the Effective Date. In accordance
with Article 10.2(b) of the Plan, each Professional and Key Ordinary Course Profes-

sional shall cstimate fees and expenses due for periods that have not been billed as of
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the anticipated Effective Date and deliver such estimate to the Debtors, counsel for

the Statulory Commitiees, and the United States Trustee. Within forty-five (45) days
after the Effective Date, a Professional or Key Ordinary Course Professional receiv-
ing payment for the estimated period shall submit a detailed invoice covering such
period in the manner and providing the detail as set forth in the Professional Fee
Order or the Ordinary Course Professional Order, as applicable. Should the esti-
maied payment received by any Professional cxceed the actual fees and expenses lor
such period, this excess amount will be ¢redited against the Holdback Amount for
such Professional or, if the award of the Holdback Amount for such Professional is
insufficient, disgorged by such Professional. On the Effective Date, the Dcbtors or
the Reorganized Debtors shall pay to the Disbursing Agent, m order to fund the
Holdback Escrow Account, Cash equal to the aggregate Holdback Amount for all
Professionals. The Disbursing Agent shall maintain the Holdback Escrow Account
in trust for the Professionals with respect to whom fces have been held back pursuant
to the Professional Fee Order. Such funds shall not be considered property of the
Debtors, the Reorganized Debtors or the Estates. The remaining amount of Profes-
sional Claims owing to the Professionals shall be paid to such Professionals by the
Disbursing Agent from the Holdback Escrow Account when such claims are finally
allowed by the Court. When all Professional Claims and Key Ordinary Course

Professional Claims have been paid in full, amounts remaimng in the Holdback
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Escrow Account, if any, shall be paid to the Reorganized Debtors. Upon the Effec-

tive Date, any requirement that Professionals or Key Ordinary Coursc Professionals
comply with scetions 327 through 331 of the Bankruptcy Code in seeking retention
or compensation for such services rendered after such date will terminate, and the
Reorgamzed Debtors will employ and pay Professionals and Key Ordinary Course
Professionals in the ordinary course of business.

24, Substantial Contribution Compensation And Expenges Bar
Date. Any person who rcquests compensation or expense reimbursement for making
a substantial contribution in the Chapter 11 Cases pursuant to sections 503(b)(3), (4)
and (5) of the Bankruptcy Code must file an application with the Clerk of the Court,
on or before the (orty-fifth (45th) day after the Effective Date (the 503 Deadline™),
and serve such application on counsel for the Debtors, the Plan Investors, and the
Statutory Committees and as otherwisc required by the Court and the Bankrtuptey
Code on or before the 503 Deadline, or be forever barred from secking such compen-
salion or expense renmbursement.

25, Other Admimistrative Claims. All other requests for payment
ol an Admimstrative Claim (other than as set forth in the Plan) must be filed, in
substantially the form of the Administrative Claim Request Form attached to the
Plan as Exhibil M, with the Claims Agent, Trumbull Bankruptey Services, and

scrved on counsel for the Debtors and the Plan Investors no later than forty-five (45)
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days after the Effective Date. Any such request {for payment of an Administrative

Claim that is not timely filed and scrved shall be disallowed automatically without
the need lor any objcction from the Debtors or the Reorganized Debtors. The
Reorganized Debtors may settle an Administrative Claim without further Court
approval. Unless the Debtors or the Reorganized Debiors object to an Administra-
tive Claim by the Claims/Interests Objection Deadline, such Administrative Claim
shall be deemed allowed 10 the amount requested. In the event that the Reorganized
Debtors or the Debtors object to an Administrative Claim, the Court shall determine
the Allowed amount of such Administrative Claim. Notwithstanding the foregoing,
no request for payment of an Administrative Claim nced be filed with respect lo an
Administrative Claim which is paid or payable by the Reorganized Debtors or the
Debtors in the ordinary course of business.

26. Bar Date For Rejection Damage Claims And Related Proce-

dures. If the rejection by the Debtors, pursuant to the Plan or otherwige, of an

Intercompany Executory Contract or Intercompany Unexpired Lease, Employce-
Related Agreement, or Other Exccutory Contract or Unexpired Lease results m a
Claim, then such Claim shall be forever barred and shall not be enforceable against
either the Debtors, the Reorganized Debtors or the Plan Investors or such entities’
properties unless a proof of claim is filed with the Claims Agent and the Posl-

Effective Date Committee and served upon counsel to the Debtors, the Plan Inves-
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tors, and the Creditors’ Committees within thirly (30) days after service of the later

of (a) notice of the Confirmation Order or (b) other notice that the executory contract

or unexpired lease has been rejected.

27.  Restructuring Transactions. The Restructuring Transactions
contemplated by Article 7.3 of the Plan and described in Exhibit H to the Plan are
approved and the Debtors and Reorganized Debtors and their officers are authorized
to execute such documents as may be reasonably required in order to effectuatc the
Restructuring Transactions. Each and cvery federal, state, and local governmental
agency or department is hereby directed to accept for filing and recording any and all
documents and mstruments necessary or appropriate to consumimnate the transactions
conlemplated by the Restructuring Transactions. Further, each and every federal,
state and local government agency is: (a) directed to continue valid or rencw all
liquor licenses, fireann licenses, pharmacy licenses, construction permits, use and
oecupancy permils, cigaretle permits, business licenges, franchise licenses and other
regulatory approvals, consents, licenses and permils of any kind for the surviving
parties of the Restructuring Transactions; (b) enjoined from changing any credit
terms for liquor deliveries or cigarette deliveries to Reorganized Debtors; and (¢)
directed to return to each Reorganized Debtor, whether by setoff against postpetition
indebledness or by refund, within 20 days after the Effective Date, any deposits or

escrowed funds held by that agency or department.
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28.  Investment Agreement. The Investment Agrecement, as

amended, attached to the Plan as Exhibit E, 1s hereby approved, and the Debtors and
Reorganized Debtors and their officers are hereby authorized to execute and deliver
such other documents as may be reasonably required to effcctuate the Investment
Agreenent.

29, Registration Rights Agreement. Without limiting the cffect of

section 1143 of the Bankruptcy Code or the foregoing paragraphs, New Holding
Company is authorized to enter into a Registration Rights Agreement with the Plan
Investors, on substantially the terms set forth in the form attached to the Plan as
Exhibit G, which form is hereby approved.

30. Exemption Irom Securities Laws. The provisions of section

1145 of the Bankruptcy Codc arc applicable to the issuance and distribution of the
New Holding Company Common Stock in exchange for the recipient's claim or
interest in the Deblors. Tnaddition, section 4(2) of the Securities Exchange Act is
applicable to the 1ssuance and distribution of the New Holding Company Commeon
Stock to the Plan Investors on account of their other cash investments in the Debtors
of no less than $140 million. Therefore, to the extent that an “offer or salc™ is
decmed to have occurred, any such securities are exempt from the requircments of
scction 5 of the Securities Act and State Registration Requirements. Pursuant to and

to the fullest cxtent permitted by section 1145 of the Bankruptcy Code, the resale of
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any securities issued under the Plan shall be exempt (rom section 5 of the Securitics

Act and any State Registration Requirements.

31.  Formmation Of And Provisions Regarding The Kmart Creditor
Trust. Without any further action of the directors or shareholders of the Debtors, on
the Effective Date, the Trust Agreement, substantially in the form of Exhibit K to
this Plan, shall become effective. The Trustee shall accept the Kmart Creditor Trust
and sign the Trust Agreement on the Effcctive Date and the Kmart Creditor Trust
will then be deemed created and eifective. On the Effective Date, the Debtors’
Estates shall transfer and shall be deemed to have irrevocably transferred to the
Kmarl Creditor Trust, for and on behalf of the beneficianes of the Trust, with no
reversionary interest in the Debtors or the Reorganized Debtors, the Trust Assets;
provided, however, that nothing herein is intended to transler all or any portion of
any Retained Action to the Kimart Creditor Trust. Interests in the Kmart Creditor
Trust shall be uncertificaled and shall be non-transferable except upon death of the
interest holder or by operation of law. Holders of interests in the Kmart Creditor
Trust shall have no voting rights with respect to such interests. The Kmari Creditor
Trust shall have a term of (hree (3) years (rom the Effcctive Date, without prejudice
to the rights of the Trust Advisory Board to cxtend such term conditioned upon the
Kmart Creditor Trust’s not then becoming subjcct to the Exchange Act. The terms of

the Trust may be amended by the Trustec or the Debtors to the extent necessary (o
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ensure that the Trust will not become subject lo the Exchange Act. For federal

income tax purposes, it is intended that the Kmart Creditor Trust be classified as a
liquidating trust under section 301.7701-4 of the Procedure and Administration
Regulations and that such trust is owned by its beneficiaries. Accordingly, for
federal income tax purposcs, it is intended that the beneficianes be treated as if they
had rcceived a distribution of an undivided interest in the Trust Assets and then
coniributed such interests to the Kmari Creditor Trust.

32.  Approval Of Creditor Trust Trusiee. The Person designated as

Trustee is disinterested as defined by section 101(14) of the Bankrupicy Code. The
appointment of the Trustee under the Creditor Trust Agreement and pursuant to the
Unsecured Creditors' Committec's Notice (Docket No. 10017) 1s hereby approved,
and the Trustee is hereby authorized to carry out all duties as set forth in this Order
and the Credilor Trust Agreement.

33, Resolution Of Claims And Interests. Exccpt as otherwise

ordered by the Court, any Claim or Interest that 1s not an Allowed Claim or Allowed
Interest shall be determined, resolved, or adjudicated i accordance with the terms of
the Plan. The Debtors or Reorganized Debtors, as the case may be, may (a) until 150
days after the Effective Date (unless exlended by order of the Court) filc objections

in the Court to the allowance of any Claim or Interest (whether or not a proof of
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Claim or Interest has been filed) and/or (b) amend their schedules at any time before

their Chapter 11 Cases are closed.

34, Existing Common Stock. Those cntities that hold Existing

Comimon Stock as of the effectiveness of the Plan on the Effective Date, as reflected
on the books of the Debtors' stock transfer agent, shall be deemed to hold Allowed
Interests. Pursuant to the cancellation of the Existing Cornmon Stock Set forth in
Article 5.11 of the Plan, the par value of $519,123,988 for all 1ssned and outstanding
Kmart Existing Common Stock and the related paid-in capital in excess of par value
ol $2,577,948,677 will be reduced to zero. Any par value and related paid-in capital
in excess of par value related to the New Holding Company Commeon Stock will be
established pursuant to generally accepted accounting principles.

35. Distribution Reserve. Subject to approval of the Court after
notice to the Master Service Lisl, the 2002 List, Disputed Claimants, and opportunity
to be heard, the Reorganized Debtors will withhold, as part of the Distribution
Reserve, an amount of New Holding Company Common Stock equal to the number
of shares the Reorganized Debtors delerrmine in the exercise of their business
judgment is necessary to satisfy the distnibutions required to be made to the holders
of Trade Vendor/Lease Rejection Claims and Other Unsecured Claims in the Chapter
11 Cases, when the allowance or disallowance of each Disputed Claim is ultimately

determined. The Disbursing Agent, the Debitors or the Reorganized Dcbtors may
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request estimation for any Disputed Claim that 1s contingent or unliquidated, but

such partics arc not required to do so, and nothing hercin shall impair Clarmant's
defenses or objections to such requested estimation. Such Distribution Reserve may
not be relied upon 1o show that any Disputed Claim is either probable or estimable
for any other purpose. No distribution shall be made to any holder of a Trade
Vendor Lease/Rejection Claim or Other Unsecured Claim until the Distribution
Reserve is eslablished. Parties in interest may object to the amounts of New Holding
Company Common Stock proposed by the Debtors to be held in the Distribution
Reserve on any grounds, including, without limitation, that the Distribution Reserve
should be set at the full amount of Disputed Claims pursuant to 11 U.5.C. §
1123(a)(4) and § 1129(a). The Court shall resolvc any disputes with respect to the
proper amount of New Holding Company Common Stock to be held in the Distribu-
tion Reserve.

36. Payment Of Fees. All fees payable by the Debtors under 28
U.S.C. § 1930 shall be paid on or before the Effective Date, and the Reorganized
Debtors shall thereafter pay any statutory fees that come due until the case is closed,
converted or dismissed.

37. Authorization To Consummate Plan. The Court authorizes the
Debtors to consurmnmate the Plan after entry of this Confirmation Order. The Debtors

are authorized to execute, acknowledge, and deliver such deeds, assignments,
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conveyances, and other assurances, documents, instruments of transfer, uniform

commercial code financing statements, trust agreements, mortgages, indentures,
security agreements, and bills of sale and to take such other actions as may be
reasonably necessary to perform the terms and provisions of the Plan, all transactions
contemplated by the Plan, and all other agreements related therelo.

-onsummation.

38. Failure T'o Consummate Plan And Substantial

If consummation of the Plan does not occur, then the Plan, any settlement or compro-
mise embodied in the Plan (including the fixing or imiting to an amount certain any
Claim or Tnterest or Class of Claims or Interests), the assumption or rejection of
execulory coniracts or leases effected by the Plan, and any document or agrecement
executed pursuant to the Plan, shall be null and void. In such event, nothing con-
tained in the Plan or this Confirmation Order, and no acts taken in preparation for
consummation of the Plan, shall (a) constitute a waiver or release of any Claims by
or against or Interests in the Debtors or any other Person, (b) prejudice in any manner
the nights of the Debtors or any Person in any further proceedings involving the
Dcbtors, (c) constitute an admission ol any sort by the Debtors or any other Person,
ot (d) be construed as a finding of fact or conclusion of law with respect thereto.
Upon the occurrence of the Effective Date with respect to each Debtor, the Plan shall

be deemed substantially consummated as to such Debtor,
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39, Retention Of Jurisdiction. Pursuant to scctions 105(a) and

1142 of the Bunkrupicy Code, and notwithstanding the entry of this Confirmation
Order or the occurrence of the Effective Date, the Court shall retain exclusive
jurisdiction as provided in the Plan over all matters arising out of, and related to, the
Chapter 11 Cases and the Plan to the fullest extent permitied by law, including,
among other 1lems and matters, junsdiction over those items and matters set forth in
Article XTV of the Plan.

40. Post-Effective Date Committec. Effective on the Effective
Date, the Statutory Committces appointed in the Chapter 11 Cases shall dissolve
automatically, whereupon their members, professionals, and agents shall be released
from any further duties and responsibilities in the Chapter 11 Cases and under the
Bankruptey Code, except with respect to obligations arising under confidentiality
agreements, Joint inferest agreements, and protective orders entered dunng the
Chapter 11 Cases which shall remain in full force and effect according to their terms,
applications for Profcssional Claims; requests for compensation and rcimbursement
of cxpenses pursuant to section 503(b) of the Bankrupicy Code for making a substan-
tial contnbution in any of the Chapter 11 Cases; and any motions or other actions
seeking enforcement or implementation of the provisions of the Plan or the Confir-
mation Order. The Court hereby approves the formation, on the Effective Dale, of a

Post-Effective Date Committce (the “Post-Effective Datc Committee™) with its
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duties, rights and obligations limited to those specifically enumeraied in Article

15.5(a) of the Plan. Without limiting the forcgoing, the Post-Effective Date Commit-
tee shall consist ol four (4) memboers, with three (3) of such members 10 be appointed
by the Unsecured Creditors’ Commiitee, and onc (1) member to be appointed by the
Financial Tnstitutions’ Committee, that may adopt by-laws governing its conducl.

41.  References To Plan Provisions. The failure to include or
specifically reference any particular provision of the Plan in this Confirmation Order
shall not dimimish or impair the effectiveness of such provision, it being the intent of
the Court that the Plan be confirmed in its entirety. The provisions of the Plan and of
this Confirmation Order shall be construed in a manner consistent with each other so

as to effect the purposes of each; provided, however, that if there is determined to be

any inconsistency between any Plan provision and any provision of this Confirma-
tion Order that cannot be so reconciled, then, solely to the extent of such inconsis-
tency, the provisions of this Confirmation Order shall govern and any such provision
of this Confirmation Order shall be deemed a modification of the Plan and shall
control and take precedence.

42. Separate Confirmalion Qrders. This Confirmation Order is

and shall be deemed a separate Confirmation Order with Tespect to each of the

Debtors in each Debtors” separate Chapter 11 Case for all purposes. The Clerk of the
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Court is directed o file and docket this Confirmation Order in the Chapter 11 Casc

ol cach of thc Dcbtors.

43,  Filing And Recording. This Confirmation Order (a) is and
shall be cffeetive as a determination that, on the Effective Date, all Claims and
Interests existing prior to such date have been unconditionally released, discharged
and terminated, and (b) is and shall be binding upon and shall govern the acts of all
entities mcluding, without limitation, all filing agents, filing officers, title agents,
title companies, recorders of mortgages, recorders of deeds, registrars of deeds,
administrative agencies, governmental departments, secretaries of stale, federal, statc
and local officials, and all other persons and entities who may be required, by
operation of law, the duties of their office, or contract, to accept, file, register or
otherwise record or release any document or instruments. Each and every federal,
state and local government agency is hereby directed to accept any and all documents
and instruments necessary, useful or appropriate (including Umform Commercial
Code financing statements) to effectuate, implement and consummate (he transac-
tions contemplated by the Plan and this Confirmation Order without payment of any
recording tax, stamp tax, transfer tax or similar tax imposed by state or local law.

44, Notice Of Confirmation Order and Occurrence Of Effective

Date. On or before the fifth (5th) Business Day following the occurrence of the

Effcctive Date, the Debtors shall serve notice of this Confirmation Order and
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occurrence of the Effective Date pursuant to Bankruptey Rules 2002(1)(7), 2002(k),
and 3020(c), on all Claimholders, the United States Trustee and other parties-in-
interest, by causing a notice of this Confirmation Order and the occurrence of the
Effective Date in substantially the {orm of the notice annexed hereto as Exhibit B,
which form is hereby approved (the “Noticc of Effective Date™), to be delivered to

such parties by first ¢lass mail, postage prepaid; provided, however, that notice need

not be given or served under the Bankruptcy Code, the Bankruptcy Rules, or this
Confirmation Order to any Person to whom the Debtors mailed a notice of the Bar
Date or Confirmation Hearing, bul received such notice returned marked “undcliver-
able as addressed,” “moved - lefi no forwarding address,” “forwarding order cx-
pired,” or similar reason, unless the Debtors have been informed in writing by such
Person of that Person’s new address. The notice described herein is adequate under
the particular circumstances of the Chapter 11 Cases, and no other or further notice is
necessary. Notwithstanding the foregoing, pursuant to Bankruptcy Rule 2002(1), the
Debtors may satisfy the requirements of Bankruptey Rule 2002(f)(7} with respect to
any Claimholder that does not reside in the United States by publishing the Notice of

Effective Datc in The Wall Street Journal (Global Edition) and The New York Times

(National Edition) within fifteen (15) Business Days of the Effective Date.
45, Priority Tax Claims. 1fthe Reorpanized Debtors fail to make

any payment to the holder of a Priority Tax Claim called for under the Plan, then
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such holder may declare ithe Reorganized Debtors in default of the Plan by providing

notice of the default to the Reorganized Debtors as set forth in Article 15.8 of the
Plan. If the Reorganized Debtors fail to cure the default within twenty-one (21) days
of such notice, then such holder may proceed to colleet any liabilities related to 1ts
Claim through lawful process, including applicable non-bankruptey law.

46. 28 US.C. § 157(d). Nothing in this Confirmation Order or the

Plan is intended to modify or violate 28 U.5.C. § 157(d).
47.  Exit Financing Matters.

{(a) All Exhibits to the Plan and docurments and agreements
introduced into evidence by the Debtors at the Confirmation Hearing (including atl
exhibits and attachmeuts thereto) and the execution, delivery and performance of
such exhibits, documents, and agreements n substantially the form submitted at the
Confirmation Hearing by the Debtors in accordance with their respective terms are
approved, including, but not himited to, the Exit Financing Facility and the Invest-
ment Agreement and all documents, instruments, and agreements contemplated
thereby or to be executed in connection therewith,

(b) The terms of the Exil Financing Facility, in substan-
tially the form set forth in the Exit Financing Facility Agreement documents filed as
Exhibit D-1 and Exhibit I>-2 to the Plan, are hereby approved. The Reorganized

Debtors are hereby authorized to execute such Exit Financing Facility Agreement
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documents together with such other documents as the applicable Reorganized

Debtors and the applicable lenders may rcasonably require in order to effectuale the
Exit Financing Facility.

(c) The Debtors or Reorganized Debtors are hereby
authorized to grant to the applicable lenders under the Exit Financing Facility or
other appropnate party vahd, binding, enforceable and perfected security interests in
and Liens upon all Collateral specified in the Exit Financing Facility Agrecment to
sccure all of the obligations under or in connection with the Exit Financing Facility
Agreement. It appearing to the Court that the Exit Financing Facility Agreement and
each document, instrument, and agreement executed In connection therewith shall
constitute legal, valid, binding and authorized obligations of the respective parties
thereto, enforceable in accordance with their terms. The security interests and liens
granted pursuant to, or m conmecilion with, the Exil Financing Facility Agreement
(and all documents, instruments and agreements related thereto and annexes, exhibits
and schedules appended thereto) shall constitute, as of the Effcctive Date, legal, valid
and duly perfeeted first priority liens and security interests in and to the collateral
specified (herein, subject only, where applicable, to the pre-existing liens and
securily inierests specified or permitted in the Exit Financing Facility Agreement or

the documents, instruments or agreements contemplated thereby. The lien granted
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herein to the Exit Financing Lenders shall not extend to consigned goods or the
proceeds of consigned goods.

(d) On the Effective Date, all of the liens and security
inieress 1o be created under, or in connection with, the Exit Financing Facility
Agreement shall be deemed created and shall be valid and perfected without any
requirement of filing or recording ol financing statements, morlgages or other
evidence of such liens and sccurity interests and wathout any approvals or consents
[rom govermmental entities or any other persons and regardless of whether or not
there arc any errors, deficiencies or omissions in any property descriptions attached
to any filing and no further act shall be required for perfection of the Licns and
seeurity interests, Notwithstanding the foregoing, the Debtors or Reorganized
Debtors, and any other persons granting such liens and security interests, are autho-
rized to make all filings and recordings, and to obtain all governmental approvals and
consents necessary to establish and perfect such liens and secuntly mterests under the
provisions of state, provincial, federal, or other law (whether foreign or domestic)
that would be applicable in the absence of this Confirmation Order, and will thereaf-
ter coopcrate 10 make all other filings and recordings that otherwise would be
necessary under applicable law to give notice of such liens and security interests to

third parties.
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()  The Debtors are authorized and empowered to execute
and deliver all documents, agreements and instruments and take all actions reason-
ably necessary to effectuate the consummation and implementation of the Plan,
including, without limitation, the execution, delivery and performance of the Exit
Financing Facility Agrcement (substantially in the form annexed as Exhibits to the
Plan or filed with this Court), and each other document, instrument, and agreement to
be cxocuted in connection therewith and the transactions contemplated thereby. All
such actions taken or caused to be taken shall be deemed to have been authorized and
approved by this Court and shall be deemed effective pursuant to applicable non-
bankruplcy corporate law and without further corporate act or action under applica-
ble law and without any requirement of further action by the stockholders or direc-
tors of the Debtors. Each of such documents, instruments, and agrcements will, upon
exceution, be valid, binding and enforccable against the Debtors and any other
person who is a party thereto, and is entercd into for good and valuable consider-
ation, including the benelits of the Plan.

(N Based upon the record of these Chapler 11 Cases, the
security interests to be granted by the Debtors and/or Reorganized Debtors pursuant
{0, or in conneclion with, the Exit Financing Facility Agreement (i) appear to the

Court to be legal, valid and enforceable, and (ii) do not constitute preferential
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transfers or fraudulent conveyances under the Bankruptey Code or any federal or

state law.

48.  Trade Vendors' Lien Program. The terms of the Trade
Vendors' Lien Program, in substantially the form set forth in the Trade Vendors' Lien
Program documents f(iled as Exhibit J-1 and Exhibit J-2 to the Plan, are hereby
approved. The Reorganized Debtors are hereby authorized to execute such Trade
Vendors' Licn Program documents together with such other documents as the
applicable Reorganized Deblors may be reasonably required in order to implement
the Trade Vendors' Lien Program. On the Effective Dale, the Trade Vendors' Lien
shall be deemed created and shall be valid and perfected without any requircment of
filing or recording of financing statements, mortgages or other cvidence of such lien
and without any approvals or consents from govemmental enlilies or any other
persons and regardless of whether or not there are any errors, deficiencies or omis-
slons 1n any property descriptions attached to any filing and no further act shall be
required for perfection of the Trade Vendors' Lien. Each person or entity 1ssuing
securities under the Plan, any entity acquiring property under the Plan, and any
creditor and/or cquity sceurity holder of the Debtors or Reorganized Debtors, shall be
deemed to contractually subordinatc any present or future claim, right, or other
interest it may have in and to any proceeds received from the disposition, release, or

liquidation of any of the Debtors' leased stores that are open and operating stores as
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of the Effective Date (the "Open Store Leases"), to the parties secured by the Trade

Vendors’ Lien; provided, however, that in no casc shall the lenders under the Exit

Financing Facility be deemed subordinated in this regard; and provided, further, that

so0 long as the Trade Vendors® Lien has not been terminated or has not cxpired, (1)
neither the Debtors nor the Reorganized Debtors may encumber, sell, lease, transfer
or otherwise dispose of or take other action to impair the subordination granted
hereby with respect to more than 20% in fair market value of the Open Store Leases,
unless the procceds of any such transactions in excess of such 20% threshold are held
in an escrow account for the ratable benefit of the parties with an interest or claim
with respect to such proceeds pursuant o the terms of the Collateral Trust Agreement
attached hereto as Exhubit J-2, and (i1) any loan or investment by the Plan Investors
will be subject to the subordination sct forth in this provision (except with respect 1o
any loan or investment to the extent that the amount of such loan or investment plus
the amount of all other investments madc by the Plan Investors pursuant to the
Investment Agreement exceeds $280 million (giving credit for and mcluding in the
calculation all investments and loans made by the Plan Investors or loans or invest-
ments made by third parties and guaranieed by the Plan Tnvestors, but excluding the
value of any Class 3, Class 4 and Class 5 claims which the Plan Investors may
hold)). Such contractual subordination shall terminate upon termination or expira-

tion of the Trade Vendors® Lien.
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49, Provisions Relating to Instrumentatities of the United States.

(a} With respect to Article 12.6 of the Plan, nothing in the

Plan or this Confirmation Order shall enjoin or otherwise impair the United Statcs’
rights of setoff and/or recoupment unless otherwise agreed to in writing by the
United States and the Debtors or the Reorganized Debtors, as the case may be.

(b}  Solely with respect to the United States, the discharge
provision set forth in Article 12.2 of the Plan shall not be construed and shall not
opcrate to expand the Debtors’ discharge rights beyond those established by the
Bankruptcy Code unless otherwise agreed to in writing by the United States and the
Debtors or the Reorganized Debiors, as the case may be.

(c) The discharge provision set forth in Article 12.2 of the
Plan and the injunction provision set forth in Article 12.11 of the Plan are not
intended, shall not be construed, and shall not operate (o bar the United States from
pursuing any police or regulatory action against the Deblors o the extent excepted
from the automatic stay provisions of 11 U.S.C. § 362 of the Bankruptcy Code.

(d) Interest shall be paid on oversecured ¢laims as pro-
vided for by 11 U.8.C. § 506(b) of thc Bankruptcy Code from the Petition Date and,
following the Effective Date, on priority claims as set forth in the Plan.

(&) With respect to Article 9.8(a) of the Plan, claims of

each individual agency of the United States shall be paid in accordance with the Plan
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as soon as all of the claims of that individual agency againsi a particnlar Debtor are

cither allowed or disallowed.

(f) Article 15.11 of the Plan shall not apply to the United
States.

(2) With respect to Article 2.2 of the Plan, any unsccured
priority claim of the Internal Revenue Service shall be paid, at the option of the
Debtors, cither in full within thirty (30} days of confirmation or in equal monthly
payments within six (6) years of the Confirmation Date with interest from the
Confirmation Date, pursuant to 26 U.S.C. §§ 6621 and 6622.

(h) If the Debtors or their successors in interest fail to
make any payment called for under the Plan to the United States, then the United
States may declare that the Debtors or their successors in intcrest are in default of the
Plan by providing notice of the default to the Deblors as sel forth in Article 15.8 of
the Plan. If the default 1s not cured within twenty-one (21) days of such demand,
then the United States may collect its liabilities through lawful process, With respect
to the Internal Revenue Service, this shall include use of the administrative collection
provisions of the Internal Revenue Code.

(1) With respect to Aricle 1.144 of the Plan, as provided

by 11 U.5.C. § 502(a), a secured claim filed by the United States shall be deemed
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allowed unless a partly in interest objects. If no objections are filed by the Claims
Objcction Deadling, the secured claim is allowed and no final order is needed.

) Valid post petition liabilities to the United States, if
any, shall be paid in full when due in accordance with applicable law in the ordinary
course of business.

50.  Provisions Relating to Stewardship Investigation.

(a) On the Lffective Date, the Kmart Creditor Trust shall
succeed, for the benefit of holders of Allowed Claims and Interests who under the
Plan are entitled to share in the recoverics of the Kmart Creditor T'rust, to all of the
rights, privileges and immunities with respect to the Trust Asscts including, without
limitation, the attorney-client privilege and the time records in which Trust Claims
may be brought under sections 108 and 546 of the Bankruptcy Code or otherwise.

(b) Subject to further protective orders or evidentiary
rulings as may be issued hereafter, neither the Trustee nor the Trust Advisory Board
shall in any way be restricted or limited in conneclion with the prosecution of Trust
Claims, including, without fimitation, in the use of (1) any information, including
documents, obtained from the Debtors, the Unsecured Creditors' Commuittee, the
Financial Institutions' Committee or the Equity Committee or (ii} any Rule 2004

Material reccived in accordance with the Order Granting Debtors' Motion for the
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Entry of a Protective Order with Respect to Rule 2004 Discovery and Entenng

Protective Order, entered December 5, 2002,

(c) Any and all Federal Rule of Bankrupicy Procedure
2004 subpoenas, or agreements in lieu of such subpoenas, made or issued during the
course of these cascs (collectively, "Rule 2004 Demands"), whether on behaif of the
Debtors, the Unsecured Creditors' Committee, the Financial Tnstitutions' Commillee
or the Equity Committee, shall be enforceable on and after the Effective Date by the
Debtors, the Trustee, and/or the Trust Advisory Board as if any were the entity on
whosc behall such Rule 2004 Demands were issued or made. The Court will have
continuing jurisdiction to enforce subpoenas issued prior to confirmation in accor-
dance with Rule 2004 or agreermenis made in hieu of a subpoena prior to confirma-
tion.

51.  Personal Injury and Other Litigation Claims, Notwithstanding

any provision of the Plan or its modifications to the contrary, the confirmation and

effectuation of the Plan as modified shall not release, reduce or discharge any surety
of the Debtors from such surety's obligations to satisly any portion of any claim
arising from a civil money judgment.

52, Effect on Other Orders and Agreements. Neither the confir-
mation of the Plan nor anything sct forth in this Confirmation Order shall modify this

Court's Final Order Pursuant to 11 U.8.C. §§ 105, 361, 363, and 364 and Bankruptcy
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Rules 4001 and 9019 (i) Approving Settlement of Surety-Related Claims, (it)
Authorizing Continuation of Surety Bond Program, (i1} Approving Extension of
Secured Surety Credit, (iv) Granting Liens and Super-Priority Administrative
Expense Claims, (v) Providing Adequate Protection, and (vi) Shortening Nolice
entered on March 21, 2002 (Docket No. 1770).

53. Miscellaneous.

(a) Notwithstanding anything in the Plan to the contrary,
all (1) Setoff Liens (as defined m the DIP Facility Order) and (ii} Setoff Rights (as
defined in the DIP Facility Order), as preserved parsuant the Order, cntered by this
Court on January 25, 2002, Pursvant to 11 U.5.C. §§ 105, 345 and 363 Authorizing
(A) Continucd Maintenance of Existing Bank Accounts, (B) Continued Use of
Existing Cash Management System, (C) Continued Use of Existing Business Forms,
(D) Continuation of Intercompany Transactions with Non-Debtor Subsidiaries and
Affiliates, and (E) Waiving Investment and Deposit Requirements, shall continue m
full lorce and effect to secure a Claim of a Set-Off Claimant (as defined in the DIP
Facility Order) that shall be deemed to arise in the event (if at all) such Setoff
Claimant becomes obligated by a Court order to return any payments such Setoff
Claimant received pursuant to the Order, entered by the Court on February 13, 2002,
Pursuant to 11 U.S.C. §§ 105(a) and 363 Authorizing the Debtors to Honor Reim-

bursement Obligations ("Reimbursement Obligations") to Issuers of Pre-Petition
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Letters of Credit ( "L/C Issuers”) Issued for the Benefit of the Debtors' Foreign

Vendors (the "Reimbursement Order"). Such Claim shall be in the aggregate amounl
of all such returned payments and shall be treated as an Allowed Sceured Claim and
shall be paid in full and in Cash pursuant to Section 5.1(ii)(A) of the Plan.

{b) Without imiting the foregoing, in the event (if at all)
any 1./C Tssuer becomes obligated by Court order to return any payments such L/C
Issuer recelved pursuant to the Reimbursement Order, such L/C Issuer shall be
entitled, subject to section 10.4 of the Plan, to an Administrative Claim in the
aggregate amount of all such returned payments to the extent (but only to the extent)
payments (1) that are required to be retumed had been made under the Reimburse-
ment Order to such L/C [ssuer to reimburse such L/C Issuer for amounts paid
Post-petition by such L/C lssuer in respect of non conforming or discrepant letiers of
credit and (11) that werc paid by an L/C Issuer at the Debtors' request with respect to
postpetition tlems received by the Deblors. Such Administrative Clatm shall be paid
in full and in Cash pursuant 10 Section 2.1 of the Plan. Nothing i this paragraph or
in the preceding paragraph of this Order shall be construed as a determination by the
Court as to whether and to what extent payments under the Reimbursement Order
should or should not be returned nor shall this Order, in and of itself, constitule a
walver or release of any of an [./C Issuer's liens and secunty mteresis under comrmon

law, by statute, or under letter of credit agreement or cash management agreements
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with any of the Debtors or other credit agreements (provided that the same, if any,

shall be treated as get forth in the Plan).

(¢) Notwithstanding any provision of the Plan or this
Order to the contrary, the confirmation and effectuation of the Plan as modiltied
hereby, shall not relcase, reduce or discharge any Directors and Officers Liability
Inswrance carrier of the debtors from such carrier's obligations to satisfy, in whole or
In part, anty claim asserled in any Securities Action and/or by any holder of a

Subordinated Secunties Claim.

54, Modifications To The Qriginal Plan. At the request of the

Deblors, the Original Plan is hereby modified pursnant to scction 1127(a) of the
Bankruptcy Code as follows:’

{(a) The following change shall be made to the list of Plan
Exhibits set forth in the Table of Conients of the Plan: "Erstof-Quatrfymg Reat

Estate Intentionally Omitted."

{b) 1.4 “ADR Procedures” means any altemative
dispute resolulion procedures approved by the Bankruptey Court prior to the Effec-
tive Date, including, but not limited to, those approved in the following orders: (i)
Order Approving Procedures for (A) Liquidating and Settling Personal Injury Claims
Through Dircet Negotiation and/or Alternative Dispute Resolution and/or (B}
Modifying the Automatic Stay to Permit Certain Litigation with Respect (o such
Such Claims to Proceed dated July 17, 2002; (i1) Order Pursuant to 11 U.S.C. §
105(a) to Modify Personal Injury Claims Resolution Procedures to Require the
Participation of Third Parly Indemnitors and Insurance Carriers in Mediations and
Arbitrations of Claims dated August 29, 2002; and (iii) Order Pursuant to 11 U.5.C.

’ Additions are indicated with a double underlining; deletions arc indicated

with a strike-through.
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§4 105, 363, 502 and 503 and Rule 9019(b) of the Federal Rules of Bankrupicy
Procedure Authorizing Debtors (A) to Compromise or Settle Certain Prepcetition
Claims Without Further Court Approval and (B) to Establish Alternative Iispute
Resolution Procedures for Disputed Claimns dated January 28, 2003.

(c) 1.10  “Avoidance Claims” means Causes of Action
against Persons arising under any of sections 510, 547, 548, 549, 550 and 551 (to the
extent the tater latter two sections are applicable to the other statutory sections
referred to in this Article 1.10) of the Bankruptcy Code, or under similar or related
statc or federal statutes and common law, including fraudulent transfer laws, whether
or not litigation has been commenced as of the Confirmation Date to prosccute such
Avoidance Claims.

{d) L34 “Continuing Indemnification Rights” meuns
those Indemnification Rights held by any Indemnitee who is a Released Parly and
serves as a director, officer or employee (ot in any similar capacity) of the Reorga-
nized Debtors immediately following the occurrence of the Effective Date together
with any Indemnification Rights held by any Indemnitee on accouni of events
gecutring on or after the Petition Date, provided that no Person who is or becomes
the subject of a Trust Claim shall have any Continuing Indemnification Rights with

respect to such Trust Claim.

()  1.38 “Cure” means the payment or other honor of
all oblieations required to be paid or honored in connection with assumption of an
executory contract or unexpired lease pursuant to Section 365 of the Bankruptcy
Code, including (a) the cure of any non-monetary defaults to the extent required, if
at all, pursuant to Section section 365 of the Bankruptcy Code, and (b) with respect
to monetary detaults, the distribution within a reasonable period of time tollowing
the Effective Date of Cash, or such other property as may be agreed upon by the
partics or ordered by the Bankruptcy Court, with respect to the assumption (or
assumption and assignment) of an executory contract or unexpired lease, pursuant to
section 365(b) of the Bankruptcy Code, in an amount equal to all unpaid monetary
obligations or such other amount as may be agreed upon by the parties, under such
cxecutory contract or unexpired lease, to the extent such obligations are enforceable
under the Bankruptcy Code and applicable non-bankruptcy law; provided, further,
that in the event that a Debtor assumes an unexpired lease or executory contract, any
gharantee(i} provided by another Debtor relfated to such unexpired lease or executory
contract, or (ii) in connection with any industrial revenue bonds, shall be deemed

Reinstaled under the Plan if the failure of such guarantee to remain in force and
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effect would constitute a default under such assumed unexpired lease or exceutory
contract or such industrial revenue bonds.

(H) 1.64 “Exit Financing Facility” mcans a new
financing [acility, a copy of which will be attached hereto as Exhibit D+ 2, pursuant
to the terms of (&) that certain Commitment Letter, dated January 13, 2003, between
Kmart, as borrower, and General Electric Capital Corporation, Fleet Retail Fmance,
Inc., and Bank of America, N.A., as initial lenders, as the same may be amcnded,
modified, or supplemented from time o time, a copy of which is attached hereto as
Exhibit D-2 1, and (b) any and ail additional documents related thereto filed in
accordance with Article 7.12 of this Plan.

(£) 1.106 “Other Unsecured Claim™ moeans, subject to
Article 5.6 hereof, a Claim that is not an Administrative Claim, General Unsecured
Convenience Claim, Intercompany Claim, Other Prionity Claim, PBGC Claim,
Prionty Tax Claim, Prepetition Lender Claim, Prepetition Note Claim, Secured
Claim, Subordinated Securities Claim, Trade Vendor/Lease Rejection Claim, or
Trusl Preferred Obligation.

(h) 1.107 “Other Unsecured Claim Cash Payment
Amount™ means the Cash (o be paid to all holders ol Allowed Other Unsecured
Claims on the third anniversary of the Effective Date (or, if such date is nol a
Business Day, the next Business Day), in an amount equal to (1) the product of (a)
the cstimated, mid-range value (as set forth in the Disclosurc Statement); of the New
Holding Company Commeon Stock to be distributed to holders of Trade Ven-
dor/Lease Rejechion Claims multiplied by (b) a fraction, the numerator of which is
equal to the aggregate amount of all Allowed Other Unsecured Claims, and the
denominator of which is equal to the aggregate amount of all Allowed Trade Ven-
dor/Lease Rejection Claims and Allowed Other Unsecured Claims, plus (i1) an
amount equivalent 1o interest on the amount calculated pursuant to the preeeding
clause at an annual rate of 4% from and after the Effective Date through and includ-
ing the third anmiversary of (he Effective Date. The Other Unsecured Claim Cash
Payment Amount shall be subject to such other terms and conditions as may be
necessary and appropriate to effectuate payment thereof or to comply with applicable
law,

(i) 1.109 *“Other Unsecured Claim Estimation Proce-
dure”™ means a procedure approved by the Bankruptey Court omorbefore-the
EffectiveBrate providing for the expedited cstimation, for distribution purposes, of
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Other Unsecured Claims held by Other Unsecurcd Claimholders who make the Other
Unsecured Claim Elcction.

) 1.125 “Prepetition Notes” means, collectively, (a)(i)
the 12.5% Notes due March 1, 2005 in the aggregate principal amount of
$100,000,000; (ii) the 8.125% Notes due December 1, 2006 in the aggregate princi-
pal amount of $200,000,000; (ii1) the 7.75% Notcs due October 1, 2012 1 the
aggregate principal amount of $157,257,000; (iv) the 8.25% Notes due January 1,
2022 in the aggregate principal amount of $68,055,000; (iv) the 8.375% Notes due
July 1, 2022 in the aggregate principal amount of $85,550,000; (v) the 7.95% Notes
due February 1, 2023 in the aggregate principal amount of $259,800,000; and (vi) the
Series C Medium Term Notes and Series D Medium Term Notes in the aggregate
principal amount of’ $222,935,000, in each case issued by Kmarl pursuant to that
certain indenture dated as of February 1, 1985, between Kmart and The Bank of New
York, as original indenture trustee, as thereafter succeeded in that capacity by
Wilmington Trust Company as successor indenture trustee, as such indenture may
have been amended, supplemented, or otherwise modified from time to time,
including, but not limitcd to, that certain First Supplemental Indenture dated as of
March 1, 1991; (b)(i) the 8.375% Notes due December 1, 2004 in the aggregate
pringipal amount of $300,000,000; (ii) thc 9.375% Notes due February 1, 2006 in the
aggregate principal amount of $400,000,000; and (iii} the 9.875% Notes due June 15,
2008 in the aggregate principal amount of $430,000,000; in each case issued by
Kmarl pursuant to that certain indenture dated as of December 13, 1999, between
Kmart and The Bank of New York, as original indenture irustee, as thercafter
succeeded in that capacity by Wilmington Trust Company as successor indenlure
trustee, ag such indenture may have been amended, supplemented, or otherwise
modified from time to time, including, but not limited to, that certain First Supple-
mental Indenture dated as of December 13, 1999; that certain Second Supplemental
Indenture, dated as of January 30, 2001, and that certain Third Supplemental
Indenture dated as of June 19, 2001; and(c) the Commercial Development Revenue
Refunding Bonds (Kmart Corporation Project) Series 1994 in the aggregate outstand-
ing principal amount of $1,800,000.00, issued under or in connection with the trust
indenture dated as of November 1, 1994 by and between The County Commission of
Harrison County, as 1ssuer, and J.P. Morgan Trust Company, National Association
(as successor trustee), as indenture trustee, as thereafter succeeded in (hat capacity by
Wilmington Trust Company as successor mdeniure trustee, and all of the right, title
and interest of Harrison County in and under the Loan Agreement and the Proms-
sory Note made between Kmart and The County Commission of Harrison County:

and (d) the Industrial Development Revenue Refundlng Bonds 1Knmrl Comoration
Project) Series 1994 in the a ing princiy ;




issued under or in conneclion with the trust indenture dated as of October 1, 1994 by

and between The Industrial Development Authority of the City of Liberty, Missouri,
as issuer, and UMB Bank, N.A.. as indenture trustee, and all of the right, title, and

interest of The Industrial Development Authority of the City of Liberty, Miggsouri in

and under the 1 oan Agreement and the Promissory Note | etween Kmart and
The Industrial Development Authority of the City of Liberty, Missouri.

(k) 1.131=Qualifving Real- Estate meansany (i real

(m) Fi461.144  “Securities Action” means any Cause
of Action by a Person, other than by or on behalf of a Debtor, against any Person
other than a Debtor arising out of or relaled (o a Person’s ownership of Interests,
including Existing Common Stock, including, without limitation, the following
actions, (i) those certain class actions on behalf of purchasers of securities who
purchased such securities between March 13, 2001 and May 15, 2002 as such class
actions were amended and consolidated by pleading filed on Octobert5November 1,
2002 in the United States District Court for the Eastern Distnict of Michigan; (ii) a
class action of behalf of participants in or beneficiaries of the Kmart Corporation
Retiremenl Savings Plan filed on March 18, 2002 in the United States District Court
for the Eastern District of Michigan, (iii) an action on behalf of three limuled partner-
ships that purchased stock of BlueLight.com filed on April 26, 2002 in the United
States District Court for the Eastern District of Michigan; and (iv) an action filed on
February 14, 2003 by the Softbank Funds against Charles Conaway in the Circuit
Court of Cook County, [llinois, Case No. 03L1875.

(n) 159 1.157  “Trust Assets™ mcans thoseassets;
imctuding the Trust Claims; and any assets to be transferred to and owned by the
Kmart Creditor Trust pursuant to Article 11.2 of this Plan.

76




(0) +160 1,158 “Trust Claims™ mecans any and all
Causcs of Action, other than Securities Actions, against any Person or entity arising
from, in connection with, or relating to the subject matters of the Investigations
which, for purposes hereof, mcans the Accounting and Stewardship Investigations,
including all matters authorized by order entered by the Bankruptcey Court on
September 4, 2002 approving the participation, on a joint intercst basis, of the
Statutory Committecs in said Investigations, and including all matters ansimg from,
in connection with, or relating to the subject matter of responses to the Government
Inquiries (as each of such terms is defined in the Disclosure Statement).

(M 2.1 Administrative Claims. Subject (o the
provisions of Article X of this Plan, on the first Distribution Date or Periodic
Distribution Date occurring after the later of (a) the date an Administrative Claim
becomes an Allowed Administrative Claim or (b) the date an Admimnistrative Claim
becomes payable pursuant to any agreement between a Debtor (or a Reorganized
Dchtor) and the holder of such Administrative Claim, an Allowed Administrative
Claimholder in the Chapter 11 Cases shall receive, in full satisfaction, settlcment,
release, and discharge of, and in cxchange for, such Administrative Claim, (1) Cash
equal to the unpaid porlion of such Allowed Administrative Claim or (ii) such other
treatinent as to which the Debtors (or the Reorganized Debtors) and such Clami-
holder shall have agreed upon in writing; provided, however, that (x) Claimholders
of Claims arising under the DIP Facility shall be deemed to have Allowed Claims as
of the Effective Date in such amount as to which the Debtors and such Claimholders
shall have agreed upon in writing or as determined by the Bankruptcy Court, which
DIP Facility Claims shall be paid in accordance with Article 10.1 of this Plan, (y) the
Plan Investors shall be deemed to have an Allowed Plan Investor Claim arising under
the Investment Agreement in such amount as to which the Debtors and the Plan
Investors shall have agreed upon in writing or as fixed by the Bankruptcy Court,
which Plan Investor Claim shall be paid in full in Cash on the Effective Date, and (2)
Allowed Administrative Claims with respect to habilities incurred by the Debtors in
the ordinary course of business during the Chapter 11 Cases shall be paid in the
ordimary course of business in accordance with the terms and conditions of any
agrecments relating thereto.

(q) 2,2 Priority Tax Claims. Commencing on the
first Periodic Distribution Date occurring after the later of (a) the date a Prionty Tax
Claim becomes an Allowed Priority Tax Claim or (b) the date a Priority Tax Claim
[irst becomes payable pursuant to any agreement between a Deblor (or a Reorgamzed
Debtor) and the holder of such Priority Tax Claim, at the sole option of the Debtors
{or the Reorgamized Debtors after the Effective Date), such Allowed Prnionity Tax
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Claimholder shall be entitled to receive on account ol such Priority Tax Claim, in
full satisfaction, settlement, release and discharge of, and in exchange for, such
Priority Tax Claim, (i) equal Cash payments on the last Busincss Day of each
three-month period following the Effective Date, during a period not to excecd six
years after the asscssment of the tax on which such Claim 1s based, totaling the
aggregate amount of such Claim plus simple inietest on any outstanding balance
from the Effective Date calculated atthe-interestrateavaitableomrmnety (96day
tintted-States-Freasuriesomrthe EffectiveDate 100 basis points ereater than the
interest rate provided under the Exit Financing Facility as of the Effective Dat

such lesser rate agreed to by a particular taxing authority, (ii) such other treatment
agreed to by the Allowed Priority Tax Claimholder and the Debtors (or the Reorga-
nized Debtors), provided such treatment is on more favorable terms to the Debtors
(or the Reorganized Debtors after the Effective Date) than the treatment set forth in
clause (i) hereof, or (ii1) payment in full in Cash.

(r) 39 Class 9, Class 9 consists of all Intercompany
Claims that may exist against a particular Debtor.

(s) 3.10 Class 10, Class 10 consists of all Subordinated
Securities Claims. This Class is applicable only to the Chapter 11 Case of Kmart.

(t) 3.11 Class 11, Class 11 consists of all Existing
Common Stock and all Interests that may exist with respect to an Affiliate Debtor.

(u) 3.12 Class 12, Class 12 consists of all Other
Interests. This Class is applicable only to the Chapter 11 Case of Kmart.,

(v) 54  Class 4 (Prepetition Note Claims), The
Prepetition Note Claims are Allowed Prepetition Note Claims in the aggregate
amount 0f $2,279,319,538.47. Each Prepetition Note Claimholder shall receive, In
full satisfaction, settlement, release, and discharge of, and in exchange for, its
Prepetition Note Claims, (a) on the Effective Drate, its Pro Rata share of the
Prepetition Noteholder Shares, subject to dilution, with the amount of each
Prepetition Note Claimholder’s Pro Rata share equal to the total number of
Prepetition Noteholder Shares multipliced by a fraction, the numerator of which 15
equal to the amount of such Prepetition Noteholder’s Allowed Prepetition Note
Claim, and the denominator of which is equal to all Allowed Prepetition Note
(laims, with the amount of such Prepetition Notcholder Shares being inclusive of
New Holding Company Stock otherwise allocable to holders of Trust Preferred
Obligations under Article 5.8 pursuani to the subordination provisions of all docu-
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ments pertaiming to the Trust Preferred Securities and evidencing the rights and
obligations of the Trust Preferred Obligations, in each case payable directly to the
Servicer of the Prepetition Nolte Claims for distribution to holders of the Prepetition
Note Claims; (b) on the Effective Datc and in lieu of any claim under Article 10,3 of
this Plan by or on behalf of any indenture trustee for the Prepetition Notes, its Pro
Rata share (calculated as provided in clause (a) of this Article 5.4) of Cash in an
amount equal to the reasonable fees and expenses of any indenture trustee for the
Prepetition Notes, as approved by the Bankruptcy Court pursuant to Section
1129(a)4) of the Bankruptcy Code, not to exceed $1,500,000; and (¢) commencing
on the Distribution Date, its Pro Rata Share of the Trust Recoveries, if any, other
than the rights to such Trust Recoveries to which holders of Subordinated Securities
Claims and Existing Common Stock may be entitled pursuant to Article 5.10 and
Article 5.11 of the Plan, with the amount of cach Prepetition Note Claimholder’s Pro
Rata share equal to the total amount of such rights multiplied by a fraction, the
numerator of which is equal to the amount of such Prepetition Note Claimholder’s
Allowed Prepetition Note Claim, and the denominator of which is cqual to the sum
of all Allowed Non-Lender Claims, with such consideration representing a compro-
mise and settlement, pursuanit to section 1123(b)(3) of the Bankruptcy Code and
Bankruptcy Rule 9019, of the Prepetition Lender Claims, including such Claims
relating to guarantees by certain Affiliate Debtors of Kmart’s obligations under the
Prepetition Credit Agreements and 1ssues related to the substantive consolidation of
the Debtors as contemplated by this Plan. Notwithstanding anything in this Article
5.4 to the contrary, any Prepetition Note Claaims held by the Debtors shall be deemed
cancelled as of the Effective Date, and the Debtors shall not receive or retain any
property or mnlerest in properly on accourt of such Prepetition Notc Claims under
this Plan. The calculation of the Pro Rata interests of other Prepetition Note Claim-
holders called for in this Article 5.4 shall be made as if the Prepetition Note Claims
held by the Debtors were not outstanding as of the time of such calculation. ¥ In
the event that the Class of Prepetition Notes rejects the Plan, holders of Trust
Preferred Obligations shall not receive or retain any property or intcrcst in property
on account of such Obligations under the Plan.

(w) 5.6  Class 6 (Other Unsecured Claims). Except as
othcrwisce provided in and subject to Article 9.8 of this Plan, cach Other Unsecured
Claimholder holding an Allowed Other Unsecured Claim shall receive, in full
satisfaction, scttlement, release, and discharge of, and in exchange for, such Other
Unsecured Claim, (a) on the third anniversary of the Effective Date (or, 1f such date
18 not a Business Day, the next Business Day), its Pro Rata share of the Other
Unsecured Claim Cash Payment Amount to be paid hereunder, with the amount of
each Other Unsecured Claimholder’s Pro Rata share equal to the amount of the Other
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Unsecured Claim Cash Payment Amount multiplied by a fraction, the numerator of

which is cqual to the amount of such Other Unsecured Claimant’s Allowed Other
Unsecured Claim, and the denominator of which is equal to the aggregate amount of
all Allowed Other Unsecured Claims, provided, however, that, in the event an Other
Unsecured Claimholder makes the Other Unsecured Claim Elcction, such Other
Unsceured Claimholder shall be deemed (1) to be a Trade Vendor/Lease Rejection
Claimholder and shall receive, 1n lieu of its Pro Rata share of the Other Unsecured
Claim Cash Payment Amount, the Trade Vendor/Lease Rejection Claimholder
treatment as provided for in this Plan, and (ii) to consent o the Other Unsecured
Claim Estimation Procedure, and (b) commencing on the first Periodic Distribution
Date occurning after the later of (x) the date an Other Unsecured Claim becomes an
Allowed Other Unsecured Claim or (y) the date an Other Unsecured Claim becomes
payable pursuant to any agreement between the Debtors (or the Reorgamzed Debt-
ors) and the holder of such Other Unsecured Claim, its Pro Rata sharc of the Trust
Recoveries, if any, other than the rights to such Trust Recoveries to which holders of
Subordinated Securities Claims and Existing Common Stock may be entitled
pursuant to Article 5.10 and Article 5.11 of the Plan, with the amount of each Other
Unsecured Claimhoelder’s Pro Rata share equal to the total amount of such rights
multiplied by a fraction, the numerator of which is equal to the amount of such QOther
Unsecured Claimholder’s Allowed Other Unsecured Claim, and the denominator of
which 15 equal to the aggregate amount of all Allowed Non-Lender Claims, with
such consideration representing a compromise and settlement, pursuant to section
1123(b)(3) of the Bankruptcy Code and Bankrupley Rule 9019, of the Prepetition
Lender Claims, including such Claims rclating to guarantecs by certain Affiliate
Debtors of Kmart’s obligations under the Prepelition Credit Agreements and issucs
related to the substantive consolidation of the Debtors as contemplated by this Plan.
Each of the Other Unsceured Claimholder’s Pro Rata share of the Other Unsecured
Claim Cash Payment Amount shall be an obligation of New Holding Company and
New Operaling Company. The right of a holder of an Allowed Other Unsecured
Claim to receive 1ts Pro Rata share of the Other Unsecured Claim Cash Payment
Amount shall be personal to such holder and shall be non-transferable except upon
death of the interest holder or by operation of law.

(x) 5.7 Class 7 (General Unsecured Convenience
Claims}. Excepl as oltherwise provided in and subject 1o Article 9.8 of this Plan, on
the first Periodic Distribution Date occurring after the later of (i) the date a General
Unsecured Convenience Claim becomes an Allowed General Unsecured Conve-
nience Claim or (i1) the date a General Unsecured Convenience Claim becomes
pavable pursuant to any agreement between the Debtors (or the Reorganized Debt-
ors) and the holder of such General Unsecured Convenmience Claim, the holder of an
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Allowed General Unsecured Convenicnce Claim shall receive, m full satisfaction,
settlement, release, and discharge of, and in exchange lor, such General Unsecured
Convenience Claim, Cash cqual to (a) six and one-quarter percent (6.25%) of the
amount of such Allowed Claim if the amount of such Allowed Claim is less than or
equal to $30,000 or (b) $1,875 if the amount of such Allowed Claim is greater than
$30,000 and the holder of such Claim has made the Convenience Class Election.
Any Trade Vendor/Lease Rejection Claims or Other Unsecured Claims that are
treated as General Unsecured Convenience Claims shall not otherwise be treated as
Trade Vendor/Lease Rejection Claims or Other Unsceured Claims under this Plan;
provided, however, that the holder of any General Unsecured Convenience Claim
that would otherwise conslituie a Trade Vendor/I case Rejection Claim under this
Plan and that is in an amount equal to or less than $30,000 may elect 10 be treated as
a Trade Vendor/Lease Rejection Claimholder and shall receive in licu of any
payment under this Asticle 5.7, the Trade Vendor/Lease Rejection treatment as
provided for in this Plan.

(y) 6.5 Confirmation Pursuant to Section 1129(b) of
the Bankruptcy Code. Class 10, Class 11, and Class 12 are deemed to rcject the
Plantherefere. Therefore, the Debtors will request confirmation of the Plan, as 1t
may be modificd from time to time, under section 1129(b) of the Bankruptcy Code.

{(z) 7.1(b} New Holding Company and New Operating
Company. Subject to the Restructunng Transactions contemplated by this Plan, on,
or as soon as rcasonably practicable after, the Effective Date, all appropriate actions
shall be taken consistent with this Plan to (i) form New Holding Company and New
Operating Company pursuant to their respective Articles of Incorporation and
By-Laws, (i1} contribute or transfer all of the assets of the Debtors, other than the
Quahfying ReatEstate-and-the Trust Assels, io New Operating Company and/or such
other Reorganized Debtors or Aflihates as contemplated by the Restructuring
Transactions and as is necessary to effect the Exit Financing Facility, and (ii1) issue
all of the New Opcrating Company Common Stock to New Holding Company. The
Qualifying Real-Estate-shattbe-treated-asspecifredimArticle 12 Hof ths Plan-and

the Trust Asscts shall be transferred to the Kmart Creditor Trust as specified in

Artlcle 11.2 oﬂhls Plan. Asofthe Bffective Datethe Reorgantzed-Pebtoresiatne




(aa) 7.2  Substantive Consolidation. This Plan
provides for the substantive consolidation of the Estates, bul only for purposcs of
effectuating the settlements contemplaled by, and making distributions to holders of
Claims under, this Plan, and not for voting purposes. For such limited purposes, on
the Effective Date, (a) all guaranties of any Debtor of the payment, performance, or
collection of another Debtor with respect to any Class of Claims or Interests shall be
deemed eliminated and cancelled; (b) any obligation of any Deblor and all guaranties
with respect to any Class of Claims or Interests cxccuted by one or more of the other
Debtors and any joint or several liability of any of the Debtors shall be treated as a
single obligation, and any obligation of two or morc Debtors, and all multiple
Impaired Claims against Debtors on account of such joint ebligations, shall be
(reated and Allowed only as a single Claim against the consolidated Dcbtors; and (c)
each Claim filed in the Chapter 11 Cases of any Debtor shall be deemed filed against
the consolidaled Debtors and shall be deemed a Claim against and an obligation of
the consolidated Debtors. Fxcept as set forth in this Article, such substantive
consolidation will not (other than for purposes related to this Plan) (a) affect the legal
and corporate structurcs of the Dcbtors or Reorganized Debtors, subject to the nght
of the Debtors or Reorganized Debtors to effect the Restructuring Transactions
contcmplated by this Plan, {(b) canse any Debtor to be liable for any Claim or Interest
under this Plan for which it otherwisc is not liable, and the liability of any Debtor for
any such Claim or Interest will not be affected by such substantive consolidation, {c)
except as otherwise stated in this Plan, affect Intercompany Claims of Debtors
against Debtors, and (d) affect Interests in the Affiliate Deblors except as otherwise
may be required in connection with the Restructuring Transactions contemplated by

this Plan; provided, however. that with respect to any holder of a Clanm in a Class
that rejects the Plan of such Affiliate Debtor ("Rejecting Class Affected Claims") (a}

who has not consented to the treatment of such holder's Claims under such Class ol
the Plan, ag evidenced either by an objection to the substantive congolidation
provisions of the Plan or a timely vote to reject the Plan, and (b) whose Rejecting
Class Aflecled Claim has also been asserted against more than one Debior ("Af{filiate
Debtor Affected Claims” and, together with Rejecting Class Affected Claims,
"Affected Claims"), _such holder shall recerve on aceount of, and in full satisfaction,
settlement, release, and discharge of, and in exchange for, all Affected Claims, an
amount (whether hizher or lower than the distribution that wonld have been afforded
by the Plan under substantive consolidation) that the Bankruptey Court determines
such holder would have been entitled to receive under the Plan on account of all such

Aftected Claims h stantive consolidation not occurred; provided further, that
such distgbution shall be in the form of (i) New Holding Company Contmon Stock

in an amount not to exceed the amount of New Holding Cc -ommon Stock
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that would have been issued to such holder if substantive consolidation had been
implemented and effected with respect to such Affected Claims (the "Original Plan
Distribution Amount") and (ii) to the extent, if anv, that the Affected Claims would
have been entitled to a distribution_greater than the Original Plan Distribution

Amount absent snbstantive consolidation, an amount of Cash equal to the amount

that the Bankruntcy Court determines such holder would hav n_entitled to
receive under the Plan on account of all such Affected Claims had substantive
consolidation not occurred, after taking into account the distributions referred to in
subparagraph (i) above. Notwithstanding anything herein 1o the contrary, the Debtors
may elect in their sole and absolute discretion, at any time through and until the
Effective Date, to substantively consolidate the Estates for additional purposes,
including for voting purposes; provided, however, that such lurther substantive
gonsolidation does not alter the treatment of the Prepetition Lenders, holders of
Prepetition Note Claims, or holders of Trade Vendor/Lease Rejection Claims called
for by this Plan as filed on February 25, 2003, and; provided, further, that nothing
herein shall impair the Plan Tnvestors’ rights under the Investment Agreement.
Should the Debtors make such election, the Debtors will not, nor will they he
required to, resolicit votes with respect to this Plan. Substantive consolidation shall
not aller the distributions set forth hercin, In the event that the Debtors do elect to
substantively consolidate the Estales, the Disclosurc Statcment and this Plan shall be
deemed to be a motion requesting that the Bankrupicy Court approve such substan-
five consolidation,

(ab)  7.5(b) Directors of New Holding Company. On the
Effective Date, the term of the current members of the board of directors of Kmart

will expire upomrthe-desrematiorrby-soetrboardamd-the-approvat- by the Bankruptey
Courtof the Responsible-Offtcer. The initial board of directors of New Holding

Company, whosc tcrm will commence upon the Effective Date, shall consist of nine
(9) members. One (1) member of senior management of the Reorganized Debtors
will serve on the initial board of directors of New Holding Company. Other board
members shall include (1) four (4) directors selected by the Plan Investors, at least
one of whom shall not be an officer or employce of any of the Plan Investors or a
family member of any of the foregoing, (ii) two (2) direclors selected by the Unse-
cured Creditors” Comrmmittee, and (111) two (2) dircctors sclected by the Financial
Institutions’ Committee, neither of which shall be an officer or employee of ESL
Investments, Inc. or a family member thereof; provided that the board of directors,
collectively, including any required committee thereof, shall comply with any other
qualification, experience, and independence requirements under applicable law,
including the Sarbanes-Oxley Act of 2002 and the rules then in effect of the stock
exchange or quotation system (including the benefit of any transition periods
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available under applicable law) on which the New Holding Company Common
Stock 1s listed or 1s anticipated to be listed, when such Stock is listed. The Persons
responsible for designating board members shall designate their board members by
written notice filed with the Bankruptcy Court by a date that 1s at least seven days
prior to the Voting Deadline, provided, however, that if they fail to file and give such

notice, the Debtors will initially designate such members by announcing their
identities at the Confirmation Hearing. Directors of New Holding Company ap-
pointed in accordance with this Article shall serve an initial term for a period from
the Effective Date through the date of the second annual meeting after the Effective
[Date. Thereafter, and subject to New Holding Company’s rights to amend 1ts
bylaws, directors shall serve one (1) year terms (with such subsequent terms subject
to election by shareholder vote) with each such term expiring at the conclusion of the
next annual meeting of shareholders. In the event, prior to the Effective Date, a
person designated to be a member of New Holding Company’s board of directors
dies, is disabled, or otherwise becomes unable to fulfill the role, the Person designat-
ing such member will designate a replacement for such director, Tn the event, after
the Effective Date and prior to the second annual meeting that occurs after the
Effective Date, of the death, disabilhiy, resignation, or removal of a member of the
board of directors, the directors designated by the Person who designated the director
whose vacancy is sought to be filled will designate a replacement for such director,
which replacement will be reasonably satisfactory to New Holding Company.

(ac) 7.7 Employment, Retirement, Indemnification
and Other Agreements, and Incentive Compensation Programs. To the cxtent
that any of the Debtors have in place as of the Effective Date employment, retire-
ment, indemmification and other agreements with their respective active directors,
officers and employees who will continue in such capacitics (or similar capacities)
after the Etfective Date, or retirement income plans, welfare benefit plans and other
plans for such Persons, such agreements, programs and plans shall remain in place
after the Effective Date, and the Reorganized Deblors will continue to honor such
agreements, programs, and plans. Such agreements and plans may include equity,
bonus, and other incentive plans in which officers and other employees of the
Reorganized Debtors may be cligible to participate; provided, however, that pursuant
to the Management Compensation Plan, there may be reserved for certain members
of management, dircctors, and other employees ol the Reorganized Debtors up to
10% of the shares of New Holding Company Common Stock, exclusive of any
shares offered as incentive compensation in any employment agrecment of any
officcr that is to be assumed pursuant to Article VIII of this Plan, and other securities
and other components of compensation to be paid to management after the Effcetive
Date; and provided further that the Debtors’ existing deferred compensation plans
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shall be terminated and the funds held pursuant thereto shall be distributed to the
respective account holders other than any account holder who the Trustee has
identified as a potential defendant in any Canse of Action arising out of the Trust
Claims, in which case the funds of such account holder shall be held in cscrow by the
Kmart Creditor’s Trust pending resolution of any Trust Claims against such account
holder. Afler the Effective Date, the Reorganized Debtors shall each have the
authority, consistent with the applicable agreements, o terminate, amend or enter
into employment, relirement, indemnification and other agreements with their
respective active directors, officers and employees and to terminate, amend or
implement retircment income plans, welfare benefit plans and other plans for active
employees._Notwithstanding anvthing o the contrary herein, following the Effective
Date of the Plan, with respect to the payment of "retiree benefits” as defined in
section 1114 of the Bankruptey Code, such payment shall continue at the levels
established pursuant to subsections (e)(1YB) or (g) of section 1114 of the Bank-
tuptey Code, at any time prior to confirmation of this Plan, for the duration of the

(ad) 7.10 Cancellation of Existing Securities and
Agreements. On the Effective Date, except as otherwise specifically provided for
herein or as otherwise required in connection with anv Cure, (a) the Existing Securi-
ties and any other note, bond, indenture, or other instrument or document evidencing
o1 crealing any mdebledness or obligation of or ownership interest in the Debtors,
except such notes or other instruments evidencing indebtedness or obligations of the
Debtors that are Reinstated under this Plan, will be cancelled, and (b) the obligations
of, Claims against, and/or Interests in the Debtors under, relating, or pertaining to
any agreements, indentures, certificates of designation, bylaws, or certificate or
articles of incorporation or similar documents governing the Existing Securities and
any other note, bond, indenture, or other instrument or document evidencing or
creating any indebtedness or obligation of the Debtors, except such notes or other
instruments evidencing indebtedness or obligations of the Debtors that arc Reinstated
under thig Plan, as the case may be, will be rclcased and discharged; provided,
however, that any agreement that governs the rights of the Claimholder and that is
admimslered by an indenture trusiee, an agent, or a servicer (cach hereinafter referred
to as a “Servicer’) will continue in effect solely for purposes of (1) allowing such
Servicer to make the distributions to be made on account of such Claims under this
Plan as provided in Article IX of this Plan and (ii) permitting such Servicer to
maintain any rights or liens 1t may have for fees, costs, and expenses under such
Indenture or other agreement; provided, further, that the preceding proviso will not
affcet the discharge of Claims against or Interests in the Debtors under the Bank-
ruptcy Code, the Confirmation Order, or this Plan, or result in any expense or
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liability to the Reorganized Debtors. The Reorganized Debtors will not have any
obligations to any Servicer (or to any Disbursing Agent replacing such Servicer) for
any fees, costs, or expenses excepl as expressly provided in Article 9.5 hereof;
provided, however, that nothing hercin will preclude any Servicer (or any Disbursing

Agent replacing such Servicer) from being paid or reimbursed for prepetition or
postpetition fees, costs, and cxpenses from the distributions being made by such
Servicer (or any Disbursing Agent replacing such Servicer) pursuant to such agree-
ment in accordance with the provisions set forth therein, all without application to or
approval by the Bankrupicy Court.

(ac) 7.13 Trade Vendors’ Lien Program. On the
Effective Date, the Reorganized Debtors shall grant to certain vendors who provide
retail merchandise to the Reorganized Debtors on credit after the Effective Date, or
who have provided merchandise to the Debtors after the Petition Date and before the
Effective Date on credit which 1s not paid for as of the Effective Date, a Trade
Vendors' Lien pursuant to the terms attached hereto as Exhibit J-2 (such terms are
generally described in Exhibit J-1). Each person or entity issuing secunties under the
Plan, any entity acquiring property under the Plan, and any creditor and/or equity
secunity holder of the Deblors or Reorganized Debtors, shall be deemed to contractu-
ally subordinate any present or future claim, right, or other interest it may have in
and to any proceeds received from the disposition, release, or liquidation of any reat

propertres-subriectto-the-Frade-Verndors™Eremterthechamsof of the Debtors' leased
stores that are open and operating stores as of the Effective Date (the "Open Storc

Legases"), to the parties secured by the Trade Vendors® Licn; provided, however, that
in no case shall the lenders under the Exit Financing Facility be deemed subordinated
in this regard; and provided, further, that so long as the Trade Vendors’ Lien has not
been terminated or has not expired, (i) neither the Debtors nor the Reorganized
Debtors may encumber, sell, lease, transfer or otherwise dispose of or take other
action to impair the subordination granted hercby with respect to more than 20% in
fair market value of the leasessubiecttothts Article 713 Open Store Leases, unless
the proceeds of any such transactions in excess of such 20% threshold are held in an
escrow account for the ratable benefit of the parties with an interest or claim with
respect to such proceeds pursuant to the terms of the Collateral Trust Agreement
attached hereto as Exhibit J-2, and (ii) any loan or investment by the Plan Tnvestors
will be subject to the subordination set forth in this provision (except with rcspect to
any loan or investiment to the extent that the amount of such loan or investment plus
the amount of all other investments made by the Plan Investors pursuant to the
Investment Agreement exceeds $280 million (giving credit for and meluding in the
calculation all investments and loans made by the Plan Investors or loans or invest-
ments made by third parties and guaranieed by the Plan Invesiors, but exclnding the
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value of any Class 3, Class 4 and Class 5 claims which the Plan Investors may
held)). Such contractual subordination shall terminate upon termination or expira-
tion of the Trade Vendors’ Lien.

(afy 7.14 Preservation of Causes of Action, Tn accor-
dance with section 1123(b)(3) of the Bankrupicy Code and except as otherwise
provided in this Plan with respect to the Kmart Creditor Trust, the Reorganized
Deblors will retain and may (but are not required to) enforce all Retained Actions,
except that the Debtors shall and do hereby waive all Avoidance Claims as of the
Cifective Date (other than Avoidance Actions under Section 549 of the Bankruptey

Code with respect to the matters subject to that certain case captioned Capital
Factors, Inc. v. Kmart Corporation, Case No. 02 C 1264 (N.D. TIl. 2002)); provided,

however, that such waiver does not include Avoidance Claims against Persons who
are parties 1o Causes of Action involving the Debtors and s are pending on the
Effective Date, nor docs it include Causes of Action against any Persons who may be
the subjcet, at any time, of Trust Claims. The Debtors or the Reorganized Debtors,
n their sole and absolute discretion, will determine whether to bring, settle, release,
compromise, or enforce such Retained Actions (or decline (o do any of the forego-
ing), and will not be required to seek further approval of the Bankruptcy Court for
such action. The Reorganized Debiors or any successors may pursue such litigation
claims 1n accordance with the best interests of the Reorgamized Debtors or any
successors holding such rights of action.

(ag) 7.18 Excmption From Certain Transfer Taxes
and Recording Fees. Pursuant to section 1146(c) of the Bankruptcy Code, any
transfers from a Deblor to a Reorganized Debtor or to any other Person or enfity
pursuant to this Plan, or any agreement regarding the transfer of title to or ownership
of any of the Debtors’ real or personal property will not be subject to any document
recording tax, stamp tax, conveyance fee intangibles-or-strtar-taxtrortgagetaxs
starrpract; real estate transfer tax, mortgage recording tax, Uniform Commercial
Code filing or recording fee fax, or other similar tax or governmental assessment, and
the Confirmation Order will direct the appropriate state or local governmental
officials or agents to forego the collection of any such tax or governmental agsess-
ment and o accept for filing and recordation any of the foregoing instruments or
other documents withoul the payment of any such tax or governmental assessment.

(ah)  8.1(c) Other Executory Contracts or Unexpired
Leases. Except as otherwise provided in this Atticle 8.1(c), each Other Executory
Contract or Unexpired Lease as to which any of the Debtors is a party (including, but
not limited to, (x) guaranties, including any guaranties by any of the Debtors with
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respect to real estate leases of former subsidiaries and businesses of any of such
Deblors, (y) any obhgations under leases assigned by the Debtors prior to the
Petition Date (or agreements guarantying the payment of rent or performance
thersunder), and (2) those certain Leasc Guaranty, Indemnification and Reimburse-
ment Agreements dated as of November 23, 1994, November 9, 1994, and May 24,
1993) shall be deemed automatically rejected in accordance with the provisions and
requirements of sections 365 and 1123 of the Bankruptcy Code as of the Effective
Date, unless such Other Executory Contract or Uncxpired Lease (1) shall have been
previously assumed by the Debtors by order of the Bankruptey Court, (11} 5% the
subject of a motion to assume pending on or before the Eflective Date, (iii} is listed
on the schedule of assumed Other Executory Contracts or Unexpired Leases annexed
hereto as Exhibit 1.-3, or (iv) is otherwise assumed pursuant (o the terms of this Plan.
Entry of the Confirmation Order by the Bankruptcy Court shall constitute approval
of the rejections and assumptions contemplaied hereby pursnant to sections 365 and
1123 of the Bankruptcy Code as of the Effective Date. Each Other Executory
Contract or Unexpired Lease assumed pursuant to this Article 8.1(c}) shall vest in and
be fully enforceable by the applicable Reorganized Debtor in accordance with its
terms, except as modified by the provisions of this Plan, or any order of the Bank-
ruptcy Court authorizing or providing for its assumption or applicable federal law.
The Debtors reserve the right to file a motion on or before the Confirmation Date to
assume or reject any Other Executory Contract or Unexpired Lease, including any
Other Exccutory Contract or Unexpired Leasc on Exhibit | -3. Unexpired leases to
be assumed under this Article 8.1(c) shall be assumed by the particular Debtor that
was obligated on such lcasc as of the Petition Date, without prejudice to the rights of
such Debtor thereafter to assign such lease in accordance with applicable law.
Notwithstanding anything in this Plan to the contrary, unexpired leases to be as-
sumed under the Plan;other-thmrQuatifying-Reat-Estate; shall be identified on
Exhibit L-3 by the Confinmation Date, provided that the assumption of such unex-
pired leases shall be ctfective as of the Effective Date. In the cvent the Effective
Date does not occur, the Court shall retain jurisdiction with respect to any request to
extend the deadlinc for assuming such uncxpired leascs pursuant to section 365(d)(4)
of the Bankruptcy Code,

(ai) 82  Pavments Related to Assumption of Executory
Contracts and Unexpired [ eases. The provisions (il any)} of each Intercompany
Executory Contract, Intercompany Unexpired Lease, Employee-Related Agreement,
or Other Executory Contract or Unexpired Leasc to be assumed under this Plan
which are or may be in default shall be satisfied solely by Cure. Any Person
claiming that a monetary curc amount is duc in connection with the assumption of
any execulory contract or unexpired lease as contemplated by section 365(h) of the
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Bankrupicy Code must file a monetary cure claim with the Bankruptey Court
asserting all alleged amounts accrued through the Effective Date, if any (the *Cure
Clatm™y ‘Cure Claim™), ne later than forly-five (45) days after the Effective Date or;
- EOtatifyineReatE ot hamthe-objectiom-deadh e
o . o ' : , i Ouatifyine Real

: (the “Cure Claim Submission Beadhne') Deadline”™). Any party
failing 1o submit a Cure Claim by the Cure Claim Submission Deadline shall be
forever barred {rom asserting, collecting, or seeking to collect any amounts relating
thereto against the Debtors or Reorganized Debiors. In the case of a Cure Claim
related to an unexpired lease of non-residential real property, such Cure Claim must
include a breakdown by store by category of all amounts claimed, including, but not
limited to, amounts for real estate taxes, common area maintenance, and rent. The
Debtors shall have thirty (30) days from the Cure Claim Submission Deadline or the
date a Cure Claim is actually filed, whichever is later, to file an objection to the Cure
Claim. Any disputed Cure Claims shall be resolved either consensually by the
parties or by the Bankruptcy Court. Disputed Curc Claims shall be set for status at
subsequent hearings following the Cure Claim Submission Deadline with separate
evidentiary hearings to be set by the Bankruptcy Court as needed. 1f the Debtors do
not disputc a Cure Claim, then the Debtors shall pay the Cure Claim, if any, to the
claimant within twenty (20) days of the Cure-ClaimrSubmisston objection Deadline.
Disputed Curc Claims that arc resolved by agreement or Final Order shall be paid by
the Debtors within twenty (20) days of such agreement or Final Qrder. The provi-
sions (if any) of each Intercompany Exccutory Contract and Intercompany Unexpired
Lease to be assumed under the Plan which are or may be in default shall be satisfied
in a manner to be agreed to by the relevant Debtors and/or non-Debtor Affiliates.

(aj) 9.2 No Interest on Claims or Interests. Unless
otherwise spccifically provided for in this Plan or as otherwise required by Section
506(b) of the Bankruptcy Code, Confirmation Order, or the DIP Credit Agreement or
a postpetition agreement in writing between the Debtors and a Claimholder or
Interestholder, postpelition interest shall not acerue or be paid on Claims or Interests,
and no Claimholder or Intcrestholder shall be entitled to interest accruing on or after
the Petition Date on any Claim, right, or Interest. Additionally, and without limiting
the foregoing, unless otherwise specifically provided for in this Plan or as otherwise
required by Section 506(b) of the Bankruptey Code, interest shall not accrue or be

paid on any Disputed Claim or Disputed Interest in respect of the period from the
Effective Date to the date a final distribution 1s made when and 1f such Disputed
Claim or Disputed Interest becomcs an Allowed Claim or Allowed Interest. Not-

withstanding the foregoing, nothing in this Article 9.2 shall limit gr impair any
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(laimholder's rights to seek allowance of such interest as a part of an Allowed Claim

to the extent provided in Section 506!b! of the Bankruptcy Code,

(ak) 9.3 Digbursing Agent. The Disbursing Agent shall
make all distributions required under this Plan except with respect to a Prepetition
Lender Claims and any holder of a Claim whose distribution is governed by an
agreement and ig administered by a Servicer, which distributions shall be deposited
with the Prepetition Agent or appropriate Servicer, as applicable, who shall deliver
such distributions to the holders of Claims in accordance with the provisions of this
Plan and the terms of the governing agreement; provided, however, that if any such
Servicer is unable to make such distributions, the Disbursing Agent, with the
coopcration of such Scrvicer, shall make such distributions.

(al) 9.7  Delivery of Distributions. Distributions to
Allowed Claimholders or Allowed Interestholders shall be made by the Disbursing
Agent or the appropriate Servicer () at the addresses set forth on the proofs of claim
filed by such Claimholders or Interestholders (or at the last known addresses of such
Claimholders or Interestholders if no proof of claim 1s filed or 1f the Debtors have
been notified in writing of a change of address), (b) at the addresses set forth i any
written notices of address changes delivered to the Disbursing Agent alter the date of
any rclated proof of claim, (c) at the addresses reflected in the Schedules if no proof
of claim has been filed and the Disbursing Ageni has not received a writtcn notice of
a change of address, or (d) in the case of a Claimholder or Interestholder whose
Claim or Interest is governed by an agreement and administered by a Servicer, at the
addresses contamed in the official records of such Servicer. If any Claimholder’s or
Interestholdet’s distribution is returned as undeliverable, no further distnbutions to
such Clanmholder or Interestholder shall be made unless and until the Disbursing
Agent or the appropriate Servicer is notified of such Claimholder’s or
Interestholder’s then-current address, at which time all missed distributions shall be
made to such Claimholdcr or Interestholder without interest. Amounts in respect of
undeliverable distnbutions shall be relumed to the Reorganized Debtors until such
distributions are claimed. All funds or other undeliverable distributions returned o
the Reorganized Debtors and not claimed within six months of return shall be
distributcd to the other creditors of the Class of which the creditor to whom the
distribution was originally made is a member in accordance with the provisions of
the Plan apphcable 1o distnbutions (o that Class, If, at the conclusion of distributions
to a particular Class under the Plan and after consultation with the Post-Effective
Datc Committee (solely with respect to Trade Vendor/Lease Rejection Claims), the
Reorganized Debtors reasonably determine that any remaiming New Holding
Company Common Stock or Cash allocated for such class is immaterial and would
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thus be too impractical to distribute or would be of no benefit to ils respective
distributees, any such remaining New Holding Company Common Stock or Cash
will revert to the Reorganized Debtors. Upon such reversion, the claim of any
Claimholder or Interestholder or their successors with respect to such property shall
be discharged and forever barred notwithstanding any federal or state escheat laws to
the contrary.

(am) 9.8(c) Distributions After Allowance, Payments and
distributions from the Distribution Reserve to each respective Claimholder or
Interestholder on account of a Disputed Claim or Disputed Interest, to the exient that
it ultimately becomes an Allowed Claim or Allowed Interest, will be made in
accordance with provisions of this Plan that govern distributions to such Claimholder
or Interestholder., On the first Periodic Distribution Datc following the date when a
Disputed Claim or Disputed Interest becomes undispuied, noncontmgent and
liquidatcd, the Disbursing Agent will distribute to the Claimholder or Interestholder
any Cash, New Holding Company Common Stock, or other property, from the
Distribution Reserve that would have been distributed on the dates distributions were
previously made to Claimholders and Interestholders had such Allowed Claim or
Allowed Interest been an Allowed Claim or Allowed Interest on such dates. Afler a
Final Order has been eniered, or other final resolution has been reached with respect
to all Disputed Claims or Interests, any remaining Cash, New Holding Company
Common Stock, or other Property in the Distribution Reserve will be distributed Pro
Rata to Claimholders and Interestholders in accordance with the other provisions of
this Plan. Subject to Article 9.2 hereof, all distributions made under this Article of
this Plan on account of an Allowed Claim or Allowed Interest will be made together
with any dividends, payments, or other distributions made on account of, as well as
any obligations ansing from, the distributed property as if such Allowed Claim or
Allowed Interest had been an Allowed Claim or Allowed Interest on the dates
distributions were previously made lo Allowed Claimholders and Allowed
Interestholders included in the applicable class. The Disbursing Agent shall be
deemed to have voted any New Holding Company Common Stock held in the
Distribution Reserve in the same proportion as shares previously disbursed by the
Disbursing Agent. The Servicers shall be decmed to have voted any New Holding
Company Common Stock held by such Servicer Servicers in the same proportion as
sharcs previously disbursed by such Servicers.

(an) 10,1 DIP Facility Claim/Plan Investor Claim. On
the Effective Date, the DIP Facility Claim and Plan Investor Claim shall be allowed
in an amount to be agrced upon by the Debtors and, as applicable, the DIP Lenders;
and the Plan Investors, or as ordered by the Bankruptcy Court with notice to the
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Creditors’ Commiittees, not less than five (5) Business Days prior to the Effective
Date, and all obligations (other than contingent indemnity obligations) of the Debtors
under the DIP Facility and with respect to the Plan Investor Claim shall be paid in
full in Cash on the Effective Date; provided, however, that with respect {o letters of

credit issued under the DIP Facility, such claims may be satisfied in full by the cash
collateralization of such letters of credit or by procuring back-up letters of ¢redit.
Upon compliance with the foregoing sentence, all liens and security interests granted
to secure such obligations shall be deemed cancelled and shall be of no further force
and effect. To the extent that the DIP Lenders or the DIP Agent have filed or
recorded publicly any liens and/or security interests to secure the Debtors’ obliga-
tions under the DIP Facility, the DIP Lenders or the DIP Agent, as the case may be,
shall take any comumercially rcasonable steps requested by the Debtors that are
necessary to cancel and/or extinguish such publicly filed liens and/or security
intcrests.

(a0} 10.4 Other Admimstrative Claims. All other
requests [or payment of an Adminisirative Claim (other than as set forth in Article
10.1, Article 10.2 or Article 10.3 of this Plan) must be filed, in substantially the form
of the Admimstrative Claim Request Form attached hereto as Exhibit M, with the
Claims Agent and served on counsel for the Debtors and the Plan Investors no laler
than forty-five (45) days after the Eflective Date. Any request for payment of an
Admimisirative Claim pursuant to this Article 10.4 that 1s not timely filed and setved
shall be disallowed automatically without the need for any objection from the
Debtors or the Reorganized Debtors. The Debtors or the Reorganized Debtors may
settle an Administrative Claim without further Bankruptcy Court approval, subject to
review by the Post-Effective Date Commiltes. Unless the Debtors or the Reorga-
nized Debtors object to an Administrative Claim by the Claims/Interests Objection
Deadline, such Administrative Claim shall be deemed allowed in the amount
requested. In the event that the Debtors or the Reorganized Debtors object to an
Administrative Claim, the Bankruptcy Court shall determinc the allowed amount of
such Administrative Claim. Notwithstanding the foregoing, no request for payment
of an Administrative Claim need be filed with respect to an Administrative Claim
arising in the ordinary course of business as a result of retail merchandise or services

provided by trade vendors or service providers which is paid or payable by the

Debtors in the ordinary course of busincss.

(ap) 11.2(b) Upon such transfer, the Debtors, the
Debtors” Estates, the Disbursing Agent and the Reorganized Debtors shall have no
other further nghts or obligations with respect thereto. Notwithstanding the forego-
ing, the Reorganized Debtors shall make availablc to the Trustce reasonable access
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during normal business hours, upon reasonablc notice, lo personnel and books and
records of the Reorganized Debtors Lo enable the Trustee to perform the Trustece’s
tasks under the Trust Agreement and this Plan, and the Debtors and the Reorganized
Debtors shall, in furtherance of the Order of the Bankruptcy Court dated entered on
Septcmber 4, 2002, permit the Trustee and the Trust Advisory Board reasonable
access to i 1 1

pations information related to the Trust Claims that is reasonabl

y requested by the
Trustee, as more specifically set forth in the Trust Agreement; provided, however,
that the Reorganized Debtors will not be required to make expenditures in response
1o such requests determined by them to be unreasonable. The Reorganized Debtors
shall not be entitled to compensation or reimbursement (including reimbursement for
professional lecs) with respect to fulfilling their obligations as set forth in this
Article. The Bankruptcy Court retains jurisdiction to determinc the reasonableness
of either a request for assistancc and/or a related expenditure. Any requests for

agsistance shall not interfere with the Reorganized Debtors’ business operations.

(ag) 11.3(c) The Trustee shall have full authonty to
take any steps nccessary to administer the Trust Agreement, including, without
limitation, the duty and obligation to liguidate Trust Assets teradminister-tie-Other

it i - to make distributions therefrom in accordance with
the provisions of this Plan and, if authorized by majority vote of those members of
the Trust Advisory Board authorized to vote, to pursue and settle any Trust Claims.
Upon such assignment, the Trustee, on behalf of the Kmart Creditor Trust, will
assume and be responsible for any responsibilities, dutics, and obligations of the
Debtors with respect to the subject matter of the assignments, and the Debtors, the
Disbursing Agent, and the Reorganized Debtors will have no further rights or
obligations with respect thereto.

(ar) 115 Distributions of Trust Assets. Distributions
of the Trust Recoveries to Claimholders and Interestholders in accordance with their
intercsts in the Kmart Creditor Trust as set forth in this Plan shall be made at least
semi-annually beginning with a calendar quarter that is not later than the end of the
second calendar quarter after the Effective Date; provided, however, that the Trustce
shall not be required to make any such semiannual distribution in the event that the
aggregate proceeds and income available for distnibution to such Claimholders and
Interestholders is not sufficient, in the Trustec’s discretion (after consultation with
the Trust Advisory Board) to economically distribute monies, and in any casc, in
connection with any interim (as opposed to final) distribution, the Trustee shall retain
at least the amount of funds paid to the Kmart Creditor Trust pursuant to Article
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11.3(d)1) and Article 11.3(d)(M) of this Plan, provided, further, that with respect to

distributtons to Intcrestholders that cannot be economically distribuled as aforesaid,
the Trustee shall divide such aggregate amount of disiributions into $50.00 incre-
ments and thereafter make such $50.00 distributions to Interestholders who otherwise
wete enfitled to, but did not receive, a distribution under Article 5.11 and who arc
randomly selected by the Trustee. The Trustee will make continuing efforts to
prosecute or settle the Trust Claims, make timely distributions, and not unduly
prolong the duration of the Kmart Creditor Trust.

(as) 12.1 Revesting of Assets. Except as otherwise
explicitly provided in this Plan, on the Effective Date, all property compnsing the
Estates (including Retained Actions, but excluding property that has been abandoned
pursuant to an order of the Bankruptcy Court) shall revest in each of the Debtors that
owned such property or interest in property as of the Effective Date, frec and clear of
all Claims, liens, charges, encumbranccs, rights and Interests of creditors and equity
security holders, provided, however, that (i) the Trust Claims shall be transferred to
the Kmart Creditor Trust pursuant 1o Atticle 11.2 of this Plan; and (ii) Gwalifying
mg ReatEstate,anmd-(i1) assets inlended (0 secure the Exit Financing Facility shall be
transferred to such Debtors or other entities owned by New Operating Company as is

ngcassarv to E“th the Exit Financing Famhtv ?hc-&csponmb}c-efﬁccrof—ﬂ'rc

transferredtothe New Operating- Company: As of the Effective Date, the Rcorga-
nized Debtors may operate their businesses and usc, acquire, and dispose of property
and settle and compromise Claims or Interests without supervision of the Bankruptey
Court, free of any restrictions of the Bankruptey Code or Bankmptcy Rulcs, other
than those restrictions expressly imposed by this Plan and Confirmation Order.

(at)  12.2 Discharge of the Debtors. Pursuant to section
1141{d}) of the Bankruptcy Code, except as otherwise specifically provided in this
Plan or in the Confirmation Order, the distnbutions and rights that are provided in
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this Plan shall be in complete satisfaction, discharge, and release, cffective as of the
Confirmation Dale (bul subject to the occurrence of the Effective Date), of Claims
and Causes of Action, whether known or unknown, against, liabilities of, liens on,
obligations of, rights against, and Interests in the Debtors or any of their assets or
properties, regardless ol whether any property shall have been distributed or retained
pursuant to this Plan on account of such Claims, nghts, and Interests, including, but
not himiled to, Claims and Interests that arose before the Confirmation Date, any
liability (including withdrawal liability) to the extent such Claims relate to services
performed by employecs of the Debtors prior to the Petition Date and that anse from
a termination of employment or a termination of any employee or retiree benefit
program, regardless of whether such termination occurred prior to or after the
Confirmation Date, and all debts of the kind specified in sections 502{g), 502(h) or
502(1) of the Bankruptcy Code, in each case whether or not (a) a proof of claim or
intcrest based upon such Claim, debt, right, or Interest is filed or deemed filed under
section 501 of the Bankruptcy Code, (b) a Claim or Interest based upon such Claim,
debt, right, or Interest is allowed under section 502 of the Bankruptcy Code, or (¢)
the holder of such a Claim, nght, or Interest accepted this Plan. The Confirmation
Order shall be a judicial determination of the discharge of all Claims against and
Interestb in the Debtors subject to the Effective Ddle DCCumnp, -Not‘wrthst}trrdﬂm

(au) 12.5 Release by Holders of Claims. On the Effec-
tive Date, (a) each Person that voles to accept this Plan; and (b) to the fullest extent
permissible under applicable law, as such law may be extended or interpreted
subsequent o the Effective Date, cach entity (other than a Debtor), that has held,
holds or may hold a Claim or Trust Preferred Obligation, in consideration for the
obligations of the Debtors and the Reorganized Debtors under this Plan and the Cash,
New Holding Company Common Stock, and other contracts, instruments, releases,
agreements or documents to be delivered in connection with this Plan {(zach, a
“Release Obligor™), shall have conclustvely, absolutely, unconditionally, irrevocably
and forever, released and discharged each Released Party from any Claim or Cause
of Action existing as of the Effective Date arising from, based on or relating to, in
whole or in part, the subject matier of, or the transaction or event giving risc to, the
Claim or Trust Preferred Obligation of such Release Obligor, and any act, omission,
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oceurrence or event in any mannct related to such subject matter, (ransaction or
obligation; provided, however, that, (A) this Article 12.5 is subject to and limited by

Article 12.10 of this plan; (B) this Article 12.5 shall nol release any Released Party
from any Cause of Action held by a governmental cntity existing as of the Effective
Date, based on (i) the Internal Revenue Code or other domestic slate, eity or munici-
pal tax code, (1) the environmental laws of the United States or any domestic slale,
city or municipality, (iii) any criminal Jaws of the United States or any domestic
state, city or municipality, (iv) the Exchange Act, the Secunties Act, or other
secunities laws of the Uniled States or any domestic state, city, or municipality, or(v)

Secttorre 409342 tof the Employee Retirement Income Security Act of
1974, as amended, or (vi) the laws and regulations of the Bureau of Customs and

Border Protection of the United States Department of Homeland Security; (C) this
Article 12.5 shall not waive, impair or releasc any Claims or Causes of Action, 1f
any, that any Release Obligor may have against any Released Party arising from a
Trust Claim; and (D) this Article 12.5 shall not waive, impair or release any Securi-
ties Action, including, without limitation, all Subordinated Sccurities Claims, against
any Released Party, if any.

(av) 12,10 Exclusions and Limitations on Exculpation,
Indemnification, and Releases. Notwithstanding anything in this Plan to the con-

trary, no provision of this Plan or the Confirmation Order, including, without
himilation, any exculpation, indemnification or release provision, shall modify,
release, or otherwise limit the liability of (i) any Person who is, or becomes, the
subject ol a Trust Claim (to the extent, but only to the extent, related to such Trust
Claim), or (i1) any Person not specifically released hereunder, including, without
limitation, any Person that is a co-obligor or joint tortfcasor of a Released Party or
that is otherwise liable under theories of vicarious or other derivative liability, or (1i1)
any Person who 1s, or becomes, the subject of a Securities Action (to the extent, but
only to the extent, related to such Securitics Action); provided, however, that the
Debtors and Reorganized Debtors shall not provide indemnification on account of (i)
and (ii) above.

(aw) ARTICLE X1V(b) to adjudicate any and all
adversary proceedings, applications and contested matlers that may be commenced
or maintained pursuant to the Chapter 11 Cases or, this Plan, or that were the subject

of proceedings before the Bankruptcy Court prior to the Effective Date, proceedings
to adjudicate the allowance of Disputed Claims and Disputed Interests, and all

controversies and issues arising from or relating to any of the foregoing;
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(ax) 154 EommitteesrResponsible Officer/Onualifying

ReatFstate Committees. Effective on the Effective Date, the Statutory Committees
shall dissolve automatically, whereupon their members, professionals and agents
shall be released from any further duties and responsibilities in the Chapter 11 Cases
and under the Bankruptcy Code, except with respect to obligations arising under
confidentialily agreements, joint interest agreements, and protective orders entered
during the Chapter 11 Cases which shall remain in full force and effcct according to
their terms; applications for Professional Claims; requests for compensation and
reimbursement of expenses pursuant to section 503(b) of the Bankruptcy Code for
making a substantial contribution in any of the Chapter 11 Casesrand-any motrons-or
ottrer-actioneseekipenforcenrent-or-implementationrof the-provistonsof this Parror
the-Confirnration Order. The Professionals retained by the Statutory Committees and
the respective members thereof shall not be entiticd to compensation and reimburse-
ment of expenses for services rendered after the Effective Date, excepl for services
rendered in connection with any applications for allowance of compensation and
reimbursement of expenses pending on the Effective Date or filed alter the Effcctive
Date including responding to or otherwise addressing anv issues raised by any
consullant (o the Kmart Joint Fee Review Comrmittee, and {or the other duties and

responsibilitics of the St ommittees set forth in this Section (but only to the

extent requested by the Debtors). This Section shall apply for all purposes and with
respect to all Debtors and their respectlve Estates under the Pl aﬂﬂﬂdﬂmﬂl

(ay) 15.5 Post-Effective Date Committee. (a)
On the Effective Date, there shall be formed a Post-Effective Date Commuttee (the
“Post-Effective Date Commiitee™) with its duties limited to: overseeing the general
unsecured claims reconciliation and settlement process conducted by or on behalf of
the Reorgamized Debtors; overseeimz-thedispositiomrof-Quahfymg Real Estate-as
suchdispositionrrefates tothe incmrenceof cure rejectiomdamagesclatms; formulat-

ing with the Reorganized Debtors appropriate procedures for the settlement of
claims; overseeing (i) the establishment, (including the determination of the amount
of New Holding Company Common Stock 1o be withheld) and (i1) the maintenance
of, the Distribution Reserve; oversesing the distributions to the holders of Prepetition
Note Claims and Trade Vendor/Lease Rejection Claims under the Plan; any matter
relating to finalization of the Creditor Trust Aprcement and the Trade Vendors' Lien
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Program, including the filing and perfection of the mortgages granted to the Trade

Vendors' Collateral Agent pursuant to Article 7.13 of the Plan and Exhibit J-1 and
Exhibit J-2; responding to any motiong or other actions seeking enforcement or

implementation of the provisions of this Plan or the Confirmation Qrder: to appear

before and be heard by the Bankrupicy Court and other courts of competent jurisdic-
tion i connection with the above limited duties; and such other matters as may be
agreed upon between the Reorganized Debtors and the Post-Effective Date Conymil-
tee or specified in this Plan. The Post-Effective Date Committee shall consist of four
(4) members, with three (3) of such members to be appointed by the Unsecured
Creditors’ Commiittee, and one (1) member to be appointed by the Financial Institu-
tions’ Committee, that may adopt by-laws goverming its conduct. For so long as the
claims reconciliation process shall continue, the Reorganized Debtors shall make
regular reports to the Post-Effective Date Commiitee as and when the Reorganized
Debtors and the Post-Effective Date Committee may reasonably agree upon. The
Post-Effective Date Commiitee may employ, without farther order of the Court,
professionals to assist it in carrying out its duties as limited above, including any
professionals relained in these Reorganizaiion Cases, and the Reorganized Dcbtors
shall pay the rcasonable costs and cxpenses of the Post-Effective Date Committee,
including reasonable professional fees, in the ordinary course without further order of
the Court.
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UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION
X
In re : Case No, 02-02474
: Jointly Admimstersd
KMART CORPORATION, et al., : Chapter 11

Hon, Susan Pierson Sonderby
Debiors.

FIRST AMENDED JOINT PLAN OF REQRGANIZATION OF
KMART CORPORATION AND ITS AFFILIATED
DEBTORS AND DEBTORS-IN-POSSESSION

John Wm. Buller, Ir.

J. Eric [vester

Mark A. McDermott

Sarmuel 3. Ory

SKADDEN, ARPS, SLATE, MEAGHER
& FLOM (TLLINOIS)

333 West Wacker Drive, Suite 2100

Chicago, lllinois 60606-1285

(312) 407-0700

Attorneys for Deblors and Debtors-in-Possession

Dated: February 25, 2003

Exhibit A




TABLE OF CONTENTS

N RO UCT IO e e e e 1
ARTICLLET  DEFINITIONS, RULES OF

INTERPERETATION, AND COMPUTATIONOFTIME . ..... ... ... ... .. ... ... 3
A Scope of Definitions .. ... . i i e e e e e e e 3
B. LD ] 7T AU o - O S A R 3
1.1 2001 Retention Program™ L i 3
1.2 “Admimtstrative Claim” .. .. . o e e e 3
1.3 “Admimistrative Claims Bar Date” ... .. ... . it i 4
1.4 FADR Procedures” . ... e 4
1.5 “Affiliate Debtors” . .. . e e e e 4
1.6 AT AteS . e 4
1.7 “Allowed Claim” or “Allowed Interest™ ........... ... .. .. ...... ... 4
1.8 “Allowed Class . . . Claim” or “Allowed Class . . . Imterest” ............... 5
1.9 “Articles of Incorporation and Bylaws™ ... ... . o i e 5
110 “Avoidance Claims” ... ... . i e e 5
LI Ballot o e 4
1,12 “Bankruptoy Code’ . . i e et e 5
1,13 fBankruptey Court L e e e 5
1.14  “Bankruptey Rules” ... .. i 5
115 Bar Dale™ e 5
1.16  “Bar Date Orders” ... ... ittt i i i e i e e e 5
L17  “BigBeaver Caguas” .. ... ... . ... 3
1.18  “Big Beaver Developmemt™ ..o e e i 5
1.19  “BigBeaver Florida” .......... .. . i i i e 6
1.20 “Big Beaver Guaynabo™ ... ... ... it e e e 6
121 “Bluelight” .. i 6
122 FBUSINGEs DAy L e e e 6
123 Cash e e 6
1.24  *Causes of ACHON . ... e 6
125 “Chapler 11 Cases™ L o i e e 6
126 aim™ e e 6
1.27  “Claimholder” . ... i i e e e e 6
128 “Claims Agent™ . ... . .. i 6
1.29  “Claims/Interests Objection Deadline™ ... ... ... o oo i oL, 6
L0 Ly 4 - - AR G
1.31  “Confirmation Dale” . . ... ... .. e e e 7
132 “Confirmation Hearing™ . .. .. ... . .. . i, 7
1.33 “Confimmation Order” ... ... o i i e e 7
1.34  “Continuing Indemmification Rights” . .. ... ... .. . . i i it 7
1.35  “Convenience Class Election™ ........ ... . ... . .. o 7
130 MC00ndge” o i e e e e 7



1.37
1.38
1.39
1.40
1.41
1.42
1.43
1.44
1.45
1.46
1.47
1.48
1.49
1.30
1.51
1.52
1.53
1.54
1.55
1.56
1.57
1.58
1.59
1.60
1.61
1.62
1.63
1.64
1.65
1.66
1.67
1.68
1.69
1.70
1.7
1.72
1.73
1.74
1.75
1.76
1.77
1.78
1.79
1.80
1.81
1.82

“Creditors” Commmittees™ .. .. e 7
B 0 7
B T A0 =TT S 7
“Cure Claim Subrmmission Deadling”™ . ... ... . . i i 7
“Debtor” or “Debtors” ... e e e e 8
"Desgnated Trust Recoveries” .. . i 8
B S
“DIP Credit Agreement” . ... .. i it i e 8
CDIP Facility™ L e e B
“DIP Facility Claim™ ... i i e it e e e i 3
“DIP Facility Order” _ e e ]
"DIP Lenders” ... et e 8
“Disallowed Claim” or “Disallowed Interest™ ... oot ]
shursIng AgEnt L i e 9
“Disclosure Statement’ . . ... .. L i 9
“Disputed Claim” or “Disputed Interest” .............. ... ... .00 o 9
“Drstribution Date™ .. .. ... ... i e 9
“Distmbution Reserve” ... .. . e o
CEffective DAt .. e e e e e e e 9
“Employee-Related Agreements™ . . ... ... ... oo, 9
“Equity Committes” ... ... i 9
B =7 7~ N U 9
MExchange Aot .. e e e 9
B0 2545115 4 10
“Exhibit Filtng Date™ ... ... .. i 10
“Hxisting Common Stock” ... . i i i i s e e e 10
ChXisting Securities” - . e 10
“Exit Financing Facility™ ... ... . e 10
MFace AMOUnE” ... ... e 10
“Final Order” ... . e e 10
“Financial Institutions” Committee™ .. ... ... . it ey 10
“General Unsecured Convenience Claim™ . ... ... ... ... ... oo 10
“Holdback Amount™ ... ... . . i i e e e 10
“Holdback Escrow Account” ... ... .ttt it e e 11
MImpatred™ . e i 11
“Indemmnification Rights” . ... ... .. .. i e 11
“Indemnitee’ ... e e e e e 11
Insurance CoOVEraZE” .« .. it it ittt st e 11
“Insured Clalm™ .. ... . e e 11
“Intercompany Claim” . ... . .. . e e e 11
“Intercompany Executory Contract™ ... .. .. . ... . ... . ... 11
“Intercompany Unexpired Lease” ... ... . . it 11
B L4 ¢ = A S R U O SO PP 11
“Tmterestholder™ .. ... o 11
“Investment AgTeement” . ... ... e e e e e 11
“Key Ordinary Course Professional™ ...... ... ... 0. i, 12

1



1.83
1.34
1.85
1.86
1.87
1.88
1.89
1.90
1.91
1.92
1.93
1.54
1.95
1.96
1.97
1.98
1.99
1.100
1.101
1.102
1.103
1.104
1.105
1.106
1.107
1.108
1.109
1.110
1111
1.112
1.113
1.114
1.115
1.116
1.117
1.118
1.119
1.120
1.121
1.122
1.123
1.124
1.125
1.126
1.127
1.128

“Key Ordinary Course Professtonal Claim™ ... ... ... ... .. .. .. .... 12

B 63T o A 12
“Komart Amsterdam™ _ . .. 12
CKmart FInancing” ... e e e 12
CRmart Holdings .o e e et 12
TKmart-IN e e e 12
FRmart-MTT e 12
Kmart-MP S e 12
B 8 0 o O U AU 12
SRmart-PAT .. 12
B 8 13 ) 12
“Kmart Creditor TTust™ . oL i i i e e 12
"Management Compensation Plan™ ... .. . . . i i oo 12
“New Holding Company™ . ... . i i i et e it et e e 13
“New Holding Company Common Stock™ . ... . i i i e i, 13
*New Holding Company Preferred Stock™ . ... .. ... ... . . ... ... 13
MNew Operating CompPany™ .. .. i i e e e e e 13
“New Operating Company Common Stock™ ... ... . ... oo o, 13
“Non-Lender Claims™ . . _ ... ... ... 13
“Ordinary Course Profcssional Order” .. ..o o e 13
“(ther Executory Contract or Unexpired Lease™ . ..., ............... ... 13
B T a1 3 13
“Orther Priority Claim™ ... .. i e 13
“Other Unsecured Claim™ ... ... .. i e 13
“Oiher Unseeured Claim Cash Payment Amount™ . ... ... . .. 0. 14
“Other Unsecured Claim Election™ . ... .. .. ... .. .. .. . . .ciiiii.. 14
“Other Unsecured Claim Estimation Procedure™ ....... ... ... ........... 14
B £ 14
CPBGC Claims” ... e e 14
“Periodic Distribution Date™ . ... ... ... . e 14
B L 11 14
HPetition DIate™ ... .. e e 14
B S 14
“Post-Effective Date Comtmitice™ ... i 15
P lan Investors" ..o i e e e e e e e 15
“Plan Investor Claim™ ... . oo e 15
“Prepetition Agent™ . e 15
“Prepetition Credit Agreements™ ... ... . . i 15
“Prepetition Lender Claims™ . ... ... ... ... ... ... 15
Prepetition Lenders” ... e e e e 15
“Prepetition Note Claims™ .. ... . . . . i i i it e e i 15
“Prepetition Noteholder Shares™ .. ... ... ... .. . it on, 15
Pl tIOn NS L it i 15
“Priomity Tax Claim™ ... ... . . 16
B - 4 16
“Professional” ... ... . e 16



ARTICLEII

1.129
1.130
1.131
1.132
1.133
1.134
1.135
1.136
1.137
1.138
1.139
1.140
1.141
1.142
1.143
1.144
1.145
1.146
1.147
1.148
1.149
1,150
1.151
1.152
1.153
1.154
1.155
1.156
1.157
1.158
1.159
1.160
1.161
1.162
1.163
1.164
1.165
1.166

0

mEo

“Professional Claim”™ ... i e e e e 16
“Professional Fee Order™ ... .. ... ... .. i 16
"Registration Rights Agreement” ... ... ... i i it iin i 17
“Reinstated” or “Reinstatement”™ .. ... . ... .. .. . .. ... 17
“Released Parties™ .. .. e e e 17
“Reorganized Debtor” or “Reorganized Debtors” ........ ... .. ... ... 17
“Reorgamized . .. 17
“Restructuning Debtors™ .. . e e 17
“Restructuring Transaction(s)” .. .. ... .. .. . ... .. L il 17
“Restructuring Transactions Noliee™” ... . . i i i e 18
“Retained ACtions” .. .. i e i e et e e e 18
“Scheduled” .. ...l 18
echedules” . . e e 18
“ecured Claim™ .« .. i i e e e e e 18
HECUrItiEs ACt L L e e 18
“Securities Action™ _ . .. 18
B 1L 19
B+ 2 L+ SR O U PP I 19
B0 3 19
atatutory Commitlees” & .o e e e e 19
“Subordinated Securities Claim™ ... .. ... 19
“Total Investor Bhares™ ... ... . . i i e s 19
“Trade Vendor/Lease Rejection Claim” ... .. ... i it iannt, 19
“Trade Vendor/Lease Rejection Claimholder Shares™ .. ... ... .. .. .. 19
“Trade Vendors Collateral Agent” .. .. . i i i e 19
“Irade Vendors™ Lien ... .. ittt i it e e 20
“Trust Advisory Board” ... .. e e 20
rust AgTeemment” .o o e e e 20
TSt ABSEES L L. e i 20
HTrngt Claims” L e 20
“Trust Preferred Obligations™ . ... o i i e i e 20
T rust ReCOVeTIEs " & . . i i i i e e 20
“Trust Preferred Securities™ . ... . . ittt it i 20
B T 20
B 5o . 3 =1 20
“Unsecured Creditors’ Committee” .. ... .. . . . .t i, 20
CVating Deadling” ... . e e 20
“Workers® Compensation Program™ ... .. .. . 0 i i i 21
Rules of Interpretation . .. ... ... .. ... ... 21
Computation of TIme .. ... o e e e e 21
Refercnces to Monetary Figures ..o oo i i i it c e 22
Exhibits . ... o e 22

ADMINISTRATIVE EXPENSES,
PRIORITY TAX CLAIMS,
AND OTHER UNCLASSIFIED CLAIMS . ... ... o e 22

1v



ARTICLE ITI

ARTICLLE TV

ARTICLE V

ARTICLE VI

21 Administrative Claims .. .. . . e e 22
22 Priority Tax Claims . ... e e 22
2.3 PBGU Clalms ...t et i et e e e e e e e e e e 23
24 Workers” Compensation Programs . ... ... ..o ittt i i 23
2.5 Consignment Clalms . . ... ... ... it 23
CLASSIFICATION OF CLAIMS AND INTERESTS (... .. .. o o it 24
3.1 Class b o i i e e 24
32 O T T 24
33 ] T T 24
3.4 Clas8 d . o e e e 24
15 L0 1 24
16 CAa88 6, e 24
3.7 8T T2 24
3138 L T 24
39 L0811 25
310 Class 10 . ..o e e 25
20 O 0 -1 I N 25
312 Class 12 ... e 25
IDENTIFICATION OF CLASSES OF CLAIMS

AND INTERESTS IMPAIRED AND UNIMPAIRED BY THEPLAN .. ......... 25
4.1 Classes of Claims That Are Unimpaired. .............. ... .. .. 0 nnn. 25
42 Impaired Classes of Claims and Interests. . ......... ... .o oiiiiaiin 25

PROVISIONS FOR TREATMENT

OF CLAIMS AND INTERESTS ... ... . e s 25
5.1 Class 1 (Secured Claims) . ...ttt i i e e it e v ns 26
5.2 Class 2 (Other Priority Claims) .. ... it e i ie e ie e as 26
53 Class 3 (Prepetition Tender Claims). ... .o ... .. it 26
54 Class 4 (Prepetiion Note Claims). .. ... ..o oot 27
5.5 Class 5 (Trade Vendor/Lease Rejection Claims). .......... ... ... ..., 28
5.6 Class 6 (Other Unsecured Claims). ......... i ini it ennas 28
57 Class 7 (General Unsecured Convenience Claims). . .............. .. ... 29
5.8 Class 8 (Trust Preferred Obligations) . ... ... .. iiiniii i e i 30
5.9 Class 9 (Intercompany Claims). . ... ... ... i i i 30
510 Class 10 (Subordinated Securities Claims) .. ... .. ... ... ., 30
5.11  Class 11 (Existing Common Stock) . ... .. o i e aons 31
512 Class 12 (Other Interests) .. cov ittt ittt it e et a e 31

ACCEPTANCE OR REJECTION OF THE PLAN;,
EFFECT OF REJECTION BY ONE OR MORE

IMPAIRED CLASSES QF CLAIMS ORINTERESTS .......... ... ... ... ... 31
6.1 Impaired Classes of Claims Entitledto Vote . ......... ... .. oot 1
6.2 Classes Deemed to Acceptthe Plan . ... ... .. .. . .. .. ... ... .. .. 32
6.3 Acceptance by Impaired Classes . ... .. o i i it s 32

v



6.4 Classes Deemed to Reject the Plan .. .o oo o 32

6.5 Confirmation Pursuant to Section 1129(h) of the Bankruptey Code . ... .... 32
ARTICLE VII MEANS FOR IMPLEMENTATIONOQF THEPLAN ... ... ... .. ciivii i, 32
7.1 Continned Corporate Fxistence ... . . 32
7.2 Substantive Consolidation ........ .. 0 i i i i s 33
7.3 Restructuring Transactions . .. .. .. ... ... i 34
7.4 Arlicles of Incorporattion and Bylaws .. ... ... . . L 34
7.5 Directors and Officers of New [olding Company ...................... 35
1.6 Directors and Officers of Affiliate Debtors . ... ... .. ... ... .. .. 0. 36
7.7 Employment, Retirement, Indemnification and Other Agrecments,
and Incentive Compensation Programs . .........coieiiiiiriininen.a. 36
7.8 Issuance of New Holding Company Stock ... ... ... ... ... ... .. ... 36
7.9 Reinstatement of Interests of Affiliate Debtors . ... ... ... .. .. ... ... 37
7.10  Cancellation of Existing Securitics and Agreements .......... ... ....... 37
7.11  Plan Investor Contribution . ... .. .. . . . ... 38
7.12  Post-Effcctive DatcFimancing . ... . .. . o i e 38
7.13  Irade Vendors’ Lien Program . ... .. ... .0 i i ii i 38
7.14  Preservation of Causes of Action ... ... . ... . ... ... ... ... ... .. 34
7.15  Exclusivity Pemiod ... oo o e e 39
706 Corporate ACHON ... ittt i e e e e e 39
7.17  Effectuating Documents; Further Transactions . ... ... ... ... ... .. .... 39
7.18  Exemption From Certam Transfor Taxcs and Recording Fees ... ... ... 40
ARTICLE VIII UNEXPIRED LEASES AND EXECUTORY CONTRACTS ................... 40
8.1 Assumed and Rejected Contractsand Leases ... ... i i oininniinnnn 40
8.2 Payments Related to Assumption of Executory Contracts
and Unexpired Leases . .. ... ittt it ittt e e s 42
8.3 Rejection Damages Bar Date . ... . ... .. i e 42
ARTICLETX PROVISIONS GOVERNING DISTRIBUTIONS . ... .. ... ... oo 43
9.1 Time of Distributions ... ... i i e e e e 43
9.2 No Intereston Claims or Interests . ......... ..o nininnnnnn. 43
93 Dishursing Agent .. ....... o it 43
9.4 Surrender of Securitiesor Instruments .. ... . oo 43
9.5 Services of Indenture Trustees, Agents and Servicers ................... 44
9.6 Claims Administration Responsibility .......... ... ... .. ... ... ... 44
9.7 Delivery of Distributions . ... ... .. . i e e 44
0.4 Procedures for Treating and Resolving Disputed and Contingent Claims . ... 45
9.9 Fractional Securities; Fractional Dollars ......... .. oo on.. 46
ARTICLEX ALLOWANCE AND PAYMENT OF CERTAIN

ADMINISTRATIVE CLAIMS . . e e e e e 47
10.1  DIP Facility Claim/Flan Investor Claim . .. ... .. ... ... ... ........ 47
1.2 Professional Claims ... ... oo e e 47
10,3  Substanlial Contribution Compensation and Expenses Bar Date .. ...... ... 48

Vi



10.4  Other Administrative Claims . ..ot e e e i e i e ans 48

ARTICLE X1 KMAR T CREDI T OR TRUS T i e it e e iat s iie ey 48
1.1 Appoimtmentof Trustee ... ... L e 48
11.2  Transfer of Trust Assets to the Kmart Creditor Trust ... .. oo oo L. 49
11.3  The Kmart Creditor T8t ..o it ittt et it e st st it an e e 49
11.4  The Trust Advisory Board ... . ... . o 51
11.5 Distributions of Trust ASSets . . . . et in it ananeennnn 52
ARTICLE X11 EFFECT OF THE PLAN ON CLAIMS AND INTERESTS ............ ... ... 52
12.1  Revesting of ASSels . . oottt it i it ittt i s e e 52
122 Ihschargeofthe Debtors ... ... ... i 53
12.3 Compromises and Sclllements ...... ... o i 33
12.4  Release by Debtors of Certain Parties . ........... ... vt 53
12.5 Release by Holders of Claims . ... .. ... .. .. i i 53
12,6 Bclofs . e e 54
12.7  Subordination Rights . ... ... ... i it i i e i 54
2.8 Exculpation and Limitation of Liability ... ... .. ... .. ... ... ... 54
12.9  Indenmification Obhgations . ... ..o i i e et 55
12.10  Exclusions and Limitations on Exculpation, Indemnification,
and Releases ... ... . 55
D S 1o L e 56
ARTICLE XIII CONDITIONS PRECEDENT . ... ittt e e e e e e e e aas 56
13.1  Conditions to Confirmation . . ... ... it 56
13.2 Conditions to the EffectiveDate .. ... ... ..o o i 56
13.3  Waiver of Conditions to Confirmation or Consummation . ............... 57
ARTICLE XTIV RETENTION OF JURISDICTION .. ... i ot e e e e i aa e 57
ARTICLE XV MISCELLANEQOUS PROVISIONS .. . it i et e e r e e iieeenas 59
151  Binding Effect .. .. .. e i 59
152 Modification and Amendments . .......... .. .. i, 59
15.3  Withholding and Reporting Requirements .. ................civnvin.n 59
15.4 COmMmMItIEeS | . . e 59
155 Post-Effective Date Committee .. ... e oo ee e 60
15,6  Revocation, Withdrawal or Non-Consummmmation . ... oo oo eivnr v 61
157  Anthorization/Consent of Creditors” Constituencies . ....covvvvevun s 61
T S A = 61
159  Term of Iunictions 0T SIaYsS .. .ot n i e ittt i i ea e an s 62
1510 Govermning Law ... ... i it it i i et e it e 62
1511 NoWaiveror Estoppel .. ... o i e et 62
1502 Canflicts . ..o i it e 64

vil



Fxhibit A

Exhibit B

Exhibit C

Exhibit D -1

[ixhibit 1) -2

Exhibit B

Exhibit F

Exhibil G

Exhibit 1

Exhibit 1

Exhibit J -1

Exhibit J -2

Exhibit K

Exhibit L-1

Exhabat L-2
Exhibit I.-3

Exhibit M

EXHIBITS

Form of Articles of Incorporation and By-Laws of
New Holding Company

Form of Articles of Incorporation and By-Laws of
New Opcraling Company

Fortm of Certificate of Incorporation and By-Laws of
Other Reorganized Debtors

Exit Financing Tacility Commitment Letter
Exit Financing Facility Agreement
Investment Agreement

Intentionally Omitted

Formm of Registration Rights Agreement
Restructuring Transaction Notice

Corporate Struclure of Reorganized Debtors
Trade Vendors’ Lien Program Term Sheet
Trade Vendors® Lien Program Documents
Form of Kmart Creditor Trust Agreement

List of Rejected Intercompany Executory Contracts and Intercompany
Unexpired Leases

List of Assumed Employee-Related Agreements
List of Assumed Other Executory Contracts and Unexpired Leases

Administrative Claim Request Form

viil




INTRODUCTION

Emartl Corporation and certain of s direet and indirect subsidiarics, as debtors and
debtors-in-possession in the above-captioned jointly administered Chapter 11 Cases, hereby propose the
following First Amended Joint Plan of Reorgamization for the resolution of the outstanding Claims
against and Interests in the Debtors. Capitalized terms used herein shall have the meanings ascribed o
such terms in Article I.B. of this Plan. The Debtors are the proponents of this Plan within the meaning of
section 1129 of the Bankruptey Code.

The direct and indirect subsidiaries of Kmart incorporated outside of the United States
have not commenced cases under Chapter 11 of the Bankruptey Code. These subsidiarics continue to
operate their businesses outside of bankruptcy.

This Plan conternplates the reorganization of the Debtors and the resolution of the
outstanding Claims against and Interests in the Debtors pursuant to sections 1121(a} and 1123 of the
Bankruptcy Code. Under the Plan, holders of Prepetition Lender Claims are entitled to receive Cash in
an amount equal to forty percent (40%) of the allowed amount of the Prepetition Lender Claims utilizing
cash to be contributed by two Plan Investors and from the Deblors. Under the Investment Agreetnent,
the PPlan Investors shall receive a portion of New Holding Company Common Stock in exchange for their
cash investment. However, the majority of the New Holding Company Common Stock that the Plan
Investors will receive will be in exchange for the (Claims against the Debtors which they hold.

As a general matter, most other obligations owed to other unsecured creditors of the
Debtors, including holders of Prepetition Note Claims and Trade Vendor/Tease Rejection Claims, will be
converted into New Holding Company Common Stock. Existing holders of Kmarl ¢quaty interests will
not reccive any distribution of New Holding Company Common Stock on account of their existing
equity interests in Kmart. However, subject to the terms and conditions hereof, such holders are entitled
10 receive a dhstribulion of a portion of the Trust Recovernies, if any, on account of the Trust Claims under
the Plan. Similarly, holders of certain Trust Preferred Obligations also are entitled to share in a portion of
such Trust Recoveries, if any, subject to the terms and conditions of the Plan.

This Plan provides for the substantive consolidation of the Estates, but only for purposes
of effectuating the settlements contemplated by, and making distributions to holders of Claims under,
this I’lan, and not for voting purposes. For such limited purposes, on the Liffective Date, (a) all
guaranties of any Debtor of the payment, performance, ot collection of another Diebior with respect to
any Class of Claims or Interests shall be deemed eliminated and cancelled; (b) any obligation of any
Debtor and all guaranties with respect to any Class of Claims or Interests executed by one or more of the
other Debtors and any joint or several liability of any of the Debtors shall be treated as a single
obligation, and any obligation of two or more Debtors, and all multiple Impaired Claims against Debtors
on account of such joint obligations, shall be treated and Allowed only as a single Claim against the
congoltdated Debtors; and (¢) each Claim filed in the Chapter 11 Cases of any Debtor shall be deemed
filed against the consolidated Debtors and shall be deemed a (Claim against and an ohligation of the
consolidated Debtors,

Except as set forth in this Plan, such substantive consolidation will not (other than for
purposes related to this Plan) (a) affcet the legal and corporate structures of the Debtors or Reorgamzed
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Debtors, subject to the right of the Debtors or Reorganized Debtors to effect the Restreturing Transac-
tions contemplated by this Plan, (b) cause any Debtor 1o be Hable for any Claim or Interest under this
I’lan for which it otherwise is not liable, and the liability of any Debtor for any such Claim or Interest
will not be affected by such substantive consolidation, (¢) except as otherwise stated in this Plan, affect
Intcreompany Claims of Debtors against Debtors, and (d) affcet Interests in the Affiliate Debtors except
as otherwise may be required in connection with the Restructuring Transactions contemplated by this
Plan. Notwithstanding anything herein to the contrary, the Debtors may elect in their sole and absohite
discretion, at any time through and until the Effective Date, to substantively consolidate the Estates for
additional purposes, including for voting purposes; provided, however, that such further substantive
consolidation does not alter the treatment of the Prepetition Lenders, holders of Prepetition Note Claims,
or holders of Trade Vendor/Lease Rejection Claims as called for by this Plan as filed on February 25,
2003, and; provided, further, that nothing herein shall impair the Plan Investors’ rights under the
Investiment Agreement. Should the Diebtors make such election, the Deblors will not, nor will they be
required to, resolicit votes with respect to this Plan.

A complete list of the Debtors is set forth below, The list identifies each Debtor by its
case nutnber in these Chapter 11 Cases. The jurisdiction of meorporation or formation of each Debtor is
also designated.

Debtors

Kmart Corporation (Michigan), 02-02474
(“Kmart™)

Kmart Corporation of Illinois, Inc. (Ilinois),
02-02462 (“KM-IL™)

Kmart of Indiana (Indiana), 02-02463 (“EM-IN™}
Kmart of Pennsylvania LP (Pennsylvania),
02-02464 (“KM-PA™)

Kmart of North Carolina LLC {(North Carolina),
02-02465 (“KM-N{C™)

Kmart of Texas LP (Texas), 02-02466 (“KM-TX")
Bluelight.com LLC (Delaware), 02-02467
(“Bluelight™)

Big Beaver of Florida Development, T.L.C
{Florida), 02-02468 (“Big Beaver Florida™)

The Coolidge Group, w/k/a, TC Group I LL.C
{Michigan), 02-02469 (“Coolidge™)

Kmart Michigan Property Services, L.L.C. (Michi-
gan), 02-02470 (“KM-MPS")

Emart Financing 1 (Delaware), 02-02471 (“Kmart
Financing™)

Troy CMBS Property, L.L.C. (Delaware),
02-02472 (“Troy CMBS")

Big Beaver Development Corperation (Michigan),
(2-02473 (“Big Beaver Development™)

Big Beaver of Guaynabo Development Carpora-
tion (Michigan), 02-02475 (“Big Beaver
Guaynabo™)

Emart International Services, Inc. (Delawarc),
02-02490 (*EM International™)

Kinart Fharmacies of Minnesota, Tnc. (Minnesota),
02-02492 {*Minnesota Pharmacics™)

Big Beaver of Caguas Development Corporation
(Michigan), 02-02476 (“Big Beaver Caguas™)
Bluelight.com, Inc. (Delaware), 02-02477
(“Bluelight, Inc.™)

Emart Holdinps, Inc. (Delaware), 02-02478
(“Kmart Holdings™)

Kmart of Amsterdam, NY Distribution Center, Inc.
(Michigan), 02-02479 (*Kmart Amsterdam™)
Emart Stores of Indtana, Inc., f/k/a KEmart Logis-
tics Services, Inc. (Michigan), 02-02430 (“Kmart
Stores™)

Kmart of Michigan, Inc. (Michigan), 02-02481
(“EM-MI")

Emart Stores of TCNP, Inc., fk/a/ Kmart Trading
Services, Inc. (Michigan), 02-02482 (*TNCP™)
Kmart Overseas Corporation (Nevada), 02-02483
{“Qvecrseas™)

JAF, Inc. (Delaware), 02-02484 (“JAF™)

VTA, Inc. (Delaware), 02-02485 (“VTA™)

Big Beaver of Caguas Development Corporation I1
(Michigan), 02-02486 (“Big Beaver Caguas II™)
Big Beaver of Carolina Development Corporation
(Michigan), 02-02487 (“Big Beaver Caralina™)
Kmart Pharmacies, Inc, (Michigan), 02-02458
(“Michigan Pharmacics”)

Builders Square, Ine. (Delaware), 02-02489
{(**Builders Square™)



5. F.P.R., Inc. (Pverto Rico), 02-02499 (“5FPR™)
PMD, Inc. (Texas), 02-02406G (“T'™MB™)
« STI Merchandising, Inc. (Michigan), 02-02493 IL], In¢. (Arkansas), 02-02497 (“I1.1")

(“S117) KBL Holding Inc. (Delaware), 02-02498 (“KBL™)
» Kmart CMBS Financing, Ine. (Delaware), s KLC, Inc. (Texas), 02-02495 (“KLC™)

02-02494 (“Exmart CMDBS™)

= Sourcing & Technical Services Inc. (Florida),
02-02491 (“Sourcing & Technical™)

-

Under section 1125(b) of the Bankruptcy Code, a vote to accept or reject this Plan
cannol be solicited ffom a Claimholder or Interestholder until such time as the Disclosure Staternent has
been approved by the Bankruptey Court and distributed to Claimholders and Interestholders. In this
case, the Disclosure Statement was approved by the Bankruptey Court by order entered on February 25,
2003, and has been distribuied simultancously with this Plan to all partics whose votes are being
solicited. The Disclosure Statement contains, among other things, a discussion of the Debtors® history,
business, properties and operations, projections for those operations, risk factors associated with the
business and Plan, a summary and analysis of this Plan, and certain related matters including, among
other things, the securities to be issued under this Plan. ALL CLAIMHOLDERS ARE ENCOURAGED
T READ THIS PLAN AND THE DISCLOSURE STATEMENT IN THEIR ENTIRETY BEFORE
VOTING TO ACCEPT OR REJECT THIS PLAN.

Subject to certain restrictions and requirements set torth in section 1127 of the Bank-
tuptey Code and Bankruptey Rule 3019 and thosc restrictions on modifications set forth in Artiele XV of
this Plan, each of the Debtors expressly reserves its respective rights to alter, amend, modify, revoke or
withdraw this Plan with respect to such Debtor, one or more times, prior to this Plan’s substantial
consurnrnation.

ARTICLE 1

DEFINITIONS, RULES OF
INTERPRETATION, AND COMPUTATION OF TIME

A. Scope of Definitions

For purposes of this Plan, except as expressly provided or unless the context otherwise
requires, all capitalized terms not otherwise defined shall have the meanings ascribed to them in Article
LB. of this Plan. Any term uscd in this Plan that is not defined herein, but is defined in the Bankruptey
Code or the Bankruptcy Rules, shall have the meaning ascribed to that term in the Bankruptey Code or
the Bankruptcy Rules,

B. Definitions

1.1 “2001 Retention Program” mcans that cerlain retenlion program instituied by
the Debtors in December 2001 pursnant to which a total of $23.89 million was paid to 24 senior
managers in the form of forgivable loans,

1.2 “Administrative Claim™ means a Claim for payment of an administrative
expense of a kind specified in section 503(b) of the Bankruptcy Code and entitled (o priority pursuant to
section 507(a)(1) of the Bankruptey Code, including, but not limited to, DIP Facility Claims, the actual,
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necessary costs and expenses, incurred on or after the Petition Date, of preserving the Estates and
operating the business of the Debtors, including wages, salaries or commissions for services rendered
after the commencement of the Chapter 11 Cases, Professional Claims, Key Ordinary Course Profes-
gional Claims, all fees and charges assessed against the Hstates under chapter 123 of title 28, United
States Code, and all Allowed Claims (including reclamation claims) that are entitled to be treated as
Administrative Claims pursuant to 2 Final Order of the Bankruptey Court under section 546(c)(2)(A) of
the Bankruptcy Code.

1.3 “Administrative Claims Bar Date™ mcans the deadline for filing proofs or
requests for payment of Administrative Claims, which shall be forty-five (45) days after the Effcctive
Date, unless otherwise ordered by the Bankmiptey Court and except with respect to Professional Claims
and K¢y Ordinary Course Professional Claims, which shall be subject to the provisions of Article 10.2
hereof.

1.4 “ATIR Procedures” means any alternative dispute resolution procedures
approved by the Bankruptcy Court prior to the Effective Date, including, bul not lirnited to, those
approved in the following orders: (i) Order Approving Procedures for (A) Liquidating and Settling
Personal Injury Claims Through Direct Negotiation and/or Alternative Dispute Resolution and/or (B)
Modifying the Automatic Stay to Permit Certain Litigation with Respect to Such Claims to Proceed
dated July 17, 2002; (ii) Order Pursuant to 11 U.S.C. § 105(a) to Modify Personal Injury Claims
Resolution Procedures to Require the Participation of Third Party Indemnitors and Insurance Carriers in
Mediations and Arbitrations of Claims dated August 29, 2002; and (1i1) Order Pursuant to 11 U.S.C, §§
105, 363, 502 and 503 and Rule 9019(b} of the Federal Rules of Bankruptcy Procedure Authonizing
Debiors (A) o Compromise or Scitle Certamn Prepetition Claims Without Further Court Approval and
(B) to Establish Alternative Dispute Resolution Procedures for Disputed Claims dated January 28, 2003,

1.5 “Affiliate Debtors” means all of the Debtors other than Kmart.

1.6 “Affiliates™ has the meaning given such term by section 101(2) of the Bank-
ruptey Code,

1.7 “Allowed Claim” or “Allowed Interest” means a Claim or any portion thercol,
or an Interest or any portion thereof, (a) that has been allowed by a Final Order of the Bankruptcy Court
(or such other court or forum as the Reorganized Debtors and the holder of such Claim or Intcrest agree
may adjudicate such Claim or Interest and objections thereto), or (b) as to which, on or by the Effective
Tiate, (i) no proof of claim or interest has been filed with the Bankruptey Court and (i) the liquidated and
noneontingenl amount of which is Scheduled, other than a Claim or Interest that is Scheduled al zcro, in
an unknown amount, or as disputed, or (c¢) for which a proof of claim or interest in a liquidated amount
has been timely filed with the Bankruptcy Court pursuant to the Bankruptey Code, any Final Order of the
Bankruptey Court or other applicable bankrupicy law, and as to which cither (i} no objection to its
allowance has been filed within the periods of limitation fixed by this Plan, the Bankruptcy Code or by
any order of the Bankruptcy Court, or (ii) any objection as to its allowance has been settled or withdrawn
or has been denied by a Final Order, or (d) is reflected in a schedule of Allowed Claims, if any, filed
from time to time with the Bankruptcy Court by the Debtors or the Reorganized Debtors, or () that is
cxpressly allowed m 4 liquidated amount in this Plan.



1.8 “Allowed Class . . . Claim” or “Allowed Class . . . Interest” means an
Allowed Claim or an Allowed Interest in the specified Class.

1.9 “Articles of Incorporation and Bylaws" means the Articles of Incorporation
and Bylaws (or other similar documents) of New Holding Company, New Operating Company, and the
other Reorganized Debtors, in substantially the forms attached hereto as Exhibit A, Exhibit B, and
Exhibit €, respectively, which Articles of Incorporation and Bylaws (or other similar documents) shall
be in a form acceptable to the Plan Investors and reasonably acceptable to the Creditors’ Committees.

1.10  “Aveidance Claims” means Canses of Action against Persons arising under any
of sections 510, 547, 548, 549, 550 and 551 (lo the extent the latter two scetions arc applicable to the
other statutory scetions referred to in this Article 1,10) of the Bankruptey Code, or under similar or
related state or federal statutes and common law, including fraudulent transfer laws, whether or not
litigation has been commenced as of the Confirmation Date to prosecute such Avoidance Claims.

1.11  “Ballot” means each of the hallot forms that are distributed with the Disclosure
Statement to Claimholders included in Classes that are Impaired under this Plan and entitled to vote
under Article VI of this Plan to accept or reject this Plan.

1.12  “Bankruptey Code” mcans lhe Bankruptcy Reform Act of 1978, as amended
and codificd i title 11 of the United States Code, 11 U.S.C. §§ 101-1330, as in effect on the date hereof.

1.13  “Bankruptey Court” mcans the United States Bankruptey Court for the
Northern Disinel of Illinois (Eastern Division) or such other court as may have jurisdiction over the
Chapter 11 Cases.

1.14  “Bankruptcy Rales” means the Federal Rules of Bankruptey Procedure and the
Official Bankruptcy Forms, as amended, the Federal Rules of Civil Procedure, as amended, as applicable
to the Chapter 11 Cases or proceedings therein, and the Local Rules of the Bankruptcy Court, as
applicable to the Chapter 11 Cases or proceedings therein, as the case may be.

1.15  “Bar Date” means the deadlines sel by the Bankrupley Court pursuant to the
Bar Date Orders ot other Final Order for filing proofs of claim in the Chapter 11 Cases. For prepetition
Claims, the Bar Date was July 31, 2002, except that the Bar Date with respect to certain personal injury
and related claims was January 22, 2003.

1.16  “Bar Date Orders” means the order entered by the Bankruptey Court on
March 26, 2002, which established the July 31, 2002, Bar Date and the order entered by the Bankruptcy
Court on December 19, 2002, which ¢stablished the January 22, 2003 supplemental Bar Date.

1.17  “Big Beaver Caguas” means Big Beaver of Caguas Development Corporation,
a Michigan corporation, debtor-in-possession in Case No. (02-02476 pending in the Bankruptcy Court.

1.18  “Big Beaver Development” means Big Beaver Development Corporation, a
Michigan corporation, debtor-in-possession in Case No. 02-02473 pending in the Bankruptcy Court.



1.19  “Rig Beaver Florida™ means Big Beaver of Florida Development, LLC, a
Florida limited liability company, debtor-m-possession in Case No. 02-02468 pending in the Bankruptcy
Court,

1.20  “Rig Beaver Guaynabo™ means Big Beaver of Guaynabo Development
Corporation, a Michigan corporation, debtor-in-possession in Case No, 02-02475 pending in the
Bankruptcy Court.

1.21  “Bluelight” mcans Bluelight.com, LLC, a Delaware limited liability company,
debtor-in-possession in Case No. 02-024G7 pending in the Bankruptcy Coutt.

1.22  “Business Day” means any day, excluding Samrdays, Sundays and “legal
holidays” (as defined in Bankruptcy Rule 9006(a)), on which commercial banks are open for business in
New York City.

1.23  “Cash™ means legal tender of the United States of Amecrica and equivalents
thereof.

1.24  “Causes of Action®” means any and all actiong, proceedings, causes of action,
suits, accounts, controversies, agreements, promises, rights to legal remedies, rights to equitable
remedics, nghts (o payment and claims, whether known, unknown, reduced to judgment, not reduced to
judgment, liquidated, unliquidated, fixed, contingent, matured, unmatured, dispulcd, undisputed, secured
ar unsecured and whether asserted or assertable directly or derivatively, in law, equity or otherwise
including Avoidance Claims and Trust Claims, unless otherwise waived or released by the Debtors or the
Reorganized Debtors.

1.25  “Chapter 11 Cases” means the chapter 11 cascs of the Debtors pending in the
Bankruptcy Court and being jointly administered with one another under Case No. 02-02474, and the
phrase “Chapter 11 Case” when used with reference to a particular Debtor shall mean the particular case
under Chapter 11 of the Banlauptcy Code commenced by such Debtor in the Bankruptey Court,

1.26  “Claim™ means a claim against one of the Debtors (or all or some of them)
whether or not asseried, as defined in section 101(5) of the Bankruplcy Code.

1.27  “Claimholder” means a holder of a Claim.

1.28  “Claims Agent” means Trumbull Bankruptcy Services, P.O. Box 426, Windsor,
Connecticut 06095, Attn: Kmart Balloting Center.

1.2 “Claims/Interests Objection Deadline” means that day which is 180 days after
the Effective Date (unless such day is not a Business Day, in which case such deadline shall be the next
Business Day thereafter), as the same may be from time to time extended by the Bankruptey Court,
without further notice to parties-in-interest.

L30  “Class™ means a category of Claimholders or Inlercstholders described in
Article 11I of this Plan.



1.31 “Confirmation Date™ means the date of entry of the Confirmation Order.

[1.32 “Confirmation Hearing” means the hearing before the Bankruptcy Court held
to consider confirmation of this Plan and related matters under section 1128 of the Bankruptey Code, as
such hearing may be adjourned or continued from time to time.

1.33  “Confirmation Order” means the order entered by the Bankruptey Court
confirming this Plan.

1.34  “Continting Indemnification Rights” means those Indemnification Rights
held by any Indemnitee who is a Released Party and serves as a director, officer or employee (or in any
similar capacity) of the Reorganized Debtors immediately following the occurrence of the Effective Date
together with any Indemmification Righis held by any Indemmitee on account of events occurring on or
after the Petition Date, provided that no Person who is or becomes the subject of a Trust Clamm shall have
any Continuing Indemnification Rights with respect to such Trust Claim.

1.35  *Caonvenience Class Election™ means an election by a holder of a Trade
Vendor/Lease Rejection Claim or Other Unsecured Claim on its Ballot to be treated as a General
IInsecured Convenience Claim.

1.36  “Coolidge” means The Coolidge Group, n/k/a TC Group I, LL1.CC, a Michigan
hirmited hability company, deblor-in-possession in Case No. 02-02469 pending 1n the Bankruptey Court.

1.37  “Creditors’ Committees” means, collectively, the Unsecured Creditors’
Commitiee and the Financial Institutions’ Committee appointed pursuant to scetion 1102(a) of the
Bankrupicy Code in the Chapter 11 Cases.

1.38  “Cure” meuns the payment ot other honor of all obligations required to be paid
or honored in connection with assumption of an executory contract or unexpired lease pursuant to
Section 365 of the Bankruptey Code, including (a) the cure of any non-monetary defaults to the extent
required, if at all, pursvant to section 365 of the Bankruptcy Code, and (b) with respect to monelary
defaulls, the distnbution within a reasonable period of time following the Effective Date of Cash, or such
other property as may be agreed npon by the parties or ordered by the Bankruptey Court, with respect to
the assumption (or assumption and assignment) of an executory coniract or unexpired lease, pursuant to
section 365(b) of the Bankruptcy Code, in an amount equal to all unpaid monetary obligations or such
other amount as may be agreed upon by the parties, under such executory contract or unexpired lease, to
the extent such obligations are enforceable inder the Bankruptiey Code and applicable non-bankruptcy
law; provided, [urther, that in the event that a Debtor assumes an unexpired lease or executory contract,
any guarantee(i) provided by another Debtor related to such unexpired lease or executory contract, or (ii)
in connection with any industrial revenue bonds, shall be deemed Reinstated under the Plan if the Failure
of such guarantee to remain in force and effect would constitute a default under such assumed unexpired
lease or executory contract or such industrial revene bonds,

1.39  “Cure Claim" has the meaning ascribed to it in Article 8.2 of this Plan.

1.40  “Cure Claim Submission Deadline™ has the meaning ascribed to it in
Arlicle 8.2 of this Plan.



141  “Debtor” or “Debtors” means, individually, any of Kmart or the Affiliate
Debtors and, collectively, all of Kmart and the Affiliate Debtors.

142  “Designated Trust Recoveries” means any payments made by the Debtors or
Reorganized Debtors pursuant to Article 11.3(d) of this Plan, including any payments related to the
Reorganized Debtors® continuing obligation to turn over funds repaid to them on account of loans made
pursuant to the 2001 Retention Program.

1.43  “DIFP Agent” means the administrative agent for the DIP Lenders as defined in
the DIP Credit Agreement.

1.44  “DIP Credit Agreement” means that certain Revolving Credit and Guaranty
Agreement, dated as of January 23, 2002 as amended, supplemented or otherwise modified from time to
time, and all documents executed in connection therewith, among the Debtors, the DIP Agent, and the
DIP 1enders, which was executed by the Debtors in connection with the DIP Facility.

1.45  “DIP Facility” means the debtor-in-possession secured financing facility
provided to the Deblors by the DIP Lenders pursuant (o the DIP Credit Agreement as authorized by the
Bankruptcy Court pursuant to the DIP Facility Order.

146  “DIP Facility Claim” mcans all Administrative Claims of the DIP Agent and
the DIP Lenders arising under or pursuant to the DIP Facility, including, without imitation, principal and
interest on the DIP Facility, plus all reasonable fees and expenses (including professional fees and
expenses) arising under the DIP Facihty.

1.47  “DIP Facility Order” means, collectively, (1) the interim order that was
approved by the Bankruptcy Court from the bench on January 25, 2002 and entered by the Bankrupley
Court ont January 25, 2002, (ii) the final order that was approved by the Bankruptey Court from the bench
on March 6, 2002 and entered by the Bankrupicy Court on March 6, 2002, authorizing and approving the
DIP Facility and the agreements related thereto, and (iii) any and all orders entered by the Bankruptey
Court anthorizing and approving amendments to the DIP Credit Agreement.

1.48  “DIP Lenders™ mcans the lenders from time to time party to the DIP Credit
Agreement.

1.49  “Disallowed Claim” or “Disallowed Interest” mcans a Claim or any portion
thereof, or an Interest or any portion thereof, that {a) has been disallowed by a Final Order, (b) 15
Scheduled at zero or as contingent, disputed or unliquidated and as to which a proof of claim or interest
bar dale has been established but no proof of claim or interest has been timely filed or deemed timely
filed with the Bankruptcy Court pursuant to either the Bankruptcy Code or any Final Order of the
Bankruptey Court or otherwise deemed timely filed under applicable law, or (¢) is not Scheduled and as
to which a proof of ¢laim or interest bar date has been set but no proof of claim or interest has been
timely filed or deemed timely filed with the Bankruptcy Court pursuant to either the Bankruptcy Code or
any Final Order of the Bankruptey Court or otherwise deemed timely filed under applicable law.



150 “Disbursing Agent” means New Holding Company or New Qperating
(CCompany, or any Person designated by them, after consultation with the Creditors’ Commtices, to serve
as a disbursing agent under Article 9.3 of this Plan.

1.51  “Disclosure Statement™ means the written disclosure statement that relates to
thts Plan, as approved by the Bankruptey Court pursuant 1o section 1125 of the Bankruptcy Code and
Bankruptcy Rule 3017, as such disclosure statement may be amended, modified or supplemented from
time to time.

1.52  “Disputed Claim” or “Disputed Interest” means a Claim or any portion
thereof, or an Interest or any portion thereof, that is neither an Allowed Claim nor a Disallowed Claim,
or an Allowed Interest or a Disallowed Interest, as the case may be, and includes, withoul limitation,
Clatms or Interests that (a) have not been Scheduled by the Debtors or have been Scheduled at zero, or
have been Scheduled as unknown, contingent, unliquidated or disputed, whether or not such Claims or
Interests are the subject of a proof of claim or proof of interest in the Bankruptcy Court, (b) are the
subject of a prool of ¢laim or micrest that differs m nature, amount or priority from the Schedules, or (c)
are the subject of an objection filed with the Bankruptey Court, which has not been withdrawn or
overruled by a Final Order of the Bankruptcy Courl.

1.53  “Distribution Date” means the date, selected by the Debtors or Reorganized
Deblors, oceurring as soon as practicable after the Administrative Claims Bar Dale (unless determined
by the Reorganized Debtors, after consultation with the Trustee, that an earlier date may be used) and in
any case no later than June 30, 2003, upon which distributions to holdets of Allowed Claims and
Allowed Interests entitled to receive distributions under this Plan shall commence,

1.54  “Distribution Reserve” means the New Holding Company Common Stock for
distribution to Claimholders in the Debtors’ Chapter 11 Cases to be reserved pending allowance of
Disputed Claims in accordance with Article 9.8 of this Plan.

1.55  “Effective Date” means the Business Day determined by the Debtors on which
all conditions to the consummation of this Plan set forth in Article 13.2 of this Plan have been either
satisfied or waived as provided in Article 13.3 of this Plan and is the day upon which this Plan is
substantially consummated,

1.56  “Employee-Related Agreements” means those agreements between any of the
Debtors and any of their employees or any entity acting on behalf of their employees.

1.57 “Equity Committee” means the Official Committee of Equity Security Holders
appointed pursuant to section 1102(a) of the Bankruptey Code in the Chapter 11 Cases, as the member-
ship thereof may change from time to time.

1.58  “Estates” means the bankruptey cstates of the Debtors created pursuant to
section 541 of the Bankruptcy Code.

1.59 “Exchange Act™ means the Securities Exchange Act of 1934, as now in effect or
hereafter amended.



160  “Exhibit” means an exhibit annexed to cither this Plan or as an appendix to the
Disclosure Statement.

1.61  “Exhibit Filing Date” means the date on which Exhibils to this Plan or the
Disclosure Statement shall be filed with the Bankruptey Court, which date shall be at least seven days
prior to the Voting Deadline or such later date as may be approved by the Bankruptey Court without
further notice,

1.62  “Fxisting Common Steck™ means shares of common stock of Kmart that are
authorized, issued and outstanding prior (o the Effective Date.

1.63  “Existing Securities” means, collectively, the Prepetition Notes, the Trust
Preferred Securities, and the Existing Common Stock,

1.64  “Exit Financing Facility” means a new financing facility, a copy of which will
be attached hereto as Exhibat D-2, pursuant to the terms of () that certain Commitment Letter, dated
January 13, 2003, between Kmart, as borrower, and General Electric Capital Corporation, Fleet Retail
Finance, Inc., and Bank of America, N.A_, as initial lenders, as the same may be amended, modified, or
supplemented from time to time, a copy of which is attached hereto as Exhibit -1, and (h) any and all
additional documents related thereto filed in accordance with Adicle 7.12 of this Plan.

1.65  “Face Amount™ means, (a) when used in reference to a Disputed or Dvisallowed
Claim, the full stated liquidated amount ¢laimed by the Claimholder in any proof of claim timely filed
with the Bankruptey Court or otherwise deemed timely filed by any Final Order of the Bankruptcy Court
or other applicable bankruptey law, and (b) when used in reference to an Allowed Claim, the allowed
amount ot such Claim,

1.66 “Final Order” means an order or judgment, the operation or effect of which has
not been stayed, reversed or amended and as to which order or judgment (or any revision, modification
or amendment thereof) the time to appeal or seek review or rehearing has expired and as to which no
appeal ot petition for review or rehearing was filed or, if filed, rematns pending,

1.67 “Financial Institutions’ Committee™ mcans the Official Commitiee of
Financial Instilutions appointed pursuant to section 1102(a) of the Bankruptcy Code in the Chapter 11
Cagses, as the membership thereof may change from time to time.

1.68  “General Unsecured Convenience Claim™ means (i) a Trade Vendor/Tease
Rejection Claim or an Other Unsecured Claim if the Allowed amount of such Claim is less than or equal
Lo $30,000 and (ii) a Trade Vendor/Lease Rejection (Claim or Other Unsecured Claim if, in either
instance, the Allowed amount of such Claim is greater than $30,000 and the holder of such Claim has
agreed to reduce the allowed amount of its (Claim to $30,000 or less and made the Convenience Class
Election on the Ballot within the time fixed by the Bankruptey Court.

1.69  “Holdback Amount” means the amount equal to 10% of fees billed to the
Debtors in a given month to the extent retained by the Debtors as of the Effective Date as a holdback on
paymenl of Professional Claims pursuant to the Professional Fee Order. The Holdback Amount shall not
b¢ vonsidered property of the Debtors, the Reorganized Debtors, or the Estates.
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1.70  “Holdback Escrow Account” means the escrow account established by the
Disbursing Agent into which (Tash equal to the Holdback Amount shall be deposited on the Effective
Date for the payment of Allowed Professional Claims to the extent not previously paid or disallowed.

1.71  “Impaired™ refors o any Claim or Interest that is impaired within the meaning
of section 1124 of the Bankruptey Code.

1.72  “Indemnification Rights” means any obligations or rights of the Debtors to
indemnify, reimburse, advance, or contribute to the losses, liabilities or expenses of an Indemnitee
pursuant to the Debtor’s certificate of incorporation, bylaws, policy of providing employee indemnifica-
tion, applicable law, or specilic agreement in respect ol any claims, demands, suits, causes of action or
proceedings against an Indemnitee based upon any act or omission related to an Indemnitee’s service
with, for, or on behalf of the Debtors,

1.73  “Indemnitee™ means all present and former directors, officers, employees,
agents or representatives of the Debtors who are entilled to assert Indemnification Rights,

1.74  “Insurance Coverage” shall have the meaning ascribed to it in Article 12.9
hereot.

1.75  “Imsured Claim™ means any Claim to the extent such (Claim arises prior to the
Petition Date from an ineident or occurrence that 15 covered under any of the Debtors” insurance
policies, but solely to the extent such Claim is covered by such insurance policies, including any
directors’ and officers’ lability policies that provide entity coverage to the Debtors.

1.76  “Intercompany Claim” means a Claim by a Debtor, an Affiliate of a Debtor, or
a non-Debtor Affiliate against another Debtor, Affiliate of a Deblor, or non-Diebtor Affiliate.

1.77  “Intercompany Executory Contract™ means an executory contract solely
between two or more Debtors or an executory contract solely between one or more Debtors and one or
more non-Debtor Affiliates.

L78  “Intercompany Unexpired Lease” means an unexpired lease solely between
two or more Debtors or an unexpired leasc solely between one or more Debtors and one or more non-
Debior Affiliales.

1.79  “Interest” means the legal, equitable, contractual and other rights of any Person
with respect to Existing Comimon Stock, Other Interests, or any other equity seeuritics of or ownership
interests in the Affiliate Debtors.

1.80  *“Interestholder” means a holder of an Interest.

1.81 “Investment Agrecment™ means that certain Investment Agreement, dated as of

January 24, 2003, between the Plan Investors and Kmatt, a eopy of which is attached hereto as Exhibit E,
as the same may be amended, modified, or supplemented from time to time,
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1.82  “Key Ordinary Course Professional™ means those certain Persons identified as
key ordinary course professionals by the Debtors pursuant to the Ordinary Course Professional Order,

1.83 “Key Ordinary Course Professional Claim™ means an Administrative Claim
of a Key Ordinary Course Professional for compensation for services rendered or reimbursement of
costs, expenses or other charges and disbursements in an amount 1n excess of $25,000 for any month
relating to services rendered or expenses incurred after the Petition Date and prior to and including the
Effcclive Daic.

1.84 “Kmart” means Kmart Corporation, a Michigan corporation, debtor-in-
possession n Case No, 02-02474 pending in the Bankruptcy Court,

1.85 “Kmart Amsterdam” means Kmart of Amsterdam, NY Dhstribulion Center,
Inc., a Michigan corporation, debtor-in-possession in Case No. 02-02479 pending in the Bankruptey
Court.

1.86 “Kmart Financing” mcans Kmart Financing T, a Delaware trust, debtor-in-
possession i1 Case No. 02-02471 pending in the Bankruptcy Court.

1.87 “Kmart Holdings" means Kmart Holdings, Inc., a Delaware corporation,
debtor-in-possession in Case No. 02-02478 pending in the Bankruptcy Court.

1.88  “Kmart-IN* means Kmart of Indiana, an Indiana partnership, debtor-in-
possession in Case No. 02-02463 pending in the Bankruptcy Court,

1.89  “Kmart-MI” means Kmart of Michigan, Inc., a Michigan corporation, deblor-
in-possession in Case No. 02-02481 pending in the Bankruptey Court.

L9  “Kmart-MP5” means Kmart Michigan Property Services, LLC, a Michigan
limited liability company, debtor-in-possession in Case No. 02-02470 pending in the Bankruptcy Court.

1.91 “Kmart-NC” means Kmart of North Carolina, LLC, a North Carolina limited
liability company, debtor-in-possession in Case No. 02-02465 pending in the Banlauptcy Court.

1.92 “Kmart-PA” means Kmart of Pennsylvania, LP, a Pennaylvania limited
partnership, debtor-in-possession in Case No. 02-02464 pending in the Bankruptcy Court.

1.93  “Kmart-TX"” means Kmart of Texas, LP, a Texas limited partnership, debtor-
in-possession in Case No. 02-02466 pending in the Bankruptcy Court.

1.94 “Kmart Creditor T'rust” means the trust created pursuant (o Article 11.3 of this
Plan.

L9535 *“Managcment Compensation Plan” means an executive emergence and long-
term incentive program approved by the board of directors of the Reorganized Debtors and implemented
for the benefit of the Reorgamzed Deblors’ craployees, members of management, and directors and
designed 1o (1) recognize the expenience, qualifications, and proven track record ol the Reorganized
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Debtors’ management team and (ii) provide incentives for the beneficiancs thercof o maximize value
for stockholders after the Elfeciive Date.

1.96  “New Holding Company” means a corporation to be created pursuant to the
terms of this Plan, or, in the discretion of Kmart's board of directors alter consultation with the
Creditors’ Commulices, a Reorganized Debtor, to hold 100% of the New Operating Company Common
Stock on and after the Effective Date.

1.97  “New Holding Company Commen Stock” means the shares of common stock
of New llolding Company autharized under Article 7.8 of this Plan and under the articles of incorpora-
tion of New Holding Company.

1.98  “New Holding Company Preferred Stock®™ means the shares of preferred stock
of New Holding Company authorized under Article 7.8 of this Plan and under the articles of incorpora-
tion of New Holding Company.

1.99  “New Operating Company” means a corporation or other Person to be created
pursuant lo the terms of this Plan or, in the discretion of Kmart’s board of directors after consultation
with the Creditors” Committees and the Plan Investors, a Reorganized Debtor, to be wholly-owned,
directly or indirectly, by New Holding Company.

1.100 “New Operating Company Common Stock” means shares of common stock
(or such other certificates designating ownership as are appropriate) of New Operating Company
authorized under Article 7.1 of this Plan and under the articles of incorporation of New Operating
Company.

1.101 “Non-Lender Claims” means the Prepetition Note Claims, the Trade Ven-
dor/Tease Rejection Claims, the Trust Preferred Obligations, and the Other Unsecured Claims,

1.102 “Ordinary Course Professional Order” mcans the Bankruptey Court’s Order
Pursuant to 11 U.S.C. §& 105(a), 327(e) and 331 Anthorizing Retention of Professionals Ulilized by the
Debtors in the Ordinary Course of Business (Docket No. 682).

1.103 “QOther Executory Contract or Uncxpired Lease” means all cxecutory
contracts or unexpired leases, other than Employee-Related Agreements, Intercompany Executory
Contracts, and Intercompany Unexpired Leases to which any of the Debtors are a party.

1.104 *Other Interests™ means all options, warrants, call righis, puts, awards, or other
agreements to acquire Existing Comimon Stock.

1.105 “Other Priority Claim™ means a Claim entitled to priority pursuant to section
507(a) of the Banlkruptcy Code other than a Priority Tax Claim or an Adminisirative Claim.

1.106 “Other Unsecured Claim” means, subject to Article 5.6 hereof, a Claim that is

not an Administrative Claim, General Unsecured Convenience Claim, Intercompany Claim, Other
Priority Claim, PBGC Claim, Priority Tax Claim, Prepetition Lender Claim, Prepetition Note Claim,
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Secured Claim, Subordinated Securities Claim, Trade Vendor/Lease Rejection Claim, or Trust Preferred
Obligation.

1.107 “Other Unsecured Claim Cash Payment Amount™ means the Cash to be paid
to all holders of Allowed Other Unsecured Claims on the third anniversary of the Effective Date (or, if
such date is not 2 Business Day, the next Business Day), in an amount equal to (i) the product of (a) the
cslimated, mid-range value (as set forth in the Disclosure Statement) of the New Holding Company
Common Stock to be distributed to holders of Trade Vendor/Lease Rejection Claims multiplied by (b} a
fraction, the numerator of which is equal to the aggregate amount of all Allowed Other Unsecured
Claams, and the denominator of which is equal to the aggregate amount of all Allowed Trade Ven-
dor/Lease Rejection (Claims and Allowed Other Unsecured Claims, plus (i1) an amount equivalent to
interest on the amount caleulated pursuant to the preceding clause at an annual rate of 4% from and after
the Effective Date through and including the third anniversary of the Effective Date. The Other
Unsecured Claim Cash Payment Amount shall be subject to such other terms and conditions as may be
necessary and appropriate to effectuate payment thereof or to comply with applicable law.

1.108  “Other Unsecured Claim Electlon™ mcans an clection by an Other Unsecured
Claimholder, either on its Ballot or appropriate election form provided by the Debtors, to be treated as a
Trade Vendot/Lease Rejection Claimholdet.

1.109  “Other Unsecured Claim Estimation Procedure” means a procedure
approved by the Bankruptcy Court providing for the expedited estimation, for distribulion purposes, of
Other Unsecured Claims held by Other Unsecured Claimholders who make the Other Unsecured Claim
Elcction.

1.110 “PBGC” means the Pension Benefit Guaranty Corporation.
1.111  #*PBGC Claims™ means all Claims of the PBGC against any of the Debtors.

1.112  “Periodic Distribution Date” means (a) the Distnbution Dale, and (b)
thereafter, the first Business Day occurring on or immediately after each subsequent October 1%, January
1%, April 1*, and July 1%

1113 “Person” means an individual, corporation, partnership, joint venture,
associalion, joint stock company, limited liability company, limited liability partnership, trust, cstate,
unincorporated organization, governmental unit {as defined in section 101(27) of the Bankauptcy Code)
or other entity,

1.114  “Petition Date™ means Jamary 22, 2002, the date on which the Debtors filed
their pelitions for relief in the Bankruptey Court commencing the Chapter 11 Cases.

1.115  “Plan” means this joint plan of reorganization for the resolution of outstanding
Claims and Interests m the Chapter 11 Cases, as herein proposed by the Debtors, including all supple-
ments, appendices and schedules hereto, either in their present form or as the same may be further
altered, amended or modified from time to time in accordance with the Bankruptey Code and Bankruptey
Rules.
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1.116 “Post-Effective Date Committee™ has the meaning ascribed to it in Article 15.5

ot this Plan,

1,117 “Plan Investors” means ESL Invesiments, Inc., a Delaware corporation, and
Third Avenue Trust, on behalf of certzin of its investment series.

1.118 “Plan Investor Claim™ means all Administrative Claims of the Plan Investors
under the Investment Agreement, including, without limitation, all fees and expenses (including
professional fees and expenses) arising under the Investment Agreement,

1.119  “Prepetition Agent” means JPMorgan Chase Bank (f/k/a, The Chase Manhattan
Bank) as administrative agent under the Prepetition Credil Agrecments,

L1120 “Prepetition Credit Agreements” means, collectively, (a) that certain Three
Year Credit Agreement, dated as of December 6, 1999, by and among Kmart, J.P. Morgan Securities,
Inc. (Fk/a Chase Securities, Inc.), as Lead Arranger and Book Manager, JPMorgan Chase Bank (/k/a
The Chase Manhaltan Bank), as Administrative Agent, Bank of America, National Association, as
Syndication Agent, BankBoston, N.A | as Co-Documentation Agent, and Bank of New York, as
Co-Documentation Agent, as amended, supplemented or otherwise modified from time to time, and all
documents executed in connection therewith, and (b} that certain 364 Day Credit Agreement, dated as of
November 13, 2001, by and among Kmart, JPMorgan Chasc Bank ([/k/a The Chasc Manhattan Bank), as
Adrministralive Agent, Credit Suisse First Boston, Fleet National Bank, and Bank of New York, as
Co-Documentation Agents, as amended, supplemented or otherwise modified from time to time, and all
documents executed in connection therewith,

1.121 “Prepetition Lender Claims™ means all Claims arising under or pursuant to the
Prepetition Credit Agreements.

1.122 “Prepetition Lenders” means the lenders from lime to lime party to the
Frepetition Credit Agreements.

1.123 “Prepetition Note Claims” means all Claims arising under or pursuant to any
of the Prepetition Notes or the indenturcs governing the Prepetition Notes.

1.124 “Prepetition Notcholder Shares” means 25 (08 573 shares of New Holding
Company Common Stock.

1.125 “Prepetition Notes™ means, collectively, (a){i) the 12 5% Notes due March 1,
2005 in the aggregate principal amount of $100,000,000; (ii) the 8.125% Notes due December 1, 2006 in
the aggregate principal amount of $200,000,000; (iii) the 7.75% Notes due October 1, 2012 in the
aggregale principal amount of $157.257.000; (iv) the 8.25% Notes due January 1, 2022 in the aggregate
principal amount of $68,055,000; (iv) the 8.375% Noics due July 1, 2022 in the aggregate principal
amount of $85,550,000; (v) the 7.95% Notes due February 1, 2023 in the aggregate principal amount of
$259,800,000; and (vi) the Series (. Medium Term Notes and Series D Medium Term Notes in the
aggregate principal amount of $222,935,000, in cach case 1ssued by Kmart pursuant to that certain
indenture dated as of February 1, 1985, between Kmart and The Bank of New York, as original indenture
trustee, as thereafter succeeded in that capacity by Wilmington Trust Company as successor indenture
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trustee, as such indenture may have been amended, supplemented, or otherwise modified from time to
time, including, but not limited to, that certain First Supplemental Indenture dated as of March 1, 1991;
{1)(1) the 8.375% Notes due December 1, 2004 in the ageregate principal amount of $300,000,000; (1)
the 9.375% Notes due Febrtary 1, 2006 in the aggregate principal amount of $400,000,000; and (iii} the
9.875% Noles due June 15, 2008 in the aggregate principal amount of $430,000,000; 1n cach case 18sucd
by Kmart pursuant to that certain indenture dated as of December 13, 1999, between Kmart and The
Bank of New York, as original indenture trustee, as thereafter succeeded in that capacity by Wilmington
Trust Company as successor indenture trustee, as such indenture may have been amended, supplemented,
or vtherwise modified from time to time, including, but not limited to, that certain First Supplemental
Indenture dated as of December 13, 1999; that certain Second Supplemental Indenture, dated as of
January 30, 2001; and that certain Third Supplemental Indenture dated as of June 19, 2001; (c) the
Commercial Development Revenue Refunding Bonds (Kmart Corporation Project) Series 1994 in the
apggregate outstanding principal amount of $1,800,000.00, issued under or in connection with the trust
indenture dated as of November 1, 1994 by and between The County Commission of Harmison County, as
1ssucr, and J.P. Morgan Trust Company, National Association (as successor trustee), as indenture trustee,
as thereafter succeeded in that capacity by Wilmington Trust Company as successor indenture trustee,
and all of the right, title and interest of Harrison County in and under the Loan Agreement and the
Promissory Note made between Kmart and The County Commission of Harrison County; and (d) the
Industrial Development Revenue Refunding Bonds (Kmart Corporation Project) Series 1994 in the
ageregale oulstanding principal amount of $2,375,000.00, issued under or in connection with the trust
indenture dated as of October 1, 1994 by and between The Industrial Development Authority of the City
of Liberty, Missouri, as issuer, and UMB Bank, N.A., as indenture trustee, and all of the right, title, and
interest of The Industrial Development Authority of the City of Liberty, Missouri in and under the Loan
Agreement and the romissory Note made between Kmart and The Industrial Development Authority of
the City of Liberty, Missouri.

1.126 “Priority Tax Claim™ means a Claim entitled to priority pursuant to section
507(a)(8) ol the Bankruptcy Code.

1.127 “Pro Rata” means, al any time, the proportion that the Face Amount of a Claim
in a particular Class or Classes bears to (i1) the aggregate Face Amount of all Claims (including Disputed
Claims, bul cxcluding Disallowed Claims) in such Class or Classes, unless this Plan provides otherwise.

1.128 “Professional” means those Persons retained in the Chapter 11 Cases by
separate Bankruptey Court orders pursuant 1o scetions 327 and 1103 of the Bankruptey Code or
otherwise; provided, however, that Professional does not include those Persons retained pursuant to the
Ordinary Course Professional Order.

1.129 “Professional Claim” means an Administrative Claim of a Professional for
compensation for services rendered or reimbursement of costs, expenses or other charges and disburse-
ments incurred relating to services rendered or expenses incurred after the Petition Date and prior to and
including the Effective Date.

1.130  “Professional Fee Order” means the order entered by the Bankruptey Court on

January 25, 2002, authorizing the interim payment of Professional Claims subjeet 1o the Holdback
Amount.

16



1.131 “Registration Rights Agreement™ means the agreement, a form of which will
be attuched to this Plan on or prior to the Exhibit Filing Date as Exhibit GG, whereby New Holding
Company will be obligated to register certain shares of New Holding Company Common Stock pursuant
to the tenns and conditions of such agreement.

1.132  “Reinstated” or “Reinstatement™ mcans (a} leaving unaltered the legal,
equitable and contractual rights to which a Claim entitles the Claimholder so as to leave such Claim
Unimpaired in accordance with section 1124 of the Bankruptcy Code, or (b) notwithstanding any
contractual provision or applicable law that entitles the Claimholder to demand or receive accelerated
payment of such Claim after the cccurrence of a default (1) curmy any such default that occurred betore
or after the Petition Date, other than a default of a kind specified in section 365(b)(2) of the Bankrupicy
Code; (11) reinstating the maturity of such Claim as such maturity existed before such default; (iii)
compensating the Claimholder for any damages incurred as a result of any reasonable reliance by such
Claimholder on such contractizal provision or such applicable law; and (iv) not otherwise altering the
legal, equitable or contractual rights to which such Claim entitles the Claimholder; provided, however,
that any contractual right that does not pertain to the payment when dug of principal and intlerest on the
obligation on which such Claim is based, including, but not limited to, finrancial covenant ratios, negative
pledge covenants, covenants or restrictions on merger or consolidation, “going dark™ provisions, and
affirmative covenants regarding corporate cxistence prohibiting certain transactions or actions contem-
plated by this Plan, or conditioning such transactions or actions on certain factors, shall not be required
to be cured or reinstated m onder to accomplish Reinstatement.

1.133  “Released Parties™ means, collectively, (i) all ofticers of each of the Debtors,
all members of the boards of directors of each of the Debtors, and all employees of cach of the Debtors,
in each case, as of the date of the commencement of the hearing on the Disclosure Statement, (ii) the
Statutory Committees and all members of the Statutory Committees in their respective capacities as such,
(111) the: DIP Agent in its capacity as such, (iv) the DIP Lenders in their capacities as such, (v) The Bank
of New York, as original indenture trustee with respect to the Prepetition Notes, in its capacity as such,
and Wilmington Trust Company, as successor indenture trustee with respect to the Prepetition Notes, in
its capacity as such, (vi) the Plan Investors in their capacities as such, {vii) the Prepetition Lenders in
their capacities as such, (viii) the Prepetition Agent in its capacity as such, (ix) all P'rofessionals, and (x)
with respect to each of the above-named Persons, such Person’s affiliates, principals, employees, agents,
officers, directors, financial advisors, attorneys and other professionals, in their capacities as such.

1.134 *“Reorganized Debtor” or “Reorganized Debtors™ means, individually, any of
New Holding Company, New Operating Company, or any Debtor and, collectively, all of New Holding
Company, New Operating Company, and the Deblors, in cach case from and after the Effective Date.

1.135 “Reorganized . . . “ means the applicable Deblor from and after the Effective
Date.

1.136 “Restructuring Debtors” means those Debtors that will be the subject of a
Restructuring Transaction under this Plan.

1.137  “Restructuring Transaction(s)” means a dissolution or winding up of the
corporate existence of a Debtor or the consolidation, merger, contribution of assets, or other transaction
in which a Reorganized Debilor merges with or transfers substantially all of its assets and Liabilities to a
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Reorganized Debtor or their Affiliates, on or after the Effective Date, as set forth in the Restructuring
Transaction Notice.

1.138 “Restructuring Transactions Notice” means the nouce filed with the
Bankruptcy Court on or before the Exhibit Filing Date as Exhibit H to this Plan listing the Restructuring
Debtors and brietly deseribing the relevant Restrucluring Transaclions, including the corporate structure
of the Reorganized Debtors as described in Exhibit 1 to this Plan.

1.139 “Retained Actions” means all Claims, Causes of Aclion, rights of action, suits
and proceedings, whether in law or in equity, whether known or unknown, which any Debtor or any
Debtors' Estate may hold against any Person, including, without lirmitation, (2} Claims and Causes of
Action brought prior to the Effective Date, (b} Claims and Causes of Action against any Persons for
fatlure to pay for products or services provided or rendered by any of the Debtors, (¢) Claims and Causes
of Action relating to strict enforcement of any of the Debtors® intellectual property rights, including
patents, copyrights and trademmarks, and (d) Claims and Causcs of Action sceking the recovery of any of
the Debtors” or the Reorganized Debtors’ accounts receivable or other receivables or rights to payment
created or arising in the ordinary course of any of the Debtors’ or the Reorganized Debtors’ businesses,
including, without limitation, claim overpayments and tax refunds; provided, however, that the foregoing
shall not include Trust Claims (including Avoidance Claims that are Trust Claims), which will be
transterred to the Kmart Creditor Trust, Avoidance Claims, or Claims explicitly released under this Plan
or by Final Order of the Bankruptey Court prior to the date hereof.

1.140  “Scheduled” means, with respect to any Claim or Intcrest, the status, priority,
and amount, if any, of such Claim or Interest as set forth in the Schedules.

1.141  “Schedules” mcans the schedules of assets and labilities and the staiements of
{inancial affairs filed in the Chapter 11 Cases by the Debtors, as such schedules or statements have been
or may be further modified, amended or supplemented from time to time in accordance with Bankruptcy
Rule 1009 or orders of the Bankruptcy Court.

1.142 “Secured Claim™ means a Claim secured by a security interest in or a lien on
praperty in which a Deblor’s Estate has an interest or that is subject to setoff under section 553 of the
Bankruptcy Code, to the extent of the value, as of the Effective Date or such other date as is established
by the Bankruptcy Court, of such Claimholder’s interest in the applicable Estate’s interest in such
property or to the extent of the amount subject to setofT, as applicable, as determined by a Final Order of
the Bankruptcy Court pursuant to section 506(a) of the Bankruptcy Code or in the case of setofl,
pursuant to section 553 of the Bankriptey Code, or as otherwise agreed upon in writing by the Debtors
and the Claimholder.

1.143 “Securities Act” means the Securities Act of 1933, as now in etfect or hereafter
amended.

1.144 “Securities Action™ means any Cause of Action by a Person, other than by ot on
behalf of a Debtor, against any Person other than a Debtor arising out of or related to a Person's
ownership of Interests, including Existing Common Stock, including, without limitation, the following
actions, (i) those certain ¢lass actions on behalf of purchascers of securitics who purchasged such securities
between March 13, 2001 and May 15, 2002 as such class actions were amended and consolidated by
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pleading filed on November 1, 2002 in the United States Distnict Court [or the Eastern District of
Michigan; (ii) a class action of behalf of participants in or beneficiaries of the Kmart Corporation
Retirement Savings Plan filed on March 18, 2002 m the United States Diistrict Court for the Eastern
District of Michigan; (iii) an action on behalf of three limited partnerships that purchased stock ol
BlueLight.com [iled on April 26, 2002 in the United States District Court for the Eastern District of
Michigan; and (iv) an action filed on February 14, 2003 by the Softbank Funds against Charles Conaway
in the Circuit Court of Cook County, Tllinois, Case No. 03L1875.

1.145 “Security” shall have the meaning ascribed to it in section 101{49) of the
Bankrupicy Code.

1.146 “Servicer” has the meaning ascribed to it in Article 7.10 of this Plan.

1.147 “SFPR” means S.F.P.R., Inc., a Puerto Rico corporation, debtor-in-possession
in Case No. 02-0249% pending in the Bankruptcy Court.

1148 “Statutory Committees” means, collectively, the Unsecured Creditors’
Committee, the Financial Institutions’ Committee, and the Equity Committee,

1.149 “Subordinated Securities Claim” means a Claim subject to subordination
under section 510(b) of the Bankruptcy Code, including, without limitation, any Claim that anises from
the rescission of a purchase or sale of a Security of any of the Debtors (including, without limitation,
Existing Common Stock), or for damages ansing from the purchasc or sale of such a Security, or for
reimbursement, indemnification, or contribution allowed under section 502 of the Bankruptey Code on
account of such Claim,

1.150  “Total Investor Shares™ means all shares of New Holding Company Common
Stock to be 1ssucd o the Plan Investors pursuant to the Investmment Agrecment. Based upon the
Prepetition Lender Claims held by the Plan Investors as of January 24, 2003, the number of Tolal
Investor Shares would be calculated to be 29,282 723,

1.151 “Trade Vendor/Lease Rejection Claim™ means, subject to Article 5.7 hereof, a
Claim anising as a result of (1) retail merchandisc or services provided by trade vendors or service
providers, (i1) rejection of executory contracts and unexpired leases, (iii} guarantics related to rejected
executory contracts and unexpired leases, (iv) guaranties with respect to industrial revenue bonds, (v)
unsceurcd deficiency clums, i any, (vi) guarantics related to third-party leases, and (vii) Other
Unsecured Claims that have made the Other Unsecured Claim Election.

1.152 “Trade Vendor/Lease Rejection Claimholder Shares” means 31,945,161
shares of New Holding Company Common Stock.

1.153 “Trade Vendors Collateral Agent™ mecans the enlity appointed by the

Unsecured Creditors’ Committee, which is reasonably acceptable to the Debtors, which shall hold all
licnts with respect (o the Trade Vendors® Lien pursuant to Article 7.13 of this Plan.
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1.154 “Trade Vendors® Lien” mcans any licns granted to the Trade Vendors
Collateral Agent, as of the Effective Date, pursuant to Article 7.13 of this I’lan and Exhibit J-2 to this
Plan.

1.155 “Trust Advisory Board” means the board that is to be created pursuant fo
Article 11.4 of this Plan for the purpose of advising the Trustee with respect to decisions affecting the
Kmart Creditor Trust.

1.156 “Trust Agreement” means that certain Trust Agreement that will govern the
Kmart Creditor I'tust, a form of which is attached to this Plan as Exhibit K.

1.157 “Trust Assets” means the Trust Claims and any assets to be ttansforred o and
owned by the Kmart Creditor ‘Ttust pursuant to Article 11,2 of this Plan.

1.158 “Trust Claims™ means any and all Causes of Actton, other than Securities
Actions, against any Person or cnlily ansing from, in conneclion with, or relating 1o ihe subject matters
of the Investigations which, for purposes hereof, means the Accounting and Stewardship Investigations,
including all matters authorized by order entered by the Bankruptey Court on Septermber 4, 2002
approving the participation, on a joint interest basis, of the Statutory Committees in said Investigations,
and including all matters arising from, in connection with, or relating to the subject matter of responses
to the Government Inguiries (as each of such terms is defined in the Disclosure Statement).

1.15%  “Trust Preferred Obligations™ means all obligations of the Debtors arising
under or pursuant 1o the Trust Preferred Securities and related Indenture by and between Kmart
Corporation and The Bank of New York, as Trustee, dated June 6, 1996, the First Supplemental
Indenture of the same date, and related documents.

1,160  “Trust Recoveries” means any and all proceeds received by the Kmart Creditor
Ttrust from (&) the prosecution to, and collection of, a final judgment of a Trust Claim against a Person,
or (b) the settlement or other compromise of a Trust Claim against a Person, and (c) Designated Trust
Recoveries.

1.161 “Trust Preferred Securities” means those certain mandatorily redecmable
convertible preferred securities issued by Kmart Financing 1, an Affiliate Debtor, pursuant to that certain
Declaration of Trust by Kmart Financing I dated as of February 16, 1996, as amended and restated as of
June 6, 1996,

1.162 “Trustee™ means the irustee of the Kmarl Creditor Trust as contemplated by the
Trust Agreement.

1.163 “Unimpaired™ refers to any Claim that is not Impaired.
1.164 “Unsecured Creditors’ Committee” means the Official Unsecured Creditors’
Committee appointed pursuant to scction 1102(a) of the Bankruptcy Code in the Chapter 11 Cascs, as the

membership thereof may change from time to time.

1.165 “Voting Deadline” means April 4, 2003, at 4:00 p.m. prevailing Eastern Time.
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1.166 “Workers’ Compensation Program™ mcans, colleclively, the Debtors’
workers' compensation programs in all states in which they operate pursuant to which the Debtors
provide their employees with workers’ compensation coverage for claims arising from or related to their
employment with the Deblors,

C. Rules of Interpretation

For purposes of this Plan, unless otherwise provided herein, (a) whenever from the
context it is appropriate, each term, whether stated in the singular or the plural, will include both the
singular and the plural; (b) cach pronoun stated in the masculine, feminine or neuter includes the
masculine, feminine and neuter; (¢) unless otherwise provided in this Plan, any reference in this Plan to a
contract, instrurnent, release or other agreement or document heing in a particular form or on particular
terms and conditions means that such document will be substantially in such form or substantially on
such terms and condilions; (d) any reference in this Plan to an existing document or schedule filed or to
be filed means such document or schedule, as it may have been or may be amended, modified or
supplemented pursuant to this Plan; (¢} any reference to an entity as a holder of a Claim or Interest
includes that entily’s successors and assigns; (f) all references in this Plan to Sections, Articles and
Exhibits are references to Sections, Articles and Exhibits of or to this Plan; (g) the words “herein,”
“hereunder” and “hereto™ refer to this Plan in its entirety rather than to a particular portion of this Plan;
(h) captions and headings to Articles and Sections are inserted for convenience of reference only and are
not intended to be a part of or to affect the interpretation of this Plan; (i) subject to the provisions of any
contract, certificates of incotporation, by-laws, instrument, release or other agreement or document
cntered into in connection with this Plan, the rights and obligations arising under this Plan shall be
governed by, and construed and enforced in accordance with, federal law, including the Bankruptcy
Code and Bankruptey Rules; and (j) the rules of construction set forth in section 102 of the Bankruptcy
Code will apply.

This Plan is the product of extensive discussions and negotiations between and among,
inter alia, the Debtors, the Statutory Committees, the Plan Investors, the Prepetition Agent on behalf of
the Prepetition Lenders, and certain other creditors and constituencies. Each of the foregoing was
represented by counsel who cither (4) participated in the formulation and documentation of, or (b) was
afforded the opportunity to review and provide comments on, the Plan, Disclosure Statement, and the
documents ancillary thereto. Accordingly, the general rule of contract construction known as “contra
preferentem’” shall not apply to the construction or interpretation of any provision of this Plan, Disclosure
Statement, or any contract, instrument, release, indenture, exhibit, or other agreement or document
generated in connection herewith.

. Computation of Time

In computing any period of time prescribed or allowed by this Plan, unless otherwise
expressly provided, the provisions of Bankruptey Rule 9006(a) shall apply.
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E. References to Monetary Figures

All references in this Plan to monetary figures shall refer to United States of Amernica
currency, unless otherwise expressly provided.

F. Exhibits

All Exhibits are incorporated into and are a part of this Plan as if set forth in full herem
and, to the extent not annexed hereto, such Exhibits shall be filed with the Bankruptey Court on or before
the Tixhibit Tiling Date. After the Exhibit Filing Date, copies of Exhibits can be obtained upon written
request (o Skadden, Arps, Slate, Meagher & Flom (I1linois), 333 West Wacker Drive, Chicago, [llinois
60606 (Attn: John Wm. Butler, Jr., Esq.), counsel to the Debtors, or by downloading such exhibits from
the Court’s website at http:\\www.ilnb.uscourts.gov. To the extent any Exhibit is inconsistent with the
terms of this Plan, unless otherwise ordered by the Bankruptcy Court, the non-Exhibil portion of this
Plan shall control.

ARTICLEII

ADMINISTRATIVE EXPENSES,
PRIORITY TAX CLAIMS,
AND OTHER UNCLASSIFIED CLAIMS

2.1 Administrative Claims. Subject to the provisions of Article X of this Plan, on
the first Distribution Date or Perodic Distribution Dale occurting afier the later of (a) the date an
Administrative Claim becomes an Allowed Administrative Claim or (b) the date an Adminisirative
Claim becomes payable pursuant to any agreement between a Debtor (or 2 Reorganized Debtor) and the
holder of such Administrative Claim, an Allowed Administrative Claimholder in the Chapter 11 Cases
shall receive, in tull satisfaction, settlement, release, and discharge of, and in exchange for, such
Administrative Claim, (i) Cash equal to the unpaid portion of such Allowed Administrative Claim or (i1}
such other treatment as to which the Debtors (or the Reorganized Debtors) and such Claimholder shall
have agreed upon in writing; provided, however, that (x) Claimholders of Claims arising under the DIP
Facility shall be deemed to have Allowed Claims as of the Effective Date in such amount as to which the
Debtors and such Claimholders shall have agreed upon in writing or as determined by the Bankruptcy
Court, which DIP Facility Claims shall be paid in accordance with Article 10.1 of this Plan, {y) the Plan
Investors shall be deemed to have an Allowed Plan Investor Claim arising under the Investment
Agreement in such amount as to which the Debtors and the Plan Investors shall have agreed upon in
wriling or as fixed by the Bankruptey Court, which Plan Investor Claim shall be paid in full in Cash on
the Effective Date, and (z) Allowed Administrative Claims with respect 1o liabilities incurred by the
Debtors in the ordinary course of business during the Chapter 11 Cases shall be paid in the ordinary
colrse of buginess in accordance with the terms and conditions of any agreements relating thereto.

2.2 Priority Tax Claims. Commencing on the first Periodic Distribution Date
occurring after the later of (a) the date a Priority 'l'ax Claim becomes an Allowed Prionity Tax Claim or
(b) the date a Priority Tax Claim first becomes payable pursuant to any agreement between a Debtor (or
a Reorganized Debtor) and the holder of such Priority Tax Claim, at the sole option of the Debtors (or
the Reorganized Debtors after the Effective Date), such Allowed Priority Tax Claimholder shall be
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entitled to receive on account of such Priority Tax Claim, in full satisfaction, settlement, release and
discharge of, and in exchange for, such Prionity Tax Claim, (i) equal Cash payments on the last Business
Day of each three-month period following the Effective Date, during a period not to exceed six years
alter the asscssment of the tax on which such Claim is based, totaling the aggregate amount of such
(laim plus simple interest on any outstanding balance from the Effective Date calculated 100 basis
puints greater than the interest tate provided under the Exit Financing Facihily as of the Effective Dale, or
such lesser rate apreed to by a particular taxing authority, (ii) such other treatment agreed to by the
Allowed Priority Tax Claimholder and the Debtors (or the Reorganized Debtors), provided such
treatment 1s on more favorable terms to the Debtors (or the Reorganized Debtors after the Effectlive Dale)
than the treatment set forth in clause (i) hereof, or (iii) payment in full in Cash.

2.3 PBGC Claims. Upon confirmation and substantial consurnmation of the Plan,
the Reorganized Debtors will continue the Kmart Corporation Employee Pension Plan in accordance
with applicable law, and the Deblors® obligalions under applicable law with respect o continued funding
of the Kmart Corporation Employee Pension Plan will remain unaltered. Nothing in the Plan shall be
deemed to discharge, release, or relieve the Debtors, the Reorganized Debtors, or their controlled group
of or trom any current or future liability under applicable law with respect to the Kmart Corporation
Employce Pensiont Plan. Any and all obligations under the Kmart Corporation Emnployec Pension Plan
shall be paid in accordance with the terms and conditions of the Kmart Corporation Employee Pension
Plan and in accordance with applicable law. On the Effective Date, the PRGC will be deemed to have
withdrawn the PBGC Claims with respect to the Kmart Corporation Employee Pension Plan.

2.4 Workers’ Compensation Programs. Upon confirmation and substantial
consummation of the Plan, the Reorganized Debtors shall continue the Workers’ Compensation
Programs it accordance with applicable state laws. Nothing in the Plan shall be deemed to discharge,
release, or relieve the Debtors or Reorganized Debtors from any current or future liability with respect to
any of the Workers” Compensation Programs. The Reorganized Debtors shall be responsible for ail valid
claims for benefits and liabilities vnder the Workers® Compensation Programs regardless of when the
applicable injurics were incurred. Any and all obligations under the Workers® Compensation Progratms
shall be paid in accordance with the terms and conditions of Workers’ Compensation Programs and in
accordance with all applicable laws,

2.5 Consignment Claims. Notwithstanding section 1141(c} or any other provision
of the Bankruptcy Code, all liens, if any, of Persons who provided goods to the Debtors on consignment
(1) prior to the Petition Date and who hoeld valid, enforceable, and perfected liens in such goods (a)
pursuant Lo a wnlicn agreement with the Debtors and (b) in accordance with applicable law or (11) afier
the Petition Date pursuant to any order of the Bankruptcy Court shall, in each case, survive the Effective
Date and continue in accordance with the contractual terms of the underlying agreements between the
Dehtors and such Persons and shall remain enforceable as of the Effective Dale with the same extlenl,
validity and priority as existed as of the Petition Date or pursuant to such order, as the case may be. All
other Persons who provided goods to the Debtors on consignment shall be deemed to hold Trade
Vendor/Lease Rejection Claims under this Plan. Pursuant to Article 10.4 of this Plan, no request for
payment of an Administrative Claim nced be filed with respect to any Claim contemplated by this Article
2.5, which Claim shall be payable by the Debtors in the ordinary course of business.
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ARTICLE 11

CLASSIFICATION OF CILAIMS AND INTERESTS

Pursuant to section 1122 of the Bankruptcy Code, set forth below is a designation of
classes of Claims against and Interests in the Debtors. A Claim or Interest is placed in a particular Class
for the purposes of voting on this Plan and of receiving distributions pursuant to this Plan only (o the
extent that such Claim or Interest is an Allowed Claim or an Allowed Interest in that Class and such
Claim or Intercst has not been paid, released, or otherwise scitled pnior 1o the Effective Date. In
accordance with section 1123(a)(1) of the Bankruptcy Code, Administrative Claims and Priority Tax
Claims of the kinds specified in sections 507{a}(1} and 507(a)(8} of the Bankruptcy Code have not been
classificd and their reatment 15 sct forth in Article IT above, This Plan, though proposed jointly,
constitutes a separate plan proposed by each of the Debtors. Therefore, except as expressly specified
herein, the classifications set forth below shall be deemed to apply separately with respect to each plan
proposcd by cach such Deblor. Each class for cach Deblor 1s identificd by the designation “IDID-NN,”
where “DD" is the abbreviation for the name of each Debtor as specified on pages 2 and 3 of the Plan,
and “NN" is the class number as identified below. Thus, for example, the class of Secured Claims (Class
1), il any, against Kmart of Michigan, Inc. 15 identificd by the designation “KM-MI-1."

31 Class 1. (Class 1 consists of separate subclasses for all Secured Claims that may
cxisl against a particular Deblor.

3.2 Class 2. Class 2 consists of all Other Priority Claims that may exist againsta
particular Debtor.

33 Class 3. Class 3 consists of all Prepetition Lender Claims. This Class is
applicable only to the Chapter 11 Cases af the following Debtors: Kmart, Kmart Amsterdam, Kmart
Holdings, Kmart-IN, Kmave-MT, Kmart-MPS, Kmart-NC, Kmart-PA, Kmart-TX, Big Beaver Caguas,
Big Beaver Development, Big Beaver Flovida, Big Beaver Guaynabo, Bluelight, and SFPR.

34 Class 4. Class 4 consists of all Prepetition Note Claims. This Class is
applicable only to the Chapter 11 Case of Kmart.

35 Class 5§, Class 5 consists of all Trade Vendotr/Lease Rejection Claims that may
cxasl against a particular Debtor.

3.6 Class 6. Class 6 consists of all Other Unsecured Claims that may exist against a
particular Debtar,

3.7 Class 7. Class 7 consisls of all General Unsecured Convenience Claims that
may exist against a particular Debtor.

3.8 Class 8. Class B consists of all Trust Preferred Obligations. This Class is
applicable only to the Chapter 11 Cases af the following Debtors: Kmart and Kmart Financing 1,

39 Class 9. Class 9 consists of all Intercompany Claims that may exist against a
particular Debtor.
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3.10 Class 10. Class 10 consists of all Subordinated Securities Claims. This Class is
applicable only to the Chapter 11 Case of Kmart.

311 Class 11. Class 11 consists of all Existing Common Stock and all Interests that
may exist with respect to an Affiliate Debtor.

3.12 Class 12. Class 12 consists of all Other Interests. This Class is applicable only
ta the Chapter 11 Cuse of Kmart.
ARTICLE IV

IDENTIFICATION OF CLASSES OF CLAIMS
AND INTERESTS IMPAIRED AND UNIMPAIRED BY THE PLAN

4.1 Classes of Claims That Are Unimpaired. The following Classes are
Unimpaired by the Plan:

Class 1 {Secured Claims)
Class 2 (Other Priority Claims)

4.2 Impaired Classes of Claims and Interests. The following Classes are
Impaired by the Plan:

Class 3 (Prepetition Lender Claims)
Class 4 {(Prepetition Note Claims)
Class 5 (Trade Vendor/Lease Rejection Claims)
Class 6 (Other Unsecured Claims)
Class 7 (General Unsecured Convenience Claims)
Class & (Trust Preferred Obligations)
Class 9 (Tntercompany Claims)
Class 10 (Subordinated Sceuritics Claims)
Class 11 (Existing Common Stock)
Class 12 (Other Interests)
ARTICLE Y

PROVISIONS FOR TREATMENT
OF CLAIMS AND INTERESTS

The treatment of Claims and Interests as provided in this Article V represents a
compromise and full and final settlement, pursuant to scction 1123(b)(3) of the Bankruptey Code and
Bankruptcy Rule 9019, of the vartous Claims and Interests of parties in interest in the Chapter 11 Cases,
in¢luding such Claims relating to guarantees by certain Affiliate Debtors of Kmart’s obligations under
the Prepetition Credit Agreements and issues related to the substantive consolidation of the Debtors as
contemmplated by this Plan, but solely for the purpose of this Plan,
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5.1 Class 1 (Sccured Claims). Except as otherwise provided m and subject to
Article 9.8 of this Plan, at the sole option of the Debtors or Reorganized Debtors, (i) the legal, equitable,
and contractual nights of cach Allowed Sceured Claimhbolder shall be Reinstated or (ii) each Allowed
Secured Claimholder shall receive, in full satisfaction, settlement and release of, and in ¢xchange for, 1ts
Allowed Secured Claim (A) Cash in an amount equal to the value of the Secured Claimholder’s interest
in the property of the Estate which constitutes collateral for such Allowed Secured Claim, or (B) the
property of the Estate which constitutes collateral for such Allowed Secured Claim, or (C) such other
treatment as to which the Debtors (or the Reorganized Debtors) and the holder of such Allowed Secured
Claim have agreed upon in writing, provided that such treatment is not more favorable than the treatment
m ¢lause (A) or clause (B) above, The Debtors or the Reorganized Debtors, as the case may be, shall
determine which treatment of those set forth in the preceding senlence will be provided to each Allowed
Secured Claim on the later of (i) the Effective Date or (11) ten days after the date such Claim beeomes an
Allowed Secured Claim. The Reorganized Debtors shall provide notice of the treatment to be provided
to each holder of an Allowed Secured Claim as soon as practicable after the later of (x) the Effective
Date or (y) ten days afler the date such Claimholder’s ¢laim becomes an Allowed Secured Claim. In the
event the Debtors or the Reorganized Debtors, as the case may be, fail to designate (he treatment of an
Allowed Secured Claim, the legal, equitable, and contractual rights of the Allowed Secured Claimholder
with respeet to such Allowed Secured Claim shall be Reinstated. The Debtors® failure to object to such
Secured Claims in their Chapter 11 Cases shall be without prejudice to the Reorganized Debtors’ right to
contest or otherwise defend against such Claims in the Bankruptey Court or other appropriate non-
bankruptcy forum (at the option of the Debtors or the Reorganized Debtors) when and 1f such Claims are
sought to be enforced by the Secured Claimholder. Notwithstanding section 1141{c} or any other
provision of the Bankruptey Code, all valid, enforceable and perfected prepetition liens on property of
the Debtors held by or on behalf of the Secured Claimholders with respect to such Claims shall survive
the Effective Date and continue in accordance with the contractual terms of the underlying agreements
with such Claimholders and/or applicable law until, as to each such Claimholder, the Allowed Secured
Claims of such Secured Claimholder are satisfied in accordance with the provisions of this Article 5.1.

5.2 Class 2 (Other Priority Claims). Except as otherwise provided in and subject
to Article 9.8 of this Plan, on the first Periodic Distribution Date occurring after the later of (i} the date
an Other Priority Claim becomes an Allowed Other Priority Claim or (if) the date an Qther Priority
Claim becomes payable pursuant lo any agreement between the Debtors (or the Reorganized Debtors)
and the holder of such Other Priority Claim, each Allowed Other Priority Claimholder shall reecive, in
full satisfaction, settlement, release, and discharge of, and in exchange for, such Other Priority Claim, (a)
Cash in an amount equal to the amount of such Allowed Other Priority Claim or (b) such other treatment
as to which the Debtors (or the Reorganized Debtors) and such Claimholder shall have agreed upon in
writing, provided that such treatment is not more favorable than the treatment in clause (a) above. The
Debtors’ failure to object to an Other Priorily Claim in their Chapler 11 Cases shall be without prejudice
to the Reorganized Debtors’ right to contest or otherwise defend against such Claim in the Bankruptey
Court or other appropriate non-bankruptcy forum (at the option of the Debtors or the Reorganized
Debtors) when and if such Claim is sought o be enforced by the Other Priority Claimholder,

53 Class 3 (Prepetition Lender Claims). Upon the occurrence of the Effective
Date, the Prepetition Lender Claims are hereby Allowed in the aggregate amount of $1,076,156,647.02.
On the Effective Date, the Prepetition Lenders shall receive, in full satisfaction, settlement, release, and
discharge of, and in exchange for, their Prepetition Lender Claims (including any prepetition setoft
claims and sclolf claims assertable pursuant to the DIP Facility Order), Cash in an amount cqual to forty
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percent (40%) of the aggregate Allowed amount of the Prepetition Lender Claims, with such consider-
ation representing a compromise and settlement, pursuant to section 1123(bY3) of the Bankruptcy Code
and Bankruptcy Rule 9019, of the Prepetition Lender Claims, including such Claims relating 1o
guarantees by certain Atfiliate Debtors of Kmart’s obligations under the Prepetition Credit Agreements
and issucs related o the substantive consolidation of the Debtors as contemplated by this Plan, but solcly
for the purpose of this Plan, provided, however, that, subject to the terms and conditions of the Invest-
ment Agreement, the Plan Investors shall be deemed to utilize Cash that they are entitled to receive
pursuant to this Article 5.3, plus additional amounts to be paid by the Plan Investors pursvant to the
Investment Agreement, to purchase the Total Investor Shares pursuant to the terms of the Investment
Agrecment. In addihon, with respect to each lelter of eredit outstanding under the Prepetition Credit
Agreements as of February 20, 2003, the Reorganized Debtors shall, as soon as practicable after the
Effective Date, (i} obtain a replacement letter of credit, (it} provide cash collateral equal to 105% of the
face amount of the letter of credit, or (it1) 1f such leiter of ¢redit has been drawn, reimburse the
Prepetition Lenders (or issuing bank, as applicable) with respect to such drawn letter of credit in full in
Cash on the Effective Date. All distributions to Prepetition Lenders other than the Plan Investors under
this Article 5.3 shall be made to the Prepetition Agent under the Prepetition Credit Agreements for
immediate distribution to the Prepetition Lenders in accordance with the terms of the Prepetition Credit
Agreements.

54 Class 4 (Prepetition Note Claims). The Prepetition Note Claims are Allowed
Prepetition Note Claims in the aggregate amount of $2,279,319,538.47. Each Prepetition Note
Claimholder shall recerve, 1 [ull satisfaction, settlement, release, and discharge of, and 1n exchange for,
its Prepetition Note Claims, (a) on the Effective Date, its Pro Rata share of the Prepetition Noteholder
Shares, subject to dilution, with the amount of each Prepetition Note Claimholder’s Pro Rata share equal
to the total number of Prepetition Noteholder Sharcs multiplicd by a fraction, the numerator of which 1s
¢qual to the amount of such Prepetition Noteholder's Allowed Prepetition Note Claim, and the denomi-
nator of which is equal to all Allowed Prepetition Note Claims, with the amount of such Prepetition
Notcholder Shares being inclusive of New Holding Company Stock otherwise allocable to holders of
‘I'rust Preferred Obligations under Article 5.8 pursuant to the subordination provisions of all documents
pertaining to the Trust Preferred Sceuritics and evidencing the rights and obligations of the Trust
Preferred Obligations, in each case payable directly to the Servicer of the Prepetition Note Claims for
distribution to holders of the Prepetition Note Claims; (b) on the Effective Date and in lieu of any claim
under Article 10.3 of this Plan by or on behalf of any indenture trustee for the Prepetition Notes, its Pro
Rata share (calculated as provided in clause (a) of this Article 5.4) of Cash in an amount equal to the
reasonable fees and expenses of any indenlure trusiee for the Prepetition Notes, as approved by the
Bankruptcy Court pursnant to Section 1129(a)(4) of the Bankruptey Code, not to exceed $1,500,000; and
(c) commencing on the Distribution Date, its Pro Rata Share of the Trust Recoveries, if any, other than
the rights to such Trust Recoveries to which holders of Subordinated Securities Claims and Existing
Common Stock may be entitled pursuant to Article 5.10 and Article 5.11 of the Plan, with the amount of
each Prepetition Note Claimholder’s Pro Rata share equal to the total amount of such rights multiplicd by
a [raction, the numerator of which is equal to the amount of such Prepetition Note Claimholder's
Allowed Prepetition Note Claim, and the denominator of which is equal to the sum of all Allowed Non-
Lender Claims, with such consideration representing a compromise and settlement, pursuant to section
1123(b)}(3) of the Bankruptcy Code and Bankruptcy Rule 9019, of the Prepetition Lender Claims,
including such Claims relating to guarantees by certain Affiliate Debtors of Kmart's obligations under
the Prepetitton Credit Agreements and issues related to the substantive consolidation of the Debtors as
contemplated by this Plan. Notwithstanding anything in this Article 5.4 to the contrary, any Prepetition
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Note (laims held by the Debtors shall be deemed cancelled as of the Lffective Date, and the Debtors
shall not reeeive or retain any property or mterest mm properly on account of such Prepetition Note Claims
under this Plan. The calculation of the Pro Rata interests of other Prepetition Note Claimholders called
for in this Article 5.4 shall be made as if the Prepetition Note Claims held by the Debtors were not
cutstanding as of the time ol such calculation. In the event that the Class of Prepetition Notes rejects the
Plan, holders of T'tust Preferred Obligations shall not receive or retain any property or interest in
property on account of such Obligations under the Plan,

5.5 Class 5 (Trade Vendor/Lease Rejection Claims). Except as otherwise
provided m and subject to Article 9.8 of this Plan, commencing on the Distribution Date or first Periodic
Distribution Date occurring after the later of (i) the date a ‘I'tade Vendor/Lease Rejection Claim becomes
an Allowed Trade Vendor/Lease Rejection Claim or {ii) the date a Trade Vendor/Lease Rejection Claim
becormes payable pursuant to any agreement between the Debtors (or the Reorganized Debtors) and the
holder of such Trade Vendor/Lease Rejection Claim, cach Trade Vendor/Lease Rejection Claimholder
shall receive, in full satisfaction, settlement, release, and discharge of, and in exchange for, such Allowed
Trade Vendor/Lease Rejection Claim, (a) its Pro Rata share of the Trade Vendor/l.ease Rejection
Claimholder Shares, subject to dilution, with the amount of each Trade Vendor/Lease Rejeclion
Claimholder’s Pro Rata share equal to the total number of Trade Vendor/I.ease Rejection Claimholder
Shares multiplied by a fraction, the nutnerator of which is equal to the amount of such Trade Ven-
dor/Lease Rejection Claimholder’s Allowed Trade Vendor/Lease Rejection Claim, and the denominator
of which is equal to all Allowed Trade Vendor/Lease Rejection (Claims; and (b) its Pro Rata Share of the
Trust Recoveries, if any, other than the rights to such Trust Recoveries to which holders of Subordinated
Sceuritics Claims and Existing Common Stock may be entitled pursuant to Article 5.10 and Article 5.11
of the P’lan, with the amount of each Trade Vendor/I_ease Rejection Claimholder’s Pro Rata share equal
to the total amount of such rights multiplied by a fraction, the numerator of which is equal to the amount
of such Trade Vendor/I.ease Rejection Claimholder’s Allowed Trade Vendor/Lease Rejection Claim, and
the denominator of which 1s equal to the sum of all Allowed Non-Lender Claims, with such consider-
ation representing a compromise and settlement, pursueant to section 1123(b)(3) of the Bankruptcy Code
and Bankruptcy Rule 9019, of the Prepetition Lender Claims, including such Claims relating to
guarantees by certain Affiliate Deblors of Kmart’s obligations under the Prepetition Credil Agreements
and issues related to the substantive consolidation of the Debtors as contemplated by this Plan. The
Debtors’ failure to object to a Trade Vendor/Lease Rejection Claim in their Chapter 11 Cases shall be
without prejudice to the Reorganized Debtors’ right to contest or otherwise defend against such Claim in
the Bankruptcy Court or other appropriate non-bankruptey forum (at the option of the Debtors or the
Reorganized Debtors) when and if such Claim is sought to be enforced by the Trade Vendor/Lease
Rejection Claimholder. All distributions to holders of Trade Vendor/Lease Rejection Claims shall be
made to the Disbursing Agent for immediate distribution to holders of Trade Vendor/Lease Rejection
Claims pursuant to the terms of this Plan.

5.6 Class 6 (Other Unsecnred Claims). Except as olherwise provided in and
subjeel to Article 9.8 of this Plan, each Other Unsecured Claimholder holding an Allowed Other
Unsecured Claim shall receive, in full satisfaction, settlement, release, and discharge of, and in exchange
for, such Other Unsecured Claim, (a) on the third anniversary of the Effective Date (or, if such date 1s not
a Business Day, the next Business Day), its Pro Rata share of the Other Unsecured Claim Cash Payment
Amount to be paid hereunder, with the amount of cach Other Unsecured Claimholder’s Pro Rala share
cqual Lo the amount of the Other Unsecured Claim Cash Payment Amount multiplied by a fraction, the
numerator of which is equal to the amount of such Other Unsecured Claimant’s Allowed Other
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Unsecurad (Claim, and the denominator of which is equal to the aggregate amount of all Allowed Other
Ungecured Claimms, provided, however, that, in the event an Other Unsecured Claimholder makes the

Other Unsecured Claim Election, such Other Unsecured Claimholder shall be deemed (1) (o be a Trade
Vendor/T ease Rejection Claimholder and shall receive, in lieu of its Pro Rata share of the Other
Unseeured Claim Cash Paymentl Amount, the Trade Vendor/Lease Rejection Claimhbolder treatment as
provided for in this Plan, and (ii) to consent to the Other Unsecured Claim Estimation Procedure, and (b)
commencing on the first Periodic Distribulion Dale occurring alter the later of (x) the date an Other
Unsecured Claim becomes an Allowed Other Unsecured Claim or (y) the date an Other Unsecured Claim
becomes payable pursuant to any agreement between the Debtors (or the Reorganized Debtors) and the
holder of such Other Unsecured Claim, its Pro Rata share of the Trust Recovenes, 1f any, other than the
rights to such Trust Recoveries to which holders of Subordinated Securities Claims and Existing
Common Stock may be entitled pursuant to Article 5.10 and Article 5.11 of the Plan, with the amount of
each Other Unsecured Claimbolder’s Pro Rata share equal to the total amount of such rights multiplied
by a [raction, the numerator of which 15 equal to the amount of such Other Unsecured Claimholder’s
Allowed Other Unsecured Claim, and the denominator of which is equal to the aggregate amount of all
Allowed Non-Lender Claims, with such consideration representing a compromise and settlement,
pursuant o section 1123(6)(3) of the Bankruptcy Code and Bankruptecy Rule 2019, of the Prepetition
Lender Claims, including such Claims relating to guarantees by certain Affiliate Debtors of Kmart's
obligations under the Prepetition Credit Agreements and issues related to the substantive consgolidation of
the Debtors as contemplated by this Plan. Each of the Other Unsecured Claimholder’s Pro Rata share of
the Other Unsecured Claim Cash Payment Amount shall be an obligation of New Holding Company and
New Operating Company. The tighl of a holder of an Allowed Other Unsccured Claim to receive its Pro
Rata share of the Other Unsecured Claim Cash I’ayment Amount shall be personal to such holder and
shall be non-transferable except upon death of the interest holder or by operation of law,

5.7 Class 7 (General Unsecured Convenience Claims), Except as otherwise
provided in and subject to Article 9.8 of this Plan, on the first Periodic Disiribution Date occurring after
the later of (i) the date a General Unsecured Convenience Claim becomes an Allowed General Unse-
cured Convenience Claim or (ii) the date a General Unsecured Convenience Claim becomes payable
pursuant to any agreement between the Debtors (or the Reorganized Debtors) and the holder of such
General Unsceured Convemience Clamm, the holder of an Allowed General Unsecured Convenicnce
Claim shall receive, in full satisfaction, settlement, release, and discharge of, and in exchange for, such
General Unsecured Convenience Claim, Cash equal to (a) six and one-quarter percent (6.25%) of the
amount of such Allowed Claim if the amount of such Allowed Claim is less than or equal to $30,000 or
(b) $1,875 if the amount of such Allowed Claim is greater than $30,000 and the holder of such Claim has
made the Convenience Class Election. Any Trade Vendor/Lease Rejection Claims or Other Unsecured
Claims that are treated as Genceral Unsccured Convenicnec Claims shall not otherwise be treated as Trade
Vendor/Lease Rejection Claims or Other Unsecured Claims under this Plan; provided, however, that the
holder of any General Unsecured Convenience Claim that would otherwise constitute a Trade Ven-
dor/Lease Rejection Claim under this Plan and that is in an amount equal to or lcss than $30,000 may
clect to be treated as a Trade Vendor/Lease Rejection Claimholder and shall receive in lieu of any
payment under this Article 5.7, the Trade Vendor/Lease Rejection treatment as provided for in this Plan,

5.8 Class 8 (Trust Preferred Obligations). Except as otherwise provided 1n and
subject to Article 9.8 of this Plan, commencing on the first Periodic Distribution Date occurring after the
later of (i) the date a Trust Preferred Obligation becomes an Allowed Trust Preferred Obligation or (ii)
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the date o Trust Prefermed Obligation becomes payable pursuant to any agreement between the Deblors
{or the Reorganized Deabtors) and the holder of such Trust Preferred Obligation, each Trust Preferred
Obligation holder (2) shall be deemed to receive, in full satisfaction, settlernent, release, and discharge
of, and in exchange [or, such Trust Preferred Obligation, those shares of New Holding Company
Common Stock that would have otherwise been allocable to such Trust Preferred Obligation holder but
for the subordination provisions of all documents pertaining to the Trust Preferred Securities and
evidencing the rights and obligations of the Trust Preferred Obligations, but which will, pursuant to such
subordinalion provisions and Article 5.4 of this Plan, be deemed to have been included in the Prepelition
Noteholder Shares; and (b) shall receive (i), in the event that the Class of Trust Preferred Obligations
votes to accept this Plan, their Pro Rata Share of the Trust Recoveries, if any, other than the rights to
such Trust Recoveries to which holders of Subordinated Sceuritics Claims and Existing Comman Stock
may be entitled pursuant to Article 5.10 and Article 5.11 of the Plan, with the amount of cach Trust
Prclerred Obligation holder’s Pro Rata share equal to the total amount of such rights multiplied by a
fraction, the numerator of which is equal to the amount of such Trust Preferred Obligation holder’s
Allowed Trust Preferred Obligation, and the denominator of which is equal to the sum of all Allowed
Non-Lender Claims, or, (ii) in the event that either (y) the Class of Trust Preferred Obligations or (7) the
(lass of Prepetition Note Claims votes to reject this Plan, Trust Preferred Obligation holders shall not be
cntitled to, and shall not receive or retain any property or interest in property on account of such
Obligations under this Plan and the subordination provisions of afl documents pertaining to the Trust
Preferred Securities will be enforced in all respects, and any Trust Recoveries which Trust Preferred
Obligation holders would have received pursuant to clause (b){i) of this Article 5.8 shall be paid directly
1o the Servicer of the Prepetition Note Claims for distribution to holders of the Prepetition Note CClaims
pursuant to Article 5.4 of this Plan.

59 Class 9 (Intercompany Claims). On the Effective Date, at the option of the

Dcbtors or the Reorganized Debtors in connection with the Restructuring Transactions contemplated by
the Plan, the Intercompany Claims of any Debtor against any other Debtor, imcluding, but not limited 1o,
any Intercompany Claims arising as a result of rejection of an Intercompany Executory Contract or
Intereompany Unexpired 1 ease, shall either be {a) Reinstated, in full or in part, or (b} cancelled and
discharged, in full or in part, in which case such discharged and satisfied portion shall be eliminated and
the holders thereof shall not be entitled to, and shall not receive or retain, any property or interest in
property on account of such portion under the Plan.

510  Class 10 (Subordinated Securities Claims), Except as otherwise provided in
and subject to Article 9.8 of this Plan, (i) in the event that all Classes of Impaired Claims and the Class of
Trust Preferred Obligations vote to accept this Plan, commencing on the first Periodic Distribution Date
occurring after the later of (a) the date a Subordinated Securities Claim becomes an Allowed Subordi-
nated Securities Claim or {(b) the date a Subordinated Securities Claim becomes payable pursuant to any
agreement between the Debtors (or the Reorganized Debtors) and the holder of such Claim, the holder of
an Allowed Subordinated Securities Claim shall receive, in full satisfaction, settlement, release, and
discharge of, and in exchange for, such Subordinated Securities Claim, its Pro Rata Share of the right to
2.5% of the Trust Recoveries (other than Designated Trust Recoverics), if any, with the amount of each
Subordinated Securnilics Claimholder’s Pro Rata share equal to (y) the amount of such rights of all
holders of Subordinated Securities Claims multiplied by a fraction, the numerator of which is equal to
the lesser of (1) the total number of outstanding shares of Existing Common Stock as of the Effcctive
Date and (2} the lolal number of shares represented by such Subordinated Securities Claimholder’s
Claim, and the denominator of which is equal to the sum of the agaregate number of all shares repre-
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sented by Allowed Subordinated Securities Claims and the aggregate number of shares represented by atl
Allowed Interests pertamnimg to Existing Common Stock minus (2) the recovenes, 1f any, reeeived by
such Subordinated Securities Claimholders from the Securities Actions, and (ii) in the event that any
Class of Imnpaired Claimms or the Class of Trust Preferred Obligations votes 1o tejeel this Plan, holders of
Subordinated Securities ((laims shall not be entitled to, and shall not receive or retain any property or
interest in property on account of such Claims under this Plan.

5.11  Class 11 (Existing Common Stock). On the Effective Date, the Existing
Common Stock shall be cancelled. Tixcept as otherwise provided in and subject to Article 9.8 of this
Plan, (1) in the event that all Classes of Impaired Claims and the Class of Trust Preferred Obligations
vote to accept this Plan, on the first Periodic Distribution Date occurring after the later of (a) the date an
Interest pertaming (o0 Existing Common Stock becomes an Allowed Interest or (b) the date such Interest
becomes payable pursuant to any agreement between the Debtors (or the Reorganized Debtors) and the
holder of such Interest, the holder of such Allowed Interest shall receive, in full satisfaction, settlement,
release, and discharge of, and in exchange for, such Interest, its Pro Rata Share of the right 1o 2.5% of the
Trust Recovencs (other than Designated Trust Recoveries), if any, with the amount of each
Interestholder’s Pro Rata share equal to (y) the amount of such rights of all holders of Existing Common
Stock multiplied by a fraction, the numerator of which is equal to the number of shares represented by
such Interest, and the denominator of which is equal to the sum of the aggregate number of shares
represented by all such Allowed Interests and Allowed Subordinated Sceuritics Claims, minus (2) the
recovenes, 1 any, received by such Interestholders from the Securities Actions, and (ii) in the event that
any Class of Impaired Claims or the Class of Trust Preferred Obligations votes to reject this Plan, holders
of Existing Common Slock shall not be entitled to, and shall not receive or retain any property or interest
in property under this I’lan on account of their Interests, provided, however, that, subject to the
Restructuring Transactions contemplated by this Plan, and pursuant to Article 7.9 of this Plan, on the
Effective Date, all Interests in the Affiliatc Debtors (other than the Trust Preferred Securities with
respect lo Kmarl Financing) shall be Reinstated, and shall not be counted for purposes of calculating
distributions under this Article 5.11.

5.12  Class 12 (Other Interests). On the Tiffective Date, all Other Interests shall be
deemed cancelled and the holders of Other Interests shall not reccive or retain any property on account of
such Other Interests under this Plan.

ARTICLE VI
ACCEPTANCE OR REJECTION OF THE PLAN;

EFFECT OF REJECTION BY ONE OR MORE
TMPAIRED CLASSES OF CLAIMS OR INTERESTS

6.1 Impaired Classes of Claims Entitled to Vote. Except as otherwise provided in
order(s) of the Bankruptey Court pertaining to solicitation of votes on thig Plan and Artigle 6.2 and
Article 6.4 of this Plan, Claimholders in each Impaired Class arc entitled to vote in their respective
classes as a class to aceepl or reject this Plan.

6.2 Classes Deemed to Accept the Plan, Classes 1 and 2 are Unimpaired by this
Plan. Pursuant Lo section 1126(f) of the Bankruptcy Code, such Classes are conclusively presumed to
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have accepted this Plan, and the votes of Claimholders inosuch Classes therefore will not be solicited.
Because all Debtors are proponents of this Plan, Class 9 Intercompany Claims and Class 11 Interests in
Aftiliate Debtors are deemed to have accepted this Plan. The votes of holders of such Claims and
Imterests therefore will not be solicited.

t.3 Acceptance by Impaired Classes. Classes 3,4, 5, 6, 7, and § are Impaired
under this Plan, Pursuant to section 1126{c) of the Bankruptey Code, and cxeept as provided in section
1126(e) of the Bankruptcy Code, an Impaired Class of Claims has accepted the Plan if the Plan is
accepted by the holders of at least two-thirds (%3) in dollar amount and more than one-half (%) 1n number
of the Allowed Claims of such Class that have timely and properly voted to accept or reject the Plan.

6.4 Classes Deemed to Reject the Plan., Holders of Claims and Interests in Classes
10 and 11 are not entitled to receive any distribution under the Flan on account of their Claims and
Interests unless Classes 3.4, 5, 6, 7, and 8 vote to accept the Plan. Holders of Interests in Class 12 are
not entitled to receive any distribution under the Plan under any citcumstance on account of their
Interests. Smnee none of the holders of Claims and Interests in Class 10, Class 11, or Class 12 are
unconditionally entitled to receive a distribution under the Plan, pursuant to Section 1126(g) of the
Bankrupiey Code, cach of such Classes 1s conclusively presumed to have rejected the Plan, and the voles
of Claimholders and Interestholders in such Classes therefore will not be solicited.

6.5 Confirmation Pursuant to Section 112%(b) of the Bankruptcy Code, Class
10, Class 11, and Class 12 are deemed to reject the Plan, Therefore, the Debtors will request confirma-
tion of the Plan, as it may be modified from (ime lo time, under scelion 1129(b) of the Banktuptey Code,

ARTICLE VII

MEANS FOR IMPLEMENTATION OF THE PLAN

7.1 Continued Corporate Existence.

(a) The Debtors. Subject to the Restructuring Transactions contemplated
by this Plan, cach of the Deblors will continue to exist after the Effective Date as a scparate corporate
entity, with all the powers of a corporation under applicable law in the jurisdiction in which each
applicable Debtor is incorporated or otherwise formed and pursuant to its certificate of incorporation and
bylaws or other organizational documents in effect prior to the Effective Date, except to the extent such
certificate of incorporation and bylaws or other organizational documents are amended by this Plan,
without prejudice to any right to terminate such existence (whether by merger or otherwise) under
applicable law after the Elfective Dalc.

(h) New Holding Company and New Operating Company. Subject to
the Restructuring Transaclions conlemplated by this Plan, on, or as soon as reasonably praclicable after,
the Effective Diate, all appropriate actions shall be taken consistent with this Plan to (i) form New
Holding Company and New Operating Cornpany pursuant to their respective Articles of Incorporation
and By-Laws, (ii) contribute or transfer all of the assets of the Debtors, other than the Trust Assets, to
New Operating Company and/or such other Reorganized Debtors or Affiliates as contemplated by the
Restructuring Transachions and as 1s necessary to effect the Exit Financing Facility, and (i) issue all of
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the New Qperating Company Common Stock to New [Holding Company. The ‘I'rust Assets shall be
transferred to the Kmart Creditor Trust as specified in Article 11.2 of this Plan.

{¢) Non-Debtors, There are cerlain Affiliates of the Debtors that are not
Debtors in these Chapter 11 Cases. The continued existence, operation and ownership of such
non-Debtor Affiliates is a material component of the Debtors” businesses, and, as set forth in Article 12.1
of this Plan, all of the Debtors® equity mterests and other property interests in such non-Debtor Affiliates
shall revest in the applicable Reorganized Debtor or its successor on the Effective Date.

7.2 Substantive Consolidation. 'This Plan provides for the substantive consolida-
tion of the Estates, but only for purposes of effectuating the settlements contemplated by, and making
distnibutions to holders of Claims under, this Plan, and not [or voling purposes. For such limited
purposes, on the Effective Date, (a) all guaranties of any Debtor of the payment, performance, or
callection of another Debtor with respect to any (Class of Claims or Interests shall be deemed eliminated
and cancelled; (b} any obligation of any Debtor and all guaranties with respect to any Class of Claims or
Interests executed by one or more of the other Debtors and any joint or scveral hability of any of the
Dehtors shall be treated as a single obligation, and any obligation of two or more Debtors, and all
mulliple Impaired Claims againsl Debtors on accound of such joint obhgations, shall be treated and
Allowed only as a single Claim against the consolidated Debtors; and (¢} each Claim filed in the Chapter
11 Cases of any Debtor shall be deemed filed against the consolidated Debtors and shall he deemed a
Claim against and an obligation of the consolidated Debtors. Except as set forth n this Article, such
substantive consolidation will not (other than for purposes related to this Plan) (a) affect the legal and
corporate structures of the Debtors or Reorganized Debtors, subject to the right of the Debtors or
Reorganized Debtors to effect the Restructuring Transactions conlermplated by this Plan, (b) cause any
Debtor to be liable for any Claim or Interest under this Plan for which it otherwise is not liable, and the
liability of any Debtor for any such Claim or Interest will not be affected by such substantive consolida-
tion, (c) except as otherwise stated in this Plan, affect Intercompany Claims of Debtors against Debtors,
and (d} affcel Interests i the Affihate Debtors except as otherwise may be required in connection with
the Restrucluring Transactions contemplated by this Plan; provided, however, that with respect to any
holder of a Claim in Class that rejects the Plan of such Affiliate Debtor ("Rejecting Class Affected
Claims™) (a) who has not consented to the treatment of such holder's Claims under such Class of the
Plan, as evidenced either by an objection to the substantive conzolidation provisions of the Plan ora
timely vote to reject the Plan, and (b) whose Rejecting Class Affected Claim has also been asserted
against more than one Debtor ("Affiliate Debtor Affected Claims" and, together with Rejecting Class
Affected Claims, "Affected Claims"), such holder shall receive on account of, and in full satisfaction,
settlement, release, and discharge of, and in exchange for, all Aflected Claims, an amount (whether
higher or lower than the distribution that would have been afforded by the Plan under substantive
consolidation) that the Bankruptcy Court determines such holder would have heen entitled to receive
under the Plan on account of all such Alfeeted Claims had substantive consohidation not occurred;
provided further, that such distribution shall be in the form of (i)New Holding Company Common Stock
in an amount not to exceed the amount of New Holding Company Common Stock that would have been
issued to such holder if substantive consolidation had been implemnented and cffected with respect to
such Affected Claims (the "Original Plan Distribution Amount") and (ii) to the extent, if any, that the
Affected Claims would have been entitled to a distribution greater than the Original Plan Distribution
Amount absent substantive consolidation, an amount of Cash equal to the amount that the Bankruptcy
Court determines such holder would have been entitled to receive under the Plan on account of all such
Affected Clairns had substantive consolidation nol occurred, afler taking into account the distributions
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referred to in subparagraph (i) above. Notwithstanding anything herein to the contrary, the Debtors may
elect in their sole and absolute discretion, at any time through and uniil the Effective Date, to substan-
tively consolidate the Estates for additional purposes, including for voting purposcs; provided, however,

that such further substantive consolidation does not alter the treatment of the Prepetition Lenders, holders
of Prepetition Note Claims, or holders of Trade Vendor/Lease Rejection Claims called for by this Plan as
filed on February 25, 2003, and; provided, further, that nothing herein shall impair the Plan Investors’
rights under the Investment Agreement. Should the Deblors make such election, the Debtors will not,
nor will they be required to, resolicit votes with respect to this Plan. Substantive consolidation shall not
alter the distnbutions set forth herein. In the event that the Debtors do elect to substantively consolidate
the Estates, the Disclosure Statement and this Plan shall be deemed to be a molion requesiing that the
Bankruptey Court approve such substantive consolidation.

7.3 Restructuring Transactions, On or prior 1o the Effective Date, the Debtors
and Reorganized Debtors shall take such actions as may be necessary or appropriale e clfeet the relevant
Restructuring Transactions, including, but not limited to, all of the transactions described in this Plan.
Such actions may also include: (a) the execution and delivery of appropriate agrecments ar other
documents of merger, consolidation or reorganization containing terms that are consistent with the terms
of this Plan and that satisfy the requirements of applicable law; (b) the execution and delivery of
appropriate instruments of transfer, assignment, assumption or delegation of any property, right, liahility,
duty or obligation on terms consistent with the terms of this Plan; (¢} the filing of appropriate certificates
of incorporation, merger or consolidation with the appropriate governmental authorities under applicable
law; and (d) all other actions that such Debtors and Reorgamzed Debtors determine are necessary or
appropriate, including the making of filings or recordings in connection with the relevant Restructuring
Transaction. The form of ¢ach Restructuring Transaction shall be determined by the boards of directors
of a Debtor or Reorganized Debtor party to any Restructuring Transaction. In the event a Restructuring
Transaction 15 a merger transaction, upon the consummation of such Restructuring Transaction, each
party to such merger shall cease to exist as a separate corporate entity and thercafter the surviving
Reorganized Debtor shalt assume and perform the obligations of each Reorganized Debtor under this
Plan. In the event a Reorganized Debtor is liquidated, the Reorganized Debtors (or the Reorganized
Debtor which owned the stock of such liquidating Debtor priot to such liquidation) shall assume and
perform such obligations. Implementation of the Restruciuring Transactions shall not affect the
distributions under the Plan.

74 Articles of Incorporation and Bylaws., The Articles of Incorporation and
Bylaws of New Iolding Company and each of the other Reorganized Debtors shall be adopted and
amended as may be required in order that they are consistent with the provisions of this Plan and the
Bankruptey Code. The Articles of Incorporation of New Holding Company shall, among other things:
(a) authorize five-hundred million (500,000,000} shares of New Holding Company Common Stock,
$0.01 par value per share; (h) authorize twenty million (20,000,000) shares of New Holding Company
Preferred Stock for fulure issuance upon lerms o be designated from time to time by the board of
directors of New Holding Company; and (c) provide, pursuant to section 1123(a)(6) of the Bankrupley
Code, for (i) a provision prohibiting the issuance of non-voting equity securities for a period of two (2)
years from the Effective Drate and, if applicable, (ii) a provision setting forth an appropriate distribution
of voting power among classes of equity securities possessing voting power, including, in the case of any
class of equity securities having a preference over another class of equity securitics with respect to
dividends, adequate provisions for the election of directors representing such preferred class in the event
of default in the payment of such dividends. The Articles of Incorporation (or Certificate of Incorpora-
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tion ot other similar documents, as the case may be) and By-Laws of New Holding Company, New
Operating Company, and the other Reorganized Debtors are attached hereto as Exhibit A, Exhibit B, and

Exhibit C. Any modification 1o the such articles or certificates of incorporation as originally filed may
be filed afier the Confirmation Date and may become effective on or prior to the Effective Date.
Notwithstanding anything to the contrary in this Article 7.4, the form and content of all Articles of
Incorporation and By-Laws shall be reasonably acceptable to the Creditors’ Committees.

7.5 Directors and Officers of New Holding Company.

(a) Officers. The existing senior officers of the Debtors in office on the
Effective Date shall serve in their current capacities after the Effective Date, subject to their employment
contracts as assumed by this Plan and subject to the authority of the board of directors of the Reorga-
nized Deblors,

(h Directors of New Holding Company. On the Effcctive Date, the term
of the current mernbers of the board of directors of Kmart will expire. The initial board of directors of
New Holding Company, whose term will commence upon the Effective Date, shall consist of nine (9)
members. One (1) member of semor management of the Reorganized Debtors will serve on the initial
board of directors of New Holding Company. Other board members shall include (i) four (4) directors
selected by the Plan Tnvestors, at least one of whom shall not be an officer or employee of any of the
Plan Tnvestors or a family member of any of the foregoing, (ii) two (2) directors selected by the
Unsceured Creditors’ Committee, and (iii) two (2) directors selected by the Financial Institutions’
Committee, neither of which shall be an officer or employee of ESL Investments, Inc. or a family
member thereot, provided that the board of directors, collectively, including any required committee
thereof, shall comply with any other qualification, experience, and independence requirements under
applicable law, including the Sarbanes-Oxley Act of 2002 and the rules then in effect of the stock
exchange or quotation system (including the benefit of any transition periods available under applicable
law) on which the New Holding Company Common Stock is listed or is anticipated to be listed, when
such Stock is listed. The Persons responsible for designating board members shall designate their board
members by wnitten notice filed with the Bankruptey Court by a date that is at least seven days prior to
the Voling Deadline, provided, however, that if they fail to file and give such notice, the Debtors will
mitially designate such members by announcing their identitics at the Confirmation Hearing. Directors of
New ITolding Company appointed in accordance with this Article shall serve an initial term for a period
from the Effcetive Date through the date of the second annual meeting after the Effcetive Date.
Thereafter, and subject to New Holding Company’s rights to amend its bylaws, directors shall serve one
(1) year terms (with such subsequent terms subject to election by shareholder vote) with each such term
expiring at the conclusion of the next annual meeting of shareholders. In the event, prior to the Effective
Date, a person designated to be a member of New Holding Company’s board of directors dies, is
disabled, or otherwise becomes unable to fulfill the role, the Person designating such member will
designate a replacement for such director. In the event, after the Effective Date and prior to the second
annual meeting that occurs after the Tffective Date, of the death, disability, resignation, or removal of a
member of the board of directors, the directors designated by the Person who designated the director
whose vacancy is sought to be filled will designate a replacement for such director, which replacement
will be reasonably satisfactory to New Holding Company.

7.6 Directors and Officers of Affiliate Debtors. The existing directors and
officers of the Aftfiliate Deblors shall continue to serve in their current capacities after the Lffective Date,
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provided, however that the Debtors reserve the right to identify new officers and members of the board

ot directors of each of such Affiliate Debtors at any time prior to the Confirmation Hearing, and provided
further that New Holding Company reserves the right to identify new officers and members of the board
of directors of each such Affiliate Debtors at any time thereatter,

7.7 Emploeyment, Retirecment, Indemnification_ and Other Agreements, snd
Incentive Compensation Programs, To the extent that any of the Debtors have in place as of the
Effective Dale cmployment, retirement, indemmnification and other agreements with their respective
active directors, officers and employees who will continue in such capacities (or similar capacities) after
the Effective Date, or retirement income plans, welfare benefit plans and other plans for such Persons,
such agreements, programs and plans shall remain in place alier the Effective Dale, and the Reorganizcd
Debtors will continue to honor such agreements, programs, and plans. Such agreements and plans may
mclude equity, bonus, and other incentive plans in which officers and other employees of the Reorga-
nized Debtors may be eligible to participate; provided, however, that pursuant to the Management
Compensation Plan, there may be reserved for certain members of management, directors, and other
employees of the Reorganized Debtors up to 10% of the shares of New Holding Company Commaon
Stock, exclusive of any shares offered as incentive compensation in any cmployment agrecment of any
officer thal is to be assumed pursuant to Article VI of this Plan, and other securities and other
components of compensation to be paid to management after the Effective Date; and provided further
that the Debtors’ existing deferred compensation plans shall be lerminated and the funds held pursuant
thereto shall be distributed to the respective account holders other than any account holder who the
Trustee has identified as a potential defendant in any Cause of Action arising out of the Trust Claims, in
which case the funds of such account holder shall be held in eserow by the Kmart Creditor’s Trust
pending resolution of any Trust Claims against such account holder. After the Effective Date, the
Reorganized Debtors shall each have the authority, consisient with the applicable agrecments, o
terminate, amend or enter into employment, retirement, indemnification and other agreements with their
respective active directors, officers and emplovees and to terminate, amend or implement retirement
income plans, welfare bencfil plans and olher plans for active employees. Notwithstanding anything to
the contrary herein, following the Effective Date of the Plan, with respect to the payment of "retiree
benefits" as defined in section 1114 of the Bankruptey Code, such payment shall continue at the levels
established pursuant to subsections (e)(1)(B) or (g) of section 1114 of the Bankruptey Code, at any time
prior to confirmation of this Plan, for the duration of the periods the Debtors have obligaled themsclves
to provide such benefits, if any.

7.8 Issuance of New Holding Company Stock.

(a) New Holding Company Common Stock. On the Effective Date, New
Holding Company will authorize up to five hundred million (500,000,000) shares of New Holding
Company Common Stock. On or before the Distribution Date, New Holding Company will be deemed
to have issued shares of New Holding Company Common Stock for distribution as follows: (1) the Total
Investor Sharcs 1o (he Plan Investors in accordance with the Investment Agreement and (ii) the
Prepetition Noteholder Shares and the Trade Vendor/Lease Rejection Claimholder Shares to holders of
Allowed Prepetition Note Claims and Allowed Trade Vendor/Lease Rejection Claims, respectively, as
set forth in Article V of this Plan, The issuance of the New Holding Company Common Stock and the
distribution thereof as deseribed above will be in compliance with applicable registration requirements or
exernpl [rom registration under applicable securities laws pursuant to section 1145(a) of the Bankruptcy
Code or Section 4(2) of the Securities Act.
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(b New Holding Company Preferred Stock. On the Elfcclive Date, New
Holding Company will authorize twenty million {20,000,000) shares of New Holding Company
Preferred Stock for future issuance upon terms to be designated from time to time by the board of
dircetors of New Holding Company following the Effective Date. No shares of prefermed stock shall be
issued pursuant to this Plan. The Certificates of Incorporation and By-Taws of New Holding Company
shall prohibit 1ssuance of the New Holding Company Preferred Stock earlier than six (6) months
subsequent to the Effective Date, and in any case only upon approval by 2 2/3 majority of the board of
directors of New Holding Company.

(c) Registration Rights Agreement. Without limiting the effect of section
1145 of the Bankruptcy Code, as of the Effective Date, New Holding Company will enter into a
Registration Rights Agreement with the Plan Investors.

(M) Listing on Securities Exchange or Quotation System, New Holding
Cormpany will use its best efforts to list, as promptly as practicable after the Effcctive Dale, the New
Holding Company Common Stock on a national securities exchange or for quotation on a national
automated interdealer quotation system but will have no liability if it is unable to do so. Persons
receiving distributions of New Holding Company Common Stock, by accepting such distributions, wall
have agreed to cooperate with New Holding Company’s reasonable requests to assist New Holding
Company in its efforts to list the New Holding Company Common Stock on a national securities
exchange or quotation system.

7.9 Reinstatement of Lnterests of Affiliate Debtors. Subject to the Restructunng
Transactions, Interests in the Affiliate Debtors (other than the Trust Preferred Securities with respect to
Kmart Financing) shall be Reinstated in exchange for New Holding Company's agreement to cause the
disiribution of New Holding Company Common Stock and other consideration provided for under this
Plan to holders of Allowed Claims in accordance with the terms of this Plan.

7.10  Cancellation of Existing Securities and Agreements, On the Effective Date,
except as otherwisce specifically provided for herein or as otherwise required in connection with any

Cure, (a) the Existing Securities and any other note, bond, indenture, or other instrument or document
evidencing or creating any indebtedness or obligation of or ownership interest in the Deblors, cxeept
such notes or other insiruments evidencing indebtedness or obligations of the Debtors that are Reinstated
under this Plan, will be cancelled, and (b) the obligations of, Claims against, and/or Interests in the
Debtors under, relating, or pertaining to any agreements, indentures, certificates of designation, bylaws,
or certificate or articles of incorporation or similar documents governing the Existing Securities and any
other nole, bond, indenture, or other instrument or document evidencing or creating any indebtedness or
obligation of the Debtors, except such notes or other instruments evidencing indebtedness or obligations
of the Debtors that are Reinstated under this Plan, as the case may be, will be released and discharged,;
provided, however, that any agreement that governs the rights of the Claimholder and that is adminis-
tered by an indenture trustee, an agent, or a servicer (each hereinafter referred to as a “Servicer™) will
conlinue in effect solely for purposes of (i) allowing such Servicer to make the distributions to he made
on account of such Claims under this Plan as provided mm Article IX of this Plan and (i) permitting such
Servicer to maintan any rights or liens it may have for fees, costs, and expenses under such Indenture or
other ayrcement; provided, further, that the preceding proviso will not affect the discharge of Claims
against or Interests in the Debtors under the Bankruptey Code, the Confirmation Order, or this Plan, or
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resull in any cxpense or hability to the Reorganized Debtors, The Reorganized Debtors will not have
any obligations to any Servicer (or to any Dishursing Agent replacing such Servicer) for any [ocs, costs,
or expenses except as expressly provided in Article 9.5 hereof; provided, however, that nothing herein
will preclude any Servicer {or any Disbursing Agent replacing such Servicer) from being paid or
reimbursed for prepetition or postpetition fees, costs, and expenses from the distributions being made by
such Servicer (or any Disbursing Agent replacing such Servicer) pursuant to such agreement in
accordance with the provisions set forth therein, all without application to or approval by the Bankruptcy
Court.

7.11  Plan Investor Contribution. Pursuant to the terms and conditions of the
Investment Agreement, the Plan Investors shall pay to the Debtors Cash in an amount equal to (i) Cash
that the Plan Investors are entitled to receive under the Plan on account of their Prepetition Lender
Claims as contemplated by, and subject to the terms and conditions of, the Investment Agreement plus
(i1) no less than $140¢ million (to be utilized exclusively by the Reorganized Debtors to make distribu-
tions to Allowed Prepetition Lender Claimholders pursuant to Article 5.3 of the I'lan), in exchange for
which the Plan Investors shall receive the Total Investor Shares and, in certain circumstances, a
converlible note as provided in the Investment Agreement. The rights of ESL Investments, Inc. to
transfer its holdings of New Holding Company Common Stock shall be restricted pursuant to the lerms
and conditions of the Investment Agreement.

7.12  I'ost-Effective Date Financing. On the Effective Date, the Reorgantzed
Debtors shall enter into the Exit Financing Facility in order to obtain the funds necessary to repay the
DIP Facility Claims, make other payments required to be made on the Effective Date, and conduct their
post-reorganization operations. The Reorganized Debtors may enter into all documents necessary and
appropriate in connection with the Exit Financing Facility. The commitment letter with respeet 1o such
Facility, and principal documents with respect thereto, shall be filed by the Debtors with the Bankruptcy
Court no later than the Eixhibit Filing Date and will be deemed attached hereto as Exhibit -1 and
Exhibit D-2. In the Confirmation Order, the Bankruptey Courl shall approve the terms of the Exit
Financing Facility in substantially the form filed with the Bankruptcy Court {and with such changes as to
which the applicable Debtors and respective agents and lenders parties thereto may agree} and authorize
the applicable Reorganized Debtors to execute the same together with such other documents as the
applicable Reorganized Debtors and the applicable lenders may reasonably require in order to effectuate
the treatment aftforded to such parties under the Exit Financmg Factlity,

7.13 Trade Vendors® Lien Program. On the Effective Date, the Reorganized
Debtars shall grant to certain vendors who provide retail merchandise to the Reorganized Debtors on
credit after the Effective Date, or who have provided merchandise to the Debtors after the Petition Date
and before the Effective Date on credit which is not paid [or as of the Effective Date, a Trade Vendors’
Lien pursuant to the terms attached hereto as Exhibit J-2 (such terms are generally described in Exhibit J-
1). Each person or enlily issuing sccurihies under the Plan, any entily acquiring property under the Plan,
and any creditor and/or equity security holder of the Debtors or Reorganized Debtors, shall be deemed to
contractually subordinate any present or fulure claim, right, or other interest it may have in and to any
proceeds received from the disposition, release, or liquidation of any of the Debtors' leased stores that are
open and operating stores as of the Effective Date (the "Open Store Teases"), to the parties secured by
the Trade Vendors’ Lien; provided, however, thal in no ¢ase shall the lenders under the Exit Tinancing
Facilily be deerned subordinated in this regard; and provided, further, that so long as the Trade Vendors’
Lien has not been terminated or has not expired, (i) neither the Debtors nor the Reorganized Debtors may
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encumber, sell, leasa, transfer or otherwise dispose of or take other action to impair the subordination
grantcd hereby with respect Lo more than 20% 1n fair market value of the Open Store 1.eases, unless the
proceeds of any such transactions in excess of such 20% threshold are held in an escrow account for the
ratable bencfit of the partics with an interest or claim with respect to such proceeds pursuant to the terms
of the Collateral Trust Agreement attached hereto as Exhibit J-2, and (ii} any loan or investment by the
Plan Investors will be subject to the subordination set forth in this provision (except with respect to any
loan or investment to the extent that the amount of such loan or investment plus the amount of all other
investments made by the Plan Investors pursuant to the Investment Agreement exceeds $280 million
{giving credit for and including in the caleulation all investments and loans made by the Plan Investors or
loans or investments made by third parties and guaranteed by the Plan Investors, but excluding the value
of any Class 3, Class 4 and Class 5 claims which the Plan Investors may hold)). Such contractual
subordination shall terminate upon termination or expiration of the Trade Vendors® Lien.

7.14  Preservation of Causes of Action. Tn accordance with section 1123(b)(3) of
the Bankruptcy Code and except as otherwise provided in this Plan with respect to the Kmart Creditor
Trust, the Reorganized Debtors will retain and may (but are not required to) enforce all Retamed
Actions, except that the Debtors shall and do hereby waive all Avoidance Claims as of the Effective Date
{other than Avoidance Actions under Section 549 of the Bankruptcy Code with respect to the matters
subject to that certain case captioned Capital Factors, Inc. v. Kmart Corporalion, Case No. 02 C 1264
(N.D. HL. 2002)); provided, however, that such waiver does not include Avoidance Claims against
Persons who are partics to Causes of Action involving the Debtors and are pending on the Effective Date,
nor does it include Causes of Action against any Persons who may be the subject, at any time, of Trust
Claims. The Debtors or the Reorganized Debtors, in their sole and absolute discretion, will determine
whther to bring, settle, release, compromise, or enforce such Retained Actions (or decline to do any of
the foregoing), and will not be required to seek further approval of the Bankmptey Court for such action.
The Reorganized Debtors or any successors miy pursue such litigation ¢claims in accordance with the
best interests of the Reorganized Debtors or any successors holding such rights of action.

7.15  Exclusivity Period. The Debtors will retain the exclusive right to amend or
modify this Plan, and to solicit acceptances of any amendments to or modifications of this Plan, through
and until the Effective Date.

7.16  Corporate Action. Each of the matters provided for under this Plan involving
the corporate structure of any Debtor or Reorganized Debtor or corporate action to be taken by or
required of any Debtor or Reorganized Debtor shall, as of the Effective Date, be deemed to have
occurred and be effective as provided herein, and shall be authonized, approved and, to the extent taken
prior 1o the Effective Date, ratified in all respects without any requirement of further action by stockhold-
ers, creditors, or directors of any of the Debtors or the Reorganized Debtors, provided, however, that
nothing herein shall impair the Debtors’ or Plan Investors’ rights under the Investment Agreement.

7.17  Effectnating Documents; Further Transactions. Each of the Chief Iixecutive
Officer und President, Chief Financial Officer, Chief Restructuring Officer, and General Counsel of the
Debtors, or their respective designees, will be authorized to execute, deliver, file, or record such
contracts, instruments, releases, indentures, and other agreements or documents, and take such actions as
miay be necessary or appropriate to effectuate and further evidence the terms and conditions of this Plan
or to otherwise comply with applicable law. The secretary or assistant secretary of the Debtors will be
authorized to certify or attest to any of the foregoing actions,

39




7.18 Exemption From Certain Transfer Taxes and Recording Fees. Pursuant 1o

section 1146(c) of the Bankruptey Code, any transters from a Debtor to 2 Reorganized Debtor or to any
other Person or entity pursuant to this Plan, or any agreement regarding the transfer of title to or
ownership of any of the Debtors’ real or personal properly will not be subject to any document recording
tax, stamp tax, real estate transfer tax, mortgage recording tax, Uniform Commercial Code filing or
recording tax, or other similar tax or governmental assessment, and the Confirmation Order will direct
the appropniate stale or local governmental officials or agents to forego the collection of any such lax or
governmental assessment and to accept for filing and recordation any of the foregoing instruments or
other documents without the payment of any such tax or governmental assessment.

ARTICLE VIII

UNEXPIRED LEASES AND EXECUTORY CONTRACTS

8.1 Assumed and Rejected Contracts and Leases,

{a) Intercompany Executory Contracts and Unexpired Leases. Except
as olhcrwise provided in this Article 8.1(a)}, each Intercompany Executory Contract and Intercompany
Unexpired Lease to which the Debtors are a party shall be deemed automatically assumed in accordance
with the provisions and requirements of sections 365 and 1123 of the Bankruptcy Code as of the
Effective Date, unless such Intercompany Executory Contract or Intercompany Unexpired Lease (i) ghall
have been previously rejected by the Debtors by order of the Bankruptcy Court, (i1) 1s the subject of a
motion to reject pending on or hefore the Effective Date, (iii) is listed on the schedule of rejected
Intercompany Tixecutory Contracts and Intercompany Uncxpired Leases annexed hereto as Exhibit L-1,
or (1v) 15 otherwise rgjected pursuant to the terms of the Plan. Entry of the Confirmation Order by ihe
Bankruptey Court shall constitute approval of such assumptions and rejections pursuant to sections 365
and 1123 of the Bankruptcy Code as of the Effective Date. Any claim held by any Debtor on account of
any Intercompany Executory Contract or Intercompany Unexpired Lease that is assumed pursuani to this
Aruele 8.1(a) shall either be (a) Reinstated, in full or in part, or (b) discharged and satisfied, in full or in
part. At the option of the Debtors or the Reorganized Debtors, cach Intercompany Executory Contract
and Intercompany Uncxapired Lease assumed pursuant to this Article 8.1(a) shall vest in and be fully
cnforccable by the applicable Reorganized Debtor in accordance with its terms, except as modified by
the provisions of this Plan or any order of the Bankruptey Court authorizing or providing for its
assumption or applicable federal law, The Dcblors rescrve the right to file a motion on or before the
Confirmation Date to assume or r¢ject any Intercompany Executory Contract or Intercompany Unexpired
Lease.

(b) Employee-Related Agreements. Subjcet to Article 7.7 of this Plan,
cach Employee-Related Agreement as to which any of the Debtors is a party shall be deemed automati-
cally rejected in accordance with the provisions and requirements of sections 365 and 1123 of the
Bankruptey Code as of the Effective Date, unless such Employee-Related Agreement (i) shall have been
previously assumed by the Debtors by order of the Bankruptey Court, (ii) is the subject of a motion to
assume pending on or before the Liffective Date, (iii) 15 listed on the schedule of assumed Employee-
Related Agreements anncxcd hercto as Exhibit 1-2, or (iv) is otherwise assumed pursuant to the terms of
this Plan. Eniry of the Confirmation Order by the Bankruptcy Court shall constitute approval of the
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rejections and assumptions contemplated hereby pursuant to sections 365 and 1123 of the Bankruptcy
Code as of the Effective Date. Notwithstanding the foregoing, all collective bargaining agreements, as
maodified and/or amended from time to time, shall be deemed automaticaltly assumed in accordance with
the provisions and requirements of sections 365 and 1123 of the Bankruptey Code as of the Lffective
Date. The assumption of the collective bargaining agreements and the cure of all amounts owed under
such agreements in the ordinary course by the Reorganized Debtors shall be in full satisfaction of all
Claims and Interests arising under all previous collective bargaining agreements between the parties
thereto or their predecessors-in-interest. Upon assumption, all proofs of claim filed by the Debtlors’
unions will be deemed withdrawn, without prejudice to their pursuit in the ordinary course by the unions
and/or individuals and payment or satisfaction in the ordinary course by the Reorgamized Debtors ol
obligations under the assumed collective bargaining agreements. Each Employee-Related Agreement
assumed pursuant to this Article 8.1(b) shall vest i and be fully enforceable by the applicable Reorga-
nized Drebtor in accordance with its terms, except as modified by the provisions of this Plan, or any order
of the Bankruptcy Court authorizing or providing for its assumption or applicable federal law. The
Debtors reserve the right to file a motion on or before the Confirmation Date to assume or reject any
Employcc-Related Agreement.

(v) Other Executory Contracts or Unexpired Leases. xcept as
otherwise provided in this Article 8.1(c). each Other Executory Contract or Unexpired Lease as 1o which
any of the Debtors is a party (including, but not limited to, (x) guaranties, including any guaranties by
any of the Debtors with respect to real estate leases of former subsidiaries and businesses of any of such
Debtors, (y) any obligations under leases assigned by the Debtors prior to the Petition Date (or agree-
ments guarantying the payment of rent or performance thereunder), and (z) those certain Lease
Guaranty, Indemmnification and Reimbursement Agreements dated as of November 23, 1994, November
9, 1994, and May 24, 1995) shall be deemed automatically rejected in accordance with the provisions
and requirements of sections 365 and 1123 of the Bankruptey Code as of the Effective Date, unless such
Other Executory Contract or Unexpired Lease (i)} shall have been previously assumed by the Debtors by
otder of the Bankruptey Court, (i1) 18 the subject of a motion o assumc pending on or before the
Effective Date, (i) is listed on the schedule of assumed Other Executory Contracts or Unexpired Leases
annexed hereto as Exhibit 1.-3, or (iv) is otherwise assumed pursuant to the terms of this Plan. Entry of
the Confirmation Order by the Bankruptcy Court shall constitute approval of the rejections and
assumptions contemplated hereby pursuant to sections 365 and 1123 of the Bankruptcy Code as of the
EfTcctive Date. Each Other Executory Contract or Unexpired Lease assumed pursuant to this Article
&.1(c) shall vest in and be fully enforceable by the applicable Reorganized Debtor in accordance with ils
terms, except as modified by the provisions of this Plan, or any order of the Bankruptcy Court authoriz-
ing or providing for its assumplion or applicable federal law, The Debtors reserve the right to file a
motion on or before the Confirmation Date to assume or reject any (Other Executory Contract or
Unexpired T.ease, including any Other Executory Contract or Unexpired Lease on Exhibit 1.-3.
Uncxpired leases 1o be assumed under this Article 8.1{c) shall be assumed by the particular Debtor that
was obligated on such lease as of the Petition Date, without prejudice to the rights of such Debtor
thereafter to assign such lease in accordance with applicable law. Notwithstanding anything in this Plan
lo the contrary, unexpired leases to be assumed under the Plan shall be identified on Exhibit 1.-3 by the
Confinmation Date, provided that the assumption of such unexpired leases shall be effective as of the
Lffective Date. In the event the Effective Date does not occur, the Court shall retain jurisdiction with
respect (o any request to extend the deadline for assuming such unexpired leases pursuant to section
365(d)(4) of the Bankruptcy Code.
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(d) Rcal Property Agreements. Each executory contract and uncxpircd
lease that is assumed and relates to the use, ability to acquire, or occupancy of real property shall include
(a) all modifications, amendments, supplements, restatements, or other agreements made dircetly or
indirectly by any agreement, instrument, or other document that in any manner affect such executory
contract or unexpired lease and (b) all executory contracts or uncxpired leases appurtenant to the
premises, including all easements, licenses, permits, rights, privileges, immunities, options, rights of first
refusal, powers, uses, reciprocal easement agreements, and any other interests in real estate or rights in
rem related to such premises, unless any of the foregoing agreements has been rejected pursuant to a
Final Qrder of the Bankruptey Court or is otherwise rejected as a part of this Plan.

() Exhibits Not Admissions. Neither the exclusion nor the inclusion by the
Debtors of a contract or lease on Exhibit L-1, Exhibit 1.-2, or Exhibit [.-3 nor anything contained in this
Plan shall constiiule an #dmission by the Debtlors that such lease or contract is an unexpired lease or
executory contract or that any Debtor, or its respective Affiliates, has any liability thercunder

8.2 Payments Related to Assumption of Executory Contracts and Unexpired
Leases, The provisions (if any) of cach Intercompany Executory Contract, Intercompany Unexpired

Lease, Employee-Related Agreement, or Other Executory Contract or Unexpired Lease 1o be assumed
under this Plan which are or may be in default shall he satisfied solely by Cure. Any Person claiming
that a monctary cure amourt is duc in connection with the assumplion of any executory contract or
unexpired lease as contemplated by section 365(b) of the Bankruptcy Code must file a monetary curc
claim with the Bankrptey Court asserting all alleged amounts accrued through the Effective Date, if any
(the “Cure Claim™), no later than [orty-five (45) days aficr the Effective Date (the “Cure Claim
Submission Deadline™). Any party failing to submit a Cure Claim by the Cure Claim Submission
Deadline shall be forever barred from asserting, collecting, or seeking to collect any amounts relating
thereto against the Debtors or Reorganized Debtors. In the case of a Cure Claim related to an uncxpired
lease of non-residential real property, such Cure Claim must include a breakdown by store by category of
all amounts claimed, including, but not limited Lo, amounts for real cslate laxes, common arca mainte-
nance, and rent. The Debtors shall have thirty (30) days from the Cure Claim Submission Deadline or
the date a Cure Claim is actually filed, whichever is later, to file an objection to the Cure Claim. Any
disputed Cure Claims shall be resolved either consensually by the parties or by the Bankruptey Court.
Disputed Cure Claims shall be sct for status at subsequent hearings following the Cure Claim Subrmis-
s10n Deadline with separate evidentiary hearings to be set by the Bankruptcy Court as needed. IF the
Debtors do not dispute a Cure Claim, then the Debtors shall pay the Cure Claim, if any, to the claimant
within twenty (20) days of the objection Deadline. Dispuled Cure Claims that arce resolved by agreement
or Final Order shall be paid by the Debtors within twenty (20) days of such agreement or Final Order.
The provisions (if any) of each Intercompany Executory Contract and Intercompany Unexpired Lease to
be assumed under the Plan which are or may be in default shall be satisfied in a manner to be agreed to
by the relevant Debtors and/or non-Debtor Affiliates.

8.3 Rejection Damages Bar Date. If the r¢jeclion by the Debtors (pursuant to this
Plan or otherwise) of an Intercompany Executory Contract, Intercompany Unexpired Lease, Employee-
Related Agreement, or Other Executory Contract or Unexpired Lease results in a Claim, then such Claim
shall be forever barred and shall not be enforceable against the Debtors, the Reorganized Deblors, the
Plan Investors, or such entities” properties unless a proof of claim is filed with the Claims Agent and the
Post-Eftective Date Commitiee and served upon counsel o the Debtors, the Plan Investors, and the
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Creditors” Committees within thirty (30) days after service of the later of () notice of the Confirmation
Order or (b) other notice that the executory contract or unexpired lease has been rejected.

ARTICLE IX
PROVISIONS GOVERNING DISTRIBUTIONS

9.1 Time of Distributions. Txcept as otherwise provided for herein or ordered by
the Bankruptcy Court, distributions under this Plan shall be made on a Periodic Diistribution Date.

9.2 No Interest on Claims or Interests. Unless otherwise specifically provided for
in this Plan or as otherwise required by Section 506(h) of the Bankruptcy Code, Confirmation Order, or
the DIP Credit Agreement or a postpetition agreement in writing between the Debtors and a Claimholder
or Interestholder, postpetition interest shall not accrue or be paid on Claims or Interests, and no
Claimholder or Interestholder shall be entitled to interest accruing on or after the Petition Date on any
Claim, right, or Interest. Additionally, and without limiting the foregoing, unless otherwise specifically
provided for in this Plan or as otherwise required by Section 506(b) of the Bankruptey Code, interest
shall not acerue or be paid on any Disputed Claim or Disputed Interest in respect of the period from the
Effective Date to the date a final distribution is made when and if such Disputed Claim or Disputed
interest hecomes an Allowed Claim or Allowed Interest. Notwithstanding the foregoing, nothing in this
Artilee 9.2 shall limit or impair any Claimholder's rights to seek allowance ot such interest as a part of an
Allowed Claim to the extent provided in Section 506{b) of the Bankruptcy Code.

2.3 Disbursing Agent. The Disbursing Agent shall make all distributions required
under this Plan except with respect to Prepetition Lender Claims and any holder of a Claim whose
distribution is governed by an agreement and is administered by a Servicer, which distributions shall be
deposited with the Prepetition Agent or appropriate Servicer, as applicable, who shall deliver such
distributions to the holders of Claims in accordance with the provisions of this Plan and the terms of the
governing agreement; provided, however, that if any such Servicer is unable to make such distributions,
the Disbursing Agent, with the cooperation of such Servicer, shall make such distributions.

9.4 Surrender of Securities or Instruments. On or before the Distribution Date, or

as soon as practicable thereaficr, each holder of an instrument evidencing a Claim (a “Certificate™), shall
surrender such Certificate to the Disbursing Agent, or, with respect to indebtedness that is governed by
an agreement and administered by a Servicer, the respective Servicer, and such Certificate shall be
cancelled solely with respect to the Debtors and such cancellation shall not alter the obligations or rights
of any non-Debtor third parties vis-a-vis one another to such mstruments; provided, however, that this
Article 9.4 shall not apply to any Claims Reinstated pursuant to the terms of this Plan. No distribution of
property hereunder shall be made to or on behalf of any such holder unless and until such Certificate is
received by the Disbursing Agent or the respeetive Servicer or the unavailability of such Certificate is
reasonably established to the satisfaction of the Disbursing Agent or the respective Servicer. Any holder
who [ails to surrender or cause to be surrendered such Cerlificale, or fails to execute and deliver an
affidavit of loss and indemnity reasonably satisfactory to the Disbursing Agent or the respective Servicer
prior to the second ammiversary of the Effective Date, shall be deemed to have forfeited all rights and
Claims in respect of such Certificate and shall not participate in any distribution hereunder, and all
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property in respect of such forfeited distribution, including any dividends or interest attributable thereto,
shall revert to the Reorganized Debtors notwithstanding any federal or stale cscheat laws (o the contrary.,

9.5 Services of Indenture Trustees, Apents and Servicers. The services, with
respect to implementation of the distributions contemplated by this Plan, of Servicers under the relevant
agreements that govern the rights of Claimholders and Interestholders shall be as set forth elsewhere in
this Plan, and the Reorganized Debtors shall reimburse any Servicer for reasonable and necessary
services performed by it (including reasonable attorneys’ fees) as contemplated by, and in accordance
wilh, this Plan, without the need for the filing of an application with, or approval by, the Bankruptcy
Court.

9.6 Claims Adminisération Responsihility.

{a) Reorganized Debtors. The Reorganized Debtors will retain responsi-
bility for administering, disputing, objecting to, compromising, or otherwise resolving and making
distnibulions (if any) with respect to all Claims against and Interests in the Debtors.

{b) Filing of Objections. Unless otherwise extended by the Bankmptey
Court, any objections to Claims or Interests shall be served and filed on or before the Claims/Interests
Objection Deadline. Notwithstanding any authority to the contrary, an objection to a Claim or Interest
shall be deemed propetly served on the Claimholder or Interestholder if the Debtors or the Reorganized
Deblors effect service in any of the following manners: (1} in accordance with Federal Rule of Civil
Procedure 4, as modified and made applicable by Bankruptey Rule 7004; (ii) to the extent counsel for a
Claimholder or Interestholder is unknown, by first ¢lass mail, postage prepaid, on the signatory on the
proof of claim or interest or other representative identified on the proof of claim or interest or any
attachment thereto; or (iii} by first class mazl, poslage prepaid, on any counse] that has appeared on the
Claimholder’s or Interestholder’s behalf in the Chapter 11 Cases.

{¢) Determination of Claims and Interests. Excepl as otherwise agreed
by the Debtors, any Claim or Interest as to which a proof of claim or proof of interest was timely filed in
the Chapter 11 Cases may be determined and liquidated in accordance with the ADR Procedures. Any
Claim or Interest determined and liquidated pursuant to {i) the ADR Procedures, {ii) an order of the
Bankruptey Court, or (iii) applicable non-bankruplcy law (which determination has not been stayed,
reversed or amended and as to which determination (or any revision, modification or amendment
thereof) the time to appeal or seek review or rehearing has expired and as to which no appeal or petition
for review or rehearing was filed or, if filed, remains pending) shall be deemed, to the extent applicable
and subject 1o any provision in the ADR Procedures to the contrary, an Allowed Claim or an Allowed
Interest, as the case may be, in such liquidated amount and satisfied in accordance with this Plan
{provided that, to the extent a Claim is an Allowed Insured Claim, such Allowed Claim shall be paid
from the insurance proceeds available to satisfy such liquidated amount). Nothing contained in this
Article 9.6 shall constitute or be deemed a waiver of any claim, right, or Cause of Action that the Debtors
or the Reorganized Debtors may have against any Person in connection with or ansing out of any Claim
or Claims, including, without limitation, any rights under section 157(b) of title 28 of the United States
Code.

9.7 Delivery of Distributions. Distributions to Allowed Claimholders or Allowed
Interestholders shall be made by the Disbursing Agent or the appropriate Scrvicer (a) at the addresses set
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forth on the proofs of claim filed by such Claimholders or Interestholders (or at the last known addresses
of such Claimholders or Interestholders if no proof of claim 1s filed or i the Debtors have been notified
in writing of a change of address), (h) at the addresses set forth in any written notices of address changes
delivered to the Dishursing Agent after the date of any related proof of claim, (c) at the addresses
rellected o the Schedules 1f no proofl of claim has been filed snd the Disbursing Agent has not received a
written notice of a change of address, or (d) in the case of a Claimholder or Interestholder whose Claim
or Interest is governed by an agreement and administered by a Servicer, at the addresses contained in the
official records of such Servicer. If any Claimholder’s or Interestholder’s distribution is returned as
undeliverable, no further distributions to such Clumholder or Interestholder shall be made unless and
until the Disbursing Agent or the appropriate Servicer is notified of such Claimholder’s or
Interestholder’s then-current address, at which time all missed distributions shall be made to such
Claimholder or Interestholder without interest. Amounts in respect of undeliverable distributions shall be
returned to the Reorganized Deblors uttiil such distributions are claimed. All funds or other undehver-
able distributions relurned to the Reorganized Debtors and not claimed within six months of retumn shall
be distributed to the other creditors of the Class of which the creditor to whom the distribution was
originally made is a member in accordance wilh the provisions ol the Plan applicable to distributions to
that Class. If, at the conclusion of distributions to a particular (Class under the Plan and after consultation
with the Post-Effective Date Committee (solely with respect to Trade Vendor/Lease Rejection Claims),
the Reorganized Deblors reasonably determine that any remaining New Holding Company Comimaon
Stock or Cash allocated for such class is tmmaterial and would thus be too impractical to distribute or
would be of no benefit to its respective distributees, any such remaining New Holding Company
Common Stock or Cash will revert 1o the Reorganized Deblors. Upon such reversion, the claim of any
Claimholder or Interestholder or their successors with respect to such property shall be discharged and
forever barred notwithstanding any federal or state escheat laws to the contrary.

98 Procedures for Treating and Resolving Disputed and Contingent Claims.

(a) No Distributions Pending Allowance. No payments or distributions
will be made with respect to all or any portion of a Disputed Claim or Disputed Interest unless and until
all objections to such Disputed Claim or Disputed Interest have been settled or withdrawn or have been
determined by a Final Order, and the Disputed Claim or Disputed Interest has become an Allowed Claim
or Allowed Interest. All objections to Claims or Interests must be filed on or before the Claims/Interests
Objcction Deadline.

(1)) Distribution Reserve. The Disbursing Agent will create a separate
Distribution Reserve from the property to be distributed in the Chapter 11 Cases after consultation with
the Post-Effective Date Committee, the amount of which shall be adjusted from time to time after
consultation with the Post-Effcetive Date Committee. The amount of New Holding Company Common
Stock wilhheld as a part of the Distribution Reserve shall be equal to the munber of shares the Reorga-
nized Debtors reasonably determine is necessary to satisfy the distributions required to be made to
(Claimholders in the Chapter 11 Cases, when the allowance or disallowance of cach Disputed Claim or
other contingent claim is ultimately determined. The Disbursing Agent, the Debtors, or the Reorganized
Debtors may request estirmation for any Disputed Claim that is contingent or unliquidated (but 15 not
required to do so). The Disbursing Agent also shall place in the Drstribution Reserve any dividends,
payments, or other distributions made on account of, as well as any obligations arising from, the property
nitially withheld in the Distnibution Reserve, to the extent that such property continues to be withheld in
the Distribution Reserve at the time such distributions are made or such obligations arise. The Claim-
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holder or Interestholder shall not be entitled to receive or recover any amount in excess of the amount
provided in the Distribution Reserve to pay such Claim or Interest. Nothing in this Plan or Disclosure
Statement will be deemed to entitle the Claimholder or Interestholder of a Disputed Claim or Disputed
Interest to postpetition interest on such Claim or Interest,

() Distributions After Allowance. Payments and distributions from the
Distribution Reserve to each respective Claimholder or Interestholder on account of a Disputed Claim or
Disputed Interest, to the extent that it ltimately becomes an Allowed Claim or Altowed Interest, will be
made in accordance with provisions ol this Plan that govern distnibutions 1o such Claimbolder or
Interestholder. On the first Peniodic Distribution Date following the date when a Disputed Claim or
Disputed Interest becomes undisputed, noncontingent and liquidated, the Disbursing Agent will
distribute to the Claimholder or Interestholder any Cash, New Holding Company Common Stock, or
other property, from the Distribution Reserve that would have been distributed on the dates distributions
were previously made to Claimholders and Interestholders had such Allowed Claim or Allowed Interest
been an Allowed Claim or Allowed Inlerest on such dates., Afller a Final Order has been entered, or other
{inal resolution has been reached with respect to all Disputed Claims or Interests, any remaiming Cash,
New Holding Company Common Stock, or other Property in the Distribution Reserve will be distributed
Pro Rata to Claimholders and Interestholders in accordance with the other provisions of this Plan.
Subject to Article 9.2 hereof, all distributions made under this Article of this Plan on account of an
Allowed Claim or Allowed Interest will be made together with any dividends, payments, or other
distributions made on account of, as well as any obligations arising from, the distributed property as it
such Allowed Claim or Allowed Interest had been an Allowed Claim or Allowed Interest on the dates
distributions were previously made to Allowed Claimholders and Allowed Interestholders included in the
applicable class. The Disbursing Agent shall be deemed to have voted any New Holding Company
Common Stock held in the Distribution Reserve in the same proportion as shares previously disbursed by
the Disbursing Agent. The Scrvicers shall be deemed (o have voted any New Holding Company
Common Stock held by such Servicers in the same proportion as shares previously disbursed by such
Servicers.

(d) De Minimis Distribations. Neither the Disbursing Agent nor any
Servicer shall have any obligation to make a distribution on account of an Allowed Claim or Allowed
Tnterest from any Distribution Reserve or otherwise 1f (1) the aggregate amount of all distributions
authonized 10 be made from such Distribution Reserve or otherwise on the Periodic Distribution Date in
question is or has a value less than $250,000, or (ii) it the amount to be distributed to the specific holder
of the Allowed Claim or Allowed Interest on the particular Periodic Distribution Date does not constitute
a final distribution to such holder and is or has a value less than $50.00, provided that this Article 9.8(d)
shall nol apply (o disinbutions to be made pursuant to Article 5.10 and Article 5.11.

9.9 Fractional Securities; Fractional Dollars. Any other provision of this Plan
noiwithstanding, payments of fractions of shares of New Holding Company Common 5tock will not be
made and shall be deemed to be 2ero. Any other provision ol this Plan nolwilthstanding, neither the
Reorgamzed Debtors nor the Disbursing Agent or Servicer shall be required to make distributions or
payments of fractions of dollars, Whenever any payment of a fraction of a dollar under this Plan would
otherwise be called for, the actual payment shall reflect a rounding of such fraction to the nearcst whole
dollar {up or down), with half dollars or less being rounded down.
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ARTICLE X

ALLOWANCE AND PAYMENT OF CERTAIN ADMINISTRATIVE CLAIMS

10.1  DIP Facility Claim/Plan Investor Claim. On the Effective Date, the DIP
Facility Claim and Plan Investor Claim shall be allowed in an amount to be agreed upon by the Debtors
and, as applicable, the DII* Lenders and the IPlan Investors, or as ordered by the Bankruptcy Coutt with
notice to the Creditors” Committees, not less than five (5) Business Days prior to the Effective Date, and
all obligations (other than contingent indemnity obligations) of the Debtors under the DIP Facility and
with respect to the Plan Investor Claim shall be paid in full in Cash on the Effcctive Date; provided,
however, that with respect to letters of credit issued under the DIP Facility, such claims may be satisfied
in full by the cash collateralization of such letters of credit or by procuring back-up letters of credit.
Upon compliance with the foregoing sentence, all liens and security interests granted to sceure such
obligations shall be deemed cancelled and shall be of no further force and effect. To the extent that the
DIP Lenders or the DIP Agend have filed or recorded publicly any liens and/or security interests to secure
the Debtors” obligations under the DIP Facility, the DIP Lenders or the DIP Agent, as the case may be,
shall take any commercially reasonable steps requested by the Debtors that are necessary to cancel
and/ar extinguish such publicly filed liens and/or security interests.

10.2 Professional Claims.

(a) Final Fee Applications. All final requests for payment of Professional
Claims, Key Ordinary Course Professional Claims, and requests for reimbursement of expenses of
members of the Statutory Committees must be filed no later than the last day of the second full month
after the Ltfective Date. After notice and a hearing in accordance with the procedures established by the
Barkrupley Code and prior orders of the Bankruptcy Court, the allowed amounts of such Professional
Claims, Key Ordinary Course rofessional Claims, and expenses shall be determined by the Bankrupley
Court.

(b) Payment of Interim Amounts. Subject to the Holdback Amount, on
the Effective Date, the Debtors or Reorganized Debtors shall pay all amounts owing to Professionals,
Key Ordinary Course Professionals, and mcembers of the Slatutory Comimittees for all outstanding
amounts payable relating to prior periods through the Effective Date. In order to receive payment on the
Effective Date for unbilled fees and expenses incurred through such date, the Professionals and Key
QOrdinary Course Professionals shall estimate fees and expenses due for periods that have not been billed
as of the Effective Date and shall deliver such estimate to the Debtors, counsel for the Statutory
Commitiees, and the United States Trustee. Within forty-five (45) days after the Effective Datc, a
Professional receiving payment for the estimated period shall submit a detailed invoice covering such
period 1 the manner and providing the detail as set forth in the Professional Fee Order or the Ordinary
Course I'rofessional Order, as applicable. Shonld the estimated payment received by any Professional
exceed the actual fees and cxpenscs for such period, this excess amount will be ¢rediled against the
Holdback Amount for such Professional or, if the award of the Holdback Amount for such matter is
insufficient, disgorged by such Professional,

() Holdback Amount. On the Effective Date, the Debtors or the
Reorganized Debtors shall pay to the Disbursing Agent, in order to fund the Holdback Escrow Account,
Cash equal to the aggregale Holdback Amount for all Professionals. The Disbursing Agcnt shall
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maintuin the Holdback Escrow Account in trust for the Professionals with respect to whom fees have
been held back pursuant to the 'rofessional Fee Order. Such funds shall not be considered property of
the Debtors, the Reorganized Debtors or the Fstates. The remaining amount of Professional Claims
owing to the Professionals shall be paid to such Professionals by the Disbursing Agent from the
Holdback Escrow Account when such claims are finally allowed by the Bankruptey Court. When all
Professional Claims and Key Ordinary Course Professional Claims have been paid m full, amounts
remaining in the Holdback Eserow Account, if any, shall be paid to the Reorganized Debtors.

{d) Post-Effective Date Retention, Upon the Effective Date, any
requirement that Professionals or Key Ordinary Course Professionals comply with sections 327 through
331 of the Bankruptey Code in seeking retention or cormpensation for services rendered after such date
will terminate, and the Reorganized Debtors will employ and pay Prolessionals and Key Ordinary
Course Professionals in the ordinary course of business.

10.3  Substantial Contribution Compensation and Expenses Bar Date. Any
Person who requests compensation or expense reimbursement for making a substantial contribution in

the Chapter }1 Cases pursuant to sections 503(b)(3), (4), and (5) of the Bankniptcy Code must file an
application with the clerk of the Bankruptey Court on or before the forty-fifth (45™) day after the
Effective Date (the “503 Deadline”™), and serve such application on counsel for the Debtors, the Plan
Investors, and the Statutory Committees and as otherwise required by the Bankruptey Court and the
Bankruptcy Code on or betore the 503 Deadline, or be forever barred from sceking such compensation or
expense reimbursement,

10.4  Other Administrative Claims. All other requests for payment of an Adminis-
trative Claim (other than as sct forth in Article 10.1, Article 10.2 or Article 10.3 of this Plan) must be
filed, in substantially the form of the Administrative Claim Request Form attached hereto as Exhibit M,
with the Claims Agent and served on counsel for the Debtors and the Plan Investors no later than forty-
five (45} days aller the Effective Date. Any request for payment of an Administrative Claim pursuant to
this Article 10.4 that is not timely filed and served shall be disallowed automatically without the need for
any objection from the Debtors or the Reorganized Debtors. The Debtors or the Reorganized Debtors
may settle an Administrative Claim without further Bankruptey Court approval, subject to review by the
Post-Effective Date Committee. Unless the Debtors or the Reorganized Debtors object to an Admimistra-
tive Claim by the Claims/Interests Objection Deadline, such Administrative Claim shall be deemed
allowed in the amount requested. In the event that the Debtors or the Reorganized Debtors object to an
Administrative Claim, the Bankruptcy Court shall determine the allowed amount of such Admimsirative
Claim. Notwithstanding the foregoing, no request for payment of an Administrative Claim need be filed
with respect to an Administrative Claim arising in the ordinary course of business as a result of retail
merchandise or services provided by trade vendors or service providers which 1s paid or payable by the
Debtors in the ordinary course of business.

ARTICLE X1
KMART CREDITOR TRUST
11.1  Appointment of Trustee, The Trustee for the Kmmart Creditor Trust shall be

designated by the Unsceured Creditors’ Committee, subject 1o the approval of the Bankruptey Court and
the consent of the Debtors and the reasonable consent of the Financial Institutions’ Committes, which
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consent shall not be unrcasonably withheld. The Trustee shall be independent of the Debtors and the
Reorganized Debtors. The Unsceurcd Creditors’ Committee shall file a notice on a date that is not less
than ten (10) days prior to the Confirmation Hearing designating the Person who it has sclecled as
‘I'rustee and seeking approval of such designation. The Person designated as Trustee shall file an
affidavit demonstrating that such Person is disinterested as defined by section 101(14) of the Bankruptey
Code. If approved by the Bankruptey Court, the Person so designated shall become the ‘T'rustee on the
Effective Date. The Trustee shall have and perform all of the dulies, responsibilitics, rights and
obligations sct forth in the Trust Agreement.

11.2  Transfer of Trust Assets to the Kmart Creditor Trust,

(a) On the Eftective Date, the Debtors’ Estates shall transfer and shall be
deemed to have imevocably transferred to the Kmart Creditor Trust, for and on behalf of the beneficiaries
of the Trust, with no reversionary interest in the Debtors or the Reorganized Deblors, the Trust Assets;
provided, however, that nothing herein is intended to transfer all or any portion of any Retained Action lo
the Kmart Creditor Trust.

(b Upon such transfer, the Debtors, the Debtors” Estates, the Disbursing
Agent and the Reorganized Debtors shall have no other further rights or obligations with respect thereto.
Notwithstanding the foregoing, the Reorganized Debtors shall make available to the Trustee reasonable
access during normal business hours, upon reasonable notice, to personnel and books and records of the
Rearganized Debtors to enable the ‘I'rustee to perform the Trustes's tasks under the Trust Agreement and
thig Plan, and the Debtors and the Reorganized Debtors shall, in furtherance of the Order of the
Bankruptcy Court entered on September 4, 2002, permit the Trustee and the Trust Advisory Board
reasonable access to information related to the Trust (Claims that is reasonably requested by the Trustec,
as more specifically set forth in the Trust Agreement; provided, however, that the Reorpanized Debtors
will not be required to make expenditures in response to such requests determined by them to be
unreasonable. The Reorganized Debtors shall not be entitled to compensation or reimbursement
(including reimbursement for professional fees) with respect to fulfilling their obligations as set forth in
this Article. The Bankruptcy Court retains jurisdiction to determine the reasonableness of either a
request for assistance and/or a related expenditure. Any requests for assistance shall not interferc with
the Reorganized Debtors’ business operations.

11.3 The Kmart Creditor Trust.

(a) Without any further action of the directors or sharcholders of the
Debtors, on the Effective Date, the Trust Agreement, substantially in the form of Exhibit K to this Plan,
shall become cffective. The Trustee shall accepl the Kmart Creditor Trust and sign the Trust Agreement
on the Effective Date and the Kmart Creditor Trust will then be deemed created and effective.

{b) Interests in the Kmart Creditor Trust shall be uncertificated and shall be
non-transferable except upon death of the interest holder or by operation of law. Holders of interests in
the Kmart Creditor Trust shall have no voting rights with respect to such interests. The Kmart Creditor
Trust shall have a term of three (3) years from the Effective Date, without prejudice to the rights of the
Trust Advisory Board to extend such term conditioned upon the Kmart Creditor Trust’s not then
becoming subjeet to the Exchange Act. The terms of the Trust may be amended by the Trustee or the
Debtors to the extent necessary to ensure that the Trust will not become subject to the Exchange Act.
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(c) The Trustee shall have full authority to take any steps necessary to
administer the Trust Agreement, including, without limitation, the duty and obligation to liguidate Trust
Assets, to make distributions therefrom mn accordance with the provisions of this Plan and, if authorized
by majority vote of those members of the Trust Advisory Board authorized to vote, to pursue and settle
any Trust Claims. Upon such assignment, the Trustee, on behalf of the Kmart Creditor Trust, will
assume and be responsible for any responsibilities, duties, and obligations of the Iebtors with respect to
the subject matter of the assignments, and the Debtors, the Disbhursing Agent, and the Reorganized
Debtors will have no further rights or obligations with respect thercto,

(d) All costs and expenses associated with the administration of the Kmart
Creditor Trust, including those rights, obligations and duties described in this Plan, shall be the
responsibility of and paid by the Kmart Creditor Frust. Notwithstanding the preceding sentence, on the
Effective Date (or, in the case of clause (iii), promptly following the first anniversary of the Effective
Date), the Reorganized Debtors shall contnbute the following to the Kmart Creditor Trust to be utilized
to pay the costs and expenses associated with the administration of the Kmart Creditor Trust: (i) $5
million, (ii) an amount equal to any funds re-paid to the Debtors prior to the Effective Date on account of
loans made pursuant to the 2001 Retention Program (in addition, the Reorganized Debtors shall have a
continuing obligation to lumn over to the Kmart Creditor Trust any funds re-paid to them subsequent to
the Effective Date on account of loans made pursuant to the 2001 Retention Program), and (iii) an
additional $5 million only in the cvent that the Debtors and Reorganized Debtors have nol reconciled at
least 75% of the Trade Vendor/Lease Rejection Claims on or before the first anniversary of the Effective
Date (such percentage to be determimced in relation to the Face Amount of proofs of claim filed by
Claimholders holding Trade Vendor/Lease Rejection Claims, or if no proof of claim has been filed, as
Scheduled, in either case excluding claims arising from rejection of unexpired real property leases).

(e) The Trustee may retain such law firms, accounting firms, experts,
advisors, consultants, investigators, appraisers, auctioneers or other professionals as it may deem
necessaty (collectively, the “Trustee Profcssionals™), in ils sole discretion, (o aid in the performance of
its responsibilities pursuant to the terms of this Plan including, without limitation, the liquidation and
distribution of Trust Assets.

(H) For federal income tax purposes, it is intended that the Kmart Creditor
Trust be classified as a liquidating trust under section 301,7701-4 of the Procedure and Administration
Repulations and that such trust is owned by its beneficiaries. Accordingly, for federal income tax
purposes, it 18 intended that the beneficianies be treated as if they had received a distribution of an
undivided intcrest in the Trust Assets and then contributed such interests to the Kmart Creditor Trust.

() The Trustee shall be responsible for filing all federal, state and local tax
returms for the Kmart Creditor Trust, The Trustee shall provide to holders of interests in the Kmart
Creditor Trust with copics of annual, audited financial statements, with such copies to be made available
on an Internet website to be maintained by the Trustee and notice of which shall be given by the Trustee
to such interest holders, unless the Trust Advisory Board determines that maintenance of such website 1s
no longer a cost-effective means of communication of such statements to holders of interests in the
Kmart Creditor Trust.
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11.4  The Trust Advisory Board.

(a) The Trust Advisory Board shall be comprised of four (4) members, three
(3) of which shall be designated by the Unsecured Creditors” Committee, and one (1) of which shall be
designated by the Financial Institutions” Cormmittee. The Unsecured Creditors’ Committee and the
Financial Institutions’ Committee shall give the Debtors written notice of the identities of such members
and file such notice with the Bankruptey Court on a date that is not less than ten (10) days prior to the
Confirmation Hearing; provided, however, that if said Committees fail to file and give such notice,
Kmart shall designate the members of the Trust Advisory Board by announcing their identities at the
Confirmation Hearing, The Trustee shall consult regularly with the Trust Advisory Board when carrying
oul the purpose and intent of the Kmart Creditor Trust. Members of the Trust Advisory Board shall be
entitled to compensation in accordance with the Trust Agreement and to reimbursement of the reasonable
and neeessary expenscs mcurred by them in carrying out the purpose of the Trust Advisory Board.
Reimbursement of the reasonable and necessary expenses of the members of the Trust Advisory Board
and their compensation to the extent provided for in the Trust Agreement shall be payable by the Kmart
Creditor Trust.

(b In the case of an inability or unwillingness of any member of the Trust
Advisory Board to serve, such member shall be replaced by designation of the remaining members of the
Trust Advisory Board. If any position on the Trust Advisory Board remains vacant for more than thirty
(30) days, such vacancy shall be filled within fifteen (15) days thereafter by the designation of the
Trustee without the requirement of a vote by the olther members of the Trust Advisory Board.

{c) Upon the certification by the Trustee that all Trust Assets have been
distributed, abandoned or otherwise disposed of, the members of the Ttust Advisory Board shall resign
their positions, whereupon they shall be discharged from further duties and responsibilities.

(d) The Trust Advisory Board shall, by majority vote, approve all settle-
ments of Trust Claims which the Trustee or any member of the Trust Advisory Board may propose,
provided, however, that (i) no member of the Trust Advisory Board may cast a vote with respect to any
Trust Claim to which it is a party; and (ii) the Trustee may seck Bankruptcy Court approval of a
settlement of a T'rust Claim if the Trust Advisory Board fails to act on a proposed settlement of such
Trust Claim within thirty (30) days of receiving notice of such propased settlement by the Trustee or as
otherwise determined by the Trustec.

(e) The Trust Advisory Board may, by majority vote, authorize the Trustee
to invest the corpus of the Trust in prudent investments other than those described in section 345 of the
Bankruptey Code.

(H The Trust Advisory Board may remove the Trustee in its discretion. In
the event the requisite approval is not obtained, the Trustee may be removed by the Bankruptcy Court for
cause shown, In the event of the resighation or removal of the Trustee, the Trust Advisory Board shall,
by majonty vote, designate a person to serve as successor Trustee. The successor ‘I'rustee shall file an
affidavit demonstrating that such Person is disinterested as defined by section 101{14) of the Bankruptcy
Code.
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() Notwithstanding anything to the contrary in this Plan, ncither the Trust
Advisory Board nor any of its members, designees, counscl, financial advisors or any duly designated
agent or representatives of any such party shall be liable for the act, default or misconduct of any other
member of the Trust Advisory Board, nor shall any member be liable for anything other than such
member’s own gross negligence or willful misconduct. The Trust Advisory Board may, in connection
with the performance of its duties, and in its sole and absolute discretion, consult with its counsel,
accountants or other professionals, and shall not be liable for anythimg done or omitted or suffered 1o be
done in accordance with such advice or opinions. 1f the ‘I'Tust Advisory Board determines not (o consult
with its counsel, accountants or other professionals, it shall not be deemed to impose any liability on the
Trust Advisory Board, or 1ls members and/or designees,

{h) The Trust Advisory Board shall govern 115 proceedings through the
adoption of by-laws, which the Ttust Advisory Board may adopt by majority vote. No provision of such
by-laws shall supersede any express provision of this Plan or the Trust Agreement.

11.5  Distributions of Trust Assets. Distributions of the Trust Recoveries to
Claimholders and Interestholders in accordance with their interests in the Kmart Creditor Trust as set
forth in this I'lan shall be made at least semi-annually beginning with a calendar quarter that is not later
than the end of the sccond calendar quarter after the Effective Date; provided, however, that the Trustee
shall not be required to make any such semiannual distribution in the event that the aggregate proceeds
and meome available for distribution to such Claimholders and Interestholders 15 not sufficient, in the
"T'rustee’s discretion (after consultation with the Trust Advisory Board) to economically distribute
monies, and in any case, in connection with any interim (as opposcd to final) distribution, the Trustee
shall retain at least the amount of funds paid to the Kmart Creditor ‘T'rust pursuant to Article 11.3(d){1)
and Article 11.3{d)(ii) of this Plan, provided, further, that with respect to distributions to Interestholders
that cannot be economically distributed as aforesaid, the Trustee shall divide such aggrepate amount of
distributions into $50.00 increments and thereafter make such $50.00 distributions 10 Interestholders who
otherwise were entitled to, but did not receive, a distribution under Article 5.11 and who are randomly
sclected by the Trustce. The Trustee will make continuing efforts to prosecute or seitle the Trust Claims,
make timely distributions, and not unduly prolong the duration of the Kmart Creditor Trust.

ARTICLE XII

EFFECT OF THE PLAN ON CLAIMS AND INTERESTS

12.1  Revesting of Assets. Except as otherwise explicitly provided in this Plan, on the
Elfective Date, all property comprising the Estates (including Retained Actions, but excluding property
that has heen abandoned pursuant to an order of the Bankruptcy Court) shall revest in each of the
Debtors that owned such properly or interest in property as of the Effective Dale, frec and clear of all
Claims, liens, charges, encumbrances, rights and Interests of creditors and equity security holders,
provided, however, that (i} the Trust Claims shall be transferred to the Kmart Creditor Trust pursuant to
Article 11.2 of this Plan and (11) assets intended to secure the Exit Financing Facility shall be transferred
to such Debtors or other entities owned by New Operating (Company as is necessary to effect the Exit
Financing Facility. As of the Effective Date, the Reorganized Debtors may operate their businesses and
use, acquire, and dispose of property and settle and compromise Claims or Intergsts withoul supcrvision
of the Bankruptcy Court, free of any restrictions of the Bankruptey Code or Bankruptey Rules, other than
those restrictions expressly imposed by this Plan and Confirmation Order.
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12.2  Discharge of the Debitors. Pursuant to section 1141(d) of the Bankrupicy Code,
except as otherwise specifically provided in this Plan or in the Confirmation Order, the distributions and
rights that are provided in this Plan shall be in complete satisfaction, discharge, and release, effective as
of the Confirmation Date (but subject to the occurrence of the Effective Date), of Claims and Causes of
Action, whether known or unknown, against, liabilitics of, liens on, obligations of] rights against, and
Interests in the Debtors or any of their assets or properties, regardless of whether any propertly shall have
been distributed or retained pursuant to this Plan on account of such Claims, rights, and Interests,
including, but not hmited to, Claims and Interests that arose before the Confirmation Date, any liability
(including withdrawal liability) to the extent such Claims relate to services performed by employees of
the Debtors prior to the Petition Dale and (hal anse from a termination of employment or a termination
of any employee or retiree benefit program, regardless of whether such termination occurred prior to or
after the Confirmation Date, and all debts of the kind specified in sections 502(g), 502(h) or 502(i) of the
Bankruptey Code, in each case whether or not (2) a proof of claim or interest based upon such Claim,
debt, nght, or Interest is Aled or deemed filed under section 501 of the Bankruptcy Code, (b) a Claim or
Interest based upon such Claim, debt, right, or Interest is allowed under section 502 of the Bankruptey
Code, or (c) the holder of such a Claim, right, or Interest accepted this Plan. The Confirmation Order
shall be a judicial determination of the discharge of all Cliums against and Inlerests in the Debtors,
subject to the Tiffective Date occurring,

12.3 Compromises and Settlements. In accordance with Article 9.6 of this Plan,
pursuant to Bankruptey Rule 9019(a), the Debtors may compromise and settle various (a) Claims against
them and (b) Causes of Action that they have against other Persons up to and including the Effective
Date, other than Trust Claims. After the Effective Date, such right shall pass to the Reorganized Debtors
as contemplated in Article 12.1 of this Plan, without the need for further approval of the Bankruptcy
Courl, except as otherwise set forth in this Plan,

12.4  Release by Debtors of Certain Parties. Pursuant (o scclion 1123(b)(3) of the
Bankruptcy Code, but subject to Article 12.10 of this Plan, effective as of the Effective Date, cach
Debtor, in its individual capacity and as a debtor-in-possession for and on behalf of its Estate, shall
release and discharge and be deemed to have conclusively, absolutely, unconditionally, irrevocably and
[orever released and discharged all Released Parties for and from any and all ¢laims or Causes of Action
existing as of the Effective Date in any manner arising from, based on or relating to, in whole or in parl,
the Debtors, the subject matter of, or the transactions or events giving rise to, any Claim or Interest that
iz treated in this Plan, the business or contractual arrangements between any Debtor or any Released
Party, the restructuring of Claims and Interests prior to or in the Chapter 11 Cases, or any act, ornission,
occurrence or event in any manner related to any such Claims, Interests, restructuring or the Chapter 11
Cases. The Reorganized Debtors, the Kmart Creditor Trust, and any newly-formed entities that will be
continuing the Debtors’ businesses after the Effective Date shall be bound, to the same extent the
Debtors are bound, by all of the releases set forth above. Notwithstanding the foregoing, nothing in this
Plan shall be decmned to relcase any of the Deblors or the Plan Investors or their Affiliates from their
obligations under the Investment Agreement or the transactions contemplated thereby.

12.5  Release by Holders of Claims. On the Effective Date, (a) each Person that
votes to accept this Plan; and (b) to the fullest extent permissible under applicable law, as such law
may be extended or interpreted subsequent to the Effective Duate, each entity (other than a Debtor),
that has held, holds or may hold a Claim or Trust Preferred Obligation, in consideration for the
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obligations of the Delwtors and the Reorganized Debtors under this Plan and the Cash, New
Holding Comipany Common Stock, and other contracts, instruments, releases, agreements or
documents to be delivered in connection with this Plan (each, a “Release Obligor™), shall have
conclusively, absolutely, unconditionally, irrevocably and forever, released and discharged each
Released Party from any Claim or Cause of Action existing as of the Effective Date arising from,
based on or relating to, in whole or in part, the subject matter of, or the transaction or event giving
rise to, the Claim or Trust Preferred Obligation of such Release Obligor, and any act, omission,
occurrence or event in any manner related to such subject matter, transaction or obligation;
provided, however, that, {A) this Article 12.5 is subject to and limited by Article 12.10 of this plan;
(B) this Article 12.5 shall not release any Released Party from any Cause of Action held by a
governmental entity existing as of the Effective Date, based on (i) the Internal Revenue Codc or
other domestic state, city or municipal tax code, {(ii) the environmental laws of the United States or
any domestic state, city or municipality, (iii} any criminal laws of the United States or any domestic
state, city or municipality, (iv) the Exchange Act, the Securities Act, or other securities laws of the
United States or any domestic state, city, or municipality, (v} the Employee Retirement Income
Sccurity Act of 1974, as amended, or (vi) the laws and regulations of the Burcau of Customs and
Border Protection of the United States Department of Homeland Security; (C) this Article 12.5
shall not waive, impair or release any Claims or Causes of Action, if any, that any Release Obligor
may have against any Released Party arising from a Trust Claim; and (D) this Article 12.5 shall
not waive, impair or release any Securities Action, including, without limitation, all Subordinated
Securities Claims, against any Released Party, if any.

12.6  Sctoffs. Subject to Article 12.10 of this Plan, the Debtors may, but shall not be
required to, set oft against any Claim, and the payments or other distributions to be made pursuant to this
Plan n respeet of such Clairm, claims of any nalure whatsoever that the Deblors may have against such
Claimholder; but neither the failure to do so nor the allowance of any Claim hereunder shall constitute a
waiver or retease by the Dehtors or the Reorganized Debtors of any such claim that the Debtors or the
Reorganized Debtors may have against such Clhamholder.

12,7  Subordination Rights. Except as otherwise specifically provided for in the
Plan with respeet to the subordination provisions of all documents pertaining to the Trust Preferred
Securities, which provisions shall be specifically enforced as provided for in Article V of the Plan, all
Claims against the Debtors and all rights and claims between or among Claimholders relating in any
manner whatsoever to distributions on account of Claims against or Interests in the Debtors, based upon
any claitmed subordination rights, whether asserted or vnasserted, legal or equitable, shall be deemed
salisficd by the dhstributions under the Plan to Claimholders or Interestholders having such subordination
rights, and such subordination rights shall be deemed waived, released, discharged, and terminated as of
the Effcclive Date. Except as otherwise specifically provided for in the Plan, distributions 1o (the various
Classes of Claims and Interests hereunder shall not be subject to levy, garnishment, attachment, or like
legal process by any Claimholder or Interestholder by reason of any subordination rights or otherwise, so
that cach Claimholder and Interestholder shall have and receive the benefit of the distributions in the
manner set forth in the Plan.

12.8  Exculpation and Limitation of Liability. Subject to Article 12.10 of this Plan,
the Debtors, the Reorganized Debtors, the Statutory Committees, the members of the Statutory
Committees in their capacities as such, the DIP Lenders in their capacities as such, the DIP Agent in its
capacity as such, the Plan Investors in their capacities as such, the Prepetition Agent in its capacity as
such, the Prepetition Lenders in their capacities as such, any indenture trustee for the Prepetition Notes
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serving after the Petition Date in its/their capacity as such, and any of such parties’ respective present or
formetr members, officers, directors, employees, advisors, atlorneys, representatives, financial advisors,
mveslment bankers, or agents and any of such parties” successors and assigns, shall not have or incur,
and are hereby released from, any claim, obligation, Cause of Action, or liability to one another or to any
Claimbolder or Interestholder, or any other party-in-inieresi, or any of their respective agents, crmploy-
ecs, representatives, financial advisors, attormeys or Affiliates, or any of their successors or assigns, for
any act or omission in connection with, relating to, or arising out of the Debtors’ Chapter 11 Cases,
negotiation and (ling of this Plan, filing the Chapter 11 Cases, the pursuit of confirmation of this Plan,
the consummation of this Plan, or the administration of this Plan or the property to be distributed under
this Plan, cxcept for their willful misconduct and except with respect to obligations arising under
confidentiality agreements, joint interest agreements, and protective orders entered during the Chapter 11
Cases, and in all respects shall be entitled to reasonably rely upon the advice of counsel with respect to
their duties and responsibilitics under this Plan. Other than as provided in Article 12.10, no Claimholder
or Interestholder, or other party in interest, none of their respective agents, employees, representatives,
financial advisors, attormeys or affiliates, and no successors or assigns of the foregoing, shall have any
right of action against the parties listed in this Article for any act or omission in connection with, relating
to or arising out of the Chapter 11 Cascs, the pursuit of confirmalion of this Plan, the consummation of
this Plan, or the administration of this Plan or the property to be distributed under this Plan. Notwith-
standing the forcgoing, nothing in this Plan shall be deemed to release any of the Debtors or the Plan
Investors or their Affiliates from their obligations under the Investment Agreement or the transactions
contemplated thereby.

12.9  Indemnification Obligations. Subject to Article 1210 of this Plan, in
satisfaction and compromise of the Indemnitees’ Indemnification Rights: () all Indemmnification Rights
shall be released and discharged on and as of the Effective Date except for Continuing Indemnification
Rights (which shall remain in full force and etfect to the fullest extent allowed by law or contract on and
after the Effective Date and shall not be modified, reduced, discharged, or otherwise affecled mn any way
by the Chapter 11 Cases), (b) the Debtors or the Reorpganized Debtors, as the case may be, covenant to
maintain directors’ and ofticers’ insurance providing coverage for those Indemnitees currently covered
by such policies for a period of two years after the Effective Date, shall maintain tail coverage under
policies in existence as of the Effective Date, to the fullest extent permitted by such provisions, in each
case insuring such parties in respect of any claims, demands, suits, Canses of Action, or proceedings
against such Persons hased upon any act or omission related to such Person’s service with, for, or on
behalf of the Debtors in at least the scope and amount as currently maintained by the Debtors (the
“Insurance Coverage™) and hereby further indemnify such Indemnitees without Continuing Indemnifica-
tion Rights solely to pay for any deductible or retention amount that may be payable in connection with
any claim covered under cither the foregoing Insurance Coverage or any prior similar policy in an
aggregale amount not to exceed $5,000,000; (c) the insurers who issue the Insurance Coverage are
authorized to pay any professional fees and expenses incurred in connection with any action relating to
any Indemnification Rights and Conlinuing Indemnification Rights; and (d) the Debtors or the Reorga-
mized Debtors, as the case may be, hereby indemnify Indemnitees with Continuing Indemnification
Rights and agree to pay for any deductible or retention amount that may be payable in connection with
any claitn covered under cither the foregoing Insurance Coverage or any prior similar policy.

12,10 Exclusions and Limitations on Exculpation, Indemnification, and Releases,
Notwithstanding anything in this Plan to the contrary, no provision of this Plan or the Confirmation
Order, including, without limitation, any exculpation, indemnification or release provigion, shall modify,
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release, or otherwise lirml the lHability of (1) any Person wha is, or becomes, the subject of a Trust Claim
(10 the extent, but only to the extent, related to such 'T'rust Claim), or (ii) any Person not specifically
released hereunder, including, without limitation, any Person that is a co-obligor or joint tortfeasor of a
Released Party or that is otherwise liable under theories of vicarious or other denivative hability, or (1)
any Person who is, or becomes, the subject of a Securities Action (to the extent, but only to the extent,
relaled o such Sceurtties Action); provided, however, that the Deblors and Reorganized Debtors shall

not provide indemnification on account of {i) and (ii) above.

12,11 Injunction. Subject to Article 12.10 of this ’lan, the satisfaction, release, and
discharge pursuant to this Article XII shall act as an injunction against any Person commencing or
continuing any action, employment of process, or act to collect, offset, or recover any Claim or Cause of
Action satisficd, released, or discharged under this Plan to the fullest extent authonized or provided by
the Bankruptcy Code, including, without limitation, to the extent provided for or authorized by sections
524 and 1141 thereof.

ARTICLE XIII
CONDITIONS PRECEDENT

13.1  Conditions to Confirmation. The following are conditions precedent to
confirmation of this Plan that may be satisfied or waived in accordance with Article 13.3 of this Plan:

{a) The Bankruptcy Court shall have approved by Final Order a Disclosure
Staternent wilhk respect to this Plan in form and substance acceptable to the Debtors in their sole and
absolute discretion.

(b) The Confirmation Order shall be in form and substance acceptable to the
Debtors in their sole and absolute discretion.

13.2  Conditions to the Effective Date. The following are conditions precedent to
the occurrence of the Effective Date, each of which may be satisfied or waived in accordance with
Article 13.3 of this Plan:

(a) The Reorganized Debtors shall have entered into the New Kmart Exit
Financing Facility and all conditions precedent to the consummation thereof shall have been waived or
satistted in accordance wilh the terms thersofl

(b) All conditions precedent to the funding obligations under the Investment
Agreement shall have been satishied or waived in accordance with the terms thereof and the funding
under the Investment Agreement shall have occurred.

{c) The Reorganized Debtors shall have entered into the Trust Agreement

and all documents evidencing the Trade Vendors’ Lien and all conditions precedent to the consummation
thereof shall have been waived or satisfied in accordance with the terms thereof.
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(d) The Bankruptey Court shall have entered one or more orders (which
may include the Confirmation Order) authorizing the assumption and rejection of unexpired leases and
executory contracts by the Debtors as contemplated by Article 8.1 of this Plan.

{e) ‘The Confirmation Order shall have been entered by the Bankrupley
Court and shall he a Final Order, the Confirmation Date shall have occurred, and no request for
revocation of the Confirmation Order under section 1144 of the Bankruptey Code shall have been made,
or, f made, shall remain pending.

() Each Exhibit, document or agreement to be executed in connection with
this Plan shall be in form and substance reasonably acceptable to the Debtors.

133 Waiver of Conditions to Confirmation or Consummation. The conditions set
forth in Article 13.1 and Article 13.2 of this Plan may be waived, in whole or in part, by the Debtors,
after consultation with the Plan Investors and the Statutory Committees, without any notice to any other
parties in interest or the Bankruptey Court and without a hearing. The failure to satisfy or waive any
condition 1o the Confirmation Crate or the Effective Date may be asserted by the Debtors in their sole
discretion regardless of the circumstances giving rise to the failure of such condition to be satistied
{including any action or inaction by the Debtors in their sole discretion). The failure of the Debtors to
exercise any of the foregoing rights shall not be deemed a waiver of any other rights, and each such right
shall be deemed an ongoing right, which may be asscerted at any time.

ARTICLE XIV
RETENTION OF JURISDICTION

Pursuant to sections 105(a) and 1142 of the Bankruptcy Code, the Bankruptcy Court
shall have exclusive jurisdiction of all matters arising out of, and related to, the Chapter 11 Cases and
this Plan, including, among others, the following matters:

(a) to hear and determine motions for (i) the assumption or rejection or {11}
the assumption and assignment of executory contracts or unexpired leases to which any of the Debtors
are a party or with respect to which any of the Debtors may be liable, and to hear and determine the
allowance of Claims resulting thercfrom including the amount of Cure, if any, required to be paid;

() to adjudicate any and all adversary proceedings, applications and
contested matiers thal may be commenced or maintained pursuant to the Chapter 11 Cases, this Plan, or
that were the subject of proceedings before the Bankruptey Court prior to the Effective Date, proceedings
to adjudicate the allowance of Disputed Claims and Disputed Interests, and all controvergics and issues
arising from or relating to any of the foregoing;

(e) to adjudicate any and all disputes arising from or relating to the
distribution ot reteation of the New Holding Company Common Stock or other consideration under this
Plan;

(d) to ensure that distributions to Allowed Claimholders and Allowed
Interestholders are accomplished as provided herein;
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{c) Lo hear and determine any and all objeclions to the allowance or
estimation of Claims and Interests filed, hoth before and after the Confinmation Date, including any
objections to the classification of any Claim or Interest, and to allow or disallow any Claim or Interest, in
whole or in part;

{f) to enter and implement such orders as may be appropriate if the
Confirmation Order is for any reason stayed, revoked, modified and/or vacated,

{(2) to issue orders in aid of execution, implementation, or consummation ol
this Plan;

{h) to consider any modifications of this Plan, to cure any defleet or
omission, or to reconcile any inconsistency in any order of the Bankruptey Court, including, without
himitation, the Confirmation Order;

{1) to hear and determine all applications for allowance of compensation
and reimburserment of Prolcssional Claims under this Plan or under scctions 330, 331, 503(b), 1103 and
1129(a)(4) of the Bankruptecy Code;

(1) lo determine requests for the payment of Claims entitled to priority
under section 507(a)(1) of the Bankruptcy Code, including compensation of and reimbursement of
expenses of parties entitled thereto;

(k) to hear and determine disputes arising in connection with the interpreta-
tion, implementation or ¢nforcement of this Plan or the Confirmation Order including digpules arising
under agreements, docwments or instruments executed in connection with this Plan;

) to hear and determine all suils or adversary proceedings to recover assets
of any of the Deblors and property of their Estates, wherever located;

{m) to hear and determine matiers concerning state, local and federal taxes in
accordance with sections 346, 505 and 1146 of the Bankruptcy Code;

{n) to hear any olher malter not inconsistent with the Bankruptey Code;

{0) to hear and determine all disputes involving the existence, nature or
scope of the Debtors’ discharge, including any dispute relating to any liability arising out of the
termination of employment or the termination of any employee or retiree benefit program, regardless of

whether such termination occurred prior to or after the Effective Date;

(p) to hear and determine disputes arising in connection with the interpreta-
tion, implementation or enforcement of the Kmart Creditor Trust and the Trade Vendots’ Lien program;

(qQ) to enter a final decree closing the Chapter 11 (ases; and

{n {o enflorce all orders previously entered by the Bankruptey Court.
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Notwithstanding anything contained herein (o the contrary, the Bankruptey Court retaing exclusive
jurisdiction to hear and determine disputes concemning Retained Actions and 1tust Claims and any
motions to compromise or settle such disputes. Despite the foregoing, if the Bankruptey Court is
delermined not to have jurisdiction with respect to the foregoing, or 1f the Reorgamecd Debtors or the
Trustee on behalf of the Kmart Creditor Trust chooses to pursue any Retained Action or Trust Claim (as
applicable) in another court of competent jurisdiction, the Reorganized Debtors or the Trustee (as
applicable) will have authority to bring such action in any other court of competent jurisdiction.

ARTICLE XV
MISCELLANEOUS PROVISIONS

15.1 Binding Effect. Upon the Effective Date, this Plan shall be binding upon and
inure to the benefit of the Debtors, the Reorganized Debtors, all present and former Claimholders, all
present and former Interest helders, other parties-in-interest and thear respective heirs, successors, and
assigns.

152 Modification and Amendments. The Debtors may alter, amend or modify this
Plan under section 1127(a) of the Bankruptey Code at any time prior to the Confirmation Hearing, with
the reasonable consent of the Creditors' Committees and the Plan Tnvestors. The Dehtors may alter,
amend or modify any Exhibits (o this Plan under seclion 1127(a) ol the Bankruptey Code at any time
prior to the Confirmation Date after consultation with the Creditors’ Committees. After the Confirmation
Date and prior to substantial consummation of this Plan with respeet Lo any Deblor as defined in section
1101(2) of the Bankruptcy Code, any Debtor may, after consultation with the Statutory Committees,
under section 1127(b) of the Bankruptey Code, institute proceedings in the Bankruptcy Court to remedy
any defect or omission or reconcile any inconsistencies in this Plan, the Disclosure Statement, or the
Confirmation Order, and such matters as may be necessary to carry out the purposes and effects of this
Plan.

153  Withholding and Reporting Requirements. In connection with this Plan and
all instruments issued in connection therewith and distributions thereunder, the Debtors shall comply
with all withholding and reporling requirements imposed by any federal, state, local or forcign taxing
authonily, and all distributions hereunder shall be subject to any such withholding and reporting
requirements.

154 Committees. Effective on the Effective Date, the Statutory Commuittces shall
diszolve automatically, whereupon their members, professionals and agents shall be released from any
further duties and responsibilities in the Chapter 11 Cases and under the Bankruptcy Code, except with
respect to obligations arising under confidentiality agreements, joint interest agreements, and prolcelive
orders entered during the Chapter 11 Cases which shall remain in full force and effect according to their
lerms; applications for Professional Claims; requests for compensation and reimbursement of expenses
pursuant to section 503(h) of the Bankruptey Code for making a substantial contribution in any of the
Chapter 11 Cases. The Professionals retained by the Statutory Commuttees and the respeclive members
thercof shall not be entitled to compensation and reimbursement of expenses for services rendered after
the Effective Date, except for services rendered in connection with any applications for allowance of
compensation and reimbursement of expenses pending on the Effective Date or filed after the Tiffective
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Date including responding 1o or otherwise addressing any 1ssucs raiscd by any consultant to the Kmart
Joint Fee Review Committee, and for the other duties and responsibilities of the Statutory Committees
set forth in this Section (but only to the cxtent requested by the Deblors). This Section shall apply for all
purposes and with respect to all Debtors and their respective Estates under the Plan.

15.5 Post-Effective Date Committee.

{(a) On the Effective Date, there shall be formed a Post-Effcetive Dale
Committee (the “Post-Effective Date Committee™) with its duties limited to: overseeing the general
unsecured claims reconciliation and settlement process conducted by or on hehalf of the Reorganized
Debtors; formulating with the Reorganized Deblors appropriate procedurcs for the settlement of claims;
oversceing (1) the establishment, (including the determination of the amount of New Holding Company
Common Stock to be withheld) and (ii} the maintenance of, the Distribution Reserve: overseeing the
distributions to the holders of Prepetition Note Claims and Trade Vendotr/Lease Rejection Claims under
the Plan; any matter relating to finalization of the Creditor Trust Agreement and the T'rade Vendors' Lien
Program, including the tiling and perfection of the mortgages granted to the Trade Vendors' Collateral
Agent pursnant to Article 7.13 of the Plan and Extubit J-1 and Exhabat J-2; responding 1o any motions or
other actions secking enforcement or implementation of the provisions of this Plan or the Confirmation
Order; to appear before and be heard by the Bankruptey Court and other courts of competent jurisdiction
in connection with the above limited duties; and such other matters ag may be agreed upon between the
Reorganized Debtors and the Post-Effective Date Committee or specified in this Plan. The Post-
Effective Date Committee shall consist of four {(4) members, with three (3) of such members to he
appointed by the Unsceured Creditors’ Committee, and one (1) member to be appomted by the Financial
Institutions” Committee, that may adopt by-laws governing its conduct. For so long as the claims
reconciliation process shall continue, the Reorganized Debtors shall make regular reports to the Post-
Effective Date Committee as and when the Reorganized Debtors and the Post-Effective Date Committee
may reasonably agree upon, The Post-Effective Date Committee may employ, without further order of
the Court, professionals to assist 1t in carrying out its duties as limited above, including any professionals
retained in these Reorganization Cases, and the Reorganized Debtors shall pay the reasonable costs and
expenses of the Post-Effective Date Committee, including reasonable professional fees, in the ordinary
course without further order of the Court,

(b) Notwithstanding anything to the contrary in this Plan, neither the Post-
Effective Date Committee nor any of its members, designees, counsel, financial advisors or any duly
designated agent or representatives of any such party shall be liable for the act, default or misconduct of
any other member of the Post-Effective Date Committee, nor shall any member be liable for anything
other than such member’s own gross negligence or willful misconduct. The Post-Effective Date
Committee may, in cormection with the performance of its duties, and in its sole and absolute discretion,
consull with its counsel, accountants or other professionals, and shall not he liable for anything done or
omitted or suffered to be done in accordance with such advice or opinions. If the Post-Effective Date
Commiliee determines not to consult with its counsel, accountants or other professionals, it shall not be
deemed to impose any liability on the Post-Effective Date Commuittee, or its members and/or designees.

15.6 Revocation, Withdrawal or Non-Consummation.

6))] Right to Revoke or Withdraw. Each of the Debtors reserves the right
o revoke or withdraw this Plan with respect to such Dehtor at any time prior to the Effective Date.
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(h) Effect of Withdrawal, Revocation or Non-Consummation. It any of
the Debtors revokes or withdraws this Plan as to such Debtor prior to the Effective Date, or 1f the
Confirmation Date or the Effective Date does not occur, then this Plan, any settlement or comprormise
embaodied in thas Plan with respect to such Debtor or Debtors (including the fixing or hombing to an
amount certain any Claim or Class of Claims with respect to such Debtor or Debtors, the effect of
substantive consolidation, or the allocation of the distributions to be made hereundcer), the assumption or
rejection of executory contracts or leases effected by this Plan with respect to such Debtor or Debtors,
and any document or agreement executed pursuant to this Plan with respect to such Debtor or Debtors
shall be null and void as to such Deblor or Debtors. In such event, nothing contained heren or in the
Disclosure Statement, and no acts taken in preparation for consummation of this Plan, shall be deemed to
constitute a waiver or release of any Claims by or against such Debtor or Debtors or any other Person, to
prejudice in any manner the rights of any such Deblor or Deblors, the holder of a Claim or Interest, or
any Person inany further proceedings involving such Debtor or Debtors or to constitute an admission of
any sort by the Debtors or any other Person.

15.7  Authorization/Consent of Creditors’ Constituencics. Notwithstanding
anything in this 'lan to the contrary, the obligation of the Debtors to consult with or obtain the consent or
approval of any of the Statutory Committees as may be called for in any provision of this Plan shall not
be requited (unless otherwise provided in the Bankruptcy Code) until such time as such Statutory
Committee has publicly announced its irrevocable support for the Plan by (i) communication to the
Claimholders in Classes 4 and 5 in the cases of the Creditors” Committees; and (i) communication in
writing to the Interestholders in Class 11 in the case of the Equity Committee.

15.8  Notices. Any notice required or permitted to be provided to the Debtors,
Statutory Committees, Prepetition Lenders, or the Plan Investors, shall be in writing and served by (a)
certified mail, return reccipt requested, (b) hand delivery, or (¢) overnight delivery service, to be
addressed as follows:

Ifto the Debtors: If to the Unsecured Creditors ' Commities;
Kmart Corporation Otterbourg, Steindler, Houston & Rosen P.C.
3100 West Big Beaver Road 230 Park Avenue

Troy, Michigan 48084 New York, New York 10169

Attention: General Counsel Attention:  Glenn B, Rice, Esq.

Scott L. Hazan, Esq.

With a copy to: If to the Financial Institutions* Committee:
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Skadden, Arps, Slate, Meagher &
Flom {Tllinois)

333 West Wacker Dnve, Suite 2100

Chicago, lllinois 60606-1285

Attention:  John Wm. Butler, Jr., Esqg.

J. Eric Tvester, Lsq.
If to the Equity Committee:

(ioldberg, Kohn, Bell, Black,
Rosenbloom & Moritz, Lid,

55 East Monroe Street

Suite 37()

Chicago, [ilinois 60603

Attention:  Randall L. Klein, Esq.

If to the Prepetition Agent:

Simpson Thacher & Bartleti

425 Lexington Avenue

New York, New York 10017
Attention: DPeter V. Pantaleo, Esq.

Jones Day

001 T.akezide Avenue

Cleveland, Ohio 44114-1190
Attention:  Richard M. Cieri, Fsq.

and

Jones Day

77 West Wacker Drive

Chicago, Dlinois 60601

Attention: Paul E. Hamer, Esq.
Ray (. Schrock, Esq.

If to the Plan Investors

Wachtell, Liplon, Rosen & Katz
51 West 52nd Street

New York, New York 10019
Attention: Scott K. Charles, Esq.

15.9 Term of Injunctions or Stays. Unless otherwise provided herein or in the

Confirmation Order, all injunctions or stays provided for in the Chapter 11 Cases under scctions 105 or

362 of the Bankruptcy Code or otherwise, and extant on the Confirmation Date, shall remain in full force
and effect until the Effective Date.

15.10 Governing Law. [nless a rule of law or procedure is supplied by federal law
(including the Bankruptcy Code and Bankruptey Rules) or unless otherwise specifically stated, the laws
of the State of Michigan shall govern the construction and implementation of this Plan, any agrecments,
documents and instruments ¢xccuted in connection with this Plan (except as otherwise set forth in those
agreements, in which case the governing law of such agreements shall control), and, with respect to
Debtors incorporated in Michigan, corporate governance matters. Corporate governance matters relating
to Debtors not incorporated in Michigan shall be governed by the laws of the state of incorporation of the
applicable Debtor.

15.11 No Waiver or Estoppel. Upon the Etfective Date, each Claimholder or Interest
holder shall be deemed to have waived any right (o assert that its Claim or Inlerest should be Allowed in
a ¢erlain amount, in a certain priority, secured, or not subordinated by virtue of an agreement made with
the Debtors and/or their counsel, the Statutory Committees and/or their counsel, or any other party, if
such agreement was not disclosed in this Plan, the Disclosure Statement or papers filed with the
Bankruptey Court.
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15.12 Conflicts. Tn the event that the provisions of the Disclosure Statement and the
provisions of the Plan conflict, the terms of the Plan shall govern,

Datcd; February 25, 2003
Chicago, Ninois

Respectfully submitted,

KMART CORPORATION AND THE
DEBTOR AFFILIATES

By: fs/ Julian C. Day
Julian C. Day
Chief Executive Officer of Kmart Corporation
and authorized signatory for each of the other Debtors

Jolhn Wm. Builer, Jr.

J. Lric Ivester

Mark A. McDermoll

Samuel 8. Ory

SKADDEN, ARPS, SLATE, MEAGHER
& FLOM (ILLINOIS)

333 West Wacker Drive, Suite 2100

Chicago, Illinois 60606-1285

(312) 407-0700

ATTORNEYS FOR KMART CORPORATION
AND THE DEBTOR AFFILIATES
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EXHIBIT A

FORM OF ARTICLES OF INCORPORATION
AND BY-LAWS OF NEW HOLDING COMIPANY



EXHIBIT B

FORM OF ARTICLES OF INCORPORATION
AND BY-LAWS OF NEW OPERATING COMPANY



EXHIBIT C

FORM OF CERTIFICATE OF INCORPORATION
AND BY-LAWS OF OTHER REORGANIZED DEBTORS



EXHIBIT D-1

EXIT FINANCING FACILITY COMMITMENT LETTER



EXIIRIT D-2

EXIT FINANCING FACILITY AGREEMENT



EXHIBIT E

INVESTMENT AGREEMENT



EXHIBIT F

INTENTIONALLY OMITTED



EXHIBIT G

FORM OF REGISTRATION RIGHTS AGREEMENT



EXHIBIT I

RESTRUCTURING TRANSACTION NOTICE



EXHIBIT I

CORFPORATE STRUCTURE OF REORGANIZED DEBTORS



EXHIBIT J-1

TRADE VENDORS® LIEN PROGRAM TERM SHEET



EXHIBIT J-2

TRADE VENDORS' LIEN FROGRAM DOCUMENTS



EXHIBIT K

FORM OF KMART CREDITOR TRUST AGREEMENT



EXHIBIT L-1

LIST OF REJECTED INTERCOMPANY EXECUTORY CONTRACTS
AND INTERCOMPANY UNEXPIRED LEASES



EXHIBIT L-2

LIST OF ASSUMED EMPLOYEE-RELATED AGREEMENTS



EXHIBIT L-3

LIST OF ASSUMED OTHER EXECUTORY CONTRACTS AND UNEXPIRED LEASES



EXHIBIT M

ADMINISTRATIVE CLAIM REQUEST FORM



Exhibit B

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

Casc No. 02-B02474

(Jointly Administered)
Chapter 11

Hon. Susan Pierson Sonderby

In re:

KMART CORPORATION, ct al.,

R L S, W

Debtors.

NOTICE REGARDING (A) ENTRY OF ORDER CONFIRMING
THE FIRST AMENDED JOINT PLAN OF REORGANIZATION
OF KMART CORPORATION AND ITS AFFILIATED DEBTORS
AND DEBTORS-IN-POSSESSION, (B) OCCURRENCE OF EFFECTIVE

DATE AND (C) NOTICE OF THE ADMINISTRATIVE BAR DATE

1, Confirmation of the Plan. On Apnil __, 2003, the United States
Bankruptcy Court for the Northern District of Tllinois, Eastern Division {the "Bank-
ruptcy Court"} entered an order (the "Confirmation Order") confirming the First
Amended Jomt Plan of Reorgamzation of Kmart Corporation and Tts Affiliated
Dcbtors and Debtors-in-Possession, as modified, datcd February 25, 2003 (the
"Plan”), in the chapter 11 cases of the above-captioned debtors and debiors-in-
possession (collectively, the "Debtors™). Unless otherwise defined in this Notice,
capitalized terms and phrases used herein have the meanings given to them in the Plan
and the Confirmation Order.

2. Discharge of Claims and Termination of Interests. Pursuant to
section 1141(d) of the Bankruptcy Code, except as otherwise specifically provided in
the Plan or in the Confirmation Order, the distributions and rights that arc provided in
the Plan shall be in complete satisfaction, discharge, and release, effective as of the
Confirmation Date (but subject to the occurrence of the Effective Date), of Claims
and Causcs of Action, whether known or unknown, against, liabilitics of, liens on,
obligations of, nghts against, and Interests in the Debtors or any of their assels or
properties, regardless of whether any properly shall have been distributed or retained
pursuant to the Plan on account of such Claims, rights, and Interests, including, but
not limited to, Claims and Interests that arose before the Confirmation Date, any
liability (including withdrawal liability) to the extent such Claims relate to services
performed by employees of the Debtors prior to the Petition Date and that anse from
a termination of employment or a termination of any employee or retirce benefit



program, rcgardless of whether such termination occurred prior to or after the
Confirmation Date, and all debts of the kind specified in sections 502(g), 502(h) or
502(i) of the Bankruptey Code, in each case whether or not (a) a proof of claim or
interest based upon such Claim, debt, right, or Interest is filed or deemed filed under
sectiont 501 of the Bankruptcy Code, (b} a Claim or Interest based upon such Claim,
debt, right, or Interest is allowed under section 502 of the Bankruptcy Code, or (c) the
holder of such a Claim, right, or Interest accepted the Plan. The Confirmation Order
shall be a judicial determination of the discharge of all Claims against and Interests in
the Debtors, subject to the Effective Date occurring.

3 Releases by Debtors and Debtors-in-Posscssion. Pursuant to sechion
1123(b)(3) of the Bankruptcy Code, but subject to Article 12.10 of the Plan, effective
as of the Effective Date, each Debtor, in its individual capacity and as a debtor-in-
possession for and on behalf of its Estate, shall release and discharge and be deemed
1o have conclusively, absolutely, unconditionally, rrevocably and forever released
and discharged all Released Parties for and from any and all claims or Causes of
Action existing as of the Effective Date in any manner arising from, based on or
relating to, in whole or in part, the Deblors, the subject matier of, or the transactions
or events giving rise to, any Claim or Interest that is treated in the Plan, the business
or contractual arrangements between any Debtor or any Released Party, the restiuc-
tuning of Claims and Interests prior to or in the Chapter 11 Cases, or any act, onnis-
sion, oceurrence or event in any manner related to any such Claims, Interests,
restructuring or the Chapter 11 Cases. The Reorganized Debtors, the Kmart Creditor
Trust, and any newly-formed entities that will be continuing the Debtors’ businesses
after the Effective Date shall be bound, to the same extent the Debtors are bound, by
all of the releases set forth above. Notwithstanding the foregoing, nothing in the Plan
shall be decmed to release any ol the Debtors or the Plan Investors or their Affiliates
from their obligations under the Investment Agreement or the transactions contem-
plated thereby.

4, Releases by Holders of Claims and Interests. On the Effective Date,
(a) cach Person that votes to accept this Plan; and (b) to the fullest extent permisstble
under applicable law, as such law may be extended or interpreted subsequent to the
Effective Dale, each entity (other than a Debtor), that has held, holds or may hold a
Claim or Trust Preferred Obligation, in consideration {or the obligations of the
Debtors and the Reorganized Debtors under this Plan and the Cash, New Holding
Company Common Stock, and other contracts, instruments, relcascs, agreements or
documents Lo be delivered in connection with the Plan (each, a “Release Obhgor™),
shall have conclusively, absolutcly, unconditionally, irrevocably and forcver, released
and discharged each Released Party from any Claim or Cause of Action existing as of



the Effective Date arising from, based on or relating lo, in whole or in part, the
subject matier of, or the transaction or event giving risc to, the Claim or Trust
Preferred Obligation of such Release Obligor, and any act, omission, occurrence or
evenl in any manner related to such subject matter, transaction or obligation; pro-
vided, however, that, (A) Article 12.5 of the Plan is subject to and limited by Article
12.10 of the Plan; (B) Article 12.5 of the Plan shall not release any Released Party
from any Cause of Aclion held by a governmental entity cxisting as of the Effective
Date, based on (i) the Internal Revenue Code or other domestic state, city or munici-
pal tax code, (i1) the environmental laws of the United Statcs or any domestic state,
city or municipality, (iii) any criminal laws of the United States or any domestic state,
city or municipality, (iv) the Exchange Act, the Securities Act, or other securities laws
of the United States or any domestic state, city, or municipality, (v) the Employce
Retirement Income Sceurity Act of 1974, as amended, or (vi) the laws and regulations
of the Bureau of Customs and Border Protection of the United Stales Department of
Homeland Security; (C) Article 12.5 of the Plan shall not waive, impair or release any
Claims or Causes of Action, 1f any, that any Release Obligor may have against any
Relcased Party arising {rom a Trust Claim; and (D)) Article 12.5 of the Plan shall not
waive, impair or release any Securities Action, including, without homtation, all
Subordinated Securities Claims against any Relcascd Party, if any.

5. Injunction. Subject lo Article 12.10 of the Plan, the satisfaction,
release, and discharge pursuant to Article XII of the Plan shall act as an injunction
against any Person commencing or continuing any action, employment of process, or
act to collect, offsel, or recover any Claim or Cause of Action satisficd, released, or
discharged under the Plan to the fullest extent authorized or provided by the Bank-
ruptey Code, including, without limitation, to the cxtent provided for or authorized by
sections 524 and 1141 thereof.

6. Executory Contracts and Unexpired Leases to be Rejected.
Pursuant to Arlicle 8.1 of the Plan, section 365 of the Bankruptcy Codc and the
Confirmation Order, the Debtors rejected, as of the Effective Date: (a) each
Intercompany Executory Contract or Intercompany Uncxpired Lease that (i) has been
previously rejected by the Debtors by order of the Bankruptcy Court, (11) 15 the
subjcet of a motion to rcject pending on or before the Effective Date, (iil) is listed on
the schedule of rejected Intercompany Executory Contracts and Intercompany
Uncxpired Leasc on Plan Exhibit L-1, or (iv) is otherwise rejected pursuant to the
terms of the Plan; (b) each Employee-Related Agreement that (1) has not been
previously assumed by the Debtors by order of the Bankruptcy Court, (i1) is not the
subject of a motion to assume pending on or before the Effective Date, (ii1) is not
listed on the schedule of assumed Employee-Related Agreements on Plan Exhibit L-




2, or {iv) is not otherwise assumed pursuant to the terms of this Plan; and (¢) each
Other Executory Contract or Unexpited Lease that (1) has noi been previously

assumed by the Debtors by order of the Bankruptcy Court, (i1) is not the subject of a
motion to assume pending on or before the Effective Date, (iii) is not listed on the
schedule of assumed Other Executory Coniracts or Unexpired Leases on Plan Exhibit
L-3, or (iv) is not otherwise assumed pursuant to the terms of this Plan. Copies of
such Plan Exhibits may be obtained at the requesting parties' expense, upon wrillen
request, from the Debtors' Claims Agent, Trumbull Services Company, LLC, P.O.
Box 426, Windsor, CT 06095, Attn: Kmart Corporation, et. al. or from the offictal
document service provider, Landmark Document Scrvices, 308 West Randolph
Street, Suite 500, Chicago, IL 606006, Tel: (312) 845-1000, Fax: (312) 726-9027. 1f
the Contract(s) and/or Lease(s) to which you are a party are rejected, and such
rejection gives nise to any claims against the Debtors, you must file a proof of claim
in accordance with the procedures sct forth in scetion 7(e) below.

7. Bar Dates.

a. Except as otherwise provided below, unless previously filed,
requests for payment of Administrative Claims must be filed in substantially the form
of the Admimstrative Claim Request Form on Plan Exhibit M with the Claims Agent
and served on: (i) the undersigned counsel to the Debtors at the address listed bclow;
and (11) counsel to the Plan Investors: Wachtell, Lipton, Rosen & Katz, 51 West 52nd
Strect, New York, New York 10019, Attn: Scott K. Charles, Esq. and Weil, Gotshal
& Manges, 767 Fifth Avenue, New York, NY 10153, Attn: Eric L. Schondorf, no
later than forty-five (45) days after the Effective Date. Any request for payment of an
Administrative Claim pursuant to Article 10.4 of the Plan that is not timely filed and
served shall be disallowed automatically without the need for any objection from the
Debtors or the Reorgamized Debtors. The Debtors or the Reorganized Debtors may
settle an Administrative Claim without further Bankruptey Court approval, subjcct to
review by the Post-Effective Date Committee. Unless the Debtors or the Reorganized
Debtors object to an Administrative Claim by the Claims/Interests Objection Dead-
ling, such Administrative Claim shall be deemed allowed in the amount requested. In
the event that the Debtors or the Reorganized Debtors object to an Administrative
Claim, the Bankruptey Court shall determine the allowed amount of such Administra-
tive Claim.

b. All final requests for payment of Professional Claims, Kcy
Ordinary Course Professional Claims, and requests for reimbursement of expenses of
mecmbers of the Statutory Committees must be filed no later than the last day of the
second full month after the Effective Date. After notice and a hearing in accordance
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with the procedurcs cstablished by the Bankruptcy Code and prior orders of the
Bankruptey Court, the allowed amounts of such Professional Claims, Key Ordinary
Course Professional Cliaims, and expenses shall be determined by the Bankruptey
Courl. Upon the Effective Date, any rcquirement that Professionals or Key Ordinary
Course Professionals comply with sections 327 through 331 of the Bankruptey Code
in seeking retention or compensation for services rendered after such date will
terminate, and the Reorganized Deblors will employ and pay Profcssionals and Key
Ordinary Course Professionals in the ordinary course of business.

C. Any Person who requests compensation or expense reimburse-
ment for making a substantial contnbution i the Chapter 11 Cases pursuant to
sections 503(h)(3), (4), and (5) of thc Bankruptcy Code must file an application with
the clerk of the Bankruptcy Court on or before the forty-fifth (45™) day after the
Effective Date (the “503 Deadline™), and serve such application on: (1) the under-
signed counsel to the Deblors at the address listed below; (i) counsel to the Official
Unsecured Creditors’ Committee: Otterbourg, Stemndler, Houston & Rosen, P.C., 230
Park Avenue, New York, New York 10169, Attn: Glenn B. Rice, Esq. and Scott L.
Hazan, Esq., and Winston & Strawn, 35 West Wacker Drive, Chicago, IL 60601-
9703, Attn: Matthew J. Botica, Esq.; (ii1) counsel to the Official Financial Institu-
tiong' Commttee: Jones, Day, Reavis & Poguc, 901 Lakeside Avenue, Cleveland,
Ohio 44144-1190, Attn: Richard M. Cieri, Esq. and Jones, Day, Reavis & Pogue, 77
West Wacker Dove, Chicago, Tllinois 60601-1692, Attn: Paul E. Harner, Esq.; (iv)
counsel to the Official Committee of Equityholders: Goldberg, Kohn, Bell, Black,
Rosenbloom & Moritz, Ltd., 55 East Monroc Street, Suite 3700, Chicago, Illinois
60603, Attn: Randall L. Klein, Esq.; and (v) counsel to the Plan Investors: Wachtell,
Lipton, Rosen & Katz, 51 West 52nd Street, New York, New York 10019, Attn:
Scott K. Charles, Esq. and Weil, Gotshal & Manges, 767 Fifth Avenue, New York,
NY 10153, Atm: Enc L. Schondorf and as otherwise required by the Bankruptcy
Court and the Bankruptcy Codc on or before the 503 Deadline, or be forever barred
from seeking such compensation or expense reimbursement.

d. Notwithstanding the foregoing, no request for payment of an
Admimstrative Claim need be filed with respect to an Administrative Claim arising in
the ordinary course of busincss as a rcsult of retail merchandise or services provided
by trade vendors or service providers which is paid or payable by the Deblors in the
ordinary course of business.

e. Bar Date for Proofs of Claim. If the rejection by the Debtors
{purguant to the Plan or otherwise) of an Intercompany Exccutory Contract,
Intercompany Unexpired Lease, Employee-Related Agreement, or Other Executory




Contract or Unexpired Lease results in a Claim, then such Claim shall be forever
barred and shall not be enforceable against the Debtors, the Reorganized Debtors, the
Plan Tnvestors, or such entities’ properties unless a proof of claim is filed with the
Claims Agent and the Post-Effective Dale Committee and scrved upon: (i) the
undersigned counsel 1o the Debtors at the address listed below; (11) counsel 1o the
Official Unsecured Creditors” Committee: Otterbourg, Steindler, Houston & Rosen,
P.C., 230 Park Avenue, New York, New York 10169, Attn: Glenn B. Rice, Esq. and
Scott L. Hazan, Esq., and Winston & Strawn, 35 West Wacker Dnive, Chicago, IL
60601-9703, Attn: Matthew J. Botica, Esq.; (111) counsel to the Official Financial
Institutions' Committee: Joncs, Day, Reavis & Pogue, 901 Lakeside Avenue,
Cleveland, Ohio 44144-1190, Attn: Richard M. Cicri, Esq. and Jones, Day, Reavis &
Poguc, 77 West Wacker Drive, Chicago, Illinois 60601-1692, Attn: Paul E. Hamer,
Esq.; and (1v) counsel to the Plan Investors: Wachtell, Lipton, Rosen & Katz, 51
West 52nd Street, New York, New York 10019, Attn: Scott K. Charles, Esq. and
Weil, Gotshal & Manges, 767 Fifth Avenue, New York, NY 10153, Attn: Eric L.
Schondorl within thirty (30) days aftcr service of the later of (a) notice of the Confir-
mation Order or (b) other notice that the executory contract or unexpired lease has
been rejected.

8. Effective Date. On _ , 2003, the Effective Date of
the Plan occurred.

9. Administrative Bar Date. Pursuant to 7(a) of this Notice and Article
10.4 of the Plan, all requests for payment of Administrative Claims must be filed with
the Bankruptcy Court and served on counsel {or the Reorganized Debtors no later
than June 2003.

_r“
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Dated: Chicago, Ithnois
April _, 2003

Respectfully submitted,
KMART CORPORATION, et al.,

By:
John Wm. Butler, Jr. (ARDC No. 06209373)
J. Eric Ivester (ARDC No. 06215581}
Mark A. McDermott (ARDC No. 06209460}
SKADDEN, ARPS, SLATE,
MEAGHER & FLOM (ILLINOIS)
333 West Wacker Dnive, Suite 2100
Chicago, Illinois 60606-1285
{312) 407-0501

Attomeys for the Debtors and
Debtors-in-Possession



