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CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,
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No.

IN THE
SUPREME COURT OF THE UNITED STATES

Zlose p. forildle - PETITIONER

(Your Name)

V3.

Yl lonponalion €T AL — RESPONDENT(S)

PROOF OF SERVICE
I . m’”’ #- B st A , do swear or declare that on this date,
Moyttt 1) 200%, as required by Supreme Court Rule 29 I have

served the enclosed MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS
and PETITION FOR A WRIT OF CERTIORARI on each party to the above proceeding
or that party’s counsel, and on every other person required to be served, by depositing
an envelope containing the above documents in the United States mail properly addressed
to each of them and with first-class postage prepaid, or by delivery to a third-party
commercial carrier for delivery within 3 calendar days.

The names and addresses of those gerved are as follows:

At Mitoh Mohsom Colitre, Dealaiva Mook, SnookdSEuatlhS
The Trtnes Budsing Qi 2.01 1336 Belbyen R . S YNWOO, VL oode;

ol 0B Gaminol of Tha US Rovm 95 Penealiliomass. Ave -

\!\Jm.mgfﬁzlh D~ 2o 530 OO0 |
I declare under penalty of perjury that the foregoing is true and correct.

Noverdir 1, 2008

Executed on

?

Tlior A @ﬁm

(Signature)
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UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

e ————————

No. 07-3716

[LEASE BARTLETTE,
Appellant,

V.

KMART CORPORATION, ET AL,

Appeliee.

SUR PETITION FOR PANEL REHEARING

Present: RENDELL, FUENTES and CHAGARES, Circuit J udges

r Rehearing filed by the Appellant in the above-entitled matter, having

The Petition fo
t, and no judge who

the judges who participated in the decision of this cour

been submitted to
the Petition for Rehearing

concurred in the decision having asked for rehearing by this panel,

is hereby DENIED.

BY THE COURT,

/s/ Julio M. Fucntes
Circuit Judge

DATED: 15 August 2008
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UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

No. 07-3716

ILEASE BARTLETTE,
Appellant,
\2
KMART CORPQRA'I'ION, ET AL,

Appellee.

Appeal from the Order of the District Court
of the Virgin Islands
(02-¢v-00100)

District Judge: Honorable Curtis V. GGomez

Submitted Under Third Circuit L.AR. 34.1(a)
on May 6, 2008

A Ty

Before: RENDELL, FUENTES, and CIIAGARES, Circuit Judges.

JUDGMENT

This cause came on to be considered on the record from the Mistrict Court of the
Virgin Islands and was submitted under Third Circuit L.A.R. 34.1(a) on May 6, 2008.

On consideration thercof, it is now QRDERED and ADJUDGED that the order of
the District Court entered August 24, 2007, be and the same 18 hereby AFFIRMED. Al
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i ini is Court.
of the above in accordance with the opiion of thi

Attest:

/s/ Marcia M. Waldron, Cletk

DATED: June 5, 2008
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UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

——_—_ —

No. 07-3716

[LLEASE BARTLETTE,

Appellant,

V.

KMART CORPORATION, ET AL.,

Appellee.

e ————

o the Order of the District Court

of the Virgin [slands
(02-0\/—00100)
t Judge: Honorable Curtis V. GomeZ

Appeal fr

Distric

mitted Under Third Circuit AR, 34.1(2)

Sub
on May 6, 2008

Cirguit udoes.

UENTES, and CHAGARES,

Before: RENDELL, F
(Filed: June 5, 2008)

e

OPINION
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FUENTES, Circuit Judge.
e Bartlette’s action

The District Court granied Kmart’s motion tO dismiss [leas

ment violated the automatic stay provisidn in the

ining that 1ts COMmMENce
§ 362(a)(1)- We will affirm.
leging that Kmart impmpcrly

upon determ

Bankruptcy Code. See 1l 1.5.C.

Bartlette filed a complaint on May 28, 2002, al

ary damages for violation of the

{crminated her employment. She sought monet
Americans with Disabilities Act, the Civil Rights Act, the Age Diccrimination in
Act, breach of contract, wrongtul discharge, and intentional infliction of

anuary 22, 2002, following
£ under Title 11 of the Uni

Employment
Bartlette’s termination, but

al distress. Howevel, onl

emotion
ted

re she filed her complaint; Kimnart petitioned for relie

with the United States Ban

betfo
kruptey Court for the Northern

Gtates Bankraptey Code

astern Division.

District of Llinois, E
ong other things, it

s complaint arguing that, am

gved to dismiss Bartlette’
t*s bankruptcy petition

y. Under § 362(a)( 1), Kmar

commencement or

Kmart m

ader 11 US.C. 8 362(a)l

was void u
«operate(d} as a stay, applicable 10 all entities, of — (1) the
continuaiion, including the jssuance of employment of process, of aj‘adic%al,
administrative, of other action of proceeding against the debtor that was 0t could have
fore the commencement of the Case ander this title.”

been commenced be
e’y claims arose

et Court granted Kmart’s motion, noting that Bartlctt

The Distr
t recelve reliet from the auto

matic stay under §

bofore Kmart's petition, Bartlette did no

\
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362(a)(1), and “any action from [the District Court] against the debtor would be void ab .
initio.” Supp. Jt. App. 4 & a2 Bartlette, proceeding pro sc, appealed to this Court. We
have jurisdiction pursuant to 28 U.8.C. § 1291.

«(‘onsolidating all pre-petition claims against the debtor in one collective
proceeding before a bankruptcy court is the essence of bankmptcy.”l -Maritime Elee. Co.
v. United Jersey Bank, 959 F.2d 1194, 1207 (3d Cir. 1991). Permitting creditors to
continue filing claims against the debtor outside of the g;nkmptcy proceedings wouid

defeat this purposc. As such, actions taken in violation of the automatic"‘sgtay provision

are voidable. See Inre Sicihano, 13 F.3d 748, 750 (3d Cir. 1994); Lampc v. Xouth, Inc.,
952 F.2d 697, 700 (3d Cir. 1992). Moreover, “[o]nly the bankruptcy court with

jurisdiction over a dehtor’s case has the authority to grant relief from the stay of judicial

procecdings against the deblor.” Maritime Elec. Co., 959 F.2d at 1204. In this cas¢, a8 __,

the District Court noted, there 15 no indication that Bartlettc ever received relief from the

automatic stay, which would have permitted her to initiate this action? The District

Court did not err in dismissing the complaint.

I'The District Court also found that the Bankruptcy Court’s confirmation of
Kmart’s reorganization plan bars the continuation of this case. Eor the reasons stated in
our opinion, we find it upnecessary to reach this issue.

2[p fact, the record shows that in July 2002 Bartletic, with the assistance of
counsel, filed a proof of claim with the Bankruptcy Court. Sge Supp. Jt. App. 18. We
note that the District Court erred in finding that no such claim was filed, although this
mistake was harmless. While it appears that her claim was ultimately-denied, the
Bankruptcy Court, not the District Court of the Virgin Islands, was the correct forum in
which to pursue her claim.

3-
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For the foregoing reasons, we will affirm.
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HOT FOR-PUBLIGAIIUN

IN THE DISTRICT COURT QF THE VIRGIN ISLANDS
DIVISION OF ST. THOMAS AND ST. JOHR

)
ILEASE PARTLETYE , }
}
vilaintiff, )
} civil Ne. 2002-100
V. )
| . )
FMART CGRPQRAIIGN, )
}
pefendant . }
}

Iloasa Rartletta, pro 59
nt, Thomad, u.5.v.I.

“ge. Thowas, U.S.V.I-
For defendant, Kmart Corperation

JUDGMENT

Befara-the‘ﬂourt ip the wotion of defendant Kmart corporatien

{(*Emart”) to dismigs the above-captioned caee.
BACKGROUND

pPlaintiff, Ilease Bartlette (*Bartlette”) was employed in
varving‘capacitiea bty Emart until HMay 14, 2001, when K-mart
rerminated hex enployment..

on Jamiary 2%, 200z, K-mart £ited a voluntaxy petition
for relief under ritle 1) of the United sStates pankruptecy Code in
the Northern pistrict of Tilimeis {(the “Bankruptcy‘cmurt")_ on
May 28, 2002, Eartlette filed this action, which gégka monetary

damages for employment discrimipation, violations of the Americans




Case 02-02474 Doc 31891-1 Filed 03/10/09 Entered 03/11/09 10:29:27 Desc
Document Continued Page 27 of 50

Dartl=stte v. Khart
Tivil Ho. 2002-100
JURGHENT

Page 2

with Disabilities Act, breach of contraet, wrongful gischarge @nd
intentional infliction of emotional distress. On June 7, 2002,
Kmart filed a Notice of Bankruptoy Filing and Automatic Stay imn
this action.

Pursuant to Bankruptcy Rule 3003 (c) (3}, the Bankruptay Court
entered an order op January 16, 2004, requiring potential
claimants to complete and execute a proof of claim, and sand it
with attached documentation, "ap that the Proof of Claim is
actually received on ‘or before 4:00 p.m., Eastern Standard Time,
on. Fabruary 23, 2004,...” See Supplemental Bar Date Ordar, Jan.
16, 2004, at § A{1) (R.D. Il11, Case NO. p2-BO2474) 7. Despite thia
order, there id rig evidence that Bartlette submitted a proof of
claim with the Bankruptey Court at any time.

On April 23, 2004, the Bankruptcy Court cnnfirﬁed Knart's
Plan of Reorganization. Thereafter, Kmaxrt filed ita motion to
diemiog.

ANALYSIS

Under the Bankruptcy Code, any judicial action against the
debtor "that was or could have been commenced® before the filing
of a bankruptcy petition is avtomatically stayed. See 11 7.8.C. §
162 (a) {1); see also Maritime Elec. Co. Inc. v, United Jersey

Bank, 959 F.2d 1194, 1204 (3d cir. 1991) (observing that "“the

! For the purpmses of this action, the Cwurt takes judicial notice of all
orders issued by the Bankrupbecy Ecurt in Civil Wo. 02-BO2474.
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vage ¥
automatic stay gives the bankiupt a breathing apell from
creditors.... [(and] permits a bahkrupt to attempt a repayment or
reprganization plan..."). OCnce an automatie atay takea etfect,
any action fzom this Court against the dabtor would be void ab
initio. See In re Sieilianoc, 13 F.3d4 748, 950 (3d Cir. 199%%).

To determine which actions could commence pricr te the
bankruptey petition, the Court consliders when che alleged cause of
action acetued. See Matter of M. Frenville €o. 1I0C., 744 F.24
332, 335 (34 Cir. 1984) (holding that the cause of action arised
at the time of the harm); Jowas v. Chemetiod corp., 212 F.3d 199,
206 (34 Cir. aa00) (" {I}n most circumstances a ‘glaim’ arises for
hankruptcy purposes al the same time...[that] the wnderlying.. .
cause of aution accrues.”). 1f the plaintiff's sause of action
acerued prlor to the filing of 2 Lankruptcy clg}p, then the claim
in canslﬂere; pre- pELitan. Sea fréhvilie, 744.F.zd at 335; sew
alao In re Chateaugay Corp.. 51 F.3d 478, 497 (2d cir. 1995} ("A
elaim will be deemed pre- petition when... the relationship between
the debtor and the greditor contained all the elements necessary
to give rige to a legal ogligation-‘a right to paywent ' -under the
ralevant nunabankruptey-Lay;"} " | |

On May 1%, 2001, Bartlette allegedly guffered the harm

underlying her complaint, specifically, the termination of her

empleyment. BY that date, Bartlette's cause of action accrued,

Desc
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and she could have commenced an action against Kmarl on each of
¢he several counts in her complaint. TFive months later Kmarxt's

bankruptey petition triggered an auntomatic stay pursuant to 11

¥.8.0. § 362 {a) {1) .* Becauad Bartlette’s causs of action accrued

five months before Kmart filed For bankruptcy, her claimg are pre-

petition.

rconsolidating all pre—petitian-claima against the debtor in

o zollective proceeding pefare & bankruptay court is the sasence
bankruptey .’ Maritime Elec. Co., 952 F.2d ar 1207.7 Accordingly.
pankruptcy claimanta must participate in reprganization py filing
proofas of claim with the bankruptey mouit. See Chemetren Cerp. V.
Jones, 72 F.3d 341, 148 (3d Cir. 1995} Barkruptcy Rule 3003 {c).
These proofs of claim shall be filed prior to the bar date,
astablished by the pankruptcy court. See Chemetren Corp., 72 F.3d
at 346; Pankruptcy Rule 3ge3 (o). If the bar date passes before
the bankruptcy claimant files & proof of claim, the claimant

cannot participate in the reorganization without epstablighing

7 gpere is no indicatiom on the record that Bartlette ever received
relief from the putowatic atay. ¢f., Maritime Elec. Cw,, 959 F.24 2t 1207
(neting that bnly the bankruptoy court has the duriadiction to grant auch
relief) .

1  Wotably, under the Bankrupbcy Code, & *claims includes Aoy right to
payment *whather or nut guch right is reduced to judgment., liguidated,
unliguidated, tixed, centingent, matured, unmiatured, disputed, undisputed,
legal, equitable, secured, or uhescured...” 11 U.8.C. § 101i5),; see also Fa:
pap’t of Public Welfare ¥. Davenpert, 49% U.8. 553, 558 (1930} {cbserving that
congress intended to use the proadest possikle definition of a claim, ya that
the Cods rrontemplates thav all legal obligatioug of the debtor. . . will =1
able te ba dealt with in the bankruptqy case-") {quoting U.5. Code Cong. &
Admin. News 1378, B GZER) -
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gufficient grounds for failyte to file a timely proof of claim.
See Chemetron Corp., 72 F.3d at 346. Here, the Bankruptcy Court

set a bar date af February 23, 2004, Bartletbte never filed a

procf of claim.’

once a bankruphey court confirma a reorganizatien plan, all
prior claima against the debtor ara digcharged. SJee Jones, 212
¥.3d at 209; see alse In re Aenjamin Coal Co., 978 ¥,.2d 823, 827
(3d cir. 1992) (*[T)he discharge of all existing claimg... upen
confirmation of & Chapter 11 [reorganization] plan is
unambiguoud....”); 11 U.8.C. § 1141 (d).* The Bankruptey Ceurt
Aapproved Kmart’s rﬂnrganization plan on April 2%, 2004,
‘Accordingly, Bartlette’s claims were diacharged,

The effect of discharge is that the claimant ia precluded
from pursuing her claims againegt the debtoy at any time in the
future. See, £.@.. In re Friedberg, 1922 B.R. 338, 341 (8.0.H.Y.
1996) (*Upon cenfirmation... all prior cbligationa and rights of

the parties were extinguished...."); gsee also 11 U.5.C. § 1141 {c)

4 The Court is unaware of any effort by Bartlette to get yelief from
the Bankruptcy Court for her Fallure te file a cimely claim.

5 .me statute outlinee limited exceptions to rhizs general rule. JSee
11 U.5.C. § 1141(a) {putlining discrete categories of non-dischargable debt};
gee alse Chemetron GoTR., Y2 F.3d at 346 (recoghizing *Rarrow Btatutoxy
exceptions” to the gemeral rule that confizmation diacharges all prior claime
against the debtor). Thers ars alko exceptienal cases in which due process
poncerns prevenh the discharge of a debt. Tew, e.g., Jones 212 F.3id at 2082
{noting %hat "1f a potenticnal claimant lacks sufficient notice of a
bankriptey proceeding, due propess cpnsiﬁaratiqnq diptate that his or her
claim cannot he discharged Dy a confirmaticn ordert}. Howeyer, noheé ol these
axcephiong are relevant to Barlette’s claimE.
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(stating that after confirtation “the (debtor's) property ia Eree
and clear of all claime and interests...”). Accordingly,
partlette cammobt now pursue her claima in this Ceurt.

CONCLUBION
The premises considered,

It is hereby ORDERED that Fpart's nmotion to dismiss ia

GRANTED; and
Tt is further ORDERED that all of Barlatte’s <claims againgt

Kmart are PISMISSED; and

1t is further ORDERED that the Clerk of the Court shall cloze

the file of the above -captioned case.

August 17, 2007

/a/ Curtis V. GomnZ
Chipf Judga

CERTIFIED A TRUE COPY TRiS
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IN THE
SUPREME COURT OF THE UNITED STATES

Zloar f. Bortlle  _ peTmIONER

(Your Name)

VS.
sl Wmﬂm ET AC.__ — RESPONDENT(S)

PROOF OF SERVICE
I, Llesae f 3 ar LA , do swear or declare that on this date,
MNeoartmbtre , 20%, as required by Supreme Court Rule 29 I have

served the enclosed MOTION FOR LEAVE T0 PROCEED IN FORMA PAUPERIS
and PETITION FOR A WRIT OF CERTIORARI on each party to the above proceeding
or that party’s counsel, and on every other person required to be served, by depositing
an envelope containing the above documents in the United States mail properly addressed
to each of them and with first-class postage prepaid, or by delivery to a third-party
commercial carrier for delivery within 3 calendar days.

The names and addresses of those garved are as follows:

Mb)\ et & Monegn, Ootalun, Deoleons 128n | BmoeiR ond St Ll
A v/ . \ ) .

Nans | Wonda Boitebiiny | Luidoe 2ol 1336 Ralhye Ryl & Ny UL codo2

lo o Qanel ot e, Ve Goh, DAY pen 56U Ok o} yualre §60 Peron..
:T_,‘:‘_Er)\..-uﬂ-*m_\--(-‘_&) Guare_ w ‘-”U\_‘r \:\S'G.-Q_QM;\!%‘\LTTT\- \:) e, LG — P C:l ) iy

I declare under penalty of perjury that the foregoing is true an{l REGEIVED
Executed on Noverdor 1, , 2008 NOv 1 2 2008
OFFICE OF THE CLERK
%UA&JH -

(Signature)
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OFFICE OF THE C1LERK
MARCIA M. WALDRON Uniteb States Court oF ArpEALS
CLERK FOR THE THIRD CIRCUIT

21400 UNITED STATES COURTHOUSE
601 MARKET 3TREET

PHILADELPHIA 19106-1790
Website: www_cad.uscourts.gov

June 5, 2008

Micol L. Morgan
Ogletree, Deakins, Nash, Smoak & Stewart
1336 Beltjen Road, Suite 201
Charlotte Amalie, St. Thomas
USVI,
UsvI

Ms. Tlease Bartlette

P.O.Box 7095

Charlotte Amalie, St. Thormas
TUSVI, '
USVI

RE: Bartlette v. Kmart Corp, &t al
Case Number: 07-3716
District Case Number: 02-ev-00100

ENTRY OF JUDGMENT

TELEPHONE
215-597-2695

Today, June 05, 2008 the Court has entered its judgment in the above-captioned matter pursuant

to Fed. R. App. P. 36.

If you wish to seek revicw of the Court's decision, you may file a petition for rehearing. The
pracedures for filing a petition for rehearing are set forth in Fed. R. App. P. 35 and 40, 3rd Cir.
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LAR 35 and 40, and summarized helow.

Time for Filing:
14 days after entry of judgment.
45 days after entry of judgment in a civil case if the United States is a party.

Page Limits:
15 pages

Attachments:

a copy of the panel's opinion and. judgment only. Mo other attachments are permitted without
first obtaining leave from the Court.

Unless the petition specifies that the petition seeks only panel rehearing, the petition will be
construed as requesting both panel and en banc rehearing. If separate petitions for panel rehearing
and rehearing en banc are submitted, they will be treated as a single document and will be subject
10 a combined 15 page limit. If only panel rehearing is sought, the Court's rules do not provide
for the subsequent filing of a petition for reheating en banc in the event that the petition seeking
only panel rehearing 13 denied.

A party who is cntitied to costs pursuant o Fed R.App.P. 39 must file an jtemized and verified
bill of costs within 14 days from the entry of judgment. The bill of costs must be submitted on

the proper form which is available on the court's website.

A mandate will be issued at the appropriate time in accordarice with the Fed. R App.P. 41.
Please consult the Rules of the Supreme Court of the United States regarding the timing and
requirements for filing a petition for writ of certioran.

Very truly yours,

Folanesa I Wodnon
Marcia M. Waldron, Clerk

y: [ g T

Carolyn Hicks, Case Manager
267-299-4926
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