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KMART CREDITOR TRUST AGREEMENT

THIS TRUST AGREEMENT (the "Trust Agreement”), dated as of April 30, 2003, is
entered into and executed by and among KMART CORPORATION, a Michigan corporation,
debtor and debtor-in-possession in the Chapter 11 Cases referred to below ("Kmart"), the
undersigned Affiliate Debtors (as defined in the Plan referred to below), debtors and debtors-in-
possession in such Chapter 11 Cases (together with Kmart, collectively, the "Debtors", as
hereinafter further defined), as settlors, Douglas J. Smith, as Trustee (the "Trustee"), and the
undersigned Reorganized Debtors (as defined below).

RECITALS:

WHEREAS, this Trust Agreement is cxecuted to facilitate the implementation of (a) the
First Amended Joint Plan of Reorganization of Kmart Corporation and its Affiliated Debtors and
Debtors-in-Possession, dated February 25, 2003 (as amended, medified or supplemented, the
*Plan™), which Plan provides for the establishment of the Kmart Creditor Trust (as defined
below) created by this Trusl Agreement and the retention and preservation of the Trust Assets (as
defined in the Plan) by the Trustee, all for the benefit of (i} the holders of Allowed Claims (as
defined in the Plan) in the following Classes (as defined in the Plan) if and to the extent that such
holders of Allowed Claims are entitled to share in Trust Recoveries (as defined below) in
accordance with the terms of the Plan: Prepetition Note Claimholders (2s defined in the Plan) in
Class 4, each holder of Allowed Trade Vendot/Lease Rejection Claims (as defined in the Plan) in
Class 5, each holder of Allowed Other Unsccured Claims (a3 defined in the Plan) i Class 6, each
holder of Allowed General Unsecured Convenience Claim (as defined in the Plan) in Class 7
who has elected to be treated as an Allowed Trade Vendor/Lease Rejection Claimholder, each
holder of an Allowed Trust Preferred Obligation (as defined in the Plan) in Class 8, cach holder
of an Allowed Subordinated Securities Claim in Class 10 (as such Classes are designated in the
Plan and the Claimholders (as defined in the Plan) in such Classes being collectively referred to
herein as the "Trust Recoveries Claimholders™) and (i) the holders of Allowed Interests (as
defined in the Plan) pertaining to Existing Common Stock (as defined in the Plan} in Class 11 (as
such Class is designated in the Plan and the Interestholders (as defined in the Plan) in such Class
being collectively referred to herein as the "Trust Recoveries Interestholders") and (b) the other
Articles of the Plan that deal with the collection, liquidation, and distribution of the Trust Assets,
including the litigation of Trust Claims (as defined in the Plan), as required by the Plan; and

WHEREAS, the Trust (as defined below) is organized for the primary purposes of (x)
holding and preserving the value of the Trust Assets for distribution, (y) litigating Trust Claims,
and (z) making distribution of Trust Recoveries {as defined below), as set forth in the Plan; and

5 WHEREAS, the Trustee's activities, powers and dutics are those determined to be
reasonably necessary to, and consistent with, accomplishment of these purposes; and
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WHERFEAS, the Plan contemplates, among other things, the litigation and settlement of
Trust Claims and distribution of the net proceeds therefrom to the Trust Recoveries Claimholders
and to the Trust Recoveries Interestholders (the Trust Recoveries Claimholders and the Trust
Recoveries Interestholders are hereinafter collectively referred to as the "Beneficiaties”), all as
described in greater detail in the Plan and in this Trust Agreement; and

WHEREAS, pursuant to the Plan, the Trust is being created to litigate and settle Trust
Cfaims on behalf, and for the benefit, of the Beneficiaries and to make distributions to the
Bencficiaries of Trust Recoveries and other Trust Assets, in accordance with the Plan and this

Trust Agreement; and

WHEREAS, under the terms of the Plan and the Confirmation Order (as defined in the
Plan), effective as of the Effective Date (as defined in the Plan), the Debtors” Estates (as defined
below) shall be deemed to have irrevocably granted, fransferred, conveyed, and delivered to the
Trustes, on behalf of, and for the benefit of, the Beneficiaries, control of, and alt the rights, title
and interests in and 1o, the Trust Assets, with no reversionary interest therein m favor of the

Debtors and/or the Reorganized Debtors; and

WHEREAS, on April 22, 2003, the Bankruptcy Court (as defined in the Plan) entered the
Confirmation Order; and . -

WHEREAS, the Reorganized Debtors {as defined below) are joining in the execution of
this Trust Agreement as of the Effective Date in accordance with the Plan;

NOW, THEREFORE, in consideration of the premises and agreements contained herein,
the parties hereto agree as follows:

ARTICLE I
Establishment of Trust

Section 1.1 Creation and Name, Tn accordance with the Plan, there is hereby created 2
trust which shall be known as the "Kmart Creditor Trust,” which is the Trust created pursuant to
Article XTI of the Plan.

Section 1.2 Declaration of Trust. In consideration of the confirmation of the Plan under
the Bankruptcy Code, the Debtors, the Reorganized Debtors and the Trustee have executed this
Trust Agreement and, effective on the Effective Date of the Plan, in accordance with Article
11.2(a) of the Plan, the Debtors® Estates are hereby deemed to have irrevocably assigned,
transferred and conveyed, to the Trustee, and to its successors and assigns, all the right, title and
interests of the Debtors and the Debtors’ Estates in and to the Trust Assets, with no reversionary
interest whatsoever therein of the Debtors and the Reorganized Debtors, to have and to hold unto

-2
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the Trustee and its succcssors and assigns forever, in trust nevertheless, under and subject to the
terms and conditions set forth in this Trust Agreement and in the Plan for the benefit of the
Beneficiaries and their sucoessors and assigns permitted under the Plan and this Trust
Agreement, as provided for in the Plan and in this Trust Agreement. The use and distribution of
Trust Recoveries (including, without limitation, Designated Trust Recoveries) shall be made in
accordance with this Trust Agreement and the Plan.

Section 1.3 Purposes of Trust, The Trust is organized for the prmary purposes of
litigating and settling the Trust Claims transferred to it and distributing to the Beneficianes the
proceeds of the Trust Claims and the Trust Recoveries therefrom, along with all other Trust
Assets, with no objective to engage in the conduct of a trade or business. In furtherance of such
purposes with respect to the Trust Claims (subject to authorization by the Trust Advisory Board),
by its majority vote, the Trustee shall be responsible for pursuing, litigating, settling or waiving
all Trust Claims including, without limitation, any causes of action, counterclaims and defenses
which are transferred to the Trust, and fo be the representative of all Beneficiaries in all litigation
relating to Trust Claims, and to perform all obligations specified for the Trustee under the Plan,
Tn the event of any inconsistency between the recitation of the duties and powers of the Trustee
as sct forth in the Trust Agreement and as set forth in the Plan, the provisions of this Trust

Agreement shall govern.

Section 1.4 Trustee's Acceptance, The Trustee accepts the trust imposed on the Trustee
by this Trust Agreement and agrees to observe and perform that trust, on and subject to the terms
and conditions set forth in this Trust Agreement. In connection with and in furtherance of the
purposes of the Trust, the Trustee hereby expressly accepts the transfer of the Trust Assets,
subject to the provisions of the Confirmation Order, the Plan and this Trust Agrecment, and the
Trustec hereby further expressly assumes, undertakes and shall control the litigation of Trust
Claims, subject 1o the terms of this Trust Agreement,

ARTICLE I
Definitions

Section 2.1 Certain Terms Defined in the Plan. The capitalized terms used but not
defined in this Trust Agreement shall have the meanings given to them in the Plan.

Section 2.2 " Additional Deposit” means funding that shall be made by the Reorganized
Debtors fo the Kmart Creditor Trust after the Effective Date, in the amount and {o the extent
required, if at atl, by Article 11.3(d)(i1) and Article 11.3(d)ni) of the Plan.

Section 2.3 "Allowed Claim" has the meaning set forth in the Plan.

Section 2.4 " Allowed Interest” has the meaning set forth in the Plan.

"3
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Section 2.5 "Bankruptey Code" means 11 U.S.C. Sections 101-1330, as amended.

Section 2.6 "Beneficiasry List™ has the meaning set forth in Section 5.1 hereof.

Section 2.7 "Beneficiaries” has the meaning sct forth in the Recitals hereof.

Section 2.8 "Business Day" has thc meaning set forth in the Plan.
Section 2.9 "Cash" has the meaning et forth in the Plan.

Section 2.10 "Causes of Action” means any and al} ¢laims, actions, causes of action,
suits, accounts, controversies, agreements, promises, rights to Jegal remedies, rights to equitable
remedies, and rights to payment, whether known, unknown, reduced to judgment, not reduced to
judgment, liquidated, onliquidated, fixed, coptingent, matured, unmatured, disputed, undisputed,
secured or unsecured and whether asserted or assertable directly or derivatively, in Jaw, equity or
otherwise, including, withont limitation, Aveidance Actions (as defined in the Plan) that are not
Retained Actions (as defined in the Plan) and Trust Claims.

Section 2.11 "Claim" has the meaning set forth in the Plan.

Section 2.12 "Code" means the Internal Revenue Code of 1986, as amended, and any
successor thereto,

Section 2.13 "Debtors” has the meaning set forth in the Recitals hereof.
Section 2.14 "Debtors’ Estates" has the meaning set forth in the Plan.

Section 2.15 "Deferred Compensation Distributions" has the meaning set forth in
Section 4.4 hereof.

Section 2.16 "Designated Trust Recoveries” has the meaning set forth in the Plan.
Section 2.17 "Disputed Claim" has the meaning set forth in the Plan.

Section 2.18 " Disputed Interest™ has the meaning set forth in the Plan.

Section 2.19 "Distributicn Date" has the meaning sct forth in the Plan.

Section 2.20 "Distribution Reserve Account” means, individually and collectively, one
or more bank and/or other investment accounts established and maintained by the Trustee, as
shall be directed by the Trust Advisory Board, into which the Trustec shall, in aceordance with
Section 5.3 and Scetion 6.1 of this Trust Agreement, deposit undeliverable distributions and

4
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Trust Recoveries that are not then distributable to a holder of a Disputed Claim or a Disputed
Interest and shall be held by the Trustee, pending a final determination as to Allowance of such

Disputed Claim or Disputed Interest.

Section 2.21 "Escrow Account” means, individually and collectively, one or more bank
and/or other iInvestment accounts cstablished and maintained by the Trustee, as shall be directed
by the Trust Advisory Board, into which the Trustee shall, in accordance with Article 7.7 of the
Plan and Section 4.4 of this Trust Agrecment, deposil all Deferred Compensation Distributions
that would be otherwise distributable for the account of Trust Claim Defendants pursuant to
Article 7.7 of the Plan (i.e., if such account holders were not Trust Claim Defendants), the
amount of which funds shall be determined by the Trustee in accordance with Section 4.4 of this
Trust Agreement, and which funds, in the case of each Trust Claim Defendant, shall be held in
escrow pending a final determination of liability or pon-Hability in respect of the Trust Claim
with respect to such Trust Claim Defendant. '

Section 2.22 "Final Order" has the meaning set forth in the Plan.

Seetion 2.23 "Initial Deposit” means the funding to be made on the Effective Date by
Debtors and/or Reorganized Debtots to the Kmart Creditor Trust, in accordance with Article

11.3(d)(D) and Article 11.3(d)(ii) of the Plan.

Section 2.24 "Interest" has the meaning set forth in the Plan.

Section 2.25 "Investigations" has the meanings set forth in the Disclosure Statement (as
such term is defined in the Plan).

Section 2.26 "Net Trust Recoveries” means the amount by which the aggregate amount
of Trust Recoveries exceeds the aggregate amount of (a) the compensation paid to the Trustee
pursuant to Section 7.6 below and reasonable and necessary expenses incurred by the Trustec of
to be incurred by the Trustee (as estimated by the Trustee m consultation with the Trust Advisory
Board and including, without limitation, the fees and expenses of the Trustee’s Professionals) in
fulfilling the obligations set forth in the Plan and this Trust Agreement plus (b) the reasonable
and necessary expenses incurred or 1o be incurred by the Trust Advisory Board (as estimated by
the Trust Advisory Board and including, without limitation, the fees and expenses of any counsel
and other professionals retained directly by the Trustee Advisory Board, separate from the

Trustee’s Professionals).

Section 2.27 "New Holding Company" has the meaning st forth in the Plan.

Section 2.28 "New Operating Company" has the meaning set forth m the Plan.

Section 2.29 "Plan" has the meaning set forth in the Recitals hereof.

_5.
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Section 2.30 "Pro Rata" has the meaning set forth in the Plan.

Section 2.31 "Reorganized Debtors" means, collectively, New Holding Company, New
Operating Company and the Debtors, in each case from and after the Effective Date.

Section 2.32 "Retained Actions” has the meaning set forth in the Plan.

Section 2.33 "Securities Actions" has the meaning set forth in the Plan.

Section 2.34 "Terminated Plan Distributee™ has the meaning set forth in Section 4.4
hereof.

Section 2.35 "Trust” means the trust established pursnant to the Article XI of the Plan
and under this Trust Agreement.

Section 2.36 "Trust Advisory Board" means the board that has been, or is about to be,
created pursuant to Article 11.4 of the Plan for the purpose of either advising or, in the case of
certain proposed actions, providing direction or authorization to the Trustee (as required by the
Plan and/or this Trust Agreement) with respect to actions and decisions affecting the Trust.

Section 2.37 "Trust Assets” means: (a) those asscts irrevocably assigned, transferred,
conveyed and delivered to the Trust on the Effective Date pursuant to Articlg 11.2 of the Plan,
which are: (i) all Trust Claims, and (ii) the Initial Deposit; (b) any Additional Deposit required, if
at all, by Article 11.3(d)(ii) or Article 11.3(d)(1ii} of the Plan; (c) all Trust Recoveries at any
time received by the Trustee in respect of the Trust Clairms, including, without limitation, all
funds (if any) repaid to Debtors and/or Reorganized Debtors at any time subsequent to the
Effective Date on account of loans made by the Debtors to certain of their sepior management
pursuant to the 2001 Retention Program; and (d) all income at any time received by the Trustee

in respect of any of the forcgoing.

Section 2.38 "Trust Claims" has the meaning set forth in the Plan.

Section 2.39 "Trust Claim Defendant” means any Person who is (2) 2 defendant in any
Cause of Action arising out of any Trust Claims {hat was commenced by Debtors and that 18
pending as of the Effective Date, (b) a defendant in any Cause of Action arising out of any Trust
Claim that was commenced by the Trustee at any time on or after the Effective Date or (c) 1s
identified by the Trustec in good faith on or before the Distribution Date as a potential defendant
in any Cause of Action arising out of the Trust Claims that the Trustee shall or may commence,
as determined by the Trustce based on evidence relating to the Trust Claims then available o the

Trustee.

Section 2.40 "Trust Distribution Date” has the meaning set fotth in Section 4.3(¢)

_6-
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hereol.

Section 2.41 "Trust Expenses” means all reasonable costs, expenses and fees paid or
incurred or to be incurred (as estimated by the Trustee in consultation with the Trust Advisory
Board) by the Trustee in the administration of the Trustee’s dutics or as contemplated pursuant to
this Trust Agreement, including, without limitation, the compensation paid {0 and expenses
incurred or to be incurred (as estimated by the Trustee in consultation with the Trust Advisory
Board) by the Trustee and the expenses Incurred of to be incurred by members of the Trust
Advisory Board (as estimated by the Trust Advisory Board), the fees and expenses of the
Trustee’s Professionals and the fees and expenses of any counsel and other professionals directly
retained by the Trust Advisory Board (separate from the Trustee’s Professionals), ail as provided

for in this Trust Agreement.

Section 2.42 "Trust Recoveries” means any and all proceeds received by the Trust
arising from a Trust Claim, including, without Himitation, (=) the prosecution to, and collection
of, a final judgment with respect to a Trust Claim, (b) the settlement or other compromise of a
Trust Claim, and (¢) all funds recovered by the Trustee from the escrow established pursuant to
Section 4.4 hereof, For the avoidance of doubt, Trust Recoveries do not include Designated
Trust Recoveries, cxcept to the extent that any asset or property that constitutes a part of
Designated Trust Recoveries is expressly included within this definition of Trust Recoveries.

Section 2.43 "Trustee” means the trustee under the Trust, or any successor, as
designated by a majority votc of the Trust Advisory Board pursuant to Article 11.4(f) of the Plan.

Section 2.44 "Trustee’s Professionals" has the meaning set forth in Section 7.4.
ARTICLE III
Funding of the Trust

Section 3.1 Initial Deposit. In accordance with the Plan, the Initial Deposit shall be
funded by the Debtors and/or Reorganized Debtors by delivering the full amount of the Initial
Deposit to the Trustee on the Effective Date, in jmmediately available funds. The Trustee shall
use the Initial Deposit consistent with the purposes of the Trust and subject to the terms and
conditions of the Plan and this Trust Agreement.

Section 3.2 Additional Deposit. Tn accordance with the Plan, the Additional Deposit
shall be funded by the Debtors and/or Reorganized Debtors delivering to the Trustee, the
amounts, in immediately available funds, and at such times, if and to the extent required by

Article 11.3¢d)(ii) and Article 11.3(d)(iii) of the Plan. The Trustee shall use the Additional
Deposit consistent with the purposes of the Trust and subject to the terms and conditions of the

_7 -
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. Plan and this Trust Agreement.

ARTICLE 1V

Trust Claims

Section 4.1 Liquidation of Trust Claims.

(a)  The Trustec shall take such steps as the Trustee deems necessary 10
investigate, pursue, litigate, settle and/or compromise of abandon the Trust Claims (provided
that, any such litigation, settlement, compromise or abandonment shall be anthorized by the
Trust Advisory Board, by its majority vote), to reduce the Trust Claims to cash proceeds and to
make distributions of the cash proceeds to the Bencficiaries as required under the Plan and this
Trusi Agreement. The Trustee's actions with respect to disposition of the Trust Claims shall in
all evenis be taken in a manner so as reasonably to maximize the value of the Trust Claims.

(b}  The Trustee may transfer, sell, dispose of, settle or otherwise compromise
or abandon the Trust Claims {or any of them) on the authotization of the Trust Advisory Board,

by its majority vete.

Section 4.2 Intervention. On the Effective Date, and without having to obtain any further
order of the Bankruptey Court, the Trustee is authorized to intervenc as plaintiff, movant or
additional party, as appropriate, in any Causes of Action (whether asserted in actions, adversary
proceedings, contested matters, avoidance actions or motions or otherwise which were filed prior
to the Effective Date), where the subject matter of any such Cause of Action involves a Trust
Claim; but the Trustee shall not be authorized to intervene with respect to any Retained Action.

Section 4.3 Trust Recoveries Distribution and Reserve.

(a)  Distributions of Trust Recoveries. Prior to distribution of any portion of
the Trust Recoveries to any Beneficiaries, Trust Recoveries shall be first paid (i) to the Trustes,

in accordance with Section 7.6{a), for the Trustee’s compensation and reasonable and necessary
expenses incurred through the date of such distribution in fulfilling the Trustee's obligations set
forth in the Plan and in this Trust Agreement, and (ii) to the members of the Trust Advisory
Board, in accordance with Section 8.10, for their rensonable and necessary expenses incurred
through the date of such distribution in fulfilling the obligations of the Trust Advisory Board set

forth in the Plan and in this Trust Agreement.

(b)  Distributions of Net Trust Recoveries. The Trustee shall distribute Net
Trust Recoverics as follows: first, to pay the Trust Expenses (in addition to those paid in

accordance with Section 4.3(a) above}; and gecond, to the Beneficianes, their respective shares
thereof as required by the Plan and this Trust Agreement. For the purposes of this Section 4.3(b),
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the Initia) Deposil and any Additional Deposit shal not be included in the calculation of Net
Trust Recoveries distibutable to any Beneficiaries on any Trust Distribution Date, and shall not
be distributed on any Trust Distribution Date or otherwise, until such time as the Trustee and the
Trust Advisory Board have determined that ail Trust Claims have been rcsolved and/or will not

be further pursued.

(c) Time of Distributions. Distributions of Net Trust Recoveries by the
Trustee to Beneficiaries, in accordance with their respective interests in the Trust as set forth in
the Plan and in this Trust Agreement, shall be made at least semi-annually, beginning with a date
in the calendar quarter that is not Jater than the end of the second calendar quarter afier the
Effective Date (each, such date, a "Trust Distribution Date)"; provided that, (i) the Trustee shall
not distribute any Net Trust Recoveries to any Beneficiaries in 2 particular Class prior to the
carliest date on which the Claimholders or Interestholders in such Class are entitled to receive
Net Trust Recoveries in accordance with the Plan, (ii) the Trustce ghall not be required to make
any such semi-annual distribution if the Net Trust Recoveries and income therefrom (if any)
available for distribution to the Beneficiaries are not sufficient, in the Trustee’s discretion (after
consultation with the Trust Advisory Board) to justify incurring the Trust Expenses necessarily
associated with making distribution of monies, (jii) in conmection with any interim (as opposed
to final) distribution, the Trustee shall retain at least the amount of any fimds remitted to the
Trustee pursuant to Article 11.3(d)(i) and Article 1 1.3(d)(ii} of the Plan, (iv) with respect to
distributions to Interestholders in Class 11 holding Allowed Interests that cannot be v
economically distributed as aforesaid, the Trustee shall divide such aggregate amount of
distributions into $50.00 increments and thereafter make such $50.00 distributions to
Interestholders who otherwise were entitled to, but did not receive, a distribution under Article
5.11 of the Plan and who are randomly selected by Trustee, and (v) concurrenily with the
termination of this Trust Agreement it accordance with Article XTI hereof below, the Trustee
shall distribute to the Beneficianies, in accordance with Section 4.3( b} above, any amount of the
Initial Deposit or Additional Deposit that has not been expended by the Trustee on Trust
Expenses in the course of the winding up and final liquidation of the Trust.

(d)  Distribution Reserve Acconnt. The Trustee shall establish the

Distribution Reserve Account as of the initial Trust Distribution Date. The Trustee shall deposit
into the Distribution Reserve Account on each Trust Distribution Date, pending resolution of
Disputed Claims and/or pending a final determination as to whether a Disputed Interest will
become an Allowed Interest, that portion of Trust Recoveries that would otherwise be
distributable in accordance with the Plan in respect of such Disputed Claims and such Disputed
Tnterest, if such Disputed Claim or Disputed Interest had then constituted an Allowed Claim or
an Allowed Interest entitled to receive Trust Recoverics in accordance with the Plan. The
amount of such deposits made by the Trustec into the Distribution Reserve Account on any
Distribution Date shal be in an amount consistent with the Beneficiary List. The Trustee shall
dislribute the Net Trust Recoveries on deposit in the Distribution Reserve Account to the holder
of any Disputed Claims and Disputed Class 17 Interests that become Allowed Claims or Allowed
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Class 11 Interests (as applicable) only upon the Trustee’s receipt of written notice from
Reorganized Debtors, in accordance with Section 5.1 below, that any such Disputed Claim or
Disputed Interest has become an Allowed Claim or Allowed Interest, as applicable, and in
accordance with the provisions of Section 6.2 below.

Section 4.4 Trust Claim Defendant Escrow. At least ten (10) Business Days prior to
the date on which the Debtors and/or the Reorganized Debtors will terminate their existing
deferred compensation plans in accordance with Article 7.7 of the Plan, the Debtors and/or the
Reorganized Debtors shall deliver to the Trustee a list of all individuals who will receive any of
the funds that will be distributed on account of the termination of such deferred compensation
plans (sach, a “Tenninated Plan Distributee"; and such funds being herein referred to as

"Deferred Compensation Distributions™), including the amount of Deferred Compensation
Distributions distributable to each Terminated Plan Distributee. Notwithstanding anything 1o the

contrary set forth in such Article 7.7 or otherwise in the Plan, the Debtors and the Reorganized
Deblors will not make any Deferred Compensation Distributions to (a) any Terminated Plan
Distributee whe is an actual Trust Claim Defendant as of the proposed date of distribution of
Deferred Compensation Distributions or (b) any other Terminated Plan Distributee prior to the
date that is thirty (30) days after the date on which the Trustes has received such list of
Terminated Plan Distributees, in order to permit the Trustee adequate time to make a
determination as to whether any of such other Terminated Plan Distributees will or may become
Trust Claim Defendants (as determined by the Trustee in good faith, based on svidence relating -
to the Trust Claims then available to the Trustes). On or before the expiration of such thirty (30}
day period, the Trustee shall deliver notice in writing to Reorganized Debtors if the Trustee has
designated additional Terminated Plan Distributees as Trust Claim Defendants, advising
Reorganized Debtors to that effect, and the Trustee shall conc urrently deliver such written notice
to each such Terminated Plan Distributee so designated as a Trust Claim Defendant.
Reorganized Debtors shall thereupon deliver to the Trustee all Deferred Compensation
Distributions that, but for the provisions of this Section 4.4, would have otherwise been
distributable to the Terminated Plan Distributees who have been so designated as Trust Claim
Defendants, to be held by the Trustee in the Escrow Account in accordance with Article 7.7 of
the Plan, pending a final resolution, in the case of each Trust Claim Defendant, of the Trust
Claim with respect to such Trust Claim Defendant. If upon resolution of a Trust Clairn with
respect to a Trust Claim Defendant (howsoever resolved, whethcr pursuant to a final judgment
rendered by the Court in which the Cause of Action related therete was pending or pursuant to an
agreement between the Trustee and the Trust Claim Defendant), such Trust Claim Defendant has
any Hability in respect of any Trust Claim asserted against such Trust Claim Defendant, then afl
Deferred Compensation Distributions held in the Escrow Account for the account of such Trust
Claim Defendant shall thereupon be decmed and shall constitute Trust Recoveries, to the fall
extent of such Trust Claim liability (but without prejudice to the Trastee’s rights to seek recovery
of the balance of such liability (if any) in excess of Deferred Compensation Distributions held m
the Hscrow Account for the account of such Trust Claim Defendant), and shall be distrbuted to
the Beneficiaries in accordance with this Trust Agreement and the Plan, and any Deferred
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Compensation Distributions held 1n the Escrow Account for the account of such Trust Cl aim
Defendant in excess of such Trust Claim Yability shall be remitted by the Trustee to such Trust
Claim Defendant as soon ag practicable thereaficr, and shall be deemed received by such Trust
Claim Dofendant in full discharge and satisfaction of such Trust Claim Defendant’s rights (if

any) to receive Deferred Compensation Distributions.
ARTICLE V
Distribution of Trust Assets

Section 5.1 Allowed Claims and Allowed Interests. The Trustee shall deliver to the
Reorganized Debtors written notice of the first Trust Distribution Date on which the Trustee
intends to make the initial distribution of amy Net Trust Recoveries. As soon as practicable after
the Reorganized Debtors’ receipt of such written otice, the Reorganized Debtors shall provide
1o the Trustec a list of all Beneficiaries (by Class) who hold Allowed Claims and Allowed Class
11 Interests, a list of holders of all Disputed Clajrns and Disputed Class 11 Interests (by Class)
whose Pro Rata share of Trust Recoveries will be deposited by the Trustee into the Distoibution
Reserve Account in accordance with Scction 4.3(d) above, and the share (i.e., the proportion
determined in aceordance with the Plan) in respect of each such Claim and Interest (both
Allowed and Disputed), including the address and the name of a contact person (if known to the
Reorganized Debtors) for each such Claimholder and Fnterestholder (both Allowed and '
Disputed), alf as then reflected on the registry of claims maintained in the Debtors’ Chapter 11
Cases (such list being herein referred to a8 2 "Beneficiary List"). The purpose of the Beneficiary
List is to epable the Trustee to calculate as of such initial Trust Distribution Date hereunder the
Pro Rata share of Trust Recoveries to be distributed to, or deposited into the Distribution Reserve
Account for the account of, each Claimholder or Interestholder in each Class that is entitled
ander the Plan to share in Trust Recoveries. The Reorganized Debtors shall similarly deliver to
the Trustee a revised, then current Beneficiary List as soon as practicable after the Trustee
delivers notice of its intent to make additional distributions on any subsequent Trust Distribution
Date, including a revised caleulation of the share (i.c., the proportion determined in accordance
with the Plan) of Trust Recoveries to be distributed to, or deposited into the Distribution Reserve
Account, for the account of, each Claimholder or Interestholder as provided for above in this
Gection 5.1. 1f the Trustee or the Trust Advisory Board disagrees with any of the information set
forth on a Beneficiary List delivered by the Debtors or Reorganized Debtors, then the Trustee
shall so notify the Debtors or the Reorganized Debtors (as applicable) as soon as practicable, and
the Debtors or the Reorganized Debtors (as applicable) and the Trustee shall cooperate and
attempt to resolve any such differences as expeditiously as possible. Tn making distributions of
Frust Recoveries fo Beneficiarics in accordance with Section 5.2 below, the Trustee may, in the
absence of manifest error, rely fully, without inquiry, upon the Beneficiary List most recently
delivered by the Debtors or the Reorganized Debtors to the Trustee, and the Trustee shall be fully
exculpated from any and all liability of any kind or nature to any Claimholder or Interestholder to
the extent that the Trustee so relies upon any such Beneficiary List in making distributions of Net
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Trust Recoveries. Without limiting the generality of the exculpation of the Trustee provided for .
hereinabove, the Trustee shall have no liability to any Claimholder or Interestholder if a check
payable to & Bepeficiary in payment of such Benefciary’s share of Net Trust Proceeds is
delivered to a Beneficiary’s address listed on the then current Beneficiary List, but that is not the
correct address for such Beneficiary, and such check is not refurned (o the Trustee and/or is
cashed by a Person who is not an authorized agent of such Beneficiary. Nothing contained in
this Trust Agreement, however, shall be deemed 1o Jimit or impair the right of any Claimbolder
or Interestholder to challenge in the Bankruptcy Court the Debtors’ or the Reorganized Deblors’
designation as Disputed any portion of a Claim or Interest or the calculation of any Beneficiary’s
Share of Trust Recoveries to which any Allowed Claim or Allowed Interest is entitled in
accordance with the Plan and this Trust Agreement.

Section 5.2 Delivery of Distributions. Distributions by‘ the Trustee shall be made to
Bencfisiaries at the addresses set forth in the Beneficiary List most recently provided to the
Trustee by the Debtors or the Reorganized Debtors.

&ection 5.3 Undeliverable Distributions.

(a)  If any Beneficiary’s distribution that has been made by the Trustee in
accordance with Section 5.2 is retwrned to the Trustee as undeliverable, no further distributions to
such Beneficiary shall be made unless and until the Trustee is notified by the Debtors, by the -
Reorganized Debtors or by such Beneficiary of such Beneficiary’s then current address, at which
time all missed distributions shall be made to such Beneficiary, without interest. Pending the
Trustee’s receipt of such current address and subject to Section 5.3(b) below, all missed
distributions shall be deposited by the Trustee into the Distribution Reserve Account.

(b}  All requests by Beneficiaries for undeliverable distributions with respect
to any Trust Distribution Date shall be made fo the Trustee in writing, at its address set forth in
Section 12.1 below, on or before six (6) months after the applicable Trust Distribution Date.
After that date, all unclaimed property relating to such missed distributions shall revert to the
Trust. Upon such reversion, the claim of any Beneficiary (and of any successor to or any
assignee of such Beneficiary permitied pursuant 1o the Plan and this Trust Agreement) with
respect to such property shall be discharged and forever barred, notwithstanding any federal or

state escheat laws 1o the contrary.

Section 5.4 Fractional Dollars. Notwithstanding anything to the contrary contained in
this Trust Agreement, the Trustee shall not be required to make distributions or payments of
fractions of doflars. Whenever any payment of a fraction of a dollar under the Plan or this Trust
Apreement would otherwise be called for, the actual payment shall reflect a rounding of such
fraction to the nearest whole dollar (up or down), with half dotlars or more being rounded up.

ARTICLE V1
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Disputed Claims and Disputed Interests

Section 6.1 Deposit into Reserve. Distributions of Trust Asscts with respect to Disputed
Claims and Disputed Class 11 Interests shall be deposited into the Distribution Reserve Account
as sel forth in Section 4.3(d) of this Trust Agreement and consistent with Article 9.8 of the Plan.
The amount deposited shall be determined by the Trustee based upon each Beneficiary List
delivered to the Trustee, or as otherwise agreed to by the Debtors or the Reorganized Debtors (as
applicable) and the Trustee in accordance with Section 5.1 (in cases where the Trustee and/or the
Trust Advisory Board disagreed with any information contained in a Beneficiary List), in each
case as set forth in Section 4.3(d) of this Trust Agreement and consistent with the procedures set
forth in Article 9.8 of the Plan, The Trustee will also place in the applicable Distribution
Reserve Account any dividends, payments or other income received on account of the property
withheld in the Distribution Reserve Account, to the extent that such property continues o be
held in the Distribution Reserve Account at the time such dividends and/or other income are
received by the Trustee. The Trustee may, in the Trustee's sole discretion, unless otherwise
instructed by the Trust Advisory Board, invest any Cash that is withheld in the Distribution
Reserve Account in & manner that will yield a reasonable net retum, taking into account the
safety of the investment, Notwithstandmng any such investment and the addition to Trust Assets
of any income earned in respect thereof, nothing in this Trust Agreement shall be deemed to -
entitle the holder of a Disputed Claim or a Disputed Interest fo postpetition interest on such
Claim or Interest, in the event such Claim or Interest wltimately becomes an Allowed Claim or an

Allowed Inierest.

Section 6.2 Distributions After Allowance.

()  Onthe next Trust Disiribution Date after the date when the order or
judgment of the Bankruptcy Court allowing all or part of a Disputed Claim or a Disputed Interest
becomes a Final Order, the Trustee will distribute to the holders of Disputed Claims or Disputed
Class 11 Interests that have become Allowed any property in the Distribution Reserve Account
that would have been distributed to such Claim or Interest holders on the Trust Distributions
Dates on which distributions previously were made to Beneficiaries, if the Disputed Claims
and/or Disputed Class 11 Interests that have become Allowed had been Allowed Claims and
Allowed Class 11 Interests, respectively, on such earlier Trust Distribution Dates. All
distributions made under this Section 6.2 of the Trust Agreement on account of an Allowed
Claim or Allowed Interest will be made together with any dividends, payments or other
distributions made on account of, as well as subject to any obligations arising from, the
distributed property as if such Allowed Claim or Allowed Interest had been an Allowed Claim or
Allowed Interest on the Trust Distribution Dates on which distributions were previously made to

Beneficiaries.

(®)  Afer (i) a Finral Order has been entered, or other final resolution has been
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reached with respect to all Disputed Claims and Disputed Class 11 Interests, and {ii} the
Securitics Actions have been finally concluded, whether pursuant to a final non-appealable
judgment with respect thereto, settlement thereof, or the withdrawal or dismissal thereof, any
rematning property held in the Distribution Reserve Account will be distributed to the
Beneficiaries in accordance with the Plan and this Trust Agreement.

Section 6.3 No Partial Distributions. The Trustce shall not make any partial
distributions to any holder of any Disputed Claims or Disputed Class 1), Interests in any Class
pending resolution of such Disputed Claims or Disputed Class 11 Interests, as applicable,
provided that, the foregoing shall not limit, impair or otherwise affect the right of such holder to
receive, in accordance with the Plan and this Trust Agreement, Net Trust Recoveries in respect of
any other Claims or other Class 11 Interests of such holder that are Allowed Claims or Allowed

Class 11 Intercsts, as applicable.

Section 6.4 Trust Claims Pending, Notwithstanding anything to the contrary contained
in the Plan or in this Trost Agreement, the Trust Advisery Board may not authorize or direct the
Trustee to pay, and the Trustee shall not pay, any distribution to Beneficiaries who have or may
have any Hability to the Trust with respcet to a Trust Claim, which distribution may be paid, if at
all, only aftcr the holder of such Claim or Interest has d scharged its liability to the Trust on
account of such Trust Claim, by settlement or otherwise, .

ARTICLE V1L
General Powers, Rights and Obligations of the Trustee

Section 7.1 Appointment of Trustee. Pursuant to Article X1 of the Plan, the Trustee
shall become the Trustee on the Effective Date,

Section 7.2 Legal Title. The Trustee shall hold legal title to all Trust Assets except that
the Trustee may, upon approval by the Trust Advisory Board, by its majority vote, cause legal
title or evidence of title to any of the Trust Assets to be held by any nominee or person, on such
terms, in such manner and with such power as the Trustee may determine advisable.

Section 7.3 General Pewers.

(8) Except as otherwise provided in the Plan or in this Trust Agreement, and .
subject to the retained jurisdiction of the Bankruptcy Court as provided for in the Plan, buat
without prior or further authorization, the Trustes may control and exercise authority over the
Trust Assets, over the acquisition, managerment and disposition thereof and over the management
and conduct of the affairs of the Trust to the same extent as if the Trustee were the sole owner of
the Trust Assets in its own right, provided, however, that such control and authority over the
Trust Asscts shall be subjest to the provisions of Section 7.3(b) and, in addition, in the discretion
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of the Trust Advisory Board, either (a) the Trustee’s delivery of a fiduciary bond or surcty issued
by such insurance company or other firm, and in such amount, as shall be reasonably acceptable
1o the Trust Advisory Board or (b) the designation by the Trost Advisory Board of a Person to
serve as a co-signatory with the Trustec on such bank and/or other investment accounts
maintained from time to timme by the Trustee, as shall be determined by the Trust Advisory
Board. No Person dealing with the Trust shall be obligated to inquire into the Trustee's authority
in connection with the acquisition, management ot disposition of Trust Assets.

(b) In comnection with the management and use of the Trust Assets, subject fo the
delivery of a fiduciary bond or surety or signature of & co-signatory on Trust accounts, if and to
the extent required by the Trust Advisory Board pursuant to Section 7.3(a) sbove, and except as
otherwise expressly limited in this Trust Agreement, the Plan, or the Confirmation Order, the
Trustee shall have, in addition to any powers conferred on the Trastee by any other provision of
this Trusi Agrecment, and subject to the approval of the Trust Advisory Board, by its majority
vote, the power to take any and all actions as are necessary or advisable to effectuate the
purposes of the Trust, including, without limitation, the power and authority:

(1) to accept the Trust Asscts transferred and provided to the Trust under this
Trust Agreement and the Plau;

(i) to distribute the procecds from the liguidation of the Trust Claims to
Beneficiaries in accordance with the terms of the Plan and this Trust Agrecment;

(iiiy  to sell, convey, transfer, assign, liquidate, collect or abandon Trust Claims,
or any part thereof or ay interest therein, on such terms and for such consicleration ag the
Trustee deems desirable or appropriate, subject to authorization with respect thereto by the Trust

Advisory Board, by its majority vote;

(iv) to prosecute all Trust Claims and such other suits as may be necessary,
appropriate or incident to the purposes of the Trust, including, without limitation, the prosecution
of claims relating to the [nvestigations and fraudulent transfer and other claims available under
the Bankruptcy Code, or otherwise, that are Trust Claims, but excluding any such claims that are

Retained Actions;

(v}  tocndorse the payment of notes or other obligations of any person or to
make contracts with respect thereto;

(vi)  to engage in all acts that wounld constitute ordinary course of business in
performing the obligations of a trustec under a trust of this type;

(vi)) ifauthorized in writing by the Trust Advisory Board, to remove all or any
of the Trust Assets or the situs of administration of the Trust from one jurisdiction to another
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jurisdiction at any tune or from time to time;

{vii{) in connection with any propetty feld under this Trust Agreement that is
distributable or payable to a minor, to transfer and pay over all or any portion of the property to
{he minor, or {o a guardisn of the minor’s property, whenever appeinted, without requiring
ancillary guardianship, or to the minor’s parent or the person with whom the minor resides, or (o
any custodian under any Uniform Gifts to Minors Act or Uniform Transfer to Minor Act with
power to select any person or trust company {(including any fiduciary hereunder} to be such
custodian and with power to extend such custodianship to age twenty-one (21) years, without any
obligation to see to the use or application of the propetty or to make inquiry with respect to any
other property available for the use of the minor, the receipt by such minor, guardian, parent,
person or custodian to be a complete discharge as to such transfer ot payment;

(ix)  if authorized in writing by all members of the Trust Advisory Board, to
borrow sums of money, at any time and from time to time, for periods of time and on terms and
conditions from persons or corporations {including any fiduciary hereunder) for purposes as may
be deemed advisable, and secure such loans by the pledge or hypothecation of any property held
noder this Trust Agreement;

(x) 1o establish the funds, reserves and accounts (other than investment
accounts) within the Trust as decmed by the Trustee, in its discretion, to be useful in carrying out
the purposes of the Trust;

(xi) to sue and be sued and participate, as a party or otherwise, in any jndicial,
administrative, arbitration or other proceeding; :

(xii) if authorized in writing by the Trust Advisory Board, in accordance with
this Trust Agrecment, to purchase insurance indemnifying the Trustee and the members of the
Trust Advisory Board and to indemnify (and purchase insurance indemnifying) the employees,
agents and representatives of the Trust ot the Trustee (including, without limitation, the Trustee’s
Professionals), (o the fullest extent that a corporation organized under the laws of the Trust's
domicile is from time to time entitled to indemnify its directors, officers, employees, agents and

representatives;

(xiii} to delegate any or all of the discretionary power and authority herein
conferred at any time with respect to all or any portion of the Trust to any one or more reputable
individuals or, in connection with investments anthorized by the Trust Advisory Board pursvant
to Scction 8.7, to recognized institutional advisors or investment Managers, in each case without
liability for any action taken or omission made because of euch delegation, except for such

liability as is expressly provided for in this Trust Agreement;

(xv) to consult with the Debtors and/or the Reorganized Debtors at such times
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and with respect 1o such issues relating to the conduct of the Trust as the Trustee considers
desirable; and

(xvi) to perform such other acts and undertake such other conduct as the Trustee
believes is necessary to carry out the purposes and intent of this Trust.

(c)  The Trustee shall not at any time, on behalf of the Trust or any
Beneficiaries, enter into or cngage in any trade or business, and the Trustee shall not use or
dispose of any part of the Trust Assets in furtherance of any trade or business. '

Section 7.4 Retention of Attorneys, Accountants and Other Professionals. The
Trusiee shall, subject to the approval or direction of fhe Trust Advisory Board, by majority vote
thereof, retain the following professionals ("Trustes's Professionals”™) to aid in the performance of
its responaibilities pursuant to the terms of the Plan arid this Trust Agreement including, without
limitation, the litigation of Trust Claims and distribution of Trust Assels:

(a) Such law firm(s) as counsel to the Trustee and the Trust as the Trustee
may deem advisable to aid in the liquidation of the Trust Claims snd to perform such other
functions as may be appropriate to carry out the primary purposes of the Trast. The Trustee may

commit the Trust to and shall, subject to Section 7.6(b) hereof, pay such law firm(s) reasoriable
compensation from the Trust Assets for gervices rendered and expenses incurred, which expenses
may include, without limitation, the fees and cxpenses of Persons retained by such counsel to
perform any services or otherwise assist in connection with the prosecution of Trust Claims,
including, without limitation, expert witnesses and consultants. The Trustee may also engage
such law fion(s) on a contingent fee basis as permitted by applicable law;

{b)  Anindependent public accounting firm to andit the financial books and
records of the Trust, to prepare and file all federal, state and local tax returns and related tax
forms on behalf of the Trust that the Trustec is obligated to prepare, provide and file pursuant to
Section 7.12 below, and to perform such other reviews and/or audits as the Trustee may deem
advisable to carry out the primary purposes of the Trust. The Trustee may commit the Trust to
and shall pay such accounting firm reasonable compensation from the Trust Assels for services

rendered and expenses incurred; and

{c) Such forensic accountants, experts, advisors, consultants, investigators,
appraisers, anctioneers ot other professionals as are advisable to carry out the purposes of the
Trust. The Trustee may commit the Trust to and shall pay all such Persons reasonable
compensation from the Trust Assets for services rendered and expenses incurred.

Section 7.5 Co-Trustees or Separate Trustees. In order lo (and only to the extent

necessary to) meet any legal requirements of any jurisdiction in which any of the Trust Assets
may from time to time be located, the Trustee shall have the power to appeint one or more
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Persons who have been expressly approved by the Trust Advisory Board either to act as co-
trustee jointly with the Yrustee of all or any part of the Trust Assets or to aci as separate trustee
of all or any part of the Trust Assets and to vest in such Person or Persons, in such capacity, such
title to the Trust Assets or any part thereof, and such rights, powets, duties, trusts or obligations
as the Trust Advisory Board shall determine at any time may be necessary for the Trustee to
perform its duties under this Trust Agreement, subject to such terms, conditions and limitations
as shall be determined in any case by the Trust Advisory Board.

Section 7.6 Compensation of Trustee and its Professionals.

(a) The Trust Advisory Board shall negotiate with and authorize the payment
of reasonable compensation from the Trust Assets to the Trustee (and to any co-trustee that may
be appointed pursuant fo Section 7.5 above) for services rendered and expenses incurred in
fulfilling its duties pursuant to this Trust Agreement. For the first six fufl months following the
month in which the Effective Date occurs, the Trustee shall receive compensation of $8,333 per
month, The fee payable for the month in which the Effective Date occurs shall be payable on the
first day of the month following the Effective Date, and shall be prorated based on a $8,333
monthly fee and calculated for the actual number of days during the month that the Trustee has
served. Tn all other cases, the fee will be payable on the first Business Day of the month (being
the first day on which banking institutions in the State of New York are not authorized or
required by law or regulation to be closed) following the month for which service has been
rendered. Six months following the Effective Date, and annually thereafter, the Trust Advisory
Board members and the Trustee shall negotiate the amount and payment terms of the
compensation to the Trustes for the following one-year period. If no agreement is reached, the
parties may scek the determination of the Bankruptey Court as o reasonable compensation. The
compensation and reimbursement of expenses of the Trustee shall be paid out of Trust Assets.

()  On or before the last day of each month following the month for which
compensation is sought, each of the Trustee's Professionals seeking compensation shall serve a
monthly statement on the Trustee and the Trust Advisory Board; provided, however, that failure
of anty of the Trustee’s Professionals to serve a monthly statement on the Trustee and Advisory
Board for any one or more months shall not waive or impair the right of such Trustee’s
Professionals to subsequently seek compensation for all or any mumber of such months in a later
statement delivered to the Trustee and the Trust Advisory Board. The Trustee and Trost
Advisory Board will have fifteen (15} days from the date such statement is received to review the
statement and object to such statement by serving a written objection on the Trustee's
Professional setting forth the precise nature of the objection and the amount at issue, At the
expiration of the fifteen (15) day period, the Trustee shall promptly pay out of Trust Assets 100%
of the amounts requested, except for the portion of such fees and disbursements (o which an
objection has been made. The parties shall attempt to consensually resolve objections, if any, to
any monthly statement. If the parties are unable to reach a consensual resolution of any such
objection, the party which received an objection to ils fees may seek payment of such fees by
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filing a motion willi the Bankruptcy Court on proper notice to the Trustec and the Trust Advisoty
Board.

Section 7.7 Standard of Care; Indemnification; Exculpation. The Trustee shall
perform the duties and obligations imposed on the Trustee by this Trust Agreement with
reasonable diligence and carc under the circumstances. The Trustee shall not be personally liable
to the Trust or to any Beneficiary (or any successor of such entities) for any reason whatsoever,
except for such of its own acts as shall constitute willful misconduct, gross negligence, willful
disregard of the Trustee’s duties or material breach of this Trust Agreement, Except us aforesaid,
the Trustee shall be defended, held hanmless and indemnified from time to tme from the Trust
Assets (but not from or by the Beneficiaries or any of the parties released in the Plan), agamst
‘any and all losses, claims, costs, expenses and Jiabilities fo which the Trustee may be subject by
reason of the Trustee's execution in good faith of the Trustee’s duties under this Trust
Agreement. The Trustee’s officets, employees, agents (including, without Hnitation, the
Trustee’s Professionals) and any co-trustees appointed pursuant o Section 7.3 above may be
likewise defended, held harmless and indemnified upon authorization of the Trust Advisory
Board. Without limiting the generality of the foregoing, the Trustee ghall have no liability to any
Beneficiary on account of the Trustee’s investment or non-investment of any Trust Assets or any
losses with respect to any such investments of Trust Assets, provided such investments are made,
of the Trustee’s decision not to invest any Trust Assets in any case is made, in accordance with
{he terms of this Trust Agreement, The Trustee shall not be obligated to give any bond or surety
or other security for the performance of any of its duties, unless otherwise required by the Trust
Advisory Board pursuant to Section 7.3(a) above or otherwise ordered by the Bankruptcy Court
and, if so otherwise required or ordercd, all costs and expenses of procuring any such bond shall

be deemed Trust Expenses.

Section 7.8 Reliance by Trustee. The Trustee may rely, and shall be fully protected
personally in acting upon any resolution, statement, certificate, instrument, opinion, report,
notice, request, consent, order or other instrument or document that the Trustee has no reasonable
belief to be other than genuine and to have been signed or presented other than by the proper
party or parties or, in the case of facsimile transtnissions, to have been sent other than by the
proper party or parties, in each case without obligation to satisfy itself that the same was givenin
good faith and without responsibility for errors in delivery, transmission or receipt. In the
absence of the Trustee’s willfill misconduct, gross negligence, willful disregard of the Trustee’s
duties or material breach of this Trust Agreement, the Trustee may rely as to the truth of
statements and correctness of the facts and opinions expressed therein and shall be fully
protected personally in acting thereon. The Trustee may consult with Jegal counsel and shall be
fully protected i respect of any action taken or suffered by the Trustee in accordance with the
opinion of legal counsel (whether or not written). The Trustee may at any time seck instructions
from the Bankiuptey Court concerning the acquisition, management or disposition of the Trust

Aszsets,
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Section 7.9 Action Upon Instructions. Ifm performing the Trustee's duties under this
Trust Agreement, the Trustee 1s required to decide between alternative courses of action, or the
Trustee is unsure of the application of any provision of this Trust Agreement or the Plan, then the
Trustee may promptly deliver a notice to the Trust Advisory Board requesting written
instructions as to the course of action to be taken by the Trustee. If the Trustee does not receive
such written directions within ten (10) Business Days after the Trustec has delivered such notice,
the Trustee may, but shall be under no dufy o, take or refrain from taking such action not
inconsistent with this Trust Agreement as the Trustee shall deem advisable. If the Trustee does
not receive direction from the Trust Advisory Board within such ten (10) Business Day period or
the Trustee believes that a court order is necessary or advisable to protect the interests of the
Bencficiaries or to otherwise determine the Trustee’s tights or duties in any respect under this |
Trust Agreement, then the Trustee may apply to the Bankruptcy Court for a determination as 10
the course of action to be taken by the Trustee.

Section 7.16 Investment Obligations. The Trustee shall invest and reinvest the liquid
Trust Assets consistent with the obligations of a trustee under Bankruptey Code section 345 and
otherwise pursuant to any Trust Advisory Board authorization in accordance with Section 8.7.
The Trustee shall not be liable in any way for any loss or other liability arising from any
investment, or the sale or other disposition of any investment, made in accordance with this
Section 7.10, except for any such loss or diability arising: from the Trustee's gross negligence,
willful misconduct or bad faith. R - I

Section 7.11 Annual Audited Financial Statements. The Trustee shall make available
t0 the Beneficiaries copies of the Trust’s annual andited financial statements prepared by the
Trust’s auditors for each fiscal year of the Trust by making copies of such audited financial
statemnents available on an Internet website to be maintained by the Trustee for such purpose (and
the Trustee shall notify all Beneficiaries of the address of such Intemnet website), except that, the
Trustec shall discontinue such website and shall have no obligation to make such copies of
apnual andited financial statements available if the Trust Advisory Board at any time determines
that the cost of contimied maintenance of such website is no longer in the best interests of the

Trust.

Gection 7.12 Tax Filings and Notices. The Trustee shall prepare and provide to, or file
with, the appropriate taxing authoritics and other parties such notices, tax refums and other
filings, including all federal, state and local tax returns for the Trust, as may be required under
the Code, the Plan, or as may be required by applicable law of other jurisdictions including, if
required under applicable law, notices required to report interest or dividend income ("Tax
Reports™). To the extent required by applicable law and, if not so required, then when specifically -
requested by a Beneficiary in writing, the Trustee shall provide such Beneficiary with such tax
information as is necessary for the preparation by such Beneficiary of such Beneficiary’s income
{ax return. If such tax information is provided at the specific request of a Beneficiary (and not as
required by applicable law), then such Beneficiary shall pay a reasonable fee to the Trustee, in an
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amount fo be then determined by the Trustee, together with all costs and expenses incurred by
the Trustee in providing such tax information to such Bencficiary. In connection with the
Trustee’s performance of its duties pursuant to this Section 7.12 the Trustee may require any
Beneficiary to fumnish to the Trustee ifs employer or taxpayer jdentification number as assigned
by the Internal Revenue Serviee, together with such other information, returns or forms as the
Trustee may determine are required, and the Trustee may condition any distribution of Net Trust
Recoveries to any Beneficiary upon such receipt of such jdentification number, any other
information and returns and forms as are required for the Trustee to comply with Internat
Revenue Service requirements. The Trustee shall consult with the tax department of New
Holding Company, New Operating Company or Kmart, as appropriate, in advance of issuing or
filing any Tax Reports, and shall in good faith consider (but shall have no obligation to accept or
comply with) all reasonable suggestions of such tax department. The Trustee shall cooperate
with and provide Reorganized Debtors with all information reasonably requested in connection
wilh tax matters of the Reorganized Debtors, all at the sole cost and expense of Reorganized

Debtors.

Section 7.13 Compliance with Securities Laws. If and to the extent required by
applicable federal and/or state securities laws, the Trustec shall file with the Securities and
Exchange Commission and other applicable federal and state governmental agencies the reports
and other documents and take any other actions necessary 1o comply with such federal or state
securities laws. . Ce

Section 7.14 Timely Performance. The Trustee will make continuing efforts to prosecute
or settle the Trust Claims, make timely distributions, and not unduly prolong the duration of the

Trust.

Section 7.15 Consultation with the Trust Advisory Board. The Trustee shall consult
with the Trust Advisory Board regularly and at all such times when the Trustee deems it
necessary Or appropriate in connection with carrying out the purposes of the Trust and shall
obtain approvals from the Trust Advisory Board as required under the Plan and this Trust

Agreement.

Section 7.16 Resignation, The Trustee may resign as Trustee by giving written notice of
its resignation to the Trust Advisory Board. The Trustee shall continue to serve as trustee for the
shorter of (a) 90 days following the tender of the notice of resignation and (b) until the
appointment of a successor Trustee shall become effective in accordance with Section 8.9 of this

Trust Agreement.

ARTICLE vil1
The Trust Advisory Beard

Section 8.1 Establishment of Trust Advisory Board. On the Effective Date, the Trust
Advisory Board shall be established, using the procedures described in the Article X1 of Plan.
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The members of the Trust Advisory Board shall disclose to the Trustee and all other members of
the Trust Advisory Board whether any general unsecured claim or equity interest (relating to the
Debtors or the Reorganized Debtors) that is held by them personslly, by any relative or by any
entity with which they are employed or affiliated, has been sold, transferred or otherwise
assigned, disposed of or satisfied by any entity other than the Trust.

Section 8.2 Compesition; Replacement. The Trust Advisory Board shall be comprised
of four (4) members and the initial four (4) members shall be designated in accordance with the
procedures described in Article X1 of the Plan. In the case of an inability or unwillingness of any
member of the Trust Advisory Board to serve subsequent to his or her original appointment and
acceplance, such member shall be replaced by designation of the remaining members of the Trust
Advisory Board. The remaining members shall endeavor in good faith and use all reasonable
efforis to designate a replacement member who holds Clairs in the same Class as the member
then being replaced. If amy position on the Trust Advisory Board remains vacant for more than
{hirty (30) days, such vacancy shall be filled within fifteen (15) days thereafier by the designation
of the Trustee without the requirement of a vote by the other members of the Trust Advisory
Board. Each replacement member of the Trust Advisory Board must be a Beneficiary of this

Trust.

Scetion 8.3 By-Laws. The Trust Advisory Board shall govern its proceedings through the
adoption of by-laws, which the Trust Advisory Board may adopt by majority vote. No provision
of such by-laws shall supersede auy express provision of the Plan or of this Trust Agreement.
Without limiting the generality of the foregoing, the Trust Advisory Board by-laws shall provide
that all authorizations, directions and advice rendered by the Trust Advisory Board to the Trustee
at any time pursuant to the Plan and this Trust Agreement shall be by majority vote of the Trust
Advisory Board members voling in any case and that at least three (3} members of the Trust
Advisory Board shall constitute a necessary quorum required to vote on any matter to be voted
upon by the Trust Advisory Board.

Section 8.4 Litigation of Trust Claims, The Trust Advisory Board may, by majority
vote, authorize the Trustee to file judicial or administrative proceedings on Trust Claims as
proposed by the Trustee or any member of the Trust Advisory Board.

Section 8.5 Settlement of Trust Claims. The Trust Advisory Board shall, by majority
vote, approve or reject all settlements of Trust Claims which the Trustee or any member of the
Trust Advisory Board may propose, but (i) no member of the Trust Advisory Board may casta
vote with respect to any Trust Claim to which it is a party, and (ii} the Trustee may seek
Bankruptcy Court approval of a seitlement of a Trust Claim if the Trust Advisory Board fails te
act on a proposed settlement of the Trust Claim within thirty (30) days of receiving notice of the
proposed seitlement by the Trustee or as ofherwise deemed necessary ot advisable by the

Trustce.

Section 8.6 Advice and Direction to Trustee. The Trust Advisory Board shall provide
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advice, instruction and direction on matters arising in the administration and in the disposition
and distribution of Trust Assets, and in the pursuit of Trust Claims, as requested by the Trustes,
or as otherwise specifically provided herein,

Secetion 8.7 Investments. The Trust Advisory Board may, by majonty vote, authorize the
Trustee to invest the corpus of the Trust in prudent investments other than those described in

scction 345 of the Bankruptcy Code.

Section 8.8 Removal of Trustee; Removal of Trust Advisory Bogrd Member.

(@)  The Trust Advisory Board may, by maj ority vote, remove the Trustee 1n
its discretion. If the requisite approval is not obtained, the Trustee may be removed by the
Bankruptcy Court for cause shown on a motion by any member of the Trust Advisory Board.

) Any member of the Trust Advisory Board may be removed by the
Bankmptcy Court for cause shown on a motion by any member of the Trust Advisory Board or

by the Trustee.

Section 8.9 Appointment of Suceessor Trustee. In the event of the death (in the case of

a Trustee that is a natural person), dissolution (in the case of a Trustee that isnot 2 natural
. persow), resignation, incompetency or removal of the Trustee, the members of the Trust Advisory

Board shall, by majority vote, designate a4 person 1o 5erve as sUCCEssor Trustee. Such
appointment shall specify the date when such appointment shall be effective, Every successor
Trustec appointed hereunder shall execute, acknowledge and deliver to the Bankruptey Court and
to the retiring Trustee an instrument accepting the appointment and shall additionally file with
the Bankruptey Court an affidavit dernonstrating that such Person is disinterested, as defined by
Section 101(14) of the Bankruptcy Code, and thercupon the successor Trustee, without any
further act, deed or conveyance, shall become vested with all the rights, powers, trusts and duties

of the retiring Trustee.
Section 8.10 Expenses.

(a) Each member of the Trust Advisory Board shall be entitled to the
reimbursement of the member's reasonable and necessary expenses in carrying out his or her
duties as 2 member of the Trust Advisory Board. The reimbursement of expenses of the Trust

Advisory Board members shall be paid out of Trust Assets.

(b)  Onor before the last date of each month following the month for which
reimbursernent is songht, each member of the Trust Advisery Board shall serve upon the Trustee
and the other members of the Trust Advisory Board a monthly statement of expenses incurred in
carrying out the member's duties. The Trustee shall promptly pay 100% of the amounts
requested.

Section 8.11 Standard of Care; Exculpation. Neither the Trust Advisory Board nor aiy
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of its members, designecs, counsel, financial advisors or any duly designated agent or
representatives of any such party shall be liable for the act, default or misconduct of any other
member of the Trust Advisory Board, nor shall any member be liable for anything other than
such member's own gross negligence or willful misconduct. The Trust Advisory Board may, in
connection with the performance of its duties, and in its sole and absolite discretion, consult with
the Trustee's counsel and any other of the Trustee’s Professionals and/or with counsel and other
professional advisors directly retained by the Trust Advisory Board, and the Trust Advisory
Board shall not be liable for anything done or omitted or suffered to be done in accordance with
the advice or opinions of such professionals. If the Trust Advisory Board determines not to
consult with counsel, accountants or other professionals, il shall not be deerned to Impose any
liability on the Trust Advisory Board, or its members and/or designees.

Section 8.12 Termination of the Trust Advisory Board. Upon the certification by the
Trustee that all Trust Assets have been distributed, abandoned or otherwise disposed of, the
members of the Trust Advisory Board shall resign their positions, whereon they shall be
discharged from further duties and responsibilities.

ARTICLE IX
Coordination with Reorganized Debtors

Section 9.1 Access to Debtors and Reorganized Debtors. In furtherance of the Order of
the Bankruptey Court entered on Septernber 4, 2002, the Debtors and the Reorganized Debtors
<hall make available to the Trustee reasonable access during nonmal business hours, on
rcasonable notice, fo personnel and books and records of the Debtors and the Reorganized
Debtors, (including, withont limitation, access to company docurments and records gathered by
counsel in the course.of the Investigations; documents produced by the Debtors to the Securities
and Exchange Commission, United States Attorney and/or to the U.S. Congress; memoranda of
witness interviews conducted by counsel in connection with the Investigations; transeripts of
depositions conducted in connection with the Investigations; written materials reflecting
presentations summarnizing findings of the Investigations; materials gathered and memoranda and
outlines generated in connection with preparing for depositions; any other materials contained in
the "Data Room" that was maintained for use by the Statutory Committees at Kmart’s
headquarters in Troy, Michigan; and memoranda regarding legal research concerning potential
claims arising out of the Investigations and any other information related to the Trust Claims that
is rcasonably requested by the Trustee), all in order to enable the Trustee to perform the Trustee's
tasks under the Trust Agreement and the Plan; but the Debtors and the Reorganized Debtors will
not be required to make expenditures in response to the requests determined by them to be
unreasonable. The Debtors and the Reorganized Debtors shall not be entitied to compensation or
reimbursement (including reimbursement for professional fees) with respect to fulfilling their

obligations as set forth in this section.

ARTICLE X
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Retention of Jurisdiction

Pursuant to the Plan and Confirmation Order, except as otherwise sel forth in the Plan, in
the Confimation and herein, the Bankruptcy Court shall retain exclusive jurisdiction over:

(a) prosecution of or disputes concerning Trust Claims and any motion to
compromise or settle such disputes, cxcept that, if it is determined that the Bankruptey Court
does not have jurisdiction with respect to the foregoing, or if the Trustee chooses to pursue any
Trust Claim in another court of competent jurisdiction, the Trustee will have authority to bring
such action in any other court of competent jarisdiction;

(b)  disputes arising in connection with the interpretation, implementation or
enforcement of the Trust, including without lirnitation, the Teasonableness of a request to the
Debtors and/or the Reorganized Debtors by the Trustee for access pursuant to Section 9.1 and/or
any expenditure related thereto and any claims against the Trustee; and

{c)  motions or objections regarding comp ensation and refmbursement of
expenses made by the Trustee or any professionals retained by the Trustee pursuant to Article
11.3 of the Plan and Section 7.5 of this Trust Agreement, including, without limitation, the
ability of the Bankruptey Court to enter an order to show cause and commence a hearing to
examine any issue concerning the fees and expenses of the Trustee and the Trust Advisory Board

or any professionals retained by the Trustee.

ARTICLE X1
Termination

The Trust shall continue for a term terminating on the earlier to ocour of (a) the third
anniversary of the Effective Date, without prejudice, however, to the rights of the Trust Advisory
Board to extend such three (3) year term for an additional finite term, conditioned upon the Trust
not then becoming subject to the Exchange Act and subject to the approval of the Bankruptcy
Court, and (b) approval by the Bankruptey Court of termination of the Trust afier distribution of
afl of the Trust Assets. The Trustee shiall at all times endeavor to liquidate the Trust Assets
expeditiously, and in no event shall the Trustee unduly prolong the duration of the Trust. On
termination of this Trust, the Trustee shall advise the Bankruptcy Court in writing of its
termination. Notwithstanding the foregoing, after the termination of the Trust, the Trustee shall
have the power to exercise all the powers, authorities and discretions herein conferred solely for
{he purpose of winding up fhe affairs of the Trust. On distribution of all of the Trust Assets, the
Trustec shall retain the books, records and files that shall have been delivered to or created by the
Trustce. At the Trustee's discretion, all of such records and decuments may be destroyed at any
time after two (2) years from the date of the final distribution of the Trust Assets. '

ARTICLE XII
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Miscellaneous

Section 12.1 Notices. All notices, requests or other communications required or permitied
to be made in accordance with this Trust Agreement shall be in writing and shall be delivered
personaily ot by facsimile fransmmigsion or mailed by first class mail or by overnight delivery

service:

If to the Trustee, at:

Mr. Douglas J. Smith, as Trustee
¢/o Huron Consulting Group
550 W. Van Buren dtreet
Chicago, 1L 60607

with copies to:
the Trust Advisory Board, at:

and

and

and

Buler American Credit Indemnity
100 East Pratt Street

Baltimore, MD 21202-1008
Attn:  Gary H. Shapiro, Esq.

Pepsi Americas, Inc.

3501 Algonquin Road
Rolling Meadows, IL. 60008
Attn:  W. Scott Nebs, Esq.

American Greetings Corp.
One American Road
Cleveland, OH 44144-2398
Atin:  Mr. Arthur P, Tuttle

ESL Investments, LLC

I Lafayette Place

Greenwich, CT 06830

Attn:  Mr., S. Jeffrey Stollenwerck
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with copics to:

Otterbourg, Steindler, Houston & Rosen, P.C.
230 Park Avenue
New York, NY 10169
Attn.: Scott L. Hazan, Esq.
Glemm B, Rice, Esq.
Peter Feldman, Esq.

If to the Debtors or Reorganized Deblors, at:

Kmart Corporation

3100 Big Beaver Road

Troy, Michigan 48084-3163
Attn:  James E. Defebaugh, Esq.

with copies to:

Skadden, Arps, Slate, Meagher & Flotu (Illinois)
333 West Wacker Drive
Smite 2100
Chicago, Illinois 60606
Attn.: John Wm. Butler, Jr., Esq.
1. Bric Ivester, Esq.

Notices sent out by facsimile transtission shall be deemed delivered when actually
received, and notices sent by first-class mail shall be deemed delivered three (3) Buziness Days
after mailing and notices sent by overnight delivery service shall be deemed delivered the next

Business Day after mailing.
Section 12.2 Effectiveness, This Trust Agreement shall become effective on the Effective
Date.

Section 12.3 Intention of Parties to Establish Trust. This Trust Agreement is intended
to create a trust, and the Trust created hereunder shall be governed and construed m ail respects

as a Trast.

Section 12.4 Investment Company Act. The Trust is organized as a liquidating entity in
the process of liquidation, and therefore should not be considered, and the Trust does not and will
not hold itself out as, an "investment company" or an entity "controlled” by an "investment
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company”, as such terms are defined the Investment Company Act.

Section 125 Taxation. For United States federal income lax purposes, it is intended that
the Trust be classified as a liquidating trust under § 301.7701-4 of the Procedure and
Administration Regulations and as a grantor trust subject to the provisions of Subchapter I,
Subpart E of the Code that is owned by its beneficiarics as grantors. Accordingly, the parties
hereto intend that, for United States federal income tax purposes, the Beneficiaries be treated as
i( they had received a distribution of an undivided interest in the Trust Assets and then

contributed such interests to the Trust.

Section 12.6 Counterparts. This Trust Agreement may be executed in one of mMore
counterparts (via facsimile or otherwise), cach of which shall be deemed an original but which

together shall constitute but one and the same instrument.

Section 12.7 Governing Law. This Trust Agreement shall be governed by, construed
under and interpreted in accordance with the laws of the State of New York.

Section 12.8 Headings. Sections, subheadings and other headings used m this Trust
Agreement are for convenience only and shall not affect the construction of this Trust

Agrecement,
Section 12.9 Interpretative Provisions.

(a) All references to the plural herein shall also mean the singular and to the
singular shall also mean the plural unless the context otherwise requires.

(b} All references to the Debtors, the Reorganized Debtors and the Trustee
pursnant to the definitions set forth in the Recitals hereto, or to any other Person herein, shall

include their respective successors and assigns.

(¢} The words "hercof", "herein”, "hereunder”, "this Trust Agreement” and words
of similar import when used in this Trust Agreement shall refer to this Trust Agrecment as a
whole aund not any particular provision of this Trust Agresment and as this Trust Agreement now
exists or may hereafter be amended, modified, supplemented, extended, rencwed, restated or

replaced.

(d) The word "including" when used in this Trust Agreement shall mean
“including, without limitation”.

Seetion 12.10 Severability. Any provision of this Trust Agreetent which is prohibited or
nnenforceable in any jurisdiction shall not invalidate the remaining provisions of this Trust
Agrcement, and any such prohibition or unenforeeability in any jurisdiction shall not invalidate
or render unenforceable any such provision in any other jurisdiction.

- 28 -




Case 02-02474 Doc 32085-1 Filed 08/27/09
il Entered 08/27/09 16:13:
Exhibit A Page 35 of 41 orisies bese

Section 12,11 Amendments. This Trust Agreement may be amended from time to time
by writlen instrumcent executed by the Reorganized Debtors and the Trustee, upon authorization
by the Trust Advisory Board on majority vote, except that, no such Trust Advisory Board
authorization shall be required if the Trustee’s counsel adviscs the Trustee that any such
amendment is required to ensure that the “Trust will not become subject to the Exchange Act.

Section 12.12 Non-transferability of Beneficial Interests; Interests Beneficial Only;
No Voting Rights; Successors.

{n) All interests of the Benefictaries of this Trust shall be uncertificated and
non-transferable, except upon the death of a Bencficiary that is a natural Person or by operation

of law,

(b)  Therights to a beneficial interest hereunder shall not entitle any
Beneficiary to (i) any title in or to the Trust Assets as such (which title is vested in the Trustee)
or to any right to call for a partibon or division of Trust Assets or to require an accounting, or (i)
any voting rights with respect to the administration of the Trust and the actions of the Trustee in

connection therewith.

(c)  This Trust Agreement shall pind and inure to the benefit of the parties
hereto and their respective successors and permitted assigns hereunder. '

Section 12.13 No Suits by Claimholders or Interestholders. No Claimholder or
Interestholder shall have any xight by virtue of any provision of this Trust Agreement to institute
any action or proceeding in Jaw or in equity against any party other than the Trustee on or under
or with respect to the Trust Assets.

Section 12.14 Irrevoecability. The Trust is irrevocable, but is subject to amendment as
- provided for herein.

Section 12.15 Trust Continnance. The death, dissolution, resignation, incompeicncy of
removal of the Trustee shall not operate to lerminate the Trust created by this Trost Agreement or
to revoke any exjsting agency created under the terms of this Trust Agreement or invalidate any
action theretofore taken by the Trustee. In the event of the resignation or removal of the Trustee,
the Trustee shall promptly (a) execute and deliver such documents, instruments and other
writings as may be requested by the Bankruptcy Court or reasonably requested by the Trust
Advisory Board or a successor Trustee to effect the termination of the Trustee's capacity under
{his Trust Agreement and the conveyance of tle Trust Asscts then held by the Trustee to the
successor, (b) deliver to the Bankruptcy Court or the successor Trustee all documents,
instruments, records and other writings related to the Trust as may be in the possession of the
Trustee and (c) otherwise assist and cooperate in effecting the assumption of its obligations and

functions by such successor Trustee.

Section 12.16 Enforcement and Administration. The Bankruptey Court shall enforce
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and administer the provisions of this Trust Agreement, as set forth in the Plan.

[SIGNATURE PAGE FOLLOWS]
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IN WITNESS WHEREOF, the partics hereto have cxecuted this Trust Agreement of
caused this Trust Agreement to be duly executed by their respective officers thereunto duly
authorized as of the date first above writtcn.

KMART CORPORATION,
THE DEBTOR AFFILIATES AND
THE REORGANIZED DEBTO

By:

Name: Julian C. Day

Title: Chicf Executive Officer of
Corporation and authorized signatory

of each of the other Debtors and of
each of the Reorganized Debtors

, AS TRUSTEE

Name: Douglas J. Smith
Title: Trustee
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IN WITNESS WHEREOQF, the partics hereto have executed this Trust Agreement or
caused this Trust Agreement to be duly executed by their respective officers thereunto duly
suthorzed as of the date first above written.

KMART CORPORATION,
THE DEBTOR AFFILIATES AND
THE REORGANIZED DEBTORS

By:

Name: Julian C. Day

Title: Chief Executive Officer of Kmart
Corporation and authorized signatory
of each of the other Debtors and of
each of the Reorganized Debtors

pﬂ/é//?f\/ —

: Tas/). Smith
Title: Trustee
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FIRST AMENDMENT TO
KMART CREDITOR TRUST AGREEMENT

THIS FIRST AMENDMENT TO XMART CREDITOR TRUST
AGREEMENT (the "Amendment™), dated as of May __, 2003, is entered into and
executed by and among KMART CORPORATION, a Michigan corporation, debtor
and debtor-in-possession in the Chapter 11 Cases referred 10 below ("Kimart"), the
undersigned Affiliate Debtors (as defined in the Plan referved to below), debtors and
debtors-in-possession in such Chapter 11 Cases (together with Kimart, collectively,
the "[Debtors”, as hereinafter further defined), as settlors, Douglas J. Smith, as
Trustee (the "Trustee"), and the undersigned Reorganized Debtors to amend that
certain Kmart Creditor Trust Agreement dated April 30, 2003 (the "Iust,
Agreement”). Defined terms used herein withont definition have the meanings set

forih in the Trust Agreement.

RECITALS:

WHEREAS, the Trust Agreement was eXxecuted to facilitate the
implementation of (a) the Plan which provides for the establishment of the Kmart
Creditor Trust created by the Trust Agreement and the refention and preservation of
fhe Trust Assets (as defined in the Plan) by the Trustee, all for the benefit of (1)
certain holders of Allowed Claims (as defined in the Plan) if and to the extent that
cuch holders of Allowed Claims are entitled to share in Trust Recoveries in
accordance with the terms of the Plan and (ii) the holders of Allowed Interests (as
defined iu the Plan) pertaining to Existing Common Stock (as defined in the Plan) in
Class 11 (as such Class is designated in the Plan) and (b) the other Articles of the
Pian that deal with the collection, liquidation, and distribution of the Trust Assets,
including the litigation of Trust Claims (as defined in the Plan), as required by the
Plan; and

WHEREAS, prior to the Effective Date (as defined in the Plan) and in
accordance with the Order Approving Joint Interests and Governument Confidentiality
Agreements, Implementing Protective Order, Authorizing Rule 2004 Investigations
and Granting Related Relief dated August 29, 2002 (the *Rule 2004 Order™), the
Official Committee of Unsecured Creditors served certain Bankruptey Rule 2004
subpoenas upon certain persons or entities (collectively, the "Rule 2004 Demapds™),
the scope of which subpoenas are consistent with and appropriate under the
provisions the Rule 2004 Order and Bankruptoy Rule 2004; and
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WHEREAS, without prejudice to the rights of the Trustee,and/or the Trust
Advisory Board to enforce the Rule 2004 Demands, the parties hereto wish 1o amend
the Trust Agreement to reconfirm the fntent of the parties that the purpose of the
Trust Agreement was for the Trustee 10 puIsuc, litigate, settle and/or compromise the
Trust Claims pursuant to and in aceordance with the terms of the Trust Agreement
and not to be characterized as an investigator under the Accounting and Stewardship
Investigations (as defined in the Disclosure Statement (as such ferm is defined in the

Plan}).

NOW, THEREFORE, in consideration of the premises and agrecments
contained herein, the parties hereto agree to amend the Trust Agreement by replacing
Section 4.1(2) of the Trust Agreement in its entirety with the following:

Section 4.1 Liquidation of Trust Claims.

(8)  The Trostee shall take such steps as the Trustee
deems necessary to pursue, litigate, settle and/or
compromise o1 abandon the Trust Claims (provided
that, any such litigation, settlement, COmMPromise ox
abandonment shall be authorized by the Trust Advisory
Board, by its majority vote), to reduce the Trust Claims
to cash procesds and to make distributions of the cash
proceeds to the Beneficiaries as required under the
Plan and this Trust Agreement and provided further
that, nothing hersin is intended to or shail liumt or
restrict the rights of the Trustee and/or the Trust
Advisory Board, as applicable, to enforce the Rule
5004 Demands. The Trustee's actions with respect 10
disposition of the Trust Claims shall in all events be
{aken in & manner so as reasonably to maximize the
value of the Trust Claims.

IN WITNESS WHEREQF, the parties hereto bave executed this
Amendment or caused this Amendment o be duly executed by their respective
officers thereunto duly authorized as of the date first above writien,

KMART CORPORATION,
THE DEBTOR AFFILIATES AND
THE REORGANIZED DEBTORS
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By —Z%_—““ -

Name: Rorald B, Hutchison

Title: Vice President/Assistant Secretary of
Kmart Corporation and authorized signatory of
each of the other Debtors and of each of the
Reorganized Debtors.

Title: Trustee
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