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encumber, sell, Jease, transfer or otherwise dispose of or take other sction to impair the subordination
ted hercby with respect to more than 20% in feir market valug of the Open Store 1.eases, unless the

of any such transactions in excess of such 20% threshold arc beld in i escrow agsount for the
nublcbcncﬁtoﬁhcpafﬁcswilhmintaeﬂmclaimwiﬂ:rcspccﬂowchpmeedspursuanttoﬂwtcms
of the Collateral Trust Agreement attached hereto s Exhibit J-2, and (ii) any Joan or invesmment by the
Plan Tnvestors will be subject to the subordination sct forth in this provision (except with pespect to any
Joan or investment 10 the extent that the smount of such loan or investment plus the amount of all other
iavestments made by the Plan Investors pursuant to the Investment Agreement exceeds $280 million
(givingc‘rcdﬂfotmd mcluding in the calculation all investments and Joens made by the Plan lavestors or
Joans or investments made by third parties and guaranteed by the Flan Investors, but excluding the valuc
of any Class 3, Clnss4arﬂClm5dahnswhichd:ePha Investors may hold)). Such contractual
subordination ehall terminate upon termination of expiration of the Trade Vendors® Lien.

ervation of Causes of Action. In accordance with section 1123(b)(3) of

7.14  Preservation of Causes o7 AcTiNR.
the Bankruptcy Code and except 85 otherwise provided in this Plan with respect to the Kmart Creditor
Trust, the Reorganized Debtors will retain and may (but are not required to) enforce all Retaimed
Actions, except that the Debtors shall and do hereby waive all Avoidance Claims s of the Effective Date
- (other than Avoidance Actions vnder Section 549 of the Bankruptcy Code with respect to the matters
subject (0 that certain case captioned Mmmw Casc No.02C 1264  ~ -
(N.D, 1L 2002)); provided, howevef, that such waiver does not include Avoidance Claims against
Persons who arc partics to Causcs of Action involving the Debtors and ar¢ pending on the Effective Date,
nor does it include Causes of Action against any Persans who may be the subject, at any time, of Trust
Claims. The Debtors or the Reorgamdndnminﬂtirwb and shaolute discretion, will determine
whether o bring, settle, rclease, comprommise, or enforce such Retained Actions (or declinc 1o do any of
the foregoing), and will not be required to seck further approval of the Bankruptcy Court for such action.
The Reorganized Debtors or my Successors may pursue such litigation claims in accordance with the
best interests of the Reorganized Debtors of Tty Succossors holding such rights of action.

745 Exclusivity Perjod. The Debtors will retain the exclusive right to amend or
modify this Plan, and to solicit acceptances of sy amendments to o modifications of this Plan, (hrough
and until the Effective Date.

116 Corporate Action. Each of the matters provided for under this Plan involving
thswrpm?temmntofmyDebtormergmizedDebmrmmmonteaoﬁonmbemkcnbyor ‘
required of ary Debtor or Reorgenized Debtor shall, as of the Effective Date, be deemed to have
occurred and be effective as provided herein, and shall be authorized, approved and, to the cxtent taken
prior 1o the Effective Date, satificd in all respects without any requirement of further action by stockhold-
exs, creditars, or directars of any of the Debtors or the Reorganized Debtors, provided, however, that
nothing herein shall impair the Debtors® or Plan Investors® rights under the Investment Agreement.

717 Y ati ts? Each of the Chief Fixecutive
Officcr und President, Chief Financial Officer, Chief Restructuring Officer, and General Counsel of the
Debtors, or their respective designees, will be authorized to execute, deliver, file, or record such
contracts, instruments, nm.mmmdoﬂmamwnwmdocumcms. and take such actions as
mayancccmryorappmpﬁawmeffecmatGmd ﬁmhacvidcnoethctumsmdoondiﬁonsofﬁxitPhn

ot to otherwise comply with applicable law. msemm‘yornssimntswremryofthc Debtors will be
authorized to certify o attest to any of the foregoing actions.
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governmenta] assesament and to accept for filing and recordation any of the foregoing instruments or
other documents withont the payment of any such tax or govemmental assessment.

ARTICLE vIII

UNEXPIRED LEASES AND EXECUTORY CONT RACTS

%1 Assumed and Rejected Contracts and Leases,

- - - - @@ - Intercompany Executory Contracts and Unexpired Leases. Except
38 otherwise provided in this Article 8.1(2), each Intercompany Executory Contract and Intercormpany
Unexpired Lease to which the Debtors are & pacty shall be deemed automatically assumed in accordance
with tlnproviaionsandrcquirtmmdsccﬁonﬂﬁsm 1123 of the Banknuptcy Code a5 of the
Effective Date, unless such Intercompany Executory Contract or Intercomspany Unexpired Lease (i) shall

and 1123 of the Bankruptcy Code a5 of the Gffective Date, Any claim held by any Debtor on account of
any Intercompany Exccutory Contract or Intcrcompany Urreapired Leasc that is nssumed pursuant {o this

icle 8.1(a) shall either be (a) Reinstated, in full or in part, or (b) discharged and satisfied, in full or in
part. At the option of the Debtors or the Reorganized Debtors, cach Intereompany Executory Contract
and Intercompany Unexpired Leasc assumed pursuant to this Article 8,)(a) shall vest in and be fully

cally rejected in accordance with the provisions and requirements of scctions 365 and 1123 of the
Bankrupicy Code as of the Effective Date, unless such Employee-Related Agreement (i) shall have been
pxeviomlyasmmedbyﬂtchmbywdetofﬁannb@wyCom(ii)isﬂumhjeqoﬁmoﬁwto
assume pending on or before the Effective Date, (i) is listed on the schedule of assumed Employee-
RchtedAmccmmmmedbacmasﬁnhihiﬂclwﬁv)hothwwimmmmthMWmsof
this Plan. Entry of the Canfirmation Order by the Bankruptcy Court shall constitute approval of the
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rejections and assumptions contemplated hereby pursusnt 10 sections 365 and 1123 of the Bankruplcy
Code as of the Effective Date. Notwithstanding the foregoing, all collective bargaining pgreeIEnts, 36
modified and/or amended from time {o time, shall be deemed autormatically assumed in agcordance with
(he provisions and requircroents of scctions 365 and 1123 ofﬂwnaulmxplc)'Code 25 of the Rffective
pate. The assumption of the collective bargaining agreements and the cure of all amounts owed under
{ ¢ Reorganized Debtors ghall be in full satisfaction of all
Clais and Intcrests arising under all previous collestive bargaining agreements between the partics
i _ nllpmofufchimﬁbdby\hebcbm’
jons will be decmed withdrawn, without prejudice 10 their pursuit in the ordinary course by the unions
and/or individuals and payment oF sstisfaction in the ordinary course by the Reorganized Debtors of
cbligations under the assumed jve bargaining agreemcnis. Each Employce-Rela Agrecment
assumcd pursuant 10 this Art shall vest in and be fully enforceable bY the applicable Reorga-
Debtor in accordance with its terms, €xcopt 8% modificd by the provisions of {his Plan, or any order
of the Banknupicy Court authorizing of providing for its assumption of applicable federal law. The
Debiors rescrve the right to file 2 meotion on of before the Confirmation Date to assume or reject any

Employcc-Rclnwd Agrecment.

{©) Other Executory Contracts or Unexpired 1.eases. Tixcept a8
otherwise provided in this Article ﬂ.l(g),-cach Other Executory Contract or Unexpiréd Lease as 1o which
any of the Debtors is a party (including, but not limited to, (x) guerantics, including any guaranties by
miotmcbcbmﬁthrespmwmlmulmaoffum subsidiarics and busincsses of say of such
Debtors, (¥) ary obligations goder lcases assigred by the Debtors prior to the Petition Date (or agree-
mc‘msguarantyingthc ofmnwpaﬁunm‘-‘:ﬂmcmdcr), and (2) those certein l.ease
Guaranty, Indemmification and Reimbursement Agreements dated as of November 23, 1994, November
9, 1994, and May 24, 1995) shall e deemed automatically rejected in acoordance with the provisions
and requirements of sections 365 and 1123 of the Bankruptcy Code a8 of the Effective Date, unless such
Other Exccutory Cantract oF Uncxpired Lease (i) shall have been previously assumed by the Debtors by
order of the Bankruptcy Coutt, (ii) is the subject of a paotion 10 assuIme pending on oF before the
Effective Date, (i) is listed on the schedule of assumned Other Executory Contracts or Unexpired Leases
annexed hereto as Exhibit L=3, o (iv) is otherwise assumed pursuant to the terms of this Plan. Entry of
the Confirmation Order by the Bankruptcy Court shall constitute approval of the rejections and
assumplions conteroplated hereby pursuant to sections 365 and 1123 of the Bankruptcy Code as of the
Effective Date. Euch Other Exceutory Contract of Unexpired Lease pursuant 10 this Article
£)(c) shall vestin and be fully caforceable by the applicable Reorganized Debtor in accovdance with its
tcnnS.uocpusmodiﬁedbyﬂtpmvisions of this Plan, of any order of the Bankruptcy Court authoriz-
ing or providing for iis assumption of applicable federal 1aw. The Debtors rescrve the right to file 8
moticn on orbefommeConﬁrmaﬁoanto assumne or reject any Other Executory Contract of

on

Confirmation Date, provided that the assumption of such unexpired leases shall be effective as of the
Effective Date. hmmmﬁffecﬁvcmw docsnotoocw.tthourtshallrcuinjm-isdictionwim
respect to any Tequest 1o extend the deadline for assuming such unexpired leases pursuant 10 section
365(d)(4) of the Bankruptey Code.
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(d)  Real Property Agrecments. Each executory contract and wmexpired
lcase that is assumed and relates to the use, ability to acquire, or occupancy of real property shall include
(a) all modifications, amendments, supplements, restatements, or other agreemeits made direetly or
indirectly by any agrecment, instrument, or other document that in any manner sffect such executory
contract or imexpired Jease and (b) all executory contracts or uncxpired Ieascs appuricnant 1o the
premises, including all casements, licenses, permits, rights, privileges, immunities, options, rights of first
refusal, powers, uses, reciprocal easement agreements, and any other interests in real estate or rights jn
rem related to such premises, unless any of the foregoing agreements has been rejocted pursuant to s
Final Order of the Bankruptey Court or is otherwise rejected as a part of this Plan.

- (®) Exhibits Not Admissions. Neither the exclusion nor the inclusion by the
Debtors of a contract or lease on Exhibit 1»1, Exhibit L2, or Exhibit -3 nor anything contained in this
Plan shall constilutc an admission by the Debiors that such leasc or contract is an unexpired lease or
execulory contract or that any Debtor, or its respective Affiliates, has any liability thercumder

.2 Payments Related to Assumption of Executory (Con an
Leases. The provisions (if any) of cach Intcrcompany Executory Contract, Intercompany Unexpired
Lease, Employee-Related Agreement, or Other Executory Contract or Unexpired Leasc to be assumed
under this Plan which are or may b in default shafl be satisfied solely by Cure. Any Person claiming
that a monctary curc smount is due in conncction with the assumption of any exccutory contract or
unexpired lease as contemplated by section 365(b) af the Bankruptcy Code must file a monctary curc
cmmmmnmymmmakmmwwmm‘mmmﬁmy
(the “Curc Claim™), no later than forty-five (45) days afler the EfTective Date (the “Curc Claim
Submission Deadline™). Any party failing to sibmit a Cure Claim by the Cure Claim Submission
Deadline shall be forever barred from asserting, collecting, or seeking to collect any amounts relating
theretv against the Debtors or Reorganized Debtors. In the case of a Cure Claim related to an uncxpired
lease of non-residentisl real property, such Cure Claim musi include a breakdown by store by categoty of
all amounts claimed, including, bul not limited to, amounts for real cstate {axes, common area mainte-
nance, and rent. ‘The Debtors shsll have thirty (30) days from the Cure Claim Submission Deadline or
the date a Cure Claim is actually filed, whichever is later, to file an objestion to the Cure Claim. Any
disputed Cure Claims shall be resolved either consensually by the partics or by the Bankruptey Court.
- Disputed Cure Claims shall be sct for status at subsequent hearings following the Cure Claim Submis-
sion Deadline with separate evidentiary hearings to be set by the Bankyuptcy Court as needed, If the
Debtors do not dispute a Cure Claim, then the Debtors shall pay the Cure Claim, if any, to the claimant
i within twenty (20) days of the objection Deadling. Dispuied Curc Claitas that arc resolved by aprecment
or Final Order shall be paid by the Debtors within twenty (20) days of such agreement or Final Ordey.
The provisions (if any) of each Intercompany Executory Contract and Intercompany Unexpired Lease to
bcassumed\mdcrthePlanwhicharcormaybcindcfaultshallbcsaﬁsﬁedinamanmrtobe sgreed to
by the relevant Debtors and/or non-Debtor Affiliates.

83  Rejection Damages Bay Date, If the rcjection by the Debtors (pursuant to this
Plan or otherwise) of en Intercompany Executory Contract, Intercompany Unexpired Lease, Employce-
Related Agreement, or Other Executory Contract or Unexpired Lease results in s Claim, then such Claim
shatl be forever barred and shall not be enforceable against the Debtors, the Reorganized Deblurs, the
Plan Investors, or such entities’ properties unless a proof of claim is filed with the Claims Agent and the
Post-Iiffective Date Commitice and scrved upon counsel (o the Dcblors, the Plan Investors, and the
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Creditors’ Committecs within thirty (30) days after service of the later of () nolice of the Confirmation
Order or (b) other notice that the executory contract oF unexpired lease has been rejected.

e -7

ARTICLE IX
g -7
PROVISIONS GOVERNING DISTRIBUTI ONS
91  Time of Distributions. ﬁxocp'uotlienviseprovidediorhminorudcmdby

the Banksupicy Court, Jistributions under this Plan shall be made on a Periodic Distribution Date.

92  Nolnterest on Claims or Joterests. Unless otherwise specifically provided for -
in this Plan or a5 otherwise required by Section 506(b) of the Bankruptcy Code, Confirmation Order, of
the DIP Credit Agreement o7 3 postpetition agreement in writing between the Debtors and a Claimholder
or Interestholder, postpetition interest shall not accrue or be paid on Claims or Interests, and no
Claimholder or Interestholder shall be entitled to interest accruing on o after the Petition Date on any
Claim, right, or Interest. Additionally, and without limiting the forcgoing, unless otherwise specifically
provided for in this Plan or as otherwise required by Section 506(b) of the Bankruptcy Code, interest
shall not accrue or be paid on any Disputed Claiim or Disputed Interest inrespect of the period from the
Effective Date to the date a final distribution is made when snd if such Disputed Claim or Disputed
Interest becomes an Allowed Chaim or Allowed Interest. Notwithstanding the foregoing, nothing in this
Anilce 9.2 shaﬂthnﬂwimpai!'myaaimlnlda'lﬁghutoseckﬂhwm of such interest as a part of m
Ahowed Claim to the extent provided in Section 4$06(b) of the Bankruptcy Code.

93  Disbursing Ageat. The Disbursing Agent shall make all distributions required
under this Plan except with respect 0 Prepetition Lender Claims and any holder of a Claim whose
distribution is governed by an agrecment and is administered by a Servicer, which distributions shall be
deposited with the Prepetition Agentor i- te Servicer, us applicable, who shall deliver such
distributions 1o the holders of Claims in accordance with the provisions of this Plan and the terms of the
goveming agreement; provided, however, that if any such Servicer is unable to make such distributions,
the Disbursing Agent, with the cooperation of such Servioer, shall make such distributions.

9.4 Surrengder of Securities or Instruments. On or before the Distribution Daic, or
as soon as practicable thereafler, each holder of an instrument cvidencing 8 Claim (a “Certificate”™), shall
mmdamh&rdﬁnmmﬂwmwm.withmspmwindm that is governed by
an agrecment and administered by a Servicer, the respective Servicer, and such Certificate shall be
cancelled solely with respect 10 the Deblors and such cancellation shall not alter the obligations or rights
of any non-Debtor third parties vis-a-vis one another to such instruments; provided, however, that this
Artigle 9.4 shall not apply to any Claims Reinstated pursuant to the terms of this Plan. No distribution of

hercunder shall be ma to or on behalf of any such holder unless and until such Certificuic is
reccived by the Disbursing Age or the respective Scrvicer of {he unavailability of such Certificate is
reasonably established to the satisfaction of the Disbursing Agent of the respective Servicer. Any bolder
whofnilstomrmdcrorumewbesmmdaedsucthxﬁﬁcﬂc.or&ilnoexecmcmddelivcrm
affidavit of loss and indemnity ressonably satisfactory to the Disbursing Agent ot the respective Servieer
prior 10 the second smmiversary of the Effective Date, shall be decmed to have forfeited afl rights and
Claims in respesct of such Certificate and shall not participate in any distribution hereunder, and afl
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A= .
9.6 Clalms Administration Responsibility,

‘ ) Rcorganized Debtors. The Reorganized Debtors will retain responsi-
bflst)_' for' admn.mstcnng., disputing, objecting to, compromising, or otherwise resolving and making
distributions (if any) with respect 1o all Claims against and Interests in the Debtors,

_ ()  Filing of Objections, Unless otherwise extended by the
Court, any objections to Clairis or brtevesis shall be served ind filed on or before they Clam

attachment thereto; or (iii) by first class mail, postage prepaid, on any counse] that has appeared on the

. (¢)  Determination of Clalms and Interests, Except us othcrwise greed
by the Debtors, any Claim or Interest s to which a proof of claim ur proof of ;:ebl:rut was timel; filed in

9.7 Delivery of Distribations, Distributions to Allowed Claimholders Nlowed
L L A
Interestholders shall be made by the Disbursing Agent or the eppropriaie Servicer (u) ut the ::;drcsscs set
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forth on the proofs of claim filed by such Claimholders of Interestholders (or at the last known addresscs
of such Cluimbolders of Intcrestbolders if no proof of claim is filed or if the Deblors have been notified

o o of a change of address), (b) at the addresses set forth in any written notices of address changes
aclivered to the Dishursing Agent after the date of any related proof of claim, (c) at the addresses

. the Schedules if bo proof of claim has been filed and the Disbursing Agent hes not received a
written notice of 3 change of address, of (d) in the case of 2 Claimholder or Interestholdar.whose Claim

v Claimholder OF Interestholder without interest. Amounts in respect of undeliverable distributions shall be
retumed to the Reorganized Debtors until such distributions ar¢ claimed. All funds o other undeliver-
ablc distributions relummed to the Reorganized Debtors and not claimed within six months of return ghall

be distributed to the other creditors of the Class o7 which the creditor to whom the distribution was
originally made is a member in accordance with the provisions of the Plan applicable to distributions to
that Class. 1f, at the conctusion of digtributions to 4 particular Class under the Plan and after consultation
with the Post-Effective Date Comoitiee (solely with respeet to Trade Vendor/l.case Rejection Claims),

- the Réorganized Deblors reasomably determine that any remaiming New Holding Company Common
Stock or Cash allocated for such class is -ramaterial and would thus be to0 impractical to distribute or
would be of no benefit to its respective Jistributees, any such remaining New Holding Company
cwmsmkaash“dHthbemzmmchbm Uponsuchrcvcrsim,unclaimofmy
WmhmmwuorMWﬁmmbmwmﬂumm
forever barred notwithstanding any federal or state cscheat laws o the contrary.

9.8 rd e ating and ReSOIVAIL jsputed pné Lo gent Claims.

(2) No Distributions Pending Allowance. No payments oF distributions
will be made with respect 1o all or any portion of 8 Disputed Claim or Disputed Interest unless and until
all objections to such Disputed Claim of Disputed Interest have been settled of withdrawn or have been
detcrmined by a Final Order, and the Disputed Claim or Disputed Interest has become an Allowed Claim
or Allowed Interest. Al objections 1o Claims or Interests must be filed on or before the Claims/Interests

Objcction Deadline. o

- - ® Distribution Rescrve. -{'he Disbursing Agent will create 3 separate

Distribution RmﬁumthcpmpuﬂtobedideindwChpr n Clmnﬁerconmﬂmmwith

the Post-Effective Date Commitiee, the amount of which ghall be adjusted from timee 1o time after
consultation with the Post-Effective Date Committee. The amount of New Holding Company Common
Stockwith}wldasapanoftbeDiM'buﬁmRescrveshaﬂbeequaltomennmbel’of;ham the Reorga-
nized Debtors reasonably determine is ncoemrymsnﬁsfymedism'buﬁm required to be made 10
Claimholders in the Chapter| 11 Cascs, when {he allowance or disallowance of cach Disputed Claim of
other cuntingent claim is ulthmdy dctermined. The Disbursing Agent, the Debtors, or the Reorganized
Debtors may request estimation for any Disputed Claim that is contingent o nliquidated (but is not
required to do 50). The Disbursing Agent also shall place in the Distribution Reserve any dividends,
payments, or other distributions made on account of, as well as any obligations arising from, the property
initially withheld in the Distribution Reserve, ¥ the extent that such property continues to be withheld in
e Distribution Resarve at the time such distributions are made of <uch obligetions arise. The Claim-
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{©) Distributions After Alowance, Payments and distributions from the

Distribution Rescrve to each respective Claimholder or Interestholder on account of a Disputed Claim or
Disputed Interest, to the extent that it ultimately becomes an Allowed Claim or Allowed Interest, will be
made in accordance with provisions of this Plag that govern distributions to such Claimholder or
Interestholder, OntheﬁmPaiodicDisnibﬁﬁoanfouowingthedmwhmaDispuwd Claim or
Disputed Interest becomes undisputed, noncontingent and liquidated, the Disbursing Agent will

= distribute to the Claimholder or Interestholder any Cash, New Holding Company Common Stock, or
other property, from the Distribution Reserve that would have been distributed on the dates distributions
were previously made to Claimholders and Interestbolders had such Allowed Claim or Allowed Interest
been an Allowed Claim or Allowed Interest on such dates. Aller a Final Order has been entered, or other
final resolution has been reached with respect to all Disputed Claims or Interests, any remaining Cash,

(4  De Minimis Distribations. Neither the Disbursing Agent nor any
Servicer shall have any obligation to make 1 distribution on account of an Allowed Claim or Allowed

authorized (o be made from such Distribution Reserve or otherwise on the Periodic Distribution Date in
question is or has a value less than $250,000, ar (ii) if the amount to be distributed to the specific holder
- of the Allowed Claim or Allowed Interest on the partioular Periodic Distribution Date does not constitute
a final distribution 10 such holder and is or has a veluc lcss than $50, , provided that this Article 9,8(d)
sh]lnmapp]yhdisﬁbuﬁmhbemdemsuambmandmw.

9.9 raction : t Any other provision of this Plan

Reorganized Debtors nor the Disbursing Agent or Servicer shall be required to make distributions or
payments of fractions of dollars. Whenever &y payment of & fraction of a dollar under this Plan would
oﬂmﬁxbeuﬂcdfm,tbcaﬂmlpaymmtdmﬂmﬂmammdhgofmch&acﬁm to the nearcst whole
dollar (up ar down), with half dollars or fess being rounded down.
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ARTICLEX

NT

DIP Facility Claimy/Plan juwvestor Clsim.
Investor Claim ghallbe allowed in en

Lenders and the Plan Investors, or a8

JOW

10.1
Facility Clamm and Plan
and, a8 applicable. the DIP
notice to the itors’

howevet, that with respect to
in full by the cash collateralization of such lcuters of

Upon compliance with the foregoing sentences all liens and security
deemed cancelled and shall he of no fusther forc
Jiens and/or security
the DIP Agent, s the

DIP Lenders or the DIP Agent have filed of recorded publicly any
the Debtors’ obligations under the DIP' F acility, the DIP Lenders or
chall take any commercially reasonable steps requested by the
and/or extinguish such publicty filed liens gndlot seourity interests.

TN ADMIN STRATIV

such claims may be
back-up letters of credit.
granted 1o seeure such
e and cffect, To the extent that the

urity interests to Scoure
casc may be,

Debtors that are necessary to cancel

~

102 Professlonal Clatms.
(a) Final Fec Applications. Al final requests for payment of Profcesional
Chaims, Key Ordinary Coursc Professional Claims, and roquests for rei ment of expenses of
members of the Statutory Committees must be filed no latex than the last day of the second full month
after the Effective Date. Afiernotice snd a hearing in accordance with the < established by the

Bankruplicy Code and prior ordeTs of the Bankruptcy Court,
Clasims, Key Ordinary Course Professional Claims, and expenses
Court.

the Effective Date,
Key Ordinary Coursé
amounts payable relating t© prior periods through the
Effective Date for unbilled fees and expenses i
Ordinary Course Professionals
o3 of the Effective Detc and shall
Comumitices, and the United States Trustee.

period in the
Course Professional Order,

exceed the actual fees and cxpenscs for such period, this excess
Holdback Amownt for such Professional or,
insufficient, disgorged by such Professional.

Holdback Amount.
to the Disbursing Agent, in
all Professionals.

(©)
Reorganized Debtors shail pay
Cash equal to the aggregale Holdback Amount for

47

fees and expenses due for periods that have not
deliver such cstiate to the Debtors, counsel for the Statutory
Within forty-five (45) days

payment
amount will be credited against the
if the award of the 1ioldback Amount for

On the Effective Date,
order to fund the

the allowed amounts of such Professional
shall be determined by

the Bankruptey

' payment of Interim Amounts. Subject to the Holdback Amount, oo

the Debtors of Reorganized Debtors shall pay all amounts
Committecs for all

owing to Professionals,
outstanding

in arder to Téceive paynent on the
the Professionals and Koy
peen billed

after the Effective Dalc, 8
detailed invoice covering such

recei

such matter is

Holdback Escrow Account,
The Disbursing Agent shall

Desc
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been held back pursuant to the Professional Fee Order. Such finds shall not be considered property of
the Debtors, the Reorganized Debtors or the listatés. The remaining amount of Prgfessional Claims
owing to the Professionals shal] be paid to such Professionals by the Disbursing Agent from the
Holdback Escrow Account when such claims are finally allowed by the Bankruptcy Court. When all
Professional Claims and Key Ordinary Course Professional Claims bave betn paid in full, amowunts
remaining in the Holdback Escrow Account, if any, shall be paid to the Reorganized Debtors.

(9)  Post-Effcctive Date Retention., Upon the Effective Date, any
requirement that Professionals or Key Ordinary Course Professionals comply with sections 327 through
- 331 of the Bankruptcy Code in secking retention or compensation for services rendered after such date
will teminate, and the Reorgimized Debtors will cmpluy and pay Profcssionals and Key Ordinary

10.3 é‘ub'stangal gg-'nirlbnﬂgn Compensation and Expenses Bar Date, Any
Person who requests compensation or expense reimbursement for msking & substantial contribution in

the Chapter 11 Cases pursuant 1o sections 503(b)(3), (4), and (5) of the Bankruptey Code must file an
application with the clerk of the Bunkruptcy Court on or befor the forty-fifth (45™) day afler the

T Effective Date (the 503 Desdline”), amd setve such application on counsel for the Debtors, the Plan
Investors, and the Stetutory Coramittees and as otherwise required by the Bankruptey Court and the
Bankruptcy Code on or befure the 503 Deadline, or be forever barred from sccking such compensation or

. expense reimbursement,
104 Other Administrative Claims. Al other requests for payment of an Adminis-
trative Claim (other than as sct forth in Article 10,1, Article 10.2 or Artj of this Plan) must be

filed, in substantially the form of the Administrative Clajm Request Form attached hereto as Exhibit M,
with the Claims Agent end served on counse] for the Debiors and the Plan Investors no later than forty-

ARTICLE X1
M@@EQH&Q&
TL1  Appointinent of Trustee. The Trustee for the Kmart Creditor Trust shall be
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consent shall not be unrcasonably withheld. The Trustee shall be independent of the Debtors and the
Reorgenized Debtots. The Unsceurcd Cruditors” Committes shall file a notice on date that is not less
than ten (10) days prior 10 the Confirmatian Hlcaring designating the Person who it hassclecicd 8
“Iyustee and seeking approval of such dcsignation. The Person designated as Trustee shall file an
affidavit demonstrating that such Person is disinterested as defined by scction 101(14) of the Pankruptcy
Code. 1fapproved by {he Bankrupicy Court, the Person 80 dcsignated shall become the Trusteo on the
Effective Date. The Trustee <hall have and perform all of the dutics, ibilitics, rights and

obligations sct forth in the Trust Agrecrent.

112

@ On the Effective Date, the Debtors” Estates ghall transfer and shall be
deemed to have irrevocably wansferred to the Kt Creditor Trust, for and on behalf of the beneficiaries
of the Trust, with.no reversionary interest in the Debtors or the Reorganized Deblors, the Trust Assets;
pmri_dgg.'chvcr, that nothing herein is intended to transfer all or any portion of any Retained Action 10

the Kmart Creditor Trust.

) Upon such transfer, the Debtors, the Debtors’ Estates, the Disbursing

* Agent und the Reorganized Dcbiots shall have 20 other forther rights of obligations with respect thereto.

Notwithstanding the foregoing, the Reorganized Debtors shall make available to the Trustee reasonable
SCCCSS dmﬁtgmmalbusinceshoms, uponrcaSonablc noticc.topcrsonncl and books end records of the
Reorganized Debtors i enable the ‘Lrustes 1o perform the Trustee's ks under the Trust Agreement and
this Plan, and the Debtors and the Reorpanized Debtors shall, in furtherance of the Order of the
Bankruptcy Court cutered on September 4, 2002, permit the Trustce and the Trust Advisory B

will not be required to make expenditures response 10 such requests determined by them 10 be
unreasonable. The Reorganized Debtors shall not be entitled to compensation of reimbursement
(including reimbursement for professional fees) with respect 10 fulfilling their obligations as sct forth in
this Article. The Bankruptcy Court setains jurisdiction 0 determing the reasonableness of cither a
request for assistance and/or & related expenditure. Any requests for assistance shall not interfere with

the Reorganized Debtors’ busincss operations.
113 Iu&‘n_ﬁg@mdmﬂ-

- (=) Without any mrtheracﬁonofthcduectorSorsMIebOIdmdthe
Debtors, on the Tiffective Date, the Trust Agreement, substantially in the form of Exhibit K to this Plan,
shall become cffective. The Trustee shall accept e Kmart Creditor Trust and sign the Trust Agreement
on the Effective Date and the Kmart Creditor Trust will thenbe deemed created and effective.

tthmNthermstshallhawnowth\gnghhwitbwspedwsuchinmws. The Kmart Cseditor .
Trust shalt have a et of three (3) years from the Effective Date, without + dice to the rights of the

Trust Advisory Board t0 extend such termt conditioned upon the Kmart Creditor Trust’s not then

becoming subject 10 {he Exchange Act. The terms of the Trust may b¢ amended by the Trustee orthe

Debtors to the extent necessary to cnsuwe that the Trust will not become subject to the Exchange Act.

P9
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(c) The Trustee shall have full euthority to take any sieps necessary to
sdmimssier the Trust Agreement, including, without limitation, the duty and obligation to liquidate Trust
Assets, 1o make distributions therefrom in accordance with the provisions of this Plan and, if authorizcd
by majority vote of those members of the Trust Advisory Board suthorized to vote, to pursue and settle
any Trust Claitns. Upon such assignment, the Trustee, on behalf of the Kmart Creditor Trust, will
assumc snd be responsible for any responsibilities, duties, and obligations of the Debtors with respect to
the subject matter of the sssignments, and the Debtors, the Disbursing Agent, and the Reorganized
Debtors will have no further rights or obligations with respect thereto,

- (d  Allcosts and expenses associated with the administration of the Kmart
Creditor Trust, including those rights, obligations and duties described in this Plan, shall be the
responsibility of und paid by the Kmart Creditor Trust. Notwithstanding the preceding sentence, on the
Effective Date (or, in the case of clause (iii), promptly following the first anniversary of the Effective
Date), the Reorganized Debtors shall contribute the following to the Kmart Creditor Trust 1o be wtilized
to pay the costs and expenses associated with the administration of the Xmart Creditor Trust: @i ss
million, (ii) on amount equal to any funds re-paid to the Debtors priot to the Effective Date on account of
loans made pursvant to the 2001 Retention Program (in addition, the Reorganized Debtors shal] have a

" continuing obligation o tum over to the Xmart Creditor Trust any funds re-paid to them subsequent to™ -
the Effective Date on account of loans made pursuant to the 2001 Retention Program), and (iii) an
additional $5 million only in the cvent that the Debtors and Reorganized Debtors have not reconciled at
least 75% of the Trade Vendor/Lease Rejection Claims on or before the first anniversary of the Effective
Date (such percentage to be determined in relation to the Face Amount of proofs of claim filed by
Clamholders holding Trade Vendor/Lease Rejection Claims, or if no proof of claim has been filed, as
Scheduled, in either case excluding claims arising from rejection of unexpired real property leascs),

(e) The Trustee may retein such law finms, accounting firms, experts,
advisors, consultants, investigators, appraiscrs, auctioneers or other professionals as it may deemn
necessary {collectively, the “Trustee Professionals™), in its sole discretion, (o aid in the performance of

its responsibilities pursuant to the terms of this Plan including, without limitation, the liquidation and
distribution of Trust Assets.

) For federal income tax purposes, it is intended that the Kmart Creditor
Trust be classified as a liquidating trust under section 301,7701-4 of the Procedure and Administration
- Regulations and that such trust is owned by its beneficiaries. Accordingly, for federal income tax
purposes, it i3 intended that the beneficiaries be treated as if they had received a distribution of an
undivided intcrest in the Trust Assets and then contributed such interests to the Kmart Creditor Trust.

(&)  The Trustee shall be responsible for filing all federal, state and local tax
returns for the Kmart Creditor Trust. The Trustee shall provide to holders of interests in the Kmart
_ Creditor Trust with copics of amual, audited financial Statcments, with such copies to be made available
on an Internet website to be maintained by the Trustee and notice of which shall be given by the Trustee
to such interest holders, unless the Trust Advisory Board determines that maintenance of such website is
nolong:ucost-cﬁ'ccﬁvcmufmmmnﬁcaﬁmofmdxmmutoholdu:oﬁmminthe

Kmart Creditor Trust,
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(a) - ThoTrust Advisory Board shall be comprised of four (4) members, theee
(3) of which shell be designated by the Unsecured Creditors’ Committee, and one (1) 4f-which shall be
designatced by the Financial Institutions’ Commincc. The Unsceured Crediors’ Committee and the
Financial Institutions’ Committee shall give the Debtors written notice of the identitics of such members

Confirmation Hearing; nm_vj_dg;d,hgmm..that if said Committees fail to filc and give such poticc,
Kmart shall designate the members of the Trust Advisory Boerd by annoimcing their jdentities at the
Confirmation Hearing. The Trusice shall consult regularly with the Trust Advisory Bosrd when carrying
- omthpmpsscandirmnloftheKmandei!l!TrmL McmbuSoftthAdvismwaﬂslnﬂbc
entitled to compensation in accordance with the Trust A greement and to reimbursement of the reasonable
and NCCESSATY EXPENSES incumred by them in carrying out the purpose of the Tvust Advisory Poard.
Reimbursement of the _rcasonablgand pecessary expenses of the members of the Trust Advisory Board
and their compensation {0 the extent provided for in the Trust Agreement shall be payable by the Kmart

Creditor Trust.

(b) Inthecese of an inability or unwillingness of any member of the Trust
Advisory Board to 5erve, such membér shall be replaced by designation of the remaining members of the
Trust Advisory Board. 1f any position on {he Trust Advisory Board remains vacant for more than thirty
(30) days, such vacancy shall be filled within fifieen (15) days thercafier by the designation of the
Trustee without the roquircment of a vole by the vther members of tbe Trust Advisory Board.

' (¢) Uponthe cortification by the Trustee that all Trust Assets bave been
distributed, abandoned or otherwise disposed of, the members of the ‘Yrust Advisory Board shall resign
their positions, wheretpon they shall be discharged from further duties and responsibilitics.

(d)  TheTrust Advisory Board shall, by majority vote, Spprove all settic-
ments of Trust Claims which the Trustee or any member of the Trust Advisory Board may proposc,
provided, howevet, that (i) no membceT of the Trust Advisory Board may cast a.vot¢ with respect to any
Trust Claim to which it is a party; and (ii) the Trustee may seek Bankuptcy Court approval of 8
scttlement of a Trust Claim if the Trust Advisory Board failsto acton a proposed settiement of such
Trust Claim within thirty (30) days of recciving notice of such proposed scitlement by the Trustee or 88
otherwise determined by the Trustec. ‘

© TheTnst Advisory Board may, by majority vote, suthorize the Trustee
10 invest the corpus of the Trust in prudent investments other than those described in section 345 of the
Bankrupicy Code.

(0  The Trust Advisory Board may yemove the Trustce in its discretion. In
the cvent the requisite approval is not obtained, the Trustee may be removed by the Bankruptcy Court for
canse shown. In the event of the resignation of removal of the Trusiee, the Trust Advisory Board shall,
by majority voie, designate a person to scIve a3 successar Trustee. The successar ‘Trustes shall fle an
affidavit demonstrating that such Person is disinterested as defined by section 101(14) of the Bankruptcy
Code.
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{8)  Notwithstanding anything to the contrary in this Plun, neither the Trust
Advisory Board nor eny of its members, designees, counsel, financial advisors or any duly designated
agent or representatives of any such party shall be liable for the act, default or misgonduct of any other
member of the Trust Advisory Board, nor shall any member be liable for anything other than such
member's own gross negligence or willful misconduct. The Trust Advisory Board may, i comection
with the performance of its duties, and in its sole and absolute discretion, consult with jts counse],
accountants or other profcssionals, and shall not be Lisble for snything done or omitied or suffered 1o be
done in accordance with such advice or opinions. I the Trust Advisory Board detenmines not to consult
with its counsel, accountants or other professionals, it shall not be deemed to impose any lability on the
Trust Advisory Board, or ils members and/or designees. :

=~ (®)  The Trust Advisory Board shall govern its procecdings through the
adoption of by-laws, which the Trust Advisory Board may adopt by majority vote. No provision of such
by-laws shal) supersede any express provision of this Plan or the Trust Agreement.

than the end of the second calendar quarter after the Effective Dute; provided, however, that the Trustee
shall not be required to make any such semiannual distribution in the event that the aggregate proceeds
- and incomce available for distribution to such Claimholders and Interestholders is not sufficient, in the
Trustee's discretion (afier consultation with the Trust Advisory Board) to econonically distribute
monics, and in any case, in connection with any intcrim (as opposed to final) distribution, the Trustee
shall rctain at Jeast the umount of funds paid to the Kmart Creditor ‘lTust Pursuant to Artj i
and Article 11.3(d)(ii) of this Plan, provided, firther, that with respect to distributions to Interestholders

otherwise were entitled to, but did not receive, & distribution under Article 5.11 and who are randomty
sclected by the Trusice. The Trustee will make continuing cfforts to prosecute or scitle the Trust Claims,
muke timely distributions, and not unduly prolong the duration of the Kmarf Creditor Trust.

- ARTICLE XU
FECT OF P SAND

121 Revesting of Assets. Except as otherwise explicitly provided in this Plan, on the
Effective Datc, all property comprising the Estates (including Retained Actions, but excluding property
that has been abandoned pursuant to an order of the Bankruptey Court) shall revest in each of the
Debtors that owned such properiy or interest in property as of the Effective Daie, free and clear of al)
Claims, liens, charges, encumbrances, rights and Interests of creditors and equity security holders,
Rrovided, however, that (i) the Trust Claims shall be transferred to the Kmart Creditor Trust pursuant to
Anticle 11,2 of this Plom and (ii) assets intended to secure the Exit Financing Facility shall be transferred
tosucthbtorsurothaenﬁﬁesomwdbchw Operating Cornpany as is necessary to effect the Exit

use, acquire, and disposc of property and settle and compromise Claims or Interests witbout supcrvision
of the Bankruptcy Court, free of any restrictions of the Bankruptey Code or Bankruptcy Rules, other than
thosc restrictions expressly imposcd by this Plan and Confinmation Order,
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122 Discharge of the Debtors. Pursuant to section 1141(d) of the Bankrupicy Code,
cxcopt as otherwise specifically provided in this Plan or in the Confirmation Order, theistributions and
rights that are provided in this Plan shall be in complete satisfaction, discharge, and relcase, effective a8
of the Confirmation Date (but subject to the occurrence of the Effective Date), of Claims and Causes of
Action, whether known oF unknown, egeinst, lisbilitics of, liens on, obligations of, rights sigainst, and
Interests in the Debtors or any of their assets o propertics, regardiess of whether any property shall have
been distributed of retained pursuant to this Plan on sccount of such Claims, rights, and Interests,
including, but not limited to, Claims and Interests that arosc before the Confirmation Date, any Yiability
(including withdrawal liability) to the extent such Claims rclate to services performed by employees of
the Debtors prior W the Petition Dalc and that arisc from a wrmination of employment or a termination
of any employee ot retiree benefit program, regardless of whether such termination occurred Prior 1o Of
after the Confirmation Date, and a1l debts of the kind specified in sections 502(g), 502(h) or 502()) of the

_ Bankruplcy Code, in cach case whether or not (a) a proof of claim or interest based upon such Claim,
dubt, right, ur Interest is £iled or deemed filed under section 501 of the Banksuptcy Code, (b) & Claim or
Interest based upon such Claim, debt, right, or lnterest is allowed under section 502 of the Banlrupicy
Code, or (c) the holder of such a Claim, right, or Interest accepted this Plan. The Confirmation Order
 shallbea judicial determination of the discharge of all Clamms against and Inicrests in the Debtors,
- subjeetito the Effective Date ocourting. ' )

123  Compromises snd Scttietnests. In accordance with Article 9.6 of this Plan,
to Bankyuptcy Rule 901%a), the Debtors may compromise and settle various (a) Claims against
them and (b) Causes of Action that they have against other Persons up to snd including the Effective
Date, other than Trust Claims. Afier the Effective Date, such right shall pass to the Reorganized Debtors
as confcmplated Aticle 12.1 of this Plan, without the need for further approval of the Bankruptcy
Court, excepl as otharwise set forth in this Plan.

124 e ors 0 Pursuant 10 scclion 1323()(3) of the
Bankxuptcy Code, but subject | Article 12,10 of this Flan, effective as of the Effective Date, cach
Dehtor, in its individual capacity and a5 2 deblor-in-pogsession for and on behslf of its Estate, shall
release and discharge and be decmed to have conclusively, absolutely, unconditionally, jrcevocably and
forver released and discharyed all Released Parties for and from any and all claims or Causes of Action
cx.isﬁngasofthcl:'.ﬁ'et;tive Date in amy manner arising from., bascd on or relating to, in whole or in parl,
the Debtors, the subject mattes of, or the transactions or events giving rise to, any Claim or Juterest that
is treated in thig Plan, the business or contracusa] arrangements between any Debtor or any Released
Party, ﬂxcmtructmingofClaixmmdbtcresupﬁonooth&beChapmll Cases, or any act, ormission,
occurrence oF cvent in any manner related to any such Claims, Interests, restructuring of the Chapter 1 1
Cases. The Reorganized Debtors, the Kmari Creditor Trust, and any newly-formed catitics that will be
continuing the Debtors' businesses afer the Effective Date shall be bound, to the same extent the
Debtors are hound, by 2l of the releascs sct forth above. Notwithstanding the foregoing, nothing in this
Plan shall be decmed 10 relcase any of the Debtors o the Plan Investors or their Affiliates from their
obligations under the Investment Agreement of the transactions contemplated thexeby.

e ih i el SEm W

125 Rejease by Holders of Claims. On the Effective Date, (a) each Person that
votes to aceept this Pian; and (b) to the fullest extent permissible under applicable 1aw, as such law
may be extended or interpreted subsequesnt to {be Effectlve Date, each entity (other tham Debtor),
that has beld, holds or may bold a Claim or Trust Preferred Obligation, in consideration for the
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sbligations of the Debtors and the Reorganized Debtors under this Plan and the Cash, New
Holding Company Common Stock, and other contracts, instraments, releases, agreements or
documecnts to be delivered in conncction with this Plan (cack, a “Release Obligor™), shall have
conclusively, absolutely, vnconditionally, irrcvocably and forcver, released und discharged each
Released Party from any Clalm or (Cause of Action existing as of the Effective Date arising from,
based on or relating to, in whole or ia part, the sabject matter of, or the transaction or cveat glving
rise to, the Claim or Trust Preferred Obligation of such Releasc Obligor, and amy act, omission,
occurrence or cvent in any manner relsted to such subject matter, transaciien or obligation;
provided, however, that, (A) this Article 12.5 is subject to and limited by Articlc 12.10 of this plan;
(B) this Article 12.5 shall not release any Released Party from any Cause of Action held by &
governmental entity existing as of the Effective Date, based on (i) the Internal Revenue Code or
> other domestic state, city or municipal tax code, (i) the environmental laws of the United States or
any domestic state, city or municipality, (iif) any criminal Jaws of the United States or any domestic
state, city or municipality, (iv) the Exchange Act, the Securities Act, or other securities laws of the
United States or any domestic §tate, city, or municipality, (v) the Employec Retirement Income
Sccority Act of 1974, as amended, or (vi) the laws and regulations of the Burcau of Customs and
Border Protection of the United States Department of Homeland Secwrlty; (C) this Article 12.5
shall not waive, impair or rclease any Claims or Causcs of Action, if any, that any Release Obligor
may have against any Released:Party arising from a Trust Clalm; and (D) this Article 12,8 shall
not waive, impalr or release sny Securities Action, including, without limitation, all Subordinated

Securities Claims, against any Released Party, if any.

12.6  Seteffs Subject 1o Article 12.10 of this Plan, the Debtors may, but shall not be
required to, set off against any Claim, and the payments or other distributions to be made pursuant to this
Plan in respect of such Claim, claims of any nsture whatsoever that the Deblors may have against such
Claimholder; but neither the fajlure to do so nor the allowance of any Claim hereunder shall constitutc a
waiver or release by the Debtors or the Reorganized Debtors of any such claim that the Debtors or the

Reorganized Debtors may have against such Claimholder,

12.7  Subordination Rights. Except as otherwise specifically provided for in the

Plan with respeet to the subordination provisions of all documents pertaining to the Trust Preferred
_ Securities, which provisions shall be specifically enforced as provided for in Article V of the Plan, all

Claims against the Debtors and all rights and claims between or among Claimholders rclating in any
manner whatsoever ta distributions on eecount of Claims against or Interests in the Debtors, based upon
any claimed subordination rights, whether asseried or unasserted, legal or equitable, shall be deemed
satisficd by the distributions under the Plan to Claimholders or Interestholders having such subordination
nights, and such suhordination rights shall be deemed waived, released, discharged, and terminated as of
the Effcclive Date. Except as otherwise specifically provided for in the Plan, distributions to the various
Classes of Claims and Interests hereunder shall not be subject to levy, gamnishment, attachment, or like
legal process by any Claimholder or Interestholder by reason of any subordination rights or otherwise, 50
that cach Claimholder and Interestholder shall have and receive the benefit of the distributions in the

manner set forth in the Plan,

128 Exculpation and Limitation of Liability. Subject to Articlc 12,10 of this Plan,
the Debtors, the Reorganized Debtors, the Statutory Committess, the members of the Statutory
Commitices in their capacitics as such, the DIP Lenders in their capacities as such, (he DIP Agent in its
capacily as such, thc Plan Investors in their capacitios as such, the Prepetition Agent in its capacity as
such, the Prepetition Lenders in their capacities as such, any indenture trustee for the Prepetition Notes
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suﬁngaﬁaﬂn?eﬁtionmwinhshbchcapacityu such, and any of such parties’ Tespective present or
former members, officers, directors, employecs, advisors, stOMLys, yepresentatives, financial advisors,
jmvesiment bankers, or agents and any of such partics’ successors and assigns, shall nothaye or incur,
and are herehy released from, any claim, obligation, Causc of Action, or ligbility to one another or to any
Claimholder or Interestholdcr, or any other party-in-inkyest, or sny of their respective agents, cmploy-
ecs, representatives, financial advisors, attorneys or Affilistes, or sny ofthen'nwcessol;‘qgassigns.fm
any sct ar omission in connection with, relating to, of arising out of the Debtors’ Chapter 11 Cases,
ncgoﬁaﬁonundﬁ\ingol‘ﬂ:isl’hn.ﬁlhgdm&apm n Cm,thcpmsﬁtofeonﬁlmﬁmonhis!’lm.

confidenti agreements, joint interest andpmtectiveord:rsmtueddnringtheclwpmu

u Cases, and in all respects shall be entitled to reasonably rely upon the advice of counsel with respect to

their duties snd responsibilitics under this Plan, Other than ss provided in Article 12,10, ro Claimholder
or Intcrestholder, or other party in interest, ponc of their respective agents, cmployces, representatives,

financial advisors, attorneys of affiliates, and no successors oF assigns of the foregoing, shall have any

right of action against the parties listed in this Article for sny act or omisgion in connection with, relating

to or arising out of the Chapier 11 Cascs, the pursuit of confirmation of this Plan, the consummation of

' this Plan, or the administration of this Plan or the property to be distributed under this Plan. Notwith-

i standing the forcgomg, nothing in this Plan shall be deemed toTelcase #iny of the Debtors or the Plan
Investurs or their Affiliates from their obligations mder the Investment Agreement or the transactions

contemplated thereby.

129 lndemnification Obligstions. Subject to Article 12.10 of this Plan, in
satisfaction and compromise of the Indemnitees’ Indemnification Rights: (3) 4l Indemnification Rights
ghall be released and Jischarged on and as of the Effective Date except for Continuing Indemmification
Rights (which shall remain jn full force and effect to the fullest extent allowed by law or contract on and
afier the Effective Date and ghall not be modified, reduced, discharged, or otherwise affected in any way
by the Chapter 11 Cases), (b) the Debtors or the Reorganized Debtors, 85 the case may be, covenant to
raaintain directors” and officers’ insurance providing coverage for those Indermnitees currently covered
by such policies for 2 period of two years afier the Effective Date, shall snafntain tail coverage under
policics in exisicnec as of the Effective Dats, to the fullest extent permitted by such provisions, in each
case insuring such parties in respect of any claims, demands, suits, Causes of Action, or proceedings
against such Persons based upon any act of omission rclated to such Person's service with, for, or on
behalf of the Debtors in at Jeast the scope and smount as currently maintained by the Debtors (the

hd “Insurance Coverage™) and hereby further indermify such Indemnitees without Continuing lndenmifica-
tion Rights solely to pay forwdedmﬁblc«rvtmﬁonmmuhatmnybcpayablchcomccﬁmwith
any claim covered under cither the foregoing Insurance Coverage o any poior similar policy in a0
aggregaie amount Dot to exceed $5,000,000; (c) the insurers who issue the Insurance Coverage are
authorized to pay any professional fees and expenscs incurred in conncetion with any sction relating to
any Indemnification Rights and Continuing Indermmification Rights; and (d) the Debtors o the Reorga-
nized Debtors, as the case may be, hereby indemnify Indemnitees with Continuing Indemnification
Rights and agree 10 pay for any deductible of retcntion amount that may be payabic in connection with
any clsim covered under cither (e foregoing Insurance Coverage or any priot similar policy.

12.10 Exclusjons ? imitatjons on Exculpatiofl, 10CTIES
Notwithstanding anything in this Pian to the contrary, no provision of this Plan
Order, including, without limitation, any exculpation, indemmification or release provision, shall modify,
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release, or otherwise limit the Yiability of (i) any Person who is, or becomes, the subject of a Trust Claim
(10 the extent, but only to the extent, related to such Tyust Chim), or (if) any Person not specifically

12.11  Ipjupetiop. Subject to Article 12,10 of this Plan, the satisfaction, releasc, and
discharge pursisent 1o this Article XTJ shall sct as an injunction against eny Person ing or
. continuing any action, employment of Process, of act to collect, offset, or recover any Claim or Cause of
Action salisficd, released, or discharged under this Plan to the fullest extent authorized or provided by
the Bankruptcy Code, includi g Without limitation, 1o the extent provided for or authorized by sections
524 and 1141 thereof, _ _

ARTICLE X111

NDI | 4 D

13.1 i X » The following arc conditions precedent to
canfirmation of this Plan tha may be satisfied or waived in accordance with Article 13.3 of this Plan:

@, The Banknupicy Court shall have pproved by Final Order a Disclosure
Statement with respect to this Plan in form and substance acceptable to the Debtors in their sole and
absolute discretion,

b) The Confirmation Order shall be in form and substance acceptable to the
Debtors in their sole and absolute discretion,

13.2  Conditions to the Effe e Date. The following are conditions precedent to
the occurrence of the Effective Date, each of which may be satisfied or waived in accordance with ‘

(a) The Reorganized Debtors shalt have entered into the New Krmart Exit
> Financing Facility and ali conditions precedent to the consummation thereof shall have been waived or
satisfied in accordance with the terms therzof. ]
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(&  The Bankupley Court shall have entered one of more orders (which
may include the Confirmaticn Order) autharizing the assumption and rejection of uncxpired lcases snd
exccutory contracts by the chu#rs 1 gonu:mplmd by Article 8.1 of this Plan. P

cevocation of the Confirmation Order “ander section 1144 of {be Banluptcy Code shall have been made,

(H Fach Exhibit, document of agreement to be executed in cormection with
this Plan shall be in form and substance seasonably scceptable o the Debtors.

133 M The conditions sct
forth in Article 13.1 and Article 13.2 of this Plan may be waived, in whole or in part, by the Debtors,
after consultation with fhe Plan Tnvestors and the Stattory Committees, without any notice to any other
parties in interest or the Bankruptey Courl and without 2 hearing. The failure {0 satisfy or waive any
condition to the Confirmation Date of the Effective Date may be asserted by the Debtors in their solc
discretion regardless of the circumstances giving rise 1o the faiture of such condition to be satisfied
(including amy action of inaction by the Debtors in their sole discretion). The failure of the Debtors 10
exercisc any of the foregoing rights shall notbe deemed a waiver of any other rights, and each such right
shall be decmed an ongoing right. which may b¢ asscricd at any time.

ARTICLE X1V

RETENTION OF JURISDICTION

Pursuant to scctions 105(a) and 1142 of the Bankruptcy Code, the Bankruptey Court
shall have exclusive jurisdiction of a1l matters arising out of, and related to, the Chapter 11 Cases and
this Plan, including, among others, (he following maticre:

@ hear and determine motions for (i) the assumption oF yejection or G
{he assumption and assignment of cxecutory contracts of unexpired leases 10 W ich any of the Debtors
arc a party or with respect to which any ofmcr)cbtmmybe liable, snd 10 hear and determine the
allowance of Claims resulting therefrom in¢luding the smount of Cure, if any, required to be paid;

® W adjudicatc sny and all adversary proceedings, applications and
contested matlers matmaybewmmenced or maintained pursuant to the Chapter 11 Cases, this Plan, or
that were the subject of proceedings ‘before the Bankruptey Cowt prior to the Effective Date, proceedings
1o adjudicate the allowanct of Disputcd Claims and Disputed Interests, and all controversics and issucs
arising from of relating to my of the forcgoing:

(©) 10 adjudicate eny and al] disputes arising from ot relating 10 the
distribution or retention of the New Holding Company Common Stock or other consideration under this
Plan,

" 40 ensure that distributions to Allowed Claimholders snd Aflowed
Interestholders are accomplished as provided herein;
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{© 1o hear and determine any snd all objections to the allowance or
estimation of Claims and Interests filed, both before and afier the Confirmation Lste, including any
objcctions to the classification of any Claim or Interest, and to allow or disallow any Claim or Interest, in

whole or in part;

(0] to enter and implement such orders as may be appropriate if the
Confirmation Order is for any reason stayed, revoked, modified snd/or vacated;

® to issue omrders in aid of execution, implementation, or consummation of
this Plan;

(h) to consider any modifications of this Plan, to cure sny defect or
omission, or to reconcile any inconsistency in any order of the Bankrupicy Court, including, without
limitativn, the Confirmation Order;

(i to hear and determine all applications for allowance of compensation
and reimbursement of Profcssional Claxims under this Plan or under scetions 330, 331, 503(b), 1103 and

1129(a)}(4) of the Bankruptcy Code;

G) 10 determine requests for the payment of Claims entitled to priority
under section 507(a)(1) of the Banknuptey Code, including compensation of and reimbursement of
expenses of parties entitled thercio;

x) to hear and determine disputes arising in connection with the interpreta-
{jon, implementation or enforcement of this Plan or the Confirmation Order including disputes arising
under agreements, documents or instruments executed in connection with this Plan;

)] to hear and determine all swils or adversary proceedings to recover assets
of any of the Dcbiors and property of their Estates, wherever Jocated; -

(m) to hcar and determine matters concerning state, local and federal 1axes in
accordance with sections 346, 505 and 1146 of the Bankruptcy Code;

(n) to hear any other malter not inconsistent with the Bankruptey Code;

(o) to bear and determine all disputes involving the existence, nature or
scope of the Debtors’ discharge, inctuding any dispute relating to any liability arising out of the
termination of employment or the termination of any employce or retiree benefit program, regardiess of
whether such tarmination occurred prior to or after the Effective Date;

(p)  tohear and detenmine disputes arising in connection with the interpreta-
tion, implementation or enforcement of the Kmart Creditor Trust and the Trade Vendors® Licn programy;

(q)  toenter a final decree closing the Chapter 11 Cases; and

) to enforce all orders previously cntercd by the Bankruptcy Court.
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Notwithstanding snything contained hercin W the contrary, the Bankruptcy Court retains exclusive
jurisdiction to hear and determine I“tsputes conceming Retained Actions and ‘Irust Clairgs and sny
motions io compromise or seitle such digputes. Despite the foregoing, if the Bankruptcy Court is
Jdetermined not to have jurisdiction with respect to the foregoing, or if the Reorganized Debtors or the
Trustee on behalf of the Kmart Creditor Trust chooses to pursuc any Retained Action or Jrust Claim (as
applicable) in another court of competent jurisdiction, the Reorganized Deblors or the Trusiee (as
applicable) will have authority to being such action in any other court of competent jurisdiction.

ARTICLE XV

MISCELLANEOUS PROVISIONS

151 Binding Effeet, Upon the Effective Date, this Plan shall be binding upon and
inure to the benefit of the Debtors, the Reorganized Deblors, all present and former Claimholders, all
present and former Intercst holders, other parties-in-intercst and their respective heirs, successors, and

assigns.

152 Modification apd Ameadments, 1he Debtors may alter, amend or modify this
Plan under section 1127(a) of the Bankruptey Code st any time prior to the Confirmation Hearing, with
the reasonahle consent of the Creditors’ Cotmittees and the Plan Investors. The Debtars may alter,
amend or modify any Exhibits to this Plan undcr scction 1127(z) of the Bankruptcy Cods at any time
prior to the Confinmation Date after consultation with the Creditors’ Comminees. After the Caufirmation
Date and prior o subsiantial consummation of this Plan with respeet to any Deblor as defined in section
1101(2) of the Bankruptcy Code, any Debtor may, after consultation with the Statutory Committets,
under section 1127(b) of the Bankruptcy Code, institute proceedings in the Bankruptcy Cowt to remedy
anry defect or omission or reconcile any inconsistencies in this Plan, the Disclosure Statement, ar the
Confirmation Order, and such matters as may be necessary to carry out the purposes and effects of this
Plan.

153  Wijthholding and Reporting Reguirementy. In conmection with this Plan and
all fostruments issued in connection therewith and distributions thereunder, the Debtors shatl comply
with all withholding and rcporling requirements imposed by any federal, state, locélor forcign taxing
authorily, and all distributions hereunder shall be subject to any such withholding and reporting
requirements.

154 Committees. Effective on the Effective Date, the Statutory Committces shall _
dissolve automatically, whereupon their members, professionals and agents shall be released from any ]
further duties and responsibilitics in the Chapter 11 Cases and under the Bankruptcy Code, except with
respect to obligations arising under confidentiality agreements, joint interest agreements, and prolective
orders entered during the Chapter 11 Cases which shall remain in full force and effect according to their

‘ terms; applications for Professional Claims; requests for compensation and reimbursement of expenses

\ pursuant to section 503(b) of the Bankrupicy Code for meking a substantial contribution in any of the
Chapter 11 Cascs, The Profcssiomals retained by the Statutory Committecs and the respective members
thereof shall not be entitled to compensation and reimbursement of expenses for services rendered after
the Effective Date, except for services rendered in eonnection with any applications for allowance of
compensation and reimbursement of £Xpenses pending on the Effective Date or filed after the Effective
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the Plan; any matter relating to finalization of the Creditor Trust Agreement and the T rade Vendors' Lien
Program, including the filing and perfection of the mortgages granted to the Trade Vendors' Colatera)

Agent pursuant to Article 7.13 of the Plan and Exhibi J-] and Exhibjt J-2; responding 10 any motions or

recotciliation process shall continue, the Reorganized Debtors shall make regular reports to the Post.
Effective Date Committee as snd when the Reorganized Debtors and the Post-Effective Date Committee

®) Notwithstanding anything to the contrary in this Plan, neither the Post.
Effective Date Committee nor any of its rncmbers, designees, counsel, fmancisl advisors or any duly
- designated agent or representatives of any such party shall be Hiable for the act, default or misconduct of
uny other member of the Post-Effective Date Commitiee, nor shal] any member be liable for anything
other than such member’s own gross negligence or willful misconduct. The Post-Effective Date
Committee may, in conncction with the performance of jts duties, and in jts sole and absolute discretion,

IMEM%MMMMMM

(®)  Right to Revoke or Withdraw, Each of the Debtors reserves the right
1o revoke or withdraw this Plan with respect to such Debtor at any time prior to the Effective Date.
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()  Fffectof Withdrawal, Revocation oF Non-Consanmmation. any of
vokes or withdraws this Plan a5 to such Debtor prior to the Effective Date,grif the
Confirmation Date of the Effective Date docs not occur, then this Plan, any settlement or compromise
embodicd in this Plan with respect W0 such Debior or Debtors (including the fixing or limitng to an
amount certain any Claim or Class of Claims with respect to such Debwrorbebtoﬂ,thc.gﬁ‘ect of

tive consolidation, of the allocation of the distributions 10 be made hereunder), the assumption of
“;jocﬁmofexowmmmmor iuscseﬁcd:dbyd:iﬂ’hnwiﬂlmpedmmh Debtor or Debtors,
and any document of agreement exccuted i
shall be null and void as 10 such Debtor of Debtors. In such event, not.iﬁng :;:sumad herein or in the

Disclosure Statement, and nio acts taken in preparetion for consummation ©
v constitute 2 waiver of release of any Claims by or against such Debtor or Deblors oF any other Person, 1o

prejudice in eny rnanner the rights of any such Debtor or Deblors, the holder of a Claim or Interest, oF
any Person in any further I hv‘b\lving such Debtor or Debtors or to constitute an admission of

any sort by the Debtors or any mhcrl’ersom\

18.9 M Notwithstanding
: ue :

anything in this Plan to the contrary, the obligation of the Debrors to consult with of obtain the consent or

15,8 Notices. Any notice required ar permitted to be provided to the Debtors,
Statutory Committees, Prepetition I.enders, or the Plan Investors, shall be in weiting and scrved by (8)
certificd mail, return receipt requested, (b) baod delivery, or (c) overnight delivery service, to be

|

addressed s follows: |
If to the Debtors: 1 to the Unsecured Creditors’ Commitiee:
Kmart Corporation Otterbourg, Steindler, Houston & Rosen P.C.
3100 West Big Beaver Road 230 Park Avenue o
Troy, Michigan 43084 New York, New York 10169

v Anention: General Counsel Antention: Glerm B, Rice, Esq. -
; Scott L. Hazan, Esq.

with a copy t0: Iftothe F inancial Institutions’ Commitiee:




