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PLEASE TAKE NOTICE THAT: 

1. An expedited hearing to consider the motion filed by the above-captioned 

debtors and debtors in possession (collectively, the "Debtors") on October 14, 2009 

(the "Motion") seeking an order approving and authorizing the engagement of Larry Carroll as 

an officer of each of the Debtors, nunc pro tunc as of October 8, 2009, and certain related relief 

shall be held before the Honorable Martin Glenn, United States Bankruptcy Judge, in Room 501 

of the United States Bankruptcy Court, Alexander Hamilton Custom House, One Bowling 

Green, New York, New York 10004, on October 29, 2009 at 10:00 a.m. (Eastern Standard 

Time). 

2. Objections, if any, to the relief sought in the Motion must be made in 

writing, with two hard copies to Chambers, conform to the Federal Rules of Bankruptcy 

Procedure and the Local Rules for the United States Bankruptcy Court for the Southern District 

of New York and be filed with the Bankruptcy Court and must be served in accordance with the 

Administrative Order, Pursuant to Bankruptcy Rule 1015(c), Establishing Case Management and 

Scheduling Procedures in these cases (Docket No. 133) (the "Case Management Order") so as to 

be actually received by the parties on the General Service List and the Special Service List not 

later than 4:00 p.m. (Eastern Standard Time) on October 23, 2009 (the "Objection 

Deadline"). 

3. If no objections are timely filed and served with respect to the Motion, the 

Debtors may, on or after the Objection Deadline, submit to the Court a final order substantially 

in the form attached to such Motion, which final order may be entered with no further notice or 

opportunity to be heard offered to any party. 
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4. Copies of the Motion, the Case Management Order and the Special 

Service List may be obtained from the Court's website at http://ecf.nysb.uscourts.gov or, free of 

charge, at www.bmcgroup.com/metaldyne. 
 

Dated:  October 14, 2009 
 New York, New York 

Respectfully submitted, 
 

  /s/ Ryan T. Routh                                       
Richard H. Engman 
JONES DAY 
222 East 41st Street 
New York, New York  10017 
Telephone:  (212) 326-3939 
Facsimile:  (212) 755-7306 
 
  - and - 
 
Heather Lennox  
Ryan T. Routh 
JONES DAY 
North Point 
901 Lakeside Avenue 
Cleveland, Ohio  44114 
Telephone:  (216) 586-3939 
Facsimile:  (216) 579-0212 
 
ATTORNEYS FOR DEBTORS AND 
DEBTORS IN POSSESSION 
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TO THE HONORABLE MARTIN GLENN, 
UNITED STATES BANKRUPTCY JUDGE: 

Metaldyne Corporation and 30 of its domestic direct and indirect subsidiaries, as 

debtors and debtors in possession (collectively, the "Debtors"), respectfully represent as follows: 

Background 

1. On May 27, 2009 (the "Petition Date"), the Debtors filed voluntary 

petitions for relief under chapter 11 of title 11 of the United States Code (the "Bankruptcy 

Code").  By an order entered on May 29, 2009, the Debtors' chapter 11 cases have been 

consolidated for procedural purposes only and are being jointly administered.  The Debtors are 

authorized to continue to operate their businesses and manage their properties as debtors in 

possession, pursuant to sections 1107(a) and 1108 of the Bankruptcy Code. 

2. On June 4, 2009, the United States Trustee appointed, pursuant to 

section 1102 of the Bankruptcy Code, an official committee of unsecured creditors (Docket 

No. 129) (the "Creditors' Committee").  

3. Metaldyne Corporation ("Metaldyne") is a wholly-owned subsidiary of 

Metaldyne Holdings LLC ("Metaldyne Holdings"), which, in turn, is a wholly-owned subsidiary 

of Asahi Tec Corporation ("Asahi Tec"), a Japanese corporation.  RHJ International S.A. 

("RHJI"), a corporation formed under the laws of Belgium and listed on the Euronext exchange, 

presently holds approximately 60.1% of the outstanding capital stock of Asahi Tec.  Debtor MD 

Products Corp. ("MD Products") is a New York corporation.  Metaldyne is the direct or indirect 

parent of MD Products, each of the other Debtors and each of the Debtors' nondebtor 

subsidiaries (collectively, the "Metaldyne Companies").   

4. The Metaldyne Companies are leading global manufacturers of highly 

engineered metal components for the global light vehicle market, are market leaders for many of 
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the products they sell and are among the 50 largest auto parts suppliers in North America.  The 

Metaldyne Companies operate through two business units, the Powertrain segment and the 

Chassis segment.  The Metaldyne Companies' products are used in cars, vans, sport-utility 

vehicles, light trucks, heavy trucks and other vehicles.  The Metaldyne companies provide 

content for the majority of the light vehicles manufactured in North America. 

5. Prior to the Petition Date, after exploring a number of restructuring 

alternatives, the Debtors received interest from various parties in a purchase of certain of the 

assets of their Chassis segment and interest from other parties in a purchase of the majority of the 

assets of their Powertrain segment.  Shortly after the Petition Date, the Debtors filed motions 

(Docket Nos. 214 and 323) to sell their powertrain and chassis assets and to establish an auction 

process or processes and bid procedures to consummate these sales and began the process of 

marketing their Balance Shaft Modules and Tubular business units for sale (collectively, 

the "Sale Processes").  The Sale Processes generated substantial interest in the Debtors' assets 

throughout June and July of 2009 and, ultimately, more than 10 parties submitted indications of 

interest and proposed asset purchase agreements for one or more of the Debtors' business units. 

6. On August 5, 2009 and August 6, 2009, the Debtors held an auction 

(the "Auction"), pursuant to which MD Investors Corporation ("MD Investors") presented a bid 

for the assets, which included a cash component, a credit bid component and other consideration.  

On August 12, 2009, the Court entered an order (Docket No. 674) (the "Sale Order") authorizing 

the sale to MD Investors (the "MD Investors Transaction") of substantially all of the Debtors' 

assets free and clear of all liens, claims, interests and encumbrances.  The Debtors anticipate that 

the MD Investors Transaction will close shortly (the "Closing"). 
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7. For the fiscal year ended March 29, 2009, the Metaldyne Companies 

recorded annual revenue of approximately $1.32 billion, of which approximately $782 million 

was from sales of the Debtors.  As of March 29, 2009, utilizing book values, the Metaldyne 

Companies had assets of approximately $977 million and liabilities of approximately 

$927 million.  As of the Petition Date, the Metaldyne Companies have approximately 4,450 

employees, of which approximately 2,500 are employees of the Debtors. 

Jurisdiction 

8. This Court has subject matter jurisdiction to consider this matter pursuant 

to 28 U.S.C. § 1334.  This is a core proceeding pursuant to 28 U.S.C. § 157(b).  Venue is proper 

before this Court pursuant to 28 U.S.C. §§ 1408 and 1409. 

Relief Requested 

9. Pursuant to sections 105 and 363 of the Bankruptcy Code, the Debtors 

hereby seek an order approving and authorizing the engagement of Larry Carroll as an officer of 

each of the Debtors, on the terms and conditions set forth herein and in the employment 

agreement attached hereto as Exhibit 1 (the "Employment Agreement), nunc pro tunc as of 

October 8, 2009, and the authority to appoint Mr. Carroll to such additional officer positions 

and/or as a director on one or more boards of directors of the Debtors as may become necessary 

or appropriate. 

Facts Relevant to This Motion 

10. Upon the closing of the sale of the majority of the Debtors' assets to MD 

Investors, the Debtors will focus their attention on winding down their remaining active 

operations, selling their remaining assets and obtaining the confirmation of a plan of liquidation 

by the Court.  As part of the MD Investors Transaction, it is contemplated that several of the 

Debtors' key officers and directors may become employees of MD Investors or its subsidiaries.  
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As a result, the Debtors desire to put into place appropriate and effective management that will 

be responsible for executing the remaining tasks necessary to wind down the Debtors' remaining 

operations and obtain confirmation of a plan. 

Current Officers and Directors of the Debtors 
 

11. As of the date of this Motion, Thomas A. Amato and Terry Iwasaki serve 

as the directors on the majority of the Debtors' boards of directors, and Thomas A. Amato, Terry 

Iwasaki, Kimberly A. Kovac and David L. McKee serve as the officers of a majority of the 

Debtors.1 

12. Effective as of the closing of the MD Investors Transaction, it is 

contemplated that a number of the Debtors' current officers and employees – including some or 

all of the officers identified above – will become employees of MD Investors or its subsidiaries.  

It is not, however, contemplated that Mr. Carroll will become an employee of or consultant to 

MD Investors or its subsidiaries. 

13. Given the status of these chapter 11 cases, the Debtors believe that 

appointing Mr. Carroll as the Vice President and Chief Liquidating Officer of each of the 

Debtors immediately, and having the authority to appoint him to such additional officer positions 

and/or as a director on one or more boards of directors of the Debtors as may become necessary 

or appropriate, is necessary to effectuate the orderly wind-down of the Debtors' remaining 

business operations after the Closing and prior to the effective date of a liquidating plan of 

reorganization.  As such, the Board of Directors of Metaldyne Corporation authorized the 

appointment of Mr. Carroll as an officer and Metaldyne's entry into the Employment Agreement 

with Mr. Carroll at the Board's October 7, 2009 meeting. 

                                                 
1  Certain of the Debtors have additional directors or more or fewer officers. 
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Proposed Employment of Larry Carroll 

14. As noted above, the Debtors are beginning the process of winding down 

and liquidating their estates and remaining business operations and are also in the process of 

reviewing claims and preparing a plan and disclosure statement for filing after the Closing.  

Thus, the Debtors require an individual who has necessary experience to complete these tasks 

and who is familiar with the Debtors, their finances and records.  Mr. Carroll was an employee of 

the Debtors from 2001 to May 2009, and has been working as a consultant for the Debtors since 

May of 2009.  Immediately prior to his hiring as a consultant, Mr. Carroll was the Vice President 

of Finance for Metaldyne Corporation.  Mr. Carroll graduated with a BS in Management from 

East Tennessee State University, majored in Finance and graduated with an MSM degree from 

Purdue University and has over 36 years of experience in the automotive industry.  Mr. Carroll 

began his career in the automotive business with TRW in 1972 and spent 28 years in various 

positions at TRW, including as the group controller for a major division of the company.  In 

2001, Mr. Carroll came to Metaldyne as the Group Controller for Machining and Assembly for 

Metaldyne's chassis operations and held a similar position for the Debtors' powertrain operations 

before becoming the Vice President of Finance for Metaldyne in 2001.  As a consultant since 

May of 2009, Mr. Carroll has assisted the Debtors with various high-level issues, including in 

negotiations regarding over $170 million in equipment leases, and has been one of a handful of 

persons that senior management has utilized to assist with the overall management of the 

Debtors.  Accordingly, because of his background in finance, his extensive experience in the 

automotive industry and experience with Metaldyne, Mr. Carroll is uniquely well suited to assist 

the Debtors in the winding down of their estates until such time as a plan can be confirmed. 

15. Therefore, to ensure the Debtors have a knowledgeable officer tasked 

exclusively with managing and overseeing the winding down of their estates, the Debtors 
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propose to engage Mr. Carroll immediately.  The Debtors propose to engage Mr. Carroll on the 

terms and conditions described below and in the Employment Agreement, as the Vice President 

and Chief Liquidating Officer of each of the Debtors, and propose to appoint him to other officer 

positions and/or as a director to one or more boards of directors of the Debtors as necessary or 

appropriate thereafter.  Mr. Carroll's employment in this manner will assist the Debtors in 

completing the wind down of their estates until such time as a plan can be confirmed. 

Terms of Mr. Carroll's Employment 
 

16. The primary terms of the Mr. Carroll's employment include the 

following:2   

(a) Duties:  Mr. Carroll will handle all matters pertaining to the winddown of the 
Debtors' estates including, but not limited to:  (i) overseeing the Closing for the 
Debtors; (i) managing any remaining businesses; (iii) winding-down any 
remaining businesses; (iv) divesting and monetizing owned real estate and real 
property of any remaining businesses; (v) managing and overseeing the Debtors' 
advisors; (vi) managing and directing employees of the Debtors' remaining 
operations after the Closing; (vii) working and negotiating with lessors to the 
applicable debtor entities; (viii) directing and overseeing claims resolution 
activities; (ix) managing the Debtors' obligations under any relevant transition 
services agreements; and (x) testifying in Court, if applicable, as needed in the 
Debtors' chapter 11 cases and otherwise fulfilling the duties of the debtor-in-
possession. 

(b) Position:  Mr. Carroll will be engaged as the Vice President and Chief 
Liquidating Officer of each of the Debtors effective immediately, and will be 
appointed to other officer positions and/or as a director on one or more boards of 
directors of the Debtors as necessary or appropriate thereafter. 

(c) Effective Date:  Mr. Carroll's engagement will be approved nunc pro tunc as of 
October 8, 2009. 

(d) Termination:  Mr. Carroll's employment will terminate automatically upon the 
earlier of:  (i) the effective date of a confirmed plan of reorganization for the 
Debtors; (ii) the conversion of the Debtors' jointly administered chapter 11 
bankruptcy case to a chapter 7 bankruptcy case; and (iii) the dismissal of the 
Debtors' chapter 11 proceeding.  In addition, Mr. Carroll is an employee at-will of 

                                                 
2 The summary of the terms of Mr. Carroll's employment contained herein is provided solely for the convenience 

of the Court and parties in interest and is not intended to modify the terms contained in the Employment 
Agreement in any respect.  
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the Debtors and the Debtors may terminate his employment at any time, with 
15 days written notice.  Mr. Carroll may likewise terminate his engagement for 
any or no reason at any time. 

(e) Compensation:  Mr. Carroll will be paid $25,000 per month, plus $150.00 per 
hour for hours exceeding 48 hours per week, not to exceed an amount of 
$1,800.00 per week, less all applicable state and federal withholdings as required 
by law.3  In addition, Mr. Carroll will be reimbursed for all out-of-pocket travel 
and business expenses.  Mr. Carroll's compensation will be processed in 
accordance with the Debtors' normal procedures.  Mr. Carroll will receive health 
benefits substantially similar to those generally provided by Debtors to employees 
(which benefits include health, life and disability benefits) but no retirement or 
other benefits. 

(f) Additional Employees:  Mr. Carroll shall be permitted to hire employees (or 
retain existing Metaldyne employees) to assist him in his efforts. 

(g) Director and Officer Liability Insurance:  Director and officer liability 
coverage will be kept in place for the duration of Mr. Carroll's engagement. 

Argument 

17. Section 363(b)(1) of the Bankruptcy Code provides, in relevant part, that a 

debtor, "after notice and a hearing, may use, sell, or lease, other than in the ordinary course of 

business, property of the estate."  11 U.S.C. § 363(b)(1).  In general, the debtor may use property 

of the estate outside of the ordinary course of its business where the use of such property 

represents an exercise of the debtor's sound business judgment.  See, e.g., Committee of Equity 

Sec. Holders v. Lionel Corp. (In re Lionel Corp.), 722 F.2d 1063, 1070 (2d Cir. 1983); see also 

In re Martin, 91 F.3d 389, 395 (3d Cir. 1996) (citing Fulton State Bank v. Schipper (In re 

Schipper), 933 F.2d 513, 515 (7th Cir. 1991)). 

18. Section 105(a) of the Bankruptcy Code empowers a court to "issue any 

order, process, or judgment that is necessary or appropriate to carry out the provisions of the 

[Bankruptcy Code]."  11 U.S.C. § 105(a).  Accordingly, bankruptcy courts frequently utilize 

their equitable powers under section 105(a) to authorize a debtor to take actions, such as those 
                                                 
3  As a consultant, Mr. Carroll has received compensation in the amount of $22,000.00 per month.  Thus, the 

compensation set forth herein and in the Employment Agreement represents only a small increase 
therefrom, which is appropriate due to the expanded nature of Mr. Carroll's duties. 
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requested here, that are consistent with the provisions of the Bankruptcy Code.  See In re Aquatic 

Dev. Group, Inc., 352 F.3d 671, 680 (2d Cir. 2003) ("[t]he equitable power conferred on the 

bankruptcy court by section 105(a) is the power to exercise equity in carrying out the provisions 

of the Bankruptcy Code") (citing In re Dairy Mart Convenience Stores, Inc., 351 F.3d 86, 91 (2d 

Cir. 2003) (emphasis in original); In re Calpine Corp., 356 B.R. 585, 594 (S.D.N.Y. 2007) 

(stating that "the equitable powers of the bankruptcy court cannot be used to contravene the 

provisions of the Bankruptcy Code).  Accordingly, an order under section 105(a) of the 

Bankruptcy Code is appropriate "to carry out" the provisions of the Bankruptcy Code. 

19. In addition, courts in this and other jurisdictions have granted relief similar 

to the relief requested in this Motion pursuant to section 363(b) and section 105(a) of the 

Bankruptcy Code when approving the appointment of Chief Restructuring Officers or of other 

executive officers of a debtor.  See In re Value City Holdings, Inc., Case No. 08-14197 (JMP) 

(Bankr. S.D.N.Y. Mar. 5, 2009) (authorizing, among other relief, the appointment of a chief 

wind-down officer pursuant to sections 105(a) and 363(b) of the Bankruptcy Code); In re Bally 

Total Fitness of Greater New York, Inc., Case No. 07-12395 (BRL) (Bankr. S.D.N.Y. Aug. 21, 

2007) (authorizing, among other relief, the designation of a chief operating officer of the debtors 

pursuant to section 363 of the Bankruptcy Code); In re The Penn Traffic Co., Case No. 03-22945 

(Bankr. S.D.N.Y. Sep. 17, 2003) (authorizing, pursuant to section 363 of the Bankruptcy Code, 

the retention of a chairman for the debtor's board of directors); In re Hayes Lemmerz Int'l, Inc., 

Case No. 09-11655 (MFW) (Bankr. D. Del. Jul. 7, 2009) (authorizing, among other relief, the 

designation of a chief restructuring officer of the debtors pursuant to section 363(b) of the 

Bankruptcy Code).  Other courts have appointed officers charged with overseeing the liquidation 

process after the closing of a sale of most of a debtor's assets. See In re LTV Steel Co., Inc., Case 
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No. 00-43866 (Bankr. N.D. Ohio Jan. 6, 2006) (authorizing, among other relief, the engagement 

of a president and treasurer of certain of the debtors pursuant to sections 105(a) and 363(b) of the 

Bankruptcy Code).4   

20. For the reasons set forth herein, the Debtors submit that the engagement of 

Mr. Carroll as contemplated herein is warranted to assist in the winddown of the Debtors' estates 

until such time as a plan can be confirmed and become effective.  The Employment Agreement 

ensures that the Debtors will have a knowledgeable officer in place now and permits that 

Mr. Carroll's responsibilities be expanded as appropriate depending upon which current 

Metaldyne officers and directors ultimately are employed by MD Investors.  Having Mr. Carroll 

in place as an officer of the Debtors prior to the Closing provides them with an officer that has 

no potential or perceived conflict of interest, as there is no contemplation that Mr. Carroll would 

serve as an employee or consultant for MD Investors post-Closing.  This fact makes Mr. Carroll 

well-qualified to participate or direct in the negotiation of the terms of agreements with MD 

Investors, such as transition services agreements, and he has in fact begun to do so.  For this 

reason and the other reasons set forth above, the authorization and approval of the Debtors' 

engagement of Mr. Carroll as set forth herein represents an appropriate exercise of the Debtors' 

sound business judgment and is in the best interests of their estates and creditors. 

Nunc Pro Tunc Approval 

21. To permit Mr. Carroll to perform his duties that have arisen and will arise 

immediately prior to the Closing, and to ensure that management is in place immediately 

following the Closing, the Debtors believe that it is necessary and appropriate for the relief 

requested herein to be effective nunc pro tunc as of October 8, 2009.  As noted above, 

                                                 
4  Copies of the unreported orders cited herein are attached hereto collectively as Exhibit 2 and are 

incorporated herein by reference. 
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Mr. Carroll was assisting the Debtors with many, but not all, of the duties that he would perform 

as Chief Liquidating Officer throughout the cases in his role as a consultant. 

Waiver of Stay 

22. To permit the Debtors to implement the relief requested in this Motion as 

quickly as possible given that the Closing will have already occurred by the time this Motion will 

be heard, the Debtors believe that is it necessary and appropriate that any order approving this 

Motion be effective upon entry and provide for the express waiver of the stay imposed under 

Rule 6004(h) of the Federal Rules of Bankruptcy Procedure (the "Bankruptcy Rules"), to the 

extent it may be applicable.5  Waiver is appropriate where, as here, the debtor has a reasonable 

business justification for the request of such waiver.  See Yamaha Motor Corp., USA v. Perry 

Hollow Mgmt. Co., Inc. (In re Perry Hollow Mgmt. Co., Inc.), 297 F.3d 34, 41 (1st Cir. 2002) 

(affirming bankruptcy court's decision to waive the 10-day period of Bankruptcy Rule 6004(g) 

(now Bankruptcy Rule 6004(h)) where the debtor presented evidence of a reasonable business 

justification for such waiver). 

                                                 
5  Bankruptcy Rule 6004(h) provides that "[a]n order authorizing the use, sale, or lease of property other than 

cash collateral is stayed until the expiration of 10 days after entry of the order, unless the court orders 
otherwise." 
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Notice 
 

23. Pursuant to the Administrative Order, Pursuant to Rule 1015(c) of the 

Federal Rules of Bankruptcy Procedure, Establishing Case Management and Scheduling 

Procedures (Docket No. 133) (the "Case Management Order"), entered on June 5, 2009, notice of 

this Motion has been given to the parties identified on the Special Service List and the General 

Service List (as such terms are defined in the Case Management Order).  The Debtors submit 

that no other or further notice need be provided. 

No Prior Request 
 

24. No prior request for the relief sought in this Motion has been made to this 

or any other court in connection with these chapter 11 cases. 
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WHEREFORE, the Debtors respectfully request that the Court enter an order 

substantially in the form attached hereto as Exhibit 3 approving and authorizing, pursuant to 

sections 363(b) and 105(a) of the Bankruptcy Code, the engagement of Larry Carroll as an 

officer of each of the Debtors on the terms set forth herein and in the Employment Agreement, 

nunc pro tunc as of October 8, 2009, and granting the Debtors the authority to appoint 

Mr. Carroll to such additional officer positions and/or as a director on one or more boards of 

directors of the Debtors as may become necessary or appropriate under the circumstances. 

 

Dated:  October 14, 2009 
 New York, New York 

 

 

Respectfully submitted, 
 

  /s/  Ryan T. Routh                                      
Richard H. Engman 
JONES DAY 
222 East 41st Street 
New York, New York  10017 
Telephone:  (212) 326-3939 
Facsimile:  (212) 755-7306 
 
  - and - 
 
Heather Lennox  
Ryan T. Routh 
JONES DAY 
North Point 
901 Lakeside Avenue 
Cleveland, Ohio  44114 
Telephone:  (216) 586-3939 
Facsimile:  (216) 579-0212 
 
ATTORNEYS FOR DEBTORS AND 
DEBTORS IN POSSESSION 
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UNITED STATES BANKRUPTCY COURT   
SOUTHERN DISTRICT OF NEW YORK  
------------------------------------------------------x 
In re : Chapter 11 
 : 
Value City Holdings, Inc., et al., : Case No. 08-14197 (JMP) 
 : 

Debtors. : (Jointly Administered) 
------------------------------------------------------x 

 
ORDER, PURSUANT TO SECTIONS  

105(a) AND 363(b) OF THE BANKRUPTCY CODE, AUTHORIZING 
 THE DEBTORS TO: (A) RETAIN CLINGMAN & HANGER  
MANAGEMENT ASSOCIATES, LLC, NUNC PRO TUNC TO 

JANUARY 29, 2009, TO PROVIDE THE DEBTORS’  
CHIEF WIND-DOWN OFFICER AND ADDITIONAL PERSONNEL;  

AND (B) APPOINT W. EDWARD CLINGMAN, JR. CHIEF WIND-DOWN OFFICER  

Upon the motion (the “Motion”) of the debtors and debtors in possession in the 

above-captioned cases (collectively, the “Debtors”), for entry of an order, pursuant to 

sections 105(a) and 363(b) of title 11 of the United States Code (the “Bankruptcy Code”), 

authorizing the Debtors to: (a) retain Clingman & Hanger Management Associates, LLC 

(“C&H”) to provide the Debtors’ Chief Wind-Down Officer (“CWO”) and additional personnel 

necessary to assist the CWO in managing the wind-down of the Debtors’ businesses (together 

with the CWO, the “C&H Personnel”), nunc pro tunc to January 29, 2009; and (b) appoint W. 

Edward Clingman, Jr. CWO; and due and sufficient notice of the Motion having been given; and 

it appearing that no other or further notice need be provided; and it appearing that the relief 

requested by this Motion is in the best interests of these estates, their creditors, and other parties 

in interest; and after due deliberation and sufficient cause appearing therefor, it is hereby 

ORDERED, ADJUDGED, AND DECREED that 

1. The Motion is granted to the extent set forth herein. 

2. Capitalized terms used but not defined herein shall have the meanings 

ascribed to such terms in the Motion. 
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3. Pursuant to sections 105(a) and 363(b) of the Bankruptcy Code, the 

Debtors are authorized to employ C&H, nunc pro tunc to January 29, 2009 and, to the extent 

such approval is required, the Debtors’ appointment of W. Edward Clingman as CWO is 

approved. 

4. C&H shall be entitled to compensation and reimbursement of expenses as 

set forth in the Motion, to be paid by the Debtors in the ordinary course of their business without 

further order from this Court; provided, however, that C&H shall file with this Court, and submit 

to the U.S. Trustee and counsel to the official creditors’ committee appointed in these cases, 

quarterly statements for services rendered and expenses incurred as described in the Motion.  

Such statements will also set forth all relevant staffing information, including the names and 

functions of C&H Personnel who provided services to the Debtors during the applicable period.  

Upon C&H’s filing of its quarterly statement with the Court, parties in interest shall have the 

right to object to such fees and expenses paid; provided, however, that any such objection must 

be filed within thirty-five (35) days of the filing of the quarterly statement.  In addition, C&H’s 

compensation shall be subject to final approval of the Court based on reasonableness. 

5. Any communications between Debtors’ counsel and the C&H Personnel 

that would be subject to attorney-client privilege if between Debtors’ counsel and the Debtors 

shall be subject to attorney-client privilege. 

6. Notwithstanding Bankruptcy Rule 6004(h), this Order shall be effective 

and enforceable immediately upon entry hereof. 

7. The CWO shall be entitled to the benefit of the indemnification provided 

by the Debtors to their officers and directors under the Debtors’ respective by-laws, certificates 

of incorporation and other applicable organizational documents.   
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8. The Debtors shall indemnify, hold harmless and defend C&H against all 

claims, liabilities, losses, damages, and reasonable expenses as they are incurred, including 

reasonable legal fees and disbursements of counsel and the costs of professional time (at C&H’s 

customary rates as set forth in the Motion) relating to the retention of C&H, including any legal 

proceeding in which C&H may be required or agree to participate but in which it is not a party, 

provided, however, that in no event shall C&H be indemnified in the case of its own gross 

negligence, willful misconduct or bad faith. 

9. This Court shall retain jurisdiction with respect to all matters arising from 

or related to the implementation of this Order. 

Dated: New York, New York 
March 5, 2009 

/s/ James M. Peck     
THE HONORABLE JAMES M. PECK 
UNITED STATES BANKRUPTCY JUDGE 
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
_______________________________________ 
In re:      ) Chapter 11  
      )  
 BALLY TOTAL FITNESS OF ) 
 GREATER NEW YORK, INC., et al.,  ) Case No. 07-12395 (BRL) 
      )   
    Debtors. ) Jointly Administered 
      )  
       
 

ORDER AUTHORIZING THE EMPLOYMENT  
OF AP SERVICES, LLC AS CRISIS MANAGERS TO THE  

DEBTORS AND THE DESIGNATION OF  
MICHAEL FEDER AS CHIEF OPERATING OFFICER  

 
“AP SERVICES RETENTION FINAL ORDER” 

 
Upon consideration of the application1 (the “Application”) of the Debtors2 (i) for entry 

of an interim order (the “Interim Order”) authorizing the employment of AP Services, LLC 

(“APS”) as crisis managers to the Debtors and the designation of Michael Feder as Chief 

Operating Officer of Bally Total Fitness Holding Corporation (“Bally”) on an interim basis, 

effective as of the Petition Date (as defined below), pursuant to section 363 of the Bankruptcy 

Code, (ii) for the scheduling of a final hearing (the “Final Hearing”) to consider entry of a final 

                                                 
1  Capitalized terms used but not defined herein shall have the same meanings ascribed to them in the Application. 
2  The Debtors in these proceedings are: Bally Total Fitness of Greater New York, Inc., Bally Total Fitness 

Holding Corporation, Bally Total Fitness Corporation, Bally ARA Corporation, Bally Fitness Franchising, Inc., 
Bally Franchise RSC, Inc., Bally Franchising Holdings, Inc., Bally Real Estate I LLC, Bally REFS West 
Hartford, LLC, Bally Sports Clubs, Inc., Bally Total Fitness Franchising, Inc., Bally Total Fitness International, 
Inc., Bally Total Fitness of California, Inc., Bally Total Fitness of Colorado, Inc., Bally Total Fitness of 
Connecticut Coast, Inc., Bally Total Fitness of Connecticut Valley, Inc., Bally Total Fitness of Minnesota, Inc., 
Bally Total Fitness of Missouri, Inc., Bally Total Fitness of Philadelphia, Inc., Bally Total Fitness of Rhode 
Island, Inc., Bally Total Fitness of the Mid-Atlantic, Inc., Bally Total Fitness of the Midwest, Inc., Bally Total 
Fitness of the Southeast, Inc., Bally Total Fitness of Toledo, Inc., Bally Total Fitness of Upstate New York, 
Inc., BTF Cincinnati Corporation, BTF Europe Corporation, BTF Indianapolis Corporation, BTF Minneapolis 
Corporation, BTF/CFI, Inc., BTFCC, Inc., BTFF Corporation, Greater Philly No. 1 Holding Company, Greater 
Philly No. 2 Holding Company, Health & Tennis Corporation of New York, Holiday Health Clubs of the East 
Coast, Inc., Holiday/Southeast Holding Corp., Jack La Lanne Holding Corp., New Fitness Holding Co., Inc., 
Nycon Holding Co., Inc., Rhode Island Holding Company, Tidelands Holiday Health Clubs, Inc., and U.S. 
Health, Inc. 



 

order (the “Final Order”) authorizing the employment of APS as crisis managers to the Debtors 

and the designation of Michael Feder as Chief Operating Officer of Bally, effective as of the 

Petition Date and (iii) for entry of the Final Order; and upon the declaration of Michael Feder 

(the “Feder Declaration”); and the Court being satisfied based on the representations made in 

the Application and the Feder Declaration that APS has no adverse interest as that term is used in 

the Bankruptcy Code; and it appearing that the relief requested is in the best interests of the 

Debtors’ estates, their creditors, and other parties in interest; and upon the Affidavit of Don R. 

Kornstein, Interim Chairman and Chief Restructuring Officer of Bally Total Fitness Holding 

Corporation, in Support of First Day Motions (the “First Day Affidavit”), filed 

contemporaneously with the Motion; and it appearing that this Court has jurisdiction over this 

matter pursuant to 28 U.S.C. §§ 157 and 1334; and it appearing that this Application is a core 

proceeding pursuant to 28 U.S.C. § 157; and adequate notice of the Application and opportunity 

for objection having been given; and it appearing that no other notice need be given; and the 

Court having entered the Interim Order on August 1, 2007; and after due deliberation and 

sufficient cause therefor, it is hereby: 

1. ORDERED that the Application is granted in its entirety on a final basis; and it is 

further 

2. ORDERED that, in accordance with section 363 of the Bankruptcy Code, the 

Debtors are authorized to employ and retain APS as crisis managers to the Debtors and to 

designate Michael Feder as Chief Operating Officer of Bally, on an interim basis on the terms set 

forth in the Application, the Engagement Letter and the Feder Declaration, effective as of the 

Petition Date; and it is further 



 

3. ORDERED that, in a manner consistent with the Application, the Engagement 

Letter and the Feder Declaration: 

(i) APS may render crisis management services to the Debtors; 

(ii) APS may provide Temporary Employees to the Debtors to assist the Debtors in 

their restructuring efforts;  

(iii) Michael Feder may serve as Bally’s Chief Operating Officer, under the direct 

supervision of Bally’s Chief Restructuring Officer; and  

(iv) working collaboratively with the Debtors’ senior management team, Boards of 

Directors and the Debtors’ other professionals, Mr. Feder and APS may assist the Debtors in 

evaluating and implementing strategic and tactical options through the restructuring process; and 

it is further 

4. ORDERED that, notwithstanding anything in the Application, the Feder 

Declaration or the Engagement Letter, the definition, parameters, and size of any Success Fee 

shall be determined, when earned, based on reasonableness, after application and notice to all 

parties-in-interest and hearing before the Court, shall be subject to separate order of this Court, 

and all objections of all parties in interest are preserved until such time; and it is further 

5. ORDERED that APS and its personnel shall be required to:  (i) maintain 

contemporaneous time records in tenth of an hour increments or (ii) provide or conform to any 

schedule of hourly rates contained in the Engagement Letter, and it is further 

6. ORDERED that APS is not required to submit fee applications pursuant to 

sections 330 and 331 of the Bankruptcy Code, but will instead submit monthly invoices to the 

Debtors, and the Debtors are hereby authorized to pay, in the ordinary course of its business, all 

reasonable amounts invoiced by APS for fees and expenses; and it is further 



 

7. ORDERED that APS shall submit to the Court, with copies to (i) Latham & 

Watkins LLP, Counsel for the Debtors, Sears Tower, Suite 5800, 233 S. Wacker Drive, Chicago, 

IL  60606, Attn:  David S. Heller; (ii) Office of the United States Trustee for the Southern 

District of New York, 33 Whitehall Street, 21st Floor, New York, NY 10004, Attn: Tracey Hope 

Davis; (iii) Simpson Thacher & Bartlett LLP, Counsel for the pre-petition agent, 425 Lexington 

Avenue, New York, NY 10017, Attn: J.T. Knight; and (iv) Akin Gump Strauss Hauer & Feld 

LLP, Counsel for the Prepetition Noteholders Committee, 590 Madison Avenue, New York, NY 

10022, Attn: David H. Botter, quarterly reports of compensation earned, and parties in interest in 

these Chapter 11 Cases shall have the right to object to fees paid and expenses reimbursed to 

APS within 20 days after APS files such reports; and it is further 

8. ORDERED that the first quarterly report of compensation earned by APS shall be 

submitted by APS no later than 45 days after the end of the first calendar quarter after the 

Petition Date, which shall cover the period to and including the last day of the first quarter after 

the Petition Date, and this procedure shall continue at three month intervals thereafter; and it is 

further 

9. ORDERED that, notwithstanding anything in the Application, the Feder 

Declaration or the Engagement Letter, the Debtors shall only indemnify those APS employees 

serving as executive officers of the Debtors on the same terms as provided to the Debtors’ other 

officers and directors under the Debtors’ bylaws and applicable state law, along with insurance 

coverage under the Debtors’ D&O policies, and the indemnification provisions of the 

Engagement Letter shall not apply to APS; and it is further 



 

10. ORDERED that to the extent that there may be any inconsistency between the 

terms of the Application, the Engagement Letter or this Order, the terms of this Order shall 

govern; and it is further 

11. ORDERED that the requirement set forth in Rule 9013-(b) of the Local 

Bankruptcy Rules for the Southern District of New York that any motion or other request for 

relief be accompanied by a memorandum of law is hereby deemed satisfied by the contents of 

the Motion or otherwise waived; and it is further 

12. ORDERED that this Court retains jurisdiction with respect to all matters arising 

from or related to the implementation of this Order. 

 

Dated:  August 21, 2007 
 New York, New York 

/s/Burton R. Lifland_________ 
United States Bankruptcy Judge 
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Kelley A. Cornish (KC/0754)  
Erica G. Weinberger (EW/1411) 
Marc F. Skapof (MS/5746) 
PAUL, WEISS, RIFKIND, WHARTON & GARRISON LLP 
1285 Avenue of the Americas 
New York, New York  10019-6064 
Telephone:  (212) 373-3000 

Attorneys for Debtors and Debtors in Possession 

UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 

 

In re 
 

 THE PENN TRAFFIC COMPANY, et al., 

 

 

  Debtors.  

   

 
 
 
Chapter 11 Case No. 03-22945 (ASH) 
 
(Jointly Administered) 
 
 

ORDER PURSUANT TO 11 U.S.C. § 363 AUTHORIZING 
PENN TRAFFIC TO ENTER INTO AN AGREEMENT 
TO RETAIN JAMES A. DEMME AS CHAIRMAN OF 

PENN TRAFFIC’S BOARD OF DIRECTORS 

Upon the Motion (docket number 314) dated September 5, 2003 (the “Motion”)1 

of The Penn Traffic Company (“Penn Traffic”), a debtor and debtor-in-possession in the above-

captioned cases, for entry of an order authorizing Penn Traffic to enter into an agreement to 

retain James A. Demme as Chairman of Penn Traffic’s Board of Directors, pursuant to 11 U.S.C. 

§ 363; and the Motion having been provided to (i) the Office of the United States Trustee for this 

district; (ii) counsel to the agent for the Debtors’ prepetition and postpetition secured lenders; 

(iii) the Indenture Trustee; (iv) counsel for the Committee; and (v) the parties requesting special 

notice pursuant to Bankruptcy Rule 2002; and it appearing that no other or further notice is 
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necessary; and it appearing that this Court has jurisdiction over this matter pursuant to 28 U.S.C. 

§§ 157 and 1334; and it appearing that this proceeding is a core proceeding pursuant to 28 U.S.C. 

§ 157(b)(2); and it appearing that the relief requested in the Motion is in the best interests of the 

Debtors, their estates and creditors; and upon the record herein; and after due deliberation 

thereon; and good and sufficient cause having appearing therefor, it is hereby 

ORDERED, that the Motion be, and hereby is, granted; and it is further  

ORDERED, that Penn Traffic be, and it hereby is, authorized to enter into the 

Agreement (a copy of the Agreement is attached hereto as Exhibit A.), and to retain James A. 

Demme as Chairman of Penn Traffic’s Board of Directors (the “Executive”) on the terms and 

conditions set forth in the Agreement and to pay to the Executive the amounts set forth therein 

on the terms and conditions set forth therein; and it is further 

ORDERED, that all compensation and benefits due to, and other rights of, the 

Executive under the Agreement, shall be treated in the Debtors’ chapter 11 cases as allowed 

administrative expenses under section 503 of the Bankruptcy Code; and it is further 

ORDERED, that in the event that Penn Traffic receives any written notice from 

Executive pursuant to Section 5 of the Agreement (a “Notice”), Penn Traffic shall deliver a copy 

of any such Notice to be received within five (5) days of the Debtors’ receipt thereof by counsel 

to (i) Kaye Scholar LLP, 425 Park Avenue, New York, New York  10022-3598, Attention:  

Marc D. Rosenberg, Esq., counsel to the Debtors’ postpetition secured lenders, (iii) the Office of 

the United States Trustee for this District, 33 Whitehall Street, 21st Floor, New York, New York  

10004, Attention:  Lauren Landsbaum, Esq., and (iv) Otterbourg, Steindler, Houston & 

                                                                                                                                                             
1 Capitalized terms not otherwise defined herein shall have the meanings ascribed to them in the Motion. 
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Rosen, P.C., 230 Park Avenue, New York, New York 10169, Attention:  Scott L. Hazan, Esq., 

counsel to the Official Committee of Unsecured Creditors; and it is further 

ORDERED, that this Order shall be effective and enforceable immediately upon 

entry and shall not be stayed pursuant to Bankruptcy Rule 6004(g); and it is further 

ORDERED, that this Court shall retain jurisdiction to hear and determine all 

matters arising from the implementation of this Order; and it is further  

ORDERED, that the requirement set forth in Rule 9013-1(b) of the Local Rules 

that any motion or other request for relief be accompanied by a memorandum of law is hereby 

deemed satisfied by the contents of the Motion. 

Dated: White Plains, New York 
 September 17, 2003 
 

 
 
 
 
 /s/ Adlai S. Hardin, Jr.    
HONORABLE ADLAI S. HARDIN, JR. 
UNITED STATES BANKRUPTCY JUDGE 
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CHAIRMAN RETENTION AGREEMENT 

CHAIRMAN RETENTION AGREEMENT, dated as of this ____ day of 
September, 2003 (the “Effective Date”), between The Penn Traffic Company, a Delaware 
corporation (the “Company”), and James A. Demme (the “Executive”). 

WHEREAS, the Company desires to employ the Executive and the Executive has 
indicated his willingness to provide his services, on the terms and conditions set forth herein; 

WHEREAS, on May 30, 2003, the Company, together with its wholly and 
indirectly owned subsidiaries, Dairy Dell, Inc., Penny Curtiss Baking Company, Inc., Big M 
Supermarkets, Inc., Sunrise Properties, Inc., Pennway Express, Inc., Big Bear Distribution 
Company, Commander Foods, Inc., Abbott Realty Corporation, Bradford Supermarkets, Inc., 
P&C Food Markets, Inc. of Vermont, P.T. Development, LLC and PT Fayettville/Utica, LLC, 
(collectively referred to herein as the “Debtors”) filed voluntary petitions with the United States 
Bankruptcy Court for the Southern District of New York (the “Bankruptcy Court”) for relief 
under chapter 11 of the Bankruptcy Code. 

NOW, THEREFORE, on the basis of the foregoing premises and in consideration 
of the mutual covenants and agreements contained herein, the parties hereto agree as follows: 

SECTION 1. Term.  The term of Executive’s employment hereunder (the 
“Term”) shall commence on the Effective Date, subject to approval by the Bankruptcy Court, 
and shall end on the earliest of (i) May 30, 2004; (ii) the date sixty days after the effective date of 
the Debtors’ plan or plans of reorganization (the “Plan”); (iii) the date sixty days after the 
consummation of a sale of substantially all of the Debtors’ assets approved by the Bankruptcy 
Court; or (iv) the date that the Executive’s employment terminates pursuant to Section 5. 

SECTION 2. Employment.  Subject to the terms and conditions contained 
herein, the Executive shall serve as Chairman of the Board of Directors of the Company (the 
“Board”), shall, together with the Company’s Interim Chief Executive Officer, manage and 
direct the Company’s strategic planning, business planning and all merchandising, operational 
and other decisions, and shall have such other duties as are typically performed by the Chairman 
of the Board, together with such additional duties, commensurate with the Executive’s position, 
as may be assigned to the Executive from time to time by the Board.  During the first five 
months of the Term (the “Initial Period”), the principal location of the Executive’s employment 
shall be at the Company’s principal executive office located in Syracuse, New York, although 
the Executive understands and agrees that he may be required to travel from time to time for 
business reasons.  The Executive agrees that during the Initial Period, the Executive shall 
perform his duties hereunder on a full-time basis.  Thereafter through the remainder of the Term, 
the Executive agrees that he shall perform his duties hereunder on a part-time basis of 
approximately eight to ten days per month.  At the request of the Board, Executive shall assist 
the Company in identifying and screening candidates for the position of permanent Chief 
Executive Officer for the reorganized Company. 
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SECTION 3. Compensation. 

(a) Salary.  As compensation for the performance of the Executive’s services 
hereunder, the Company shall pay to the Executive a salary (the “Salary”) of $100,000 per 
month during the Initial Period and a salary of $30,000 per month for the remainder of the Term.  
The Salary shall be payable in accordance with the Company’s standard payroll practices. 

(b) Bonus.  Upon confirmation of any Plan, the Executive shall receive a 
bonus (the “Success Bonus”) based on the percentage of recoveries, in any form, on allowed 
general unsecured creditor claims (defined as the blended recovery of all of the Debtors’ 
unsecured claims, including the 11% senior notes and all other general unsecured claims), as 
follows:  (x) for recoveries up to 10%, the Success Bonus shall be $250,000; and (y) for each 
additional 1% of recoveries above 10%, the Success Bonus shall be increased by an additional 
$20,000. 

(c) Benefits.  In addition to the Salary and the Success Bonus, the Executive 
shall during the Term be entitled to participate in health, insurance, pension, automobile and 
other benefits provided to other senior executives of the Company on terms no less favorable 
than those available to such senior executives of the Company.  The Executive shall during the 
Term also be entitled to the same number of vacation days, holidays, sick days and other benefits 
as are generally allowed to other senior executives of the Company in accordance with the 
Company policies; provided, however, the Executive shall not be entitled to participate in any 
Company severance plans, the Company’s Key Employee Retention Program, or any similar or 
other program designed to retain the Company’s personnel during the pendency of the Debtors’ 
Chapter 11 cases or to pay severance or separation pay. 

SECTION 4. Reimbursement for Expenses.  The Company shall reimburse the 
Executive for all reasonable expenses incurred in the performance of his services hereunder, 
including reasonable expenses incurred by the Executive for periodic travel and lodging, in 
accordance with Company policies, between the Executive’s permanent home in Alabama and 
Syracuse, New York. 

SECTION 5. Termination. 

(a) Death.  Upon the death of the Executive, this Agreement shall 
automatically terminate and the Executive’s estate shall be entitled to receive the Executive’s 
Salary for the remainder of the Term (determined as if this Agreement had not terminated in 
accordance with this Section 5(a)) in accordance with the Company’s standard payroll practices. 

(b) Disability.  If the Executive is unable to perform the duties required of him 
under this Agreement because of illness, incapacity, or physical or mental disability, the 
Company shall have the right to terminate the Executive’s employment and this Agreement on 
account of the Executive’s disability; provided, that the Company shall, nevertheless, upon any 
such termination, continue to pay the Executive his Salary for the remainder of the Term 
(determined as if the Executive had not been terminated in accordance with this Section 5(b)) in 
accordance with the Company’s standard payroll practices. 
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(c) By the Company for Cause.  The Company may terminate the Executive’s 
employment and this Agreement for Cause by delivering to the Executive a written notice setting 
forth the specific basis for such termination.  Termination of the Executive’s employment 
hereunder shall be effective upon delivery of such notice of termination.  For purposes of this 
Agreement, “Cause” shall mean the Executive’s (i) willful and continued failure to perform his 
duties hereunder, (ii) willful engagement in gross misconduct which is demonstrably and 
materially injurious to the Company or its affiliates, or (iii) conviction of, or pleading guilty or 
no contest to, a felony.    

(d) By the Company Without Cause.  The Company may terminate the 
Executive’s employment and this Agreement without Cause by delivering to the Executive a 
written notice setting forth the effective date of such termination, which date shall not be less 
than 60 days after receipt by the Executive of written notice of such termination. 

(e) By Executive for Good Reason.  The Executive may terminate his 
employment and this Agreement for “Good Reason” if he resigns from employment hereunder 
following (i) a material breach of this Agreement by the Company or (ii) a material diminution 
of the Executive’s duties by the Company.  The date of termination of the Executive’s 
employment under this Section 5(e) shall be the effective date of any resignation specified in 
writing by the Executive, which shall not be less than 60 days after receipt by the Company of 
written notice of such resignation, provided that such resignation shall not be effective and the 
Good Reason shall be deemed to have been cured if such Good Reason is remedied by the 
Company during such 60-day period.  

(f) By Executive Without Good Reason.  The Executive may terminate his 
employment and this Agreement without Good Reason by delivering to the Company a written 
notice setting forth the effective date of such termination, which date shall not be less than 60 
days after receipt by the Company of written notice of such resignation. 

(g) Payments Upon a Termination for Without Cause or Good Reason.  In the 
event the Executive’s employment hereunder is terminated in accordance with Section 5(d) or 
5(e), the Company shall pay to the Executive, (i) any Salary earned but not paid through the 
effective date of such termination, (ii) the Salary (less any applicable withholding or similar 
taxes) in accordance with the Company’s standard payroll practices, for the remainder of the 
Term (determined as if the Executive had not been terminated in accordance with Section 5(d) or 
5(e)), and (iii) if within 90 days following such termination: (A) the Plan becomes effective, or 
(B) a sale of substantially all of the assets of the Debtors approved by the Bankruptcy Court is 
consummated, the Executive shall be entitled to receive the Success Bonus to the extent earned 
as provided in Section 3(b).  Notwithstanding anything herein to the contrary, the payments and 
benefits to be provided to the Executive as set forth in this Section 5(g) shall be reduced, on a 
dollar for dollar basis, to the extent of any other termination payments or benefits provided by 
the Company to the Executive in connection with any “plant shutdown” or “mass layoff” under 
the Workers Adjustment or Retraining Act or any similar state or local worker dislocation 
statute. 

(h) Payments Upon a Termination for With Cause or Without Good Reason. 
In the event the Executive’s employment hereunder is terminated in accordance with Section 



5 
 

Doc #:NY6:568742.1 

5(c) or 5(f), the Company shall pay to the Executive any Salary earned but not paid through the 
effective date of such termination. 

(i) Continuing Rights.  Upon any termination of this Agreement, all of the 
rights and privileges of the Executive hereunder shall cease, except for his rights under this 
Section 5. 

SECTION 6. Nondisclosure of Confidential Information.  The Executive, except 
in connection with his employment hereunder or as required by law, shall not disclose to any 
person or entity or use, either during the Term or at any time thereafter, any information not in 
the public domain or generally known in the industry, in any form, acquired by the Executive, 
such information which, to the Executive’s knowledge, has been acquired, directly or indirectly, 
from any person or entity owing a duty of confidentiality to the Company or any of its 
subsidiaries or affiliates, relating to the Company, its subsidiaries or affiliates.  The Executive 
agrees and acknowledges that all such information, in any form, and copies and extracts thereof, 
are and shall remain the sole and exclusive property of the Company, and upon termination of 
his employment with the Company, the Executive shall return to the Company the originals and 
all copies of any such information provided to or acquired by the Executive in connection with 
the performance of his duties for the Company, and shall return to the Company all files, 
correspondence and/or other communications received, maintained and/or originated by the 
Executive during the course of his employment.   The obligations of the Executive under this 
Section 6 shall survive any termination of this Agreement. 

SECTION 7. Successors and Assigns.  This Agreement will inure to the benefit 
of, and be enforceable by, the Executive’s heirs and the Company’s successors and assigns.  The 
Company shall have the right to assign this Agreement or any part hereof or any rights hereunder 
to any successor-in-interest to the Company and to any affiliate of the Company, if such 
successor expressly agrees to assume the obligations of the Company hereunder. 

SECTION 8.   Severability and Governing Law.  If any provision of this 
Agreement is declared invalid, illegal or incapable of being enforced by any court of competent 
jurisdiction, all of the remaining provisions of this Agreement shall nevertheless continue in full 
force and effect and no provisions shall be deemed dependent upon any other provision unless 
expressly set forth herein.  This Agreement shall be governed by and construed in accordance 
with the laws of the State of New York applicable to agreements entered into and performed 
entirely within such State, without regard to principles of conflicts of laws. 

SECTION 9.   Notices. 

(a) All communications under this Agreement shall be in writing and shall be 
delivered by hand or mailed by overnight courier or by registered or certified mail, postage 
prepaid: 

(i) If to the Executive, at 7113 Old Overton Club Drive, Birmingham, 
AL 35242, or at such other address as the Executive may have furnished the Company in writing, 
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(ii) If to the Company, at 1200 State Fair Boulevard, Syracuse, New 
York 13221, marked for the attention of the Company’s General Counsel, or at such other 
address as it may have furnished in writing to the Executive. 

(b) Any notice so addressed shall be deemed to be given:  if delivered by 
hand, on the date of such delivery; if mailed by courier, on the first business day following the 
date of such mailing; and if mailed by registered or certified mail, on the third business day after 
the date of such mailing. 

SECTION 10.   Section Headings.  The headings in this Agreement are solely for 
the convenience of reference and shall not affect its interpretation. 

SECTION 11.  Complete Agreement, Waiver and Modification.  This Agreement 
contains a complete statement of all the arrangements between the parties with respect to the 
Executive’s employment by the Company, supersedes all existing agreements and discussions 
between them concerning the Executive’s employment and can only be amended or modified by 
a written instrument signed by the Company and the Executive.  The failure of a party to insist 
upon strict adherence to any term of this Agreement shall not be considered a waiver or deprive 
that party of the right thereafter to insist upon strict adherence to that term or any other term of 
this Agreement. 

SECTION 12.   Counterparts.  This Agreement may be executed in one or more 
counterparts, each of which shall be deemed an original and all of which together shall be 
considered one and the same agreement. 

SECTION 13.  Indemnity.  The Company or one of its subsidiaries, as appropriate 
shall indemnify Executive for any claim arising out of or in connection with the Executive’s 
service as an officer, director or employee of the Company or any such subsidiary, in the same 
manner and to the same extent as the Company or such subsidiary, as appropriate, indemnifies its 
current officers, directors and employees. 

IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of 
the date first above written. 

THE PENN TRAFFIC COMPANY 

By: /s/ Steven Panagos  
Name: Steven Panagos 
Title: Interim Chief Executive Officer of the 
Company 

EXECUTIVE 
 
/s/ James A. Demme  
       Name: James A. Demme 
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
---------------------------------------------------------------
 
In re 
 
Metaldyne Corporation, et al., 

 Debtors. 

---------------------------------------------------------------

x 
: 
: 
: 
: 
: 
: 
: 
x 

 
 
Chapter 11 
 
Case No. 09-13412 (MG) 
 
(Jointly Administered) 

 
ORDER APPROVING AND AUTHORIZING THE ENGAGEMENT  

OF LARRY CARROLL AS AN OFFICER OF EACH OF THE DEBTORS,  
NUNC PRO TUNC AS OF OCTOBER 8, 2009, AND CERTAIN RELATED RELIEF 

 
 This matter coming before the Court on the Motion of Debtors and Debtors in 

Possession for an Order Approving and Authorizing the Engagement of Larry Carroll as an 

Officer of Each of the Debtors, Nunc Pro Tunc as of October 8, 2009, and Certain Related Relief 

(the "Motion"),1 filed by the debtors and debtors in possession in the above-captioned cases 

(collectively, the "Debtors"); the Court having reviewed the Motion and having heard the 

statements of counsel regarding the relief requested in the Motion at a hearing before the Court 

(the "Hearing"); and the Court having found that (a) the Court has jurisdiction over this matter 

pursuant to 28 U.S.C. §§ 157 and 1334, (b) this is a core proceeding pursuant to 28 U.S.C. 

§ 157(b), (c) notice of the Motion and the Hearing was sufficient under the circumstances, and 

(d) a sound business purpose exists for the relief granted herein; and the Court having 

determined that the legal and factual bases set forth in the Motion and at the Hearing establish 

just cause for the relief granted herein; 

 

                                                 
1  Capitalized terms not otherwise defined herein shall have the meanings given to them in the Motion. 
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IT IS HEREBY ORDERED THAT: 

1. The Motion is GRANTED. 

2. The engagement of Larry Carroll as an officer of the Debtors on terms and 

conditions consistent with those set forth in the Motion and the Employment Agreement is 

authorized and approved, pursuant to sections 105(a) and 363(b) of the Bankruptcy Code, nunc 

pro tunc as of October 8, 2009, and the Debtors, and any successor thereto, are authorized and 

empowered to perform their obligations under the Employment Agreement. 

3. The Debtors are authorized, as may become necessary or appropriate 

under the circumstances, to appoint Mr. Carroll to such additional officer positions and/or as a 

director on one or more boards of directors of the Debtors. 

4. The Debtors and their officers, employees and agents are authorized to 

perform all acts and make all payments that may be necessary or appropriate in connection with 

the employment of Mr. Carroll as approved or authorized herein. 

5. Pursuant to Rule 6004(h) of the Federal Rules of Bankruptcy Procedure, 

this Order is effective upon its entry, and the Debtors are authorized to take any and all actions 

and enter into all transactions authorized by this Order immediately. 

Dated: New York, New York 
 ____________, 2009 

____________________________________ 
UNITED STATES BANKRUPTCY JUDGE 
 


