ORIGINAL

~ UNITED STATES BANKRUPTCY COURT FOR THE NORTHERN DISTRICT OF TEXAS PROOF OF CLAIM
-Name of Debtor: (Check Only One): ' : Case Number;
£kOpus West Corporation
L] Opus West Construction Corporation 09-34356
Oow. Commercial, Inc.
3 Opus West LP

] Opus West Partners, Inc.

NOTE: This form should not be used to make a claim for an administrative expense arising afier the commencement of the case. All other requests Jor payment of an
administrative expense may be filed pursuant 10 11 U.S.C. §503.

Name of Creditor (the person or other entity to whom the debtor owes money or property: D Check this box to indicate that this

Bayside Technology Park RECEIVED aim smends » previously filed
c/0 GS Management Company
5674 Sonoma Drive NOV 03 2009 Court Claim Number:

Pleasanton, CA 94566 f known)

B LIC GROUP Filed on:

Name and address where notices should be sent:

: DCheckthisBoxifyqum'awmﬂmt
Telephone number: - : ' ) anyone clse has filed a proof of claim

Email Address: . ! ) ’ = Lo :elatmg tto your c};:‘c:&‘:h copy of
Name and- address where Ppayment should be sent (if different from above); .
0O Check this box if you are the debtor or
trustee in this case,
Telephone number; .
1. Amoaunt of Claim nf of‘ Date Case Filed: ' $ 3,2/5, .60 — 5 Amountef En t
If all or part of your claim is secured, completq item 4 below; however, if all of your claim 1s-unsecured, do not complete Priority under 11 US.C, §507(a).
item 4, If any portion of your claim falls
If all or part of your claim is entitled to priority, complete item 5. in one of the following categories,
. e . . L. . . check the box and state the
D Check this box if claim includes mterest or other charges in addition to the principal amount of claim. Attach amount.
itemized statement of interest or charpes, . . -
2. Basis for Chaim: _ Recorded (CARTS Specify the prierity of the claim.
(See instruction #2 on reverse side.) ﬁ"m “;lg;‘m "lb”x‘ﬁm under
3. Last four digits of any number by which creditor identifies debior: iy §507(a)1XA) or -
3a. Debtor may have scheduled as: . ..
(Sec instruction $3s on reverse side). . D Xpas:i;:;';;;' OF conumissi an;;o
4. Secured Claim (See instruction #4'on reverse side.) days before filing of the b
: ;- : ition or cossation of the debtor’
Check the appropriate box if your claim is secured by a lien on property or a right of setoff and provide the requested minessmwhichewx ; en:licr— “a
information, L

U.S.C. §507 (a)(4).

Nature of property or right of setoff: [ Real Estate [ Motor Vehicle O Equipment (Jother 0O S;“g:’:m :‘;g;?’gsm

Value of Property: S_ Annua) Interest Rate % (ax5).
: . 03 p t0 52,425 of depasits toward
Amount of arrearage and other clurgq u of time case filed included in secured claim, if any: L purchase, lease, or rontal of
Basis for perfection; Amount Unsecured: § property or services for
. ) family, or household uss — 1
s . . . . U.S.C. §507 (aX7).
6.Credlts:Thenmoumofal]paymcntsonthxsclmmhasbeencrednedforﬂxep\n-poseofmakmgﬂusproofofclm D T " ©
axes or penalties owed
7. Documents: Attach redacted copies of any documents that support the claim, such as Promissory notes, purchase - governmental units - 1] U.S.C.
orders, invoices, itemized Statements or running accounts, contracts, judgments, mortgages, and security agrecments. You §507 (a)(8).
may also attach a summary. Attach redacted copies of documents providing evidence of perfection of ) D Other — Specify applicable
a security interest. You may also attach a8 summary, (See instruction 7 and definition of “redacted” on reverse side.) paragraph of 11 U.S.C. §507 (X
DO NOT SEND ORIGINAL - ATTACHED DOCUMENTS MAY BE DESTROYED AFTER ).
SCANNING. Amount entitled to Ppriority:
If the documents are not afai ble )ﬁu exp}(}nl L
' igndtuye: ligg this claim must sign it. Sign and print name and title, if any, of FOR COURT USEONLY
Date: . gtor/ O thorized to filg this claim anrrz;u address and telephone OPUS WEST
11/02/2009 (P10 o oo of sy iy TR
Phillip G. Vermont 00354

Penalty for presenllngﬁWl claim: Fine of up to $500,000 or imprisonment for up to 5 years, or both. 18 U.S.C. §§ 152 and 3571,
Modified B10 (GCG) (12/408) : .
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In re: Opus West Corporation, et al. (Debtors)

U.S. Bankruptcy Court, Northern Dist. of Texas, Case No. 09-34356

CERTIFICATE OF SERVICE

I, Sue Betti, declare:

I am employed in Alameda County, State of California, am over the age of eighteen
years, and not a party to the within action. My business address is 5000 Hopyard Road, Suite
400, Pleasanton, California 94588. 1am readily familiar with the business practice for collection
and processing of correspondence for mailing with the United States Postal Service and/or other

overnight delivery.

Under overnight delivery practice, all mailings are deposited in an

authorized area for pick-up by an authorized express service courier the same day it is collected
and processed in the ordinary course of business. On the date set forth below, I served the within:

PROOF OF CLAIM

on the parties in this action by placing a true copy thereof in a sealed énvelope, and each

envelope addressed as follows:

Attorneys for Opus West Corporation, Opus
West Construction Corporation, and O.W.
Commercial, Inc.:

Clifton R. Jessup, Jr.

Greenberg Traurig, LLP

2200 Ross Avenue, Ste. 5200

Dallas, TX 75201

Attorneys for Opus West Partners, Inc., and
Opus West LP:.

Peter Franklin

Doug Skierski :

Franklin Skierski Lovall Hayward, LLP
10501 N. Central Expressway, Ste. 106
Dallas, TX 75231

Office of the U.S. Trustee
1100 Commerce St., Room 976
Dallas, TX 75242

(By U.S. Mail) I caused each such envelope to be served by depositing same, with
postage thereon fully prepaid, to be placed in the United States Postal Service in the
ordinary course of business at Pleasanton, California.

[xx]

[ 1 (By Facsimile) The above-referenced document(s) was transmitted by facsimile
transmission to the number(s) shown and the transmission was reported as complete and
without error.

(1] (By Overnight Delivery) I caused each such envelope to be served by depositing same in
an authorized area for pick-up by an authorized express service courier (UPS Overnight)
the same day it is collected and processed in the ordinary course of business .

[] ~ (By Personal Service) I caused each such envelope to be delivered by hand to the persons
named above.

I declare under penalty of perjury that the foregoing is true and correct and that this declaration
was executed on November 2, 2009, at Pleasanton, California.

A Bt

Sue Bétti

PROOF OF SERVICE

1 \\Fsprolaw\ProLawDocs\G0423.082\207578.doc




ATTACHMENT 1

Amount due as of July 1, 2009

1. Drainage Assessments ($568.35 x 3) or
2. Common Area Maintenance Charges to
July 1, 2009

Total as of July 1, 2009

Amount due througfl October 2009

Total to October ($2,273.67 + $1,001.93)

\\Fsprolaw\ProLawDocs\G0423.082\207574.doc *

$1,705.05

$ 568.62

$2,273.67

$3,275.60




9/15/2009 GS MANAGEMENT COMPANY 12:27:10PM
User: LAURIE - Page 3 of 4
Aging Report
(Detailed)

Property: BAYSIDE as of 09/15/2009
4612 TECHNOLOGY PARK ‘
: AGED AGED AGED AGED OVER
Unit Unit Reference Occupant Deposits Balance 1-30 31-60 61-90 90
Type Number Name Held Due DAYS DAYS DAYS DAYS
CURR 0041 OPUS WEST CORPORATION 0.00 568.62 284.31 28431
Contact Jeff Lee - Dir. RE Devel
Phone (925) 730—}254
CHARGE CHARGE CHARGE
CODE DESCRIPTION DATE
CAM BTP CAM CHARGES 04/01/2009 284.31
CAM BTP CAM CHARGES 284.31

07/01/2009



9/15/2009 GS MANAGEMENT COMPANY 12:27:10PM
User: LAURIE - Page 1 of 4
Aging Report
(Detailed)

Property : BAYSIDE TECH PARK as of 09/15/2009
4510 DRAINAGE ASN
: AGED AGED AGED AGED OVER
Unit Unit Reference Occupant Deposits Balance 1-30 31-60 61-90 90
Type Number Name Held Due DAYS DAYS DAYS DAYS
CURR 0041 OPUS WEST CORPORATION 0.00 2,280.76 57511 568.35 1,136.70
Contact Jeff Lee - Dir. RE Devel
Phone (925) 730-3254
CHARGE CHARGE CHARGE
CODE DESCRIPTION DATE
BTP BTP DRAINAGE ASSESSMENTS 01/01/2009 568.35
BTP BTP DRAINAGE ASSESSMENTS 04/01/2009 568.35
BTP BTP DRAINAGE ASSESSMENTS 07/01/2009 568.35
BTP 2009 ADJ JAN-SEPT 07/20/2009 575.71




R UL RO LN A , L dsieonarcun (LD
BAYSIDE TECHPARK DRAINAGE ASN- - - - " "0 "0l oo 0 - e T OPUS-WEST CORPORATION . . .7 ".”
- 6loGS MANAGEMENT COMPANY. . |~ .~ nnr o[y L pARCEL 4, PMIS259. o
5674 SONOMA DRIVE Co e oo sk Statement: R FREMONTCA O4s38 T < .
PLEASANTON, CA 94566 .~ . - : : L AN

7 'DATE

0170172009, -

1010172009 -BTP'DRAINAGE ASSESSMENTS

.TOTAL CURRENT .

"I .you. have any.questions, plea:
- Nan'Barifigiomew,; Pértfalio

Attn:-Don Lit
;1900HopyarJRd: Suite-10
: easanton, CA 94

Please Return This Coupon With Your Payment

Date : 10/01/2009

BAYSIDE TECH PARK DRAINAGE ASN
c/o GS MANAGEMENT COMPANY

5674 SONOMA DRIVE

PLEASANTON, CA 94566 Amount Due 1 $3,041.01

Unit : 4510-0041-CU

Send Remittance to :

OPUS WEST CORPORATION BAYSIDE TECH PARK DRAINAGE ASN

Attn: Don Little c/o GS MANAGEMENT COMPANY
5674 SONOMA DRIVE

4900 Hopyard Rd, Suite 100 PLEASANT
Pleasanton, CA 94588 ANTON, CA 94_566

Bill to:




: .~ OPUS WEST CORPORATION . -+
o o o K. PARCELAPMSISY T T L
- | -Statement - J - rrRewoNT.CA 4538

BAYSIDE TECHNOLOGY PARKCAM - *
.. tlo GS MANAGEMENT COMPANY - -
- S6TASONOMADRIVE. > =" .. .~
“PLEASANTON; CA' 94566

ID/0172009 _BTP.CAM:CHARGES:
10/01/2009 " BTP CAM JAN:SEPT AL

Total Amo:

" Comments:

Please Return This Coupon With Your Payment

Date : 10/01/2009

BAYSIDE TECHNOLOGY PARK CAM
c/o GS MANAGEMENT COMPANY
5674 SONOMA DRIVE

PLEASANTON, CA 94566 AmountDue 81030

Unit : 4612-0041-CU

Bill . Send Remittance to :
' BAYSIDE TECHNOLOGY PARK CAM
gg SSD‘Q’nEEiTtEORPORATION ¢/o GS MANAGEMENT COMPANY
: 5674 SONOMA DRIVE

4900 Hopyard Rd, Suite 100
Pleasanton, CA 94588 PLEASANTON, CA 94566
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RECORDING REQUESTED BY

"RECORDED af REQUEST QF
PIOREER TITLE COMPANY
at 10:30 AM.

JAN 24 1384

OFFICIAL RECORDS OF
ALAMEDA COUNTY CALIFORNIA

(ﬂé}aa RENE C, DAVIDSON
4

WHEN RECORDED RETURN TO:

Renco Investment Company
1285 Ozkmead Parkway
Sunnyvale, CA 24086

At Sue R g P St St Vs il N Nt Vil

COUNTY RECORDER -

DECLARATION OF COVENANTS, CONDITIONS
AND RESTRICTIONS OF THE
BAYSIDE TECHNOLOGY PARK
THIS DECLARATION is made onc:)aﬂ,mz /2 1984, by RENCO
INVESTMENT COMPANY, a California general partnership, WESTLAND
INVESTMENTS, a California limited partnership, and BAYCO
ENTERFRISES, a California limited parinership,. (the "Declar-

" ants") as the owners of that certain real property situated in
the City of Fremont, County of Alameda, State of California
described in Exhibit "A" hereto, which exhibit is by this
reference incorborated herein'as-;f fully set forth heiein, to
be effective as of the date it is recorded in the Official
Records of Alameda County.

ARTICLE 1
- GENERAL DEFINITIONS
.1.1' General: Unless the context otherwise specifies or

.requires,'the terms defined in this Article shall, for ail

purposes of this Declaration, have the meanings .herein speci-

fied. A ' . ' , ' "
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1.2 Approving Agent: The term "Approving Agent" shall
mean ‘Renco Pféperties, Inc., a California corporation, until
such time as it ceases to be Appronng Agent in accordance
with Article 6 below. Thereafter, the "Approv;ng Agent" shall
be the person or entity, if any, then serving in that capacity
pursuant to the provisions of said Article 6.

1.3 Architect: The term "Architect® shall mean a person
holding a certificate to practice architecture in.the State of
California under authority of the Business and Professions

code of the State of California.

1.4 Bayside Technology Park: The term "Bayside Tech~
nology Park" shall mean all of the real property subject fo

this Declaration.

1.5 Building Area: The term "Building Area shall mean
any portion of any Lot which is covered by 2 building qf'
structure, including covered walkways, tank farms, covered
loading areas, covered entrances, multi-storied parking .
structures and the like, but shall exclude roof overhangs,
decks, trash enclosures and the like. Building Area shall be
meﬁsured from tﬁe outside suxface of the suéermost exterior
walls, progected vertically down to ground level.

1.6 gg;x; The term "City" shall mean the City of
Fremont, in the County of Alameda, State of Callforn;a.

1.7 Declaration: The term "Declaration® shall mean th;s

Declaration of Covenants, Conditions and Restrxct;ons,.as
. A}
amended or supplemented from time to time.
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1.8 Deed of Trust: The term "Deed of Trust" or "Trust

Deed" shall mean a morigage as well as a deed of trust.
1.9 Front: The term "front" shall mean, with respect to
any building or structure, any wall facing a street,

1.10 Improvements: The term "Improvements" shall

inelude, without limitation, all improvements, structures,
buildings, outbuildings, storage and refuse areas, sheds énd
tank farms; fences, screening walls and entryways; utility
distribution facilities, drainage systems, exterior equipment
and piping, and exterior ductwork; signs; exteriox stairways;
parking lots, driveways, walkways, and other pavement; and |
landscaping.

1.11 Lagoon Landscape Easemeni: The term "Lagoon Land=

scape Easement" shall mean any and all of those easements
shown on ény Recorded parcel or subdivision map affecting any.
of the land within-Bayside Technology Park as "Lagoon Land-‘
scape Easemeﬁts“ or "L.L.E.*"

1.12 Lot: The term "Lot" shall mean any portion of the -
Bayside Technology Park which is a legally described lot ox
parcel or is designated as a lot or parcel on any Recorded
parcel or subdivision map affecting ahy of the land within the
Bayside Téchnoloqy Park. ?he term "Lot" shall not include any
portion.of a street. |

1,13'-Mortgagee= The term "Mortgagee" shail mean a bene-

"~ ficiaxy uqder'or a holder of a Deed of Trust as well as a

M . . A
mortgagee iunder a mortgage.




)

00T-28-2005 FRI 11:22 AM P. 05/63

{ 't ) ‘ 84*0,5‘48

1.14 Owner: The term "Owner" shall mean and refer to any
persoh or entity owning a fee simple estate in any Lot or any
portion thereof, except a person or entity who holds such
interest as security for the payment of an obligation (unless
such security holder is in actual possession of said Lot).

1.15 Paved Area: The term “Paved Area" shall mean any

portion of a Lot which is paved or covered with pavement (such
as asphalt, concrete or any other paving material), including
parking areas, sidewalks, driveways, walkways, curbs and the
like.

1.16 Rear: The term "rear” shall mean, with respect to
any building or structure, the side opposite from the front
and the term "rear property lihe“ shall refer to thé propert&
line of a Lot runping most nearly opposite from and parallel
to the rear of the building(s) located thereon. However,'a
corner Lot (i.e., with frontage along two stréets), and any
building or structure lécated on a corner Lot, shall be deemed
to have two "fronts" and two "sides," but not to have any
"rear."

*1.17 gecord: The term "Record" (and any variation
théreq? such as "Recorded" or “Recordation") shall refer to
recordation in the Official Records of Alameda County, State

of -California.

1.18 Side: The texm “"side" shall mean, with respect to

any building or structure, any wall which is not:a "front" or

L}
a “"rear."
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1.19 Sign: The term “sign” shall mean any structure,
sign, device, contrivance, poster, banner or the like fastened
or affixed to the ground or an Improvement, electric ér.
non-electric, and all parts thereof, which is (i) visible from
neighboring property (including if located within a building
put visible through a window) and (ii) erected or used for
advertising, dissemination of information, and/or identifica-
tion purposes or upon or within which any poster, printing,
lettering, painting, -or other advertising, information or .
jdentification device of any kind may be fastened or affixed,

1.20 Streets: The term "street(s)” shall mean any
publicly dedicateé street; highway, or other publicly"
aedicated'tho:oughfare within or adjacent to the Bayside
Technology Park and shown on any Recorded subdivision or
parcel map, or record of survey, whether designated thereon as
a publicly dedicated street, boulevard, place, drive, rcad,

terrace, way, lane, circle or court.

1.21 Visible From Neighboring,?roberty: The term "visi-—

ble from neighboring property" shall mean, with respect to any
given objeﬁt located on a lLot, that such object is or would be
visible to a person six (6) feet tall having 20/20 vision and
standing on any pari of a neighboring property at an elevation
no higher than the elevationzof the §ase~o£ the opject being'

viewed. For the purposes of this paragraph, the term "neiéh—

boring property” shall include, with reépeét to any Lot, any
. ’ .
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abutting street, any abutting Lot, and any Lot separated from
said Lot merely by a street,
ARTICLE 2
PROPERTY SUBJECT TO THIS DECLARATION

2.1 General Declaration -Creating the Mutual

Restrictions: Declarants ﬁereby declare that all of the real
. property located in the City of Fremont, County of Alameda,
State of California and described in Exhibit "A" (the "Bayside
Technology Park") is and shall be held, conveyed, sold,
hypothecated, encumbered, leased, rented, used, subdivided,
occup;ed built upon, or otherwise used, improved or transfer-
red, in whole or in part, subject to this Declaration and that
this Declaration, and all the covenants, conditions, restxric~
tions and agreements herein contained, are declared, estab-
1ished and agreed to be for the purpose of enhancing and
protecting the value and attractiveness of said real property
and are in furtherance of a general plam for the subdivision,
improvement and sale of said real property, for the direct}
mutual and reciprocal benefit of each and every Lot contained
within the‘Bayside Technology Park. This Declaration, and all
of thg.covenants, conditions and restrictions herein
contained, are and shall be (i) mutual equitable servitudes
burdening -each Lotkfor the benefit of all other Lots within
the Bayéide Technology Park and (ii) "covenants rdn£ing_with
the land,” the burdens of which shall be bind%ng upon ;ach

ILot, and the successive Owners of said Lot and each lessee,

o

AW el maais et senscar + et o sesenre s e b
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'licensee, occupant or user of said Lot, for the direct benefit
of eacth other Lot and the successive Owners of each other Lat,

2.2 Additional Land: At any time while the Declarants

(or any of them) own twenty percent (20%) or more of the area
within the Bayside Technology Park (excluding streets), they
(or any of them) may add to the Bayside Technology Park all or
. any portion of any land which they or their principals own or
have a direct or indirect interest in which is contiguous to
the perimeter of the Bayside Technology Park. Land separated
from the Bayside fechnology Park merely by a street shall.be
considered "contiguous" thereto, Such addition to Bayside |
Technology Park shall be accomplished by Recording a Notice of
Addition of Land, which contains at least the provisions
specified in paragraph 2.3. Thereupon, all of the pro%isions
of this Declaration shall apply to such land, and such land
shall be included in the Bayside Téchnology Park for all the
purpcses of this Declaration,'in the same manner and to the
same extent as if it were originally covered by this Declara-
tion, and such added real property shall be inéluded in the
definition‘of "Bayside Technology Park" for all purposes
hereunder. Thereafter; the rights, powers and responsibil-
ities of the Owners and occupants of Lots within such added
real ‘propexty shall be the same as those -of the Owners and
'occupéhts of Lots within the real property described in

Exhibit "A."




0CT-28-2005 FRI 11:23 AM

¢! !

2.3 YXNotioce of Addition of Land. The Notice of Addition

of Land referred to in paragraph 2.2 shall contain at least
the following provisions:

A, A féference to this Declaration, stating the
date and instrument number of its Recording and the reel and
image (s) or book and page (s) at which it was Recorded;

B. A legal desciiption of such added real
property;

C. 2 statement that all of the provisions of this

Declaration shall apply to such added real property and that

such added real property is part of the Bayside Technology

Park:; and

D. such other or different covenants, condit;ons

and restrictions gs the owner(s) of such real property'shall,
in.their discretion, specify to regulate and control the use,
occupancy and improvement of such added xeal property, if any.
ARTICLE 3
APPROVAL OF PLANS FOR IMPROVEMENTS

3.1 Requirements of Plan Approval: Declarants desire

that hammony and compatibility of architectural and landscape
design and layout be méintained throughout Bayside'Technoloéy
Park. 1In order to achieve this purpose, no Improvement shall
bezerected, placed, constructed, removed, ;ubstant;ally
remodeled, rebuilt or reconstructed on any Lot except in
accordance with Final Plans therefor, first approved in

. A}
writing by the Approving Agent in accordance with this

P, 09/63

H-015148 .
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article 3. With respect to any Lot, Plans submitted to the
Approving Agent for such approval by any person or entity
(including any lessee, civil engineer|or Architect) other than
an Owner shall include therewith the written }equest by the
owner of such Lot for approval, The Approving Agent shall
have no obligation to accept, review,{or approve Preliminary
Plans, Final Plans, or sign plans whigch do not have any such
owner's written request for approval pr for which the appro-~
priate plan review fee (set forth in paragraph 3.8 belowi has

not been paid.

3,2 Preliminary Plans: Any Owner, lessee or other occu-

pant of a Lot desiring to construct y Improvement thereon,

. or his authorized agent, (the. "Appli ant“).shall first sﬁ£mit,
jn duplicate, preliminary plans and specifications for the
proposed Improvements (the "prelimin ry Plans") to the Approve
ing Agent for its approval. All Preliminary Plans must be
prepared by an Architect (unless the |Approving Agent otherwise
agrees), must be in such form anéd contain such information as
may be required from time to time by |the Approving Agent as a
condition Ep its review, and must include at least the follow-
ing: _

. A. - 'Such information as ig then.required by the

city for site approval;

B, A site development plrn showing all easements

A}

of record, all setback lines, and thr location of all proposed
b

Improvements, including structures, puildings, driéeways,
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parking areas, loading areas, walkways, landscaped areas,
storage and refuse areas, fences, and walls;

c. A building layout for each building, showing
all entryways, truck doors, loading docks, exterior doors and.
stairways, balconies and walkways;

D. A landscaping plan showing the location, type
and size of planting materialj;

E. A sign and exterior lighting plan generally
show;ng location, size, type and desmgn,

F. A building elevation plan for each building or
structure showing dimensions, materials and exterior color
schemes (including color samples) ;

G. ' A preliminary grading and drainage plan in form
and content suffigcient for the Approving Rgent to determine
the general drainage system proposed for the Lot and the.
.effects such éystem will have on the overall drainage system
fox the Baysmde Technology Park;

H. A screening plan depicting the screening of all

-3

items required to .be screened hereby or by the Approving Agent
and Showing the proPosed location, dimension, materials and
: ei?erigr color scheme (including color samples) for all such
screeping;
- Y. A site development summary setting forth the
following: the gross area of the Lot both in acres (to the
. nearest 1/1000th) and in square feet; thé ﬁuilding Axea in

N

i square feet; the percentage of Building Area to Lot area; the
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number of stories and the gross area in square feet of each
floor within 211 buildings on said Lot; the Paved Area in
square feet (together with the percentage cf Paved Area
devoted @o parking, driveway and storage uses, respectively){
the percentage of Paved Area to Lot area; the total number of
full-size, compact and handicapped parking spaces provided;
the number of square feet of total floor space in all build-
ings on the Lot per parking space; the gross landscapg area in
square feet; the percentage of landscape area to Lot area; and
the area in square feet of the landscaped planter boxes,
islands, tree wells and the like located in the Paved Areas
used for parking; '

J. A statement of the proposed use of the Lot gnd
structures described in said Preliminary Plans; and
' K. & certificate by the Architect or other
preparer of such Plans cerxtifying that he has read and under-
séands the provisions of this Declaration, and that the

Preliminary Plans comply therewith,

3.3 Approval of Preliminary Plans: With respect to

Preliminarx’flans prqperly‘guhmitted for approval:
} A.  Approval of Preliminary Plans will be based, in
géneral, on whethe; the broposed Improvements are
_asesthetically pleasing -and -compatible with other .contemplated,
propbsed or present Improvements within Bayside Technology
:Pgrk.' The Approving Agent ma§ take into account, among othe¥

Al

things,. adeguacy of site dimensions, conformity and harmony of
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external design with other contemplated, proposed or present
Improvements within Bayside Technology Park, effect of
1ocation and use of the proposed Improvements on nearby Lots,
quality and/oxr appearance of proposed construction methods
and/or materials (with consideration being given to how and to
what extent the proposed Improvements will deteriorate with
age), and any other factor relating to the impact of the
proposed Improvements on other Lots and/or the aesthetics of
the propogea Improvements (both by itself and in relation to
other contemplated, proposed or present Improvements within
Bayside Technology park). The Approving Agent shall have no
duty or resPonsibility to rev}ew any Preliminary Plans to
determine, evaluate or review (i) the structural safety or -
integrity of proposed Improvements, (ii) the suitability ox
adequaéy of the proposed design or layout for any use or
purpose, (iii) compliance with the provisions of 2rticle 4
and/or.Article 5 hereof,'and/or (iv) compliance with
gavernmental regulation$ goﬁerning the construction or use of
the‘proposed improvements, all of .said items being the sole
responsibi}ity of the Ownex. similarly, the Approving Agent
shall not be_concérned yith interior design of proposed
imé;ovéments{ except to the extent the interior design affects
exterior -appearance, téafiic patterns. {both pedestrian .and

autqmébile), nsage of parkiqg, and the like, However, without

limigipg the generality of the foregeing, the Approving Agent

v )
.
i
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may disappxove any Preliminary Plans on any reasonable ground,
including, but not limited to, any of -the following:

(1) Failure to comply with any of the provi-
sions of thie Article 3; ‘

(2) Failure to include any item or infermation
in such plans and specificatioms which is expressly required
hereby or is reasonably requested by the Approving Agent;

(3) Unless the Approving Agent has otherwise
previously agreed, failure to have such plans and specifica-
tions prepared by an Architect in the form required hereby;

(4) Inadequacy of the proposed numbexr of
onsite parking spaces considering the contemplated use or
future possible use of the Improvements proposed;

(5) Objection to the location of any Improve=
ment, iﬂcluding cbjection based oﬁ the proposed location in
relat;on to other Lots and/or other Improvements
(contemplated, proposed,: ox present) within the Baysxde
Technology Park; '

. (6) Objection to the proposed grading plan
and/oxr dra%nage system; '

. (7) Objegtion to the exterior‘design, appear;
ance; censtruction materials,'color scheﬁe, finish, propox-
tions, style or archltecture, height, ‘bulk .and/or appropriate-
ness of any Improvement, 1nclud1ng objection based on incom-

_patibility, inappropriateness, or lack of harmony in relation

' A
i
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.
to other improvements (contemplated, proposed, Or present)
within the Bayside Technology Park;

(8) Objection to the proposed landscaping plan
and/or landscaping materials, including.objection based on
incompatibility, inappropriateness, or lack of harmony in
relation to other landscaping plans and/or landscaping mate-
rials contemplated, proposed, or present within thg Bayside'
Technology Park;

(3) Failure to comply with any of the 1iﬁita—.
tions set forth in Article 4 below, unless a variance has been
granted in accordance with paragraph 4.16; and/or

(10) Objection based on any other reason or
matter which, in the judgment of the ﬁpproving Agent, would
render the proposed Improvement (s), in whole or in parﬁ,
incompatible with, inappiopriate to, or inharmonious with the
general plan for improvement of Bayside TechnologybPark or any
other Improvements (contemplated, proposed,. ox present) within
the Bayside Technology Park.,

B. _The Approving Agent may, from time to timé,
enact (or amend existing) additional criteria for landscape
apprOYFl, setting forth any reguirements the Approving Agent
may deem desirable regarding landscaping, such as specifying
whi:ch portions of landscaped areas must be planted in sod .
ljawns; which types of plantings are permitted in non;awn
areas; which types of planting# are prohibited; any

Y

requirements governing placement of irrigation systems, trees,

4
-
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raised pianter boxes, and the like; and/or any other matter

. concéxrning landscaping. The existence of any such criteria
shall not limit the right of the Approving Agent to disapprove
any landscape plans or specifications submitted for review,
even if such plans or specifications conform to such criteria.

c. The Approving Agent may conditionally approve

Preliminary Plans submitted for review. In sqch event, the
Preliminary Plans will be deemed approved. However, the
Approv;ng Agent will have no obligation to approve correspond-
ing "Final Plans" (below defined) until each condition imposed .
in the Preliminary Plan Approval is elther satisfied or waived
in writing by the Approving Agent.

- D. Any Preliminary Plan Approval granted shall be
valid and effective for a period of twelve (12) months only
(the "Preliminary Plan Approval Period"). If the Aéplicant
has not submitted cérresponding Final Plans to the Approving
Ageﬂt within §aid twelve (12) month period, then the Prelimi-
nary Plan Approvél shall be deemed revoked unless the Approv-
ing Agent, upon request made by the Applicant in writing prior
to the expiration of said twelve (12) month period, extends in
writing the time for submitting Final Plans. Such extensions
shall not be unreasonabiy withheld; provided, however, the
approving Agent shall not be obligated to grant extension(s)
exceeding thirty-six (36) months in the aggregate.

3.4 Final Plans: Following approval or conditional

approval of Preliminary Plans and prior to the expirat;on of

.
-
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the Preliminary Plan Approval Period, the Applicant may

“submi%; in duplicate, -final plans and specifications for the
proposed Improvements (the "Final Plans") to the Approving
Agent for its approval. BAll Final Plans must be prepared by
an Architect and be in such form and contain such 1nformatlon
as may from time to time bhe requlred by the Approving Agent as
a condition to its review and must include such information as:
is then required by the City (ox its successor jurisdiction)
for the issuance of a building permit. |

3.5 Approval of Final Plans: With respect to Final

plans properly submitted for approval:

A, Approval of the Final Plans will be based
on whether they conform to their corresponding approved or
conditionally approved Preliminary Plans and, if the Prelimi~-

" pary Plans have been conditionally approved, whether all
conditions to Preliminary Plan Approval have bheen satisfied ox
waived. The Approving Agent shall be under no obligation to
approve Final Plans, even if they strictly conform to their
corresponding approved Preliminary Plans; unless the Appl;eant
shall have .also obtalned-a Grading and Drainage Plan Approval
from the Bﬁysidé>Techﬁblogy Park Drainage System Maintenance
Associaﬁion. The Approving Agent may also disapproﬁe any
Final Plans on any of the following grounds:

(1} Fajilure to comply with any of the provi-

sions of this Article 3;
N
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(2) Failure to include any item ox information
in such plans and specifications which is expressly required
hereby or is reasonably requested by the Approving Agent;
and/oxr | )

(3) If the Final Plans disclose any items not
included in the approved Preliminary Plans and such items
wonld not have been approved had they been then disclosed in:
the Preliminary Plans:

B. Any Final Plan Approval granted shall be valid
and effective for a period of twelve (12) months only (the
vFinal Plan Approval Period”). If the Applicant has not
commenced construction of Improvements in accordance with the
Final Plans so approved within said twelve (12) month period,
then the Final Plan Approvai chall be deemed revoked unless
the.Approving Agent, upon request made by the Applicant in
writing priof to the expiration of said twelve (12) month
period, extends in writing the time for commencing construct=-
ion. Such extensions shall not be unreasconably wi£hheld;
provided, however, Fhe Approving Agent shall not be obligated

" to grant egtension(s) exceeding thirty-six (36) months in the
aggregate. .

3.6 Changes to Appearance of Existing Improvements:

-Oonce ~constructed, the -appearance of an.Improvement, including
jts exterior surface or landscaping, shall not be altered or
changed, in color or otherwise, without firs; obtaining the"

A

approving Agent's written approval, Plans for such
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_alterations or changes shall be submitted to the Approving

Agent“firstﬂin-preliminary form (for review and approval in
actordance with paragraph 3.3) and then in final form (for
review and approval in accordance with paragraﬁh 3.5), unless
otherwise agreed in writing by the Approving Agent.

3.7 signs: No sign shall be erected, placed,
constructed, removed, substantially remodeled, rebuilt or
reconstructed on any Lot except in accordance with plans
therefor, first approved in writing by the Approving Agent.
Sign plans submitted for approval must show the type {e.g.(
monument sign), layout, dimensions, location, construction
materials and method of construction (including color
samples) , and proposed method of lighting (if any) of the
proposed 'sign and-such additiongl information as the Approving
Agent may.reasonably request. Unless a variance has been

granted éursuant to paragraph 4.16, all signs must conform to

" any sign criteria, enacted pursuant to paragraph 4.15, in

effect at the time sign approval is granged. However, the
existence of such sign criteria shall not limit the fight of
the Approving Agent to disapprove any éign plans submitted for
review, even if sﬁch plans conform to suqh criteria.

3.8 DPlan Review Fees: Plan review fees shall be pald to

the Approving Agent as follows:

A. For each th, concurrently-with each submission

of Preliminary Plans or revised Preliminary ?léns:for review

Ay

and approval,.the Applicant'shall pay a review fee egual to:

e
»
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(1) Two Hundred Fifty Dollars {$250.00} when

the plans submitted are prepared by an Architect (ox such
jncreased amount as the Approving Agent may reasonably charge,
provided such increased fee is uniformly applied); and

(2) Five Hundred Dollars ($506.00) in all
other cases (or such increased amount as the Approving Ageant
may reasonably charge, provided such increased fee is
uniformly applied).

Be. For each Lot, concurrently with each subm%ssion
of Final Plans, the Appiicant shall pay a review fee equal to
Five Hundreé Dollars ($500.00) (or such increased amount as
the Approving Agent may reasonably charge, provided such
increased fee.is uniformly applied).

C. For each Lot, concurrently with each submission
of sign plans for approval pursuant to'paragraph 3.7, if such
s;gn plans are submltted separately from Preliminary Plans o¥
Final Plans for the Lot on which the proposed sign is to be

'1ocated, the Applicant shal; pay a review fee equal to Fifty
Dollars ($50.00)'(or such incéeased amount as the Approving
Agent may reasonably charge, provided such increased fee is

uniformly applied).

3.9 Result of Inaction: If phe Apppoving Agent féils
elther to approve, conditionally approve, OI . d;sapprove .any
glven set of proposed Preliminary Plans, proposed Flnal Plans,

" or proposed sign plans within thirty (30) days aftar the same

has been properly SubmlttEd to lt for rev;ew hereunder (1 €.y
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prepared'by an Architect in the required form, with all
required information, and with all applicable plan review fees
- paid in £ull), then it shall be conclusively presumed that the
aApproving Agent has approved said set of pléns; provided,
however, that if within said thirty (30) day period, the
Approving Agent notifies the Applicant in writing that more
time is required for review of such plans, then.said thirty
(30) day period shall be extended for up to thirty (30) days,
as set foxth in said notice. The date of submission for the
purposes of this faragraph shall be the date of submission of
the plans in question or the date of payment of the applicable
review fee required by paragraph 3.8, whichever is later.

3,10 Ouwner Covenants: Each Owner covenants and agrees

that: .

A, It will not érect; place, construct, remove,
substantially rgmodel, rebuild, or reconstruct any Tmprovement
on any Lot (s} until Final Plans éherefbr have been approved by
the Approving Agent in Accordance herewith and until all
required governmental licenses, permits and.apprévals have
been obtaiqu.

.. B It will not erect, plgce, coﬂstruc;,.remove,
subgtantially remodel, .rebuild, or reccqstruCt'any sign until
plans therefor have been approved by the Approving Agent in

© accordance herewith and until all required gavernméhtal

licerises, permits and'apﬁrovals bave'been cbtained.
‘ i

..
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c. All Improvements constructed, installed and
located on its Lot (s) .shall be constructed, installed and
located only in accordance ﬁith Final Plans therefor approved
by the Approving Agent in accordance with the provisions of
this Article 3,

D. All signs constructed, installed and located on
jts Lot shall be constructed, installed -and loc¢ated only in
accordance with the sign plans therefor approved by the
Approving Agent in accordance with the provisions of this
Article 3. ' |

E; Faiiure to comply with the covenants contained
in this paragraph 3.10 shall constitute a breach of this
Declaration and ;ubject the defaulting éarty or parties to all
the remedies or ecforcemenf,procedures available hereunder or
at law or in -equity. ‘ ’

3.11 Statements of Approved Plans: Upon the written

request of any Owner of a Lot, the Approv;ng ‘Agent will supply
- +0o such 0wner a Statement of Approved Plans, descr;blng in
reasonable detail any Final Plans and/ox sign plans approved
for such Lot and setting forth the then expiration date of the
Final Plan Approval Period for such Plans. Except ab above '
set forth and as set forth in paragraph 7. é, 1n no event or
c1rcumstance will the Approving Agent be obl;gated_;n-any way.
. to make or.grve any statement or certlflcatlon (oral or
:wrltten) regarding complzance thh thms Article 3 or any other

N . 3 . N

provislon of this Declaration. . : i
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3.12 No Approving Agent: If there is no Approvind Agent

then serving, then any approval of plans and specifications
given by a governmental authority having power of approval
over the same shall be.deemed to have also been given by an
Approving Agent in sccordance with this Article 3.

3.13 Limitation on Liability: Nene of the Declarants,

noé the Approving Agent, shall be liable to any Applicant,
Owner, lessee, licensee or occupant of any Lot for any damage,
loss, claim, liability or prejudice suffered, claimed or
lncurred on account of, result;ng fxrom, or 1n any way
connected withs:

A. The approval or dlsapproval of any plans and/or
specmfmcations, whether or not defective; .

B. The design of, the manner of constructlon of,
or the building materials usea in the construction of any
Improvemeni, whether or not constructed pursuant to or in
accordance with approved plans and specmflcatlons-

€. The use toO which any Improvements are put; or '

D. " The appearance of, or the effect on other Lots
of, any Improvement, whether or not constructed pursuant to ox

"in aecordance with approved plans and specificat;ons.'
' ARTICLE 4 i
RESTRICTIONS ON CONSTRUCTION OF }MPROVEmms
4 1 Genezal- The reetrictions impoéed‘by tﬁis Article ‘4

shall apply, whether or not there is an Approv;ng Agent

' ~

serving. : - ' i
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4.2 Utility Lines: All onsite utility and other trans-

mission lines (including lines for oxygen, argon, nitrogen
and/or other gases) shall be placed underground.

4.3 Coverage: The Building Area of any Lot shall not
exceed 37.5% of the total sgquare foot area of such Lot. .

4.4 Location of Buildings or Structures: No building or

structﬁre (including roof overhangs, decks, trash enclosures,
and the like) shall be located closer than:

A. Twenty-Five (25) feet, at its nearest point
(measured horizontally), from a property line fronting any
street (projected Qertically to the same elevation);

B, Ten (;0) fegt, at its nearest point (measured
horizontally), from any prbperty line not fronting on any
street (projected vertically to ‘the same elevation);-or

c.l Pive-(sf feet, at its nearest éoint {measured '
hor;zontally), from the nearest boundary line of any iagoon
Landscape Easement (projected vertically to the same ele-
vat;on).

4 § Location of Paved Areas: Except as provided in

' paragraph 4.6, no Paved Area shall be located closer than:

A. FPifteen (155 feet, at its nearest point,. from a

property line front;ng on a street;

-~ -

B, Eight (8) feet, at its nearest point, from a

-

property 1ine not fronting cn a street;

c. F;ve (5) feet, at 1ts nearest poznt, from ‘any
. . : )
Lagoon Landscape Easement; ‘ i

o,

-23-
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D. ©Eight (8) feet plus the amount.of any roof

overhang, at its nearest point, from the front of any building
or structure; or

E, Five (5) feet plue the amount of any roof

 overhang, at its nearest point, from the side of any building

or structure.

4.6 Exceptions to Paragraph 4.5: The provisions of

paragraph 4.5 notwithstanding, Paved Areas may be located in
the foliowing areas for the following purposes:

A. Standard-width driveﬁays for ingress to and/er
egress from a street may be.lccated in the area described by
paragraph 4.53 (but not the portioh thereof described by
paragraph 4.5B), if_placea substantially at right angles to
such street; and/or

. B, One standard-width waikway for ingress to
and/or egress from a street may be located in the area
described by paragraph 4.5A (but aot the portion thereef
described by paragraph 4.5B), 1f placed substantially at right
.angles to such street, and/or '

c. Standard-wrdth common drrveways for mutual use
by ad301ning Lots for ingress to and/oxr egress from a street
may be located 1n “the area described’ by paragraph 4.5B' .
(including the portlon thereof descrlbed by paragraph 4.53,
but not. the port;on descrrbed by paragraph 4. SC), if placed so

‘a8 to be qually on each Lot benef;ted, and/or _

-24-
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D. Standard-width driveways across property lines
for purposes of connecting adjacent Lots may be located in the
area described by paragraph 4.5B (but not the portions thereof
described by paragraphs 4.5A and 4.5C); and/ox ]

E. Driveways or walkways for ingress to and/ox
egress from buildings or structures may be located in any of
the areas described in paragraphs 4.5D and 4.5E, if placed
adjacent and substantially at right angles to the entrance
served thereby.

4.7 Landscaped Areas: With respect to each Lot (except
for vacant or undeveloped Loés, see peragraph;S.BE) all areas,
except those actﬁally cavered by buildings, structures or
pavemeht, must.be landscaped, In addition, an& Paved Area
used for parking must contain landscaping, in the form of
planter boxes, islands, tree welle, or the like evenly )
disbursed throughout such area, of not less than three (3)
square feet of landscaping for each parking stall. In no
event shall the total landscaped area of.any Lot be less than
the minimum area which would have been required to be
1andscaped{ had none of the exceptions set forph in paragraph
4.6 been permitted. If parking areas are located between the
front of a Building and a street or between a buildi;g or ‘
structure and a Lagoon Landscape Easement, then landscape
screening - (in the form of landscaped land contourlng, mounas,
or berms and/oz plantlngs), broken only by driveways or

walkways, must ‘be located between the park;ng area and such

X
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street or easement so as to minimize the visual impact of
vehicles parked in such areas on neighboring property.

4.8 Loading Areas: Truck doors, loading docks, truck

loading areas, or other similar facilities ("lLoading Areas")
shall be either appropriately screened so as to minimize their
visual impact on neighboring property or, alternatively,
located at least seventy~£five (75) feet from any Lagoon

- Landscape Easement or any property line. In no event may any
loading Areas be located between the front of any beildiné or
styucture and a street, and in all events all Loading Areas
maust be screened so that they are noe visible from any adja-
cent street. | |

4.9 Tanﬂ Farms: All tank farms must be located between

the rear of a building and the rear property iine'(or,'in the
case of a corner Lot, the side) and must be fully enclosed bf
screening walls so that no part of the tank farm is visible
from neighboring property. The screening walls (i) must be
attached to a building or located immediately adjacept thereto
so as to give the appearance of being an integral part of said
building; (ii) must be designed-so as to be architectually
compatible w;th, and constructed using materials and a manner
of construction similax in finish, appearance, and durabillty
+o those used 1n the construct;on of, said building; (iii) may
not exceed in helght, at the;r highest point, the.height of
the parapet wall of sald bulldlng at the p01nt nearest to the

tank farm; and (iv) may not have a Building Area (measured

<
b
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from the exterior of said screening walls) in excess of five
percent (5%) of the total Building Area of said building.

4.10 Refuse Collection Areas: All outdoor refuse col- |

iéétion areas must be located between the rear of a bulilding
and the rear property line (or, in the case of a corner lot,
the side) and separately enclosed, so as to create a trash
enclosure. Trash enclosures must be constructed using the
‘same materials and manner of.construction as the building(s)
served. Trash enclosures may be, but need not be, attached to
a building or structure. .

4.11 PExterior Wall Installations: No utility sexvice

panels, switch gear, drain pipes, ladders, utility trans-
mission lines or pipés, valves, ducts, wires or cables or the
like shall be attached to the exterior surface of any exterior
wall, and all such items must be located within (or within the
wall of, if approﬁriate) the building Ehey service. Such
items include, without limitation, rain éutters and down-
spouts; fire sprinkler risers; robf access ladders; electrical
mgters or panéls, "hot gutters,® or conduit; and heating,
véntilatioq or air conditioning aucts. " However, if such an
item must be located on the cutside of an exterior wall in
ordexr to comply with appliéablé-léw, then, to the minimum
extent required to comply'with 1aw, sﬁch item may be located
on the building .exteriox, but only if (i),such 1tem is located

as far as reasonably poss;ble frdm any street and (11) such
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item is inset into a wall alcove or screened, all so as to
minimize its visual impact on neighboring property.

4.12 Rooftop Installationsg: All electrical, mechanical,

oir conditioning and other bﬁilding rooftop installations
shall be screened, so that they are not visible from neighbore
ing property, in a manner architectually compatible with the
building on which they are locoted, using materials and a
manner of construction similar in finish, appearance and

durability to such building.

4.13 Outdoor Utility Services: Electrical transformers,

water or gas shut-off valves, and the iike shall be located

 jnside a building or structure, unless required by law or the
appfopriate utility éupplier to be located outside buildings
and stroctures. All such facilities so regquired to be outside
a building or structure shall be located in an area, and
gcreened in a manner, so as to minimize the visual impact of
such facilities on neighboring property.

4.14 Metal Buildings: No metal-clad buildings, buildings

or structures constructed wiph co;rugated metal exterior
walls, or so-called "Butler type" buildings shall be con-
structed within the Bayside Technology Park. EHowever, this
paragraph shall not prohlblt (i) metal architectural elements
of building walls if less than twenty-five percent (25%) of
the total wall area or (11) metal roofs. 3 ' -
4.15 Slgn Criter;a- The Approv;ng Agent may, from tloe )

. \
to time, enact (or amend existing) sign criteria, setting

~
-
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forth any requirements the Approving Agent may deem desirable
regarding signs, such as specifying permitted or prohibited
types, nature or purpose, sizes, shapes, colors, constructlon
materials, and/or locations. Upon Recordation, said s;gn
criteria shall have the same force and effect as if they were
set forth in and were part of this Declaration. In addition,
as to any Owner having actual knowledge of such sign criteria,
such sign criteria shall have the same full force and effect,
and may be enforced against such Owner, as if they were a part
of this Declaration. However, the Recording of suéh sign
criteria, or the amendmeﬂt of existing sign criteria, will not
affect any sign approval previously granted.

4.16 Variance by Approving Agent: The Approv1ng Agent

shall have the exclusive right (but not the obligation) to
grant variznces or waivers of all or any'of the restrictions
set forth in this Article 4. The Approving Agent may grant
such wajivers and variances as and to the extent it determines,
in its absolute and uncontrolled discretion, then to be
necessary or appropriate for the successful development‘of
Bayside Technology Park. No variances or waivers may be
granted if there is no Approv1ng Agent then serving:; however,
variances and wailvers prev;ously granted shall be unaffected,
Any variance ox waiver granted hereunder must be in writing; -
" must specifically set forth the varzance ox waiver granted- _
and must be s;gned, dated and Recorded by the Approv1ng Agent..

Any such variance or waiver shall be binding upon =2ll the

-
LY

=20



0CT—28-2005 FRI 11:25 A | . ' P. 31/63

—~015148

owners upon its Recordation. In no event shall any Approving
Agent’ have any 1iability whatsoever by reason of its granting
.or refusing or failing to grant any such variance ox waiver.
ARTICLE 5
RESTRICTIONS Oﬁ USE AND OCCUPANCY

5.1 General: The restrictions imposed by this Article §
shall apply, whether or not there is an Approving Agent .
sexrving.

5.2 Permitted Uses: Unless otherwise specifically

proh;bited herein, or by applicable law, any busmness or
industrial use will be permissible within Bays;de Technology
park if it is performed or carried out in conformity with this
peclaration and all appllcable laws and regulat;ons. Permit-
ted uses will include light manufacturing, storage, wholesal- .
ing, office uses, laboratory uses, professional uses and
research and development.

5.3 Conditionel Uses: Paragraph 5.2 notwithstanding,

the folloﬁihg conditional uses will be a “pe;mitted use"
hereunder only upon the review and approval of the specific
use by all governmental agencies having jutisdiction over the
same and also by the Approving Agent. The Approving Agent
chall have the exclusive right (but not the obligat;on) to
grant the approval of condxtlonal uses requlred by this
_Azt;cle 5. The Approv;ng Agent may . grant such approvals as
and to the extent it determines, in “its absolute and uncon-:
trolled dlscretzon, then to be necessary or appropriate for

%
*
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the snccessful development of Bayside Technology Park. No

‘such ‘tonditional use approval may be granted if there is no

Approving Agent then serving; however, approvals previously
given shall be unaffected, Any approval granted hereunder
must be in writing; must specifically set forth the approval
given and the conditional use being approved; and must be
signed, dated and Recorded by the Approving Agent. Any such
approval by an Approving Agent shall be binding on all the
Owners upon its Recordation. In no évent shall any Abproving
Agent have any liability whatsoever by reason of its granting
or refusing or failing to grant any such approval. Suéh
conaitional uses are the followxng'

A. Motor vehicle service stations;

B. Angillary commercial uses reasonably reguired
for the convenience of occupants of the Bayside Technology
Park (including, but not limited to hotels; banks and/or
éavings and loan companies; fast fogd, delicatessen-type
and/or sit-down restaurants; post offices; cleaners; and
barber and/or beauty shops);

C. - Manufacture and testzng of food products and

pharmaéeuticals;

D. Transmitters, repeater'statiohs and towers for

transmission of radio, television, and/or microwéve signals;
E. . Towers and relay statlons for telephone and
electric lines and/or transmmss;on cf electrical energy and

>

telephone signals;

P, 32/83
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F. Public utility facilities;
G. . Trade schools.

5.4 Prohibited Uses: The following general types of

operations and uses shall not, in any event, be permitted on
any property subject to this Declaration (with this provision
being liberally construed so as to not be limited to being a
prohibition of certain precisely described uses, but rather a
prohibition of categories of uses, inclusibe'of uses
substantially similar or related to the specific uses listed
below)ﬁ

A. Residential;

B; Trailer cdurts;

é. Labor camps;

D, Junk yards;

E. Driliing for, mining of, and/ox removal of
rock, minerals, oil, gas or other hydrocarbon substances
(except that this provision shall not be deemed to prohibit
the entry of a subject property below a depth of five hundred
[500] feet for such purposes);

‘g. Ccmmercigl excavatién of building or construo-
tion mftéfials;

G. Distillation of hones;

H. Dumping, éisposal, in;ineration or reauction of
garbage, sewage, offal, dead animals qf fefgse;" L

I. Fat rendering;

J. Stock yard or slaughter of animals;

4
Y
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Refining of petroleum or of its products;
- -Smelting of irom, tin,,zinc or other ores;
Panning animal hides;
-Jail or honor farms;
Flea marketsy
Trucking establishments;
Textile manufacture;
Retail or wholesale sales operations which
employ or conduct “parkihg lot" ox othei outdoor sales;
s. Veterinary hospitals;
f. Laundry, cleaning and dyeing plants;
u. Automobile or truck dealerships;
V. Reclamation of precious me;als;
W. Auctions;
X. Fabrication of wood products.

5.5 Use of Paved Areas: Paved Areas (exclusive of

enclosed storazge areas) shall be used only for the daily
parking and/or movement of motor vehicles in eccordance with -
the purpose and design of such area, pedestrian walkways, and,
where spec;f;cally designed for such purpose, the loading and
unloading of trucks, vans and other delivery vehlcles. In no
event shall anv Paved Area be used for the overnlght or other
storage of any vehicles, except that operable business vehi-
cles owned by the occupant (s) of a Lot may be stored overnlght
(and over weekends and hOlld&YS) on the Paved Areas of such

Y

lot, if parked between the rear of bumld;ng and the rear
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property line and parked so as to not be visible from any
street,

5.6 PEmissions: No use shall be permitted to exist of
‘operate any Lot which:

A. Discharges any waste, liquid, substance or
material of any kind into any public ox private storm drainage
system serving all or any part of the Bayside Technology Park
which could damage or impair the cperation of such system;

B. Produces glare or heat of emits odors, fumes or
dust discernible by a person, without instruments, from any
point aleng such Lot's property lines; or

c. Creates a ground vibration that is perceptible
by a person, without instruments, at any point al;ng such
Lot's property lipes.

5.7 Outside Storage and Refuse Collection Areas: No

materials, inventory, supplies; inoperable vehicles, boats,
recreationai vehicles, eqﬁipﬁent, or the like may be stored.in
any area on a Lot except inside a closed building. All trash,
debris, rubbish and refuse must be collected and stored 1ns;de
a closed building, or inside a trash enclosure constructed in
accordance with Article 4, so as not to be visible from
Ane;ghbor;ng property and must be regularly removed from each
Lot.,

5.8 Maintenance of'Propertx- The Owner of each Lot .

shall at all t;mes keep and proPerly malntaln-

-34-
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A. The exterior surfaces of all completed build-
ings, structures, screening walls, enclosures, and other
similar improvements situated thereon in accordance with
approved Finai,Plans and in a clean, sightly and wholesome
condition and in a good state of repaix. Painted surfaces
must be periodically repainted so as to maintain a well~kept
appearance.

B. All landscaped areas of such Lot in accordance
with apprxoved Final Plans and in a weed—free,-well—watered,
and good condition, with all dead or dying plant materials
promptly‘removed and replaced. Such maintenance shall be done
on a regular and periodic basis by a professional landscape
maintenance service or gardener, Each Owner of a Lot shall
provide, install,.and maintain an automatic underground
;landscape irrigation system sufficient to properly irrigate
all landscaped areas within éaid Lot.

C. BAll Paved Areas of such Lot in accordance with
approved Final Plans, with all-weather surfaces and free of
potholes, rutg, and the like. Each parking space shall be
designated by lines painted on the paved surfaces and shall be
perioq}cally restriped as necessary. Aall Paved Areas must be
'regularly anﬂ.periodical;y swept, so as to be kept free of the
accumalation of.leavgs, debris, silt and.the like.

D. All storm drainage inlets gnd.sil; collqptign
boxes located on such Lot free of leaves, debris, siiﬁiahd ﬁhe

.. N * ‘
like. Such inlets and collection boxes must be thoroughly

&
.
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cleaned at least once during each calendar year, between .
September 15th and October 15th.

E. All vacant or undeveloped areas of such Lot in
a weed-free, sightly and wholesome condition, free of trash,
debris and abandoned items or materials.

F. All construction sites on such Lot in a clean

condition, free of construction debris and rubbish, in

accordance with good construction practices.

5.8 Nuisances: No .noxious or offensive éctivity or use
shall be carried on or permitted at any Lot, nor shall any~-
thing be dbne on any Lot which is oxr may be or beccme an
annoyance or nuisance to the Owners or occupants of other Lots
or which 1s or may be or become hazard&us by reason of danger
or increased risk of fire or explosion ox any other hazard.

5.10 Damage or Destruct;on- In the event of a damage to

oxr destructzon of an Improvement on a Lot, the Owner of such
lot shall within a reasonable time (i) restore, repair or
reconstruct such Improvement (in a manner complying with this
Declaration) or‘(ii) raze and remove such Improvement.

) ARTICLE 6

SUBSTITUTION, RESIGNATION, REMOVAL AND/OR
APPOINTMENT OF APPROVING AGENT

6.1 Substitution: The then -serving Approving Agent may
substitute a new Approving Agent to serve in its plaée at any

tima:

-36-
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A. Without the consent of any Owner if the substi~

-tuted’Approving Agent is a partnership, corporation, associa-

tion aor trust which (i) is controlled by the withdrawing
Approving Agent or a majority of its owners or principals;
(ii) is the successor to the withdrawing Zpproving Agent by
reason of its reorganization, merger or consolidation; or
(iii) is the purchaser of all or substantially all of the
assets of the withdrawing Approving Agent. Such gubstitution
shall be effective upon the Recording of a Notice of Substi-
tution, executed by the withdrawing Approving Agent and the'
substituted Approving Agent only and setting forth the name

and address of the substituted Approving Agent and the effec-

'tive date of its substitution. A copy of such notice shall be

given to all the Owners within £ive (5) business days of the

~date of such Recording.

B, In all other cases, with the consent of the
0wnexs of fifty-one percent (51%) of the land within Bayslde
Technology Park. Such substitution shall be effective upon
the Recording of a Notice of Substitution as'provided in
subparagraph A above, except that the notice must also-be

executed by at least the requisite number of Owners. A copy

-of such notice shall be given to all the other Owners.

6.2 ‘Resignation: The then serving Approv;ng 2gent may

resign as Approving Agent, at any time, by Recordlng a Notice .
of Resignation and by giving a copy of such notice to all the

Owners within five (5) business days of the date of such
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Recording, Such resignation shall be effective on the date

~-specified in such Notice, but not sconer than thirty (30) days

after the date of its Recordation.
6.3 Removal: The then serving Approving Agent may be
removed at any time:

A. Upon the written demand of the Owners of sixty-
six and two-thirds percent (66-2/3%) of the land within
Bayside Technology Park, provided such Owners have appointed a
replacement Approving Agent who has agreed to serve as Approv¥
ing Agent effective upon the removal of the then serving
Approving Agent. Such removal shall be efféctive upon the
Recording of a Notice of Removal, execuﬁed by‘the replacement
Approving Agent and aglleast the requisite number of Owners,
setting forth the.namé end address of the replacement Approv-
ing Agent. A copy of such notice shall be given to all the .
other Owners and to the removed Approving Agent,

A B, Upon the written demand of the Owners of
seventy-five percent (75%) of the land within Bayside Tech-
nolegy Park. Such removal. shall be effective upon .the Record-
ing of a Notice of Removal, executed by at least the requisite

number of Owners.” A capy.of such notice shall be given to aii

‘the other Owners and the removed Approving Agent.

‘6s4 Discharge: Each Owner, on its own behalf and on

. behalf of its Successars,” hereby agrees that from and after

the effective date of an Approving Agent's sﬁbgtitution,

removal, or resignation in accardanée with paragraphs 6.1; 6.2

-38=-




00T—28-2005 FRI 11:26 AM . P, 40/63

v #—015148

or 6.3 abave, said Approving Agent shall be discharged and
relieved from any and all duties and obligations hereunder.

6.5 New Appointment: If there is no Approving Agent

then serving (e.g., after resignation or removal of an Approv~
ing Agent without replacement), the Owners of fifty-one
percent (51%) of the land within Bayside Technology Park may
appoint a new Approving Agent (or form an association, incor-
porated or uninéorporated, to serve as Approving Agent [an
"Association"]). However, the Owners may so form an Associa-
tion only if the Association makes membership avaélable to all
Owners and its decisions are made on the basis of majority
vote with voting povex assigned proportionately based on the
number of square feet of land within the Bayside Technology
Park owned by each Owner (or by a board of directors or
commlttee whose members are elected on the same basis). aAny
such appointment shall be effective only upen the Recording of
a notice of appointment, executed by the new Approving Agent
and the requisite number of Owners. A copy of such notice
shall be given té all the Owners.

. ARTICLE 7

ENFORCEMENT

L4

7.1 1Inspections: The Approving Agent or its authorized

: Tepresentative, but no Owner (or other Owner if the Approving
Agent ies also an Owner), shall have the right, on not less
than three (3) full business day's pr1or written notlce, to

\
-enter upon any Lot and inspect the exter;or of any
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Improvementé thereon, during normal business hours and subject
to reasonable security reguirements, for the purpose of
ascertaining whether or not the provisions of this Declaration
have been or are being complied with. The Appro;ing Agent, or
its authorized representative, shall not be deemed guilty of,
or to have committed, trespass by reason of entxy upon any Lot
in accordance with the right of entry granted by this para-~
graph'or by paragraph 7.2 below.

7.2 Rbatement: The violation and/or breach of any
restriction or requirement.herein, which continues for more
than thirty (30) days after written notice to cure has been
given by'the Approving Agent to the Owner of the Lot in
question, shall give to the Approving Agent, ;r its anthorized
representativel(but no other Owner), the right to enter upen
such Lot, on not less than five kS) full business day's prior
written notice of its intent to do so, and summarily abate and
.remove, at the sole cost and expense of said Owner and without

liability on the part of the Approving Agent, any structure,

(1]

thing or condition that may be or exist thereon which is in
violation and/or breach of any restriction or requirement
perein: The Approving Agent shall have the right to (1)
;peciaily assess.séid Lot and said Owner and (ii) Record a
lien-against said Lot, all in accordance with the-provisions
of'this Article 7, in order to obtain reimburse@ent of such
costs and expenses. Sald assessment shail be due on érittén

demand by the Approving Agent,

~40-




| 0CT-28-2005 FRI 11:26 AN FAX NO. P, 42/63

B—015(148

7.3 Owner's Assignment of Right to Enforce: Each Owner,
on its own behalf and on behalf of its successors, hereby
assigns to each successive Approving Agent, during its tenure
in such capacity, a right to bring actions at law or in equity
té enforce the provisions of this Declaration and/or the
obligations of other Owner(s) hereunder. Therefore, without
limiting the generality of the foregoing, the Approving Agent
may bring legal action against any person or entity who has or
i1s alleged to have violated, or is attempting to violate or
‘breach any of the provisions of this Declaration, to enjoin or
prevent them from doing so, to cause said violation or breach |
to be remedied, to recover damages for said violation or
breach, and/or to declare the parties' rights, duties and
obligationé:hereunder. No Owner shall bring any action to
enforce the provisions of this Declaration and/or the
obligations of .any other Owner hereunder without first giving

the ‘Approving Agent the opportunity to bring such action,

However, the Approving Agent shall have no duty to enforce

this Declaration or to investigate any actual or alleged
violation or breach hereof. Therefore, if the Approving Agent
fails .to take action within thirty (30) days frqm the written
deménd by any Owner to take action with respect to any alleged
.breach or viclation of any of the pProvisions of this
. Declarat;on or if the Appreoving Agent notifies any Ownerfln
writ;ng that it does not intend to take act;on with resPect to

the breach or violation alleged in such demand or if there is
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no Appfoving Agent serving at the time an Owner desires to
.make'éuch demand, then any Owner may bring legal action to
enforce the provisions contained in this Declaration with
-respect to said alleged breach or violation. In no event
shall any Approving Agent have any liability whatsocever for
its failure or refusal to take any action to enforce the
provisions of this Declaration or to investigate any actual or

alleged breach or violation hereof.

7.4 Deemed Nuisance: The result of every action or

omission whereby any proviéion of this Declaration is breached
or violated in whole or in part is hereby declared to be and
to constitute a nuisance, and every right or remedy allowed by
- law or eguity against a nuisance shall be-available to qguash
suéh breach or viclation. All remedies provided for herein,
or at law or in equity, shall be cumulative and are not
exclusive. No fa;lure to exercise a right or remedy with
respect to 'a breach or violation of a provision of this
Declaration (nor any delay in exercising such right or remedy)
shall be deemed a waiver of such violation or such provision
or any other provision hereof.

7.5 Assessment for Costs of Enforcement: In qrﬁer to

insure tha? the Appraving Agent has sufficient funds to
-enforce thé~provisions-df this Declaration -and the -ebligations.
of the'0wneré hereunder, each Owner agrees, on its own behalf
and on behalf of the successive owners of its Lot (s), that the

e * A}
Approving Agent shall have the right and power to specially
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assess all the Lots and their Owners for the reasonable costs
..and expenses paid or incurred (or reasonably reserved for) by
the Approving Agent in connection with said enforcement and/or
its defense of any action tg set aside or declare invalid any
provision hereof., The Approving Agent néed not obtain the
consent of any Owner in order to create the obligation to pay
assessments levied hereunder. . All such costs and expenses
shall be specially assessed against all the Lots and their
respective Owners, with each Lot bearing the share of the same
equal to the percentage obtained when the number of gross
équare feet containéd within such Lot is divided by the total
number of gross square feet within all Lots, In this regard:
A, The amount of such assessment shall be a;
reasonably determined by the Approving Agent. The special
assessment shall be l;vied by the Approving Agent giving a
written notice of such special assessment to the Owners of'
each Lot, which notice must set forth the amount then being
aséessed against such Yot and its Owner; the purpose, in
reasonable detail, for whicp the assessment is levied; and the
Approving Agent's then best estimate of any additional funds
vhich may be.needed iq the futura., If payable'more than ten
(10) days in the future, the due date of a special assessment

shall be set forth in such notice. If no due date is set

forth in such notice, a spec;al.assegsment is due and payable

within ten (10) days of its date.
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B, Each Owner acknowledges that the late payment
of any special assessment will canse the Approving Agent to
incur certain costs and expenses not contemplated under this
Declaration, the exact amounts of which are extremely diffi-
cult or impractical to fix. Such costs and expenses will
include, without limitation, admihistrative costs and processe
ing anﬁ accounting expenses. Therefore, if any assessment
payment is not received by the Approving Agent from any Owner
within ten (10) calendar days after the same becomes due, the
delinguent Owner shall immediately pay to the Approving Agent
a late charge in an amount equal to ten pereent {10%) of the
delinquent amount, Each Owner agrees that this late charge
represents a reasonable estimate of such costs and expenses
and is fair compepsation to the Approving Agent for its 1oss
suffered by reason of such Owner's failure to make timely
payment., In no event shall this provisjon for a late charge
be deemed to grant to any Owner a éxace period or extension of

time within which to pay any special assessment or prevent the

.Approving Agent from exercising any right or remedy available

to it upon any Owner's failure to pay each special assessment
when QPe. If any assessment payment remains delinguent for a
period in exseSS of ten (10) calendar days, then, in addition
to such late charge, the»dellnquent Owner shall pay the

Approving Agent interest on all amounts due, from sald tenth

(10th) day until pald in full, at the lesser of elghteen

‘.

44~
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percent (18%) per annum or the maximum interest rate then not
prohibited by law.

c. The Approving RAgent may not commingle proceeds
of assessments levied hereunder with any other funds in its
possession or ¢ontrol. The Approving Agent must maintain
separate books and records showing the assessments collected
and the.expenditures thereof, and each Owner shall have the
right to inspect such books and records upon reasonable
request,

D, Upon completion of the purpose for which any

given assessment was levied, any Sprplué remaining will be

refunded to the Owners, pro rata in accordance with the amount

paid pursuant to said assessment.

7.6 Lien for Payments and Priority: If the Owner of a

Lot does not pay when due any special assessment levied
against such Lot in acéoraance with paragraph 7.2 or 7.5, the
Approving Agent mey create a lien against such Lot to secure
payment of each such delinguent assessment (and any othey
amount due hereunder) by Recording a dritten notice of lien (a

"Notice of Lien") which (i) legally describes such Lot; (i3i)

specifies the total amount assessed against such Lot which is

unpaid and such other information as the Approving Agent may
desire; (iii) incorporates-this-Declaration by reference; ang _
(iv) states that, pursuant to and in accordance w1th th;s,‘
Declaration, there is a lien agaxnst such lot for the payment

of unpaid assessments plus: attorneys' fees, trustee s fees,“

A
~

-
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late charges, interest and other costs of collection as
provided herein. The Approving Agént need not obtain the
consent of any Owner in oxrder to create such lien. The
priorisy of such lien shall date from the date of Recording of
the Notice of Lien, and the debt secured by such lien shall
include all applicable late charges and interest, together
with all costs, expenses and fees (including trustee's fees
and legal fees) incurred or paid by the Approving Agent in
connection with or as a result of a default in payment of said
debt (or a cure of such default) and/or the foreclosure of
said lien or the esforcement of any other right or remedy of
‘the Approving Agent with respect to such debt and/or such
1ien. However, in no event shall any enforcement or foreclo-
sure of any lien created hereunder or pursuant hereto,
release, defeat, extingnish or ‘render invalid (i) any lien for
assessments levied by the Bayside Technology Park brainage
System Maintenance Association (levied pursuaﬁt to that
certain-“Adﬁoining Landowner's Agreement [Drainagel”
separately Recorded with respect tpereto).or (1i) any lien for
assessments levied bx the Bayside Technology Park Common Area

Maintenance Association (levied pursuant to that certain

"Adjoining Landowner's Agreement [Landscape]” separately

‘Recorded with respect thereto) now or hereafter encumbering
any Lot. Upon payment in full by an Owner of a delanuent
assessment (including late charges and 1nterest and costs of

b
collect;on as aforesa;d as applicable) with respect to wh;ch
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a2 Notice of Lien has been Recordéd, the Approving Agent shall
cause an appropriate notice of payment and release of lien to
be Recorded with respect thereto.

7.7 Foreclosure of lLiens: if any Owner shall fail, in

vhole or in part, to make any payment as required by a notice
of assessment and if a Notice of Lien has been Recorded with
respect thereto, then, at any time after the Recording of said
Notice of Lien, the Approving Agent may bring legalAaction to
foreclose such lien or, in lieu of judicial foreclosure, may
foreclose such lien by proceeding under the private power of
sale herein given to the Approv;ng Agent for the purpose of
collectzng delingquent assessment payment(s). Each Owner, on
behalf of itself and the successive owner(s) of the Lot (s)
owned by such Owner, hereby grants ta the Approving Agent the
right and power tc foreclose (judieially or by private power
of sale) any lien created pursuant to this Article 7 against
the Lot (s) owned by such Owmer for the purpose of collecting
any delinquent amount then due hereunder from such Owner or
the successive owners‘cf sucﬁ Lot (s). In this regard;

A, No steps shall be taken to proceed under the
power of sale provided for herein until three (3) months after
the date a notice of defcult, execﬁted by the Approving Agent
-or its duly'authorized representative, is Recorded stating (i)
the amount claimed, (li) a legal descrlptacn of the Lot(s)
subject to such lien, (iii) the name of the record owner(s) of

the Lot (s) subject to such lien, (iv) the name and address of

L3
]

-47-~




0CT-28-2005 FRI 11:27 A X P. 49/863

. i #-0 15148
‘the Approving Agent as claimant ‘and (v) such other information
as may be required by law. In addition, a copy of said notice
of default shall be posted on the Lot (s) subject to such lien
and given to the then record owner(s) of such Lot (s) and such
other parties as may be required by law, all in the manner
xequired by law,

B. 2Any judicial foreclosure or foreclosure under
the private power of sale provided for herein shall be con-
ducted in accordance with the provisions of California law
then applicable to or governing judicial foreclosures or

. private powers of sale under mortgages and deeds of trust

" (including those regarding notices and rights of redemption),
or'in any other manner then permitted or provided for by iaw.
Such provisions of law includé, as of the effective date of
this Declaration, sections 580a and following.and 725 and
fdllowing of the California Code of Civil Procedure and
sections 29220 and following of the California Civil Code
(among other Code sections), all of which are incorporated
herein by this reference. . Each Owner agrees that if the
Approﬁing %gent shall elect to foreclose a lien created
hereuq?er or pursuant hereto by exercise of its private power
of sale) then the Approving Agent shall have the right to
designate and appoint -an -agent to-act for it in conducting and
consummating such sale, and such des1gnated agent shall be
deemed an authorized person to conduct such sale and to convey

-
tltle to the purchaser at such sale without covenant or
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_warranty, express or implied. The recitals of any matters or

: faéts'in any deed given in any foreclosure or sale conducted
pursuant to this paragraph 7.7 shall be conclusive proof, for
all purposes, of the truthfulness therecf. The Approvihg
Agent, by itself or through its duly authorized agent, shall
have the power at any foreclosure or sale to bid on the Lot (g)
subject to the lien being foreclosed (and may make a credit
bid of the amount then owed) and to acquire and hoeld, leass,
mortgage and/or convey the same.

c. Any monetary default hereunder may be cured,
prior to the foreclosure of the lien created hereunder or
pursuant hereto as a result of such default, by (and only by)
the payment to the Approving Agent of the entire delinquent
amount, including.all}applicable late charges and interest and
all costs, expensés, or feas (including trustee's fees and
legal fees) incurred or paid Sy the Approving Agent in conneg-
tion witﬂ or as a result of said default or its cure and/or
the foreclosure of said lien or the enforcement of any other

' rights or remedy of the Approving Agent with réspect to sueh
debt and/oz such lien. vFollowing a cure of a default for
which 2 notice of default was Recorded pursuant to paragraph
7.7A, the Approving.Agént shall file or Record, as the case
waEy-Teguire, an appropriate notice of payment and release of
lien with respect thereto. ' . . ' .

D. The liens created hereundér and .the rights.of :

L3

judicial foreclosure or private sale hereby created shall be
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in addition to any other right or remedy which the Approving

Agent may have hereunder, or at law or in equity, with respect

to the timely payment of assessments, the enforcement of‘this

Declaration,'or any event of a default hereunder.

7.8 Nonuse and Abandonment: No Lot nor its Owner may
escape liability for the special assessments provided for
herein by reason of such Owner's abandonment or nonuse of its
Lot (s).

7.9 Assessment Statement: Any Owner of a Lot or the

holder of any lien against a Lot may, by written request,
obtain from the Approv;ng Agent a wr;tten statement setting
forth the amount of any special assessment against such Lot
which is oﬁtstahding, including amounts which are delinguent
or assessed but not yet due and payable (an “"Assessment
St§tement“). If the Approving Agent fails to supply an
Assessment Statement within fifteen (15)-business days of its
receipt of such written reguest, then, subject to the
following sentence it shall be conclusively deemed that there
are no outstanding assessments against such Lot as of the date
of such wr%tten.requsst. However, if'an‘unfelegsed Notice of
“Lien ;E Recorded against a Lot in accordance herewith, then
(whether or not an Assessment Statement has been supplied and
rega;dless ©of any fact set forth therelnj.in no event shall
any subsequent purchaser or encumbrancer of such Lot, for any

,purpose, be a bona fide purchaser.oxr encumbrancer for value
A}
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without notice of the assessment and other charges described
in such unreleased Recorded Notiwé ef Lien,
ARTICLE 8
DURATION, MODIFICATION AND.REPEAL

8.1 Duration of Declaration: This Declaration, and all

of the covenants, conditions, restriections and agreéments
.contained herein, shall continue and remain in full force and
effect, with respect to all the property and each part thereof
now or hereafter made subject hereto, until January 1, 2024
{(subject, however, to the right to sooner terminate, extend,

modify or amend as provided for herein).

8.2 Termination and Modification: This Declaration or
any prdvision hereof, may be terminated, extended, modified or

amended, provided.such change is uniformly applied to the

whole of the Bayside Technology Park, as follows:

a, If there is an Approving Agent then serving,
only by the Recorded written consent of the Approving Agent:
plus the Owners of sixty-six andftwo—thirds percent (66-2/3%).

B of the iand within Bayside Technology Pa?k. ‘

B. 'If there is no Approving Agent then seiving.

only by the Recorded written consent of the Owners of saventy-

five percent (75%) of the land within Bayside Technology Park.
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ARTICLE 9
MISCELLANEOUS "PROVISIONS

9.1 Constructive Notice and Accéptance: Every person or

entity who now or hereafter owns, occupies oxr acquires any
right, title or interest in or to any portion ¢of the property
made subject to this Declaration is and shall be'conclusively
deemed to have consented and agreed to every covenant, con-
dition, restriction and agreement contained herein, whether or

not any reference to this Declaration is contained in the

instrument or agreement by which such peréon acquired said

right, title or interest.

9.2 Waiver of Liabjility: ‘None of the Declarants, nor

the Approving Agent, shall be liable to any Owner, lessee,
licensee; or occupant of land subject to this Declaration by

reason of any action or inaction taken in connection with,

. pursuant to, or with respect to any.provision of this Declara-

tion (unless such action was taken in bad faith). In this
regard, and in connection with the limitations 6p duties,
obligations and liabilities set forth in paragraphs 3.13,
4,16, 5.3,'6.4, 7.1, 7.2 and 7.3, Declarants, the Approving
Agent,_and each Owner each aéknowledges and agrees, on its own
behalf and on behalf of its successors and assigns, that it is

fully -apprised of the provisions of law relating to releases,

.and particularly those contained in Section 1542 of the

California Civil Code which reads as followé:'

“52-

r o $#~015(48
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‘A general release does not extend to claims which

the creditor does not know or suspect to exist in

his favor at the time of executing the release,

which if known by him must have materially

affected his settlement with the debtor.
Notwithstanding such statutory provision, and for the purpose
of implementing a full and complete release and discharge,
each such party hereby (i) waives the benefit of such

. statutory provision and (ii) acknowledges that, subject to the

exceptions specifically set forth herein, each limitation on
liability and each release and discharge set forth in this
Declaration is a full and complete settlement and release and
discharge of all claims and is intended to include in its
effect, without limitation, all claims which such party, as of
the date hereof, does not know of or suspect to.exist in its

favor., .

9.3 Rights of Mortgagees: No breach or violation of any

of the proQisions contained herein,’ or any enforcement
theréof, shall release, defeat,.extinguish, or render invalid
the lien of any mortgage or deed of trust made in good faith
and for value and now or hereafter executed upon an& Loé,
except iﬁ the case of a foreclosure of an assessment lien
pursuant to a prior Recorded Notice of Lien. If any Lot is

: sold by a foreclosure of or exercise of a private power of
sale under—any mortgage ‘or deed of trust, any purchaser at

" such sale and his successors and assigns shall hold;an& and

all property so purchased subject te all of the féovisions of

Ay

this Declaration.

—-53=
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8.4 lLeasing of Property Subject to this Declaration:

Every lease or other agreement for the hire (a2 "lease") of any
portion of the property subject to this Declaration shall be
subject to the provisions of this Declaration, and every
tenant or occupant of a Lot, or a portion thereof, or any
space within any buildings constructed thereon, shall in all
applicable respects comply with the provisions of this Decla-
ration. Every Owner shall include in each lease of all or any
portion of his Lot or the lease of any space within any
buildings constructed upon his Lot a specific provision that

- said lease is subject to this Declaration.and that the
provisions hereof are incorporated into and form an integral
part of said lease; provided, however, that an Owner's failure
to comply with the preceding requirement shall not diminish
the obligation of the lessee to comply herewith nor diminish
the effect of this Declaration with respect to any such lease.

‘9.5 ParQQfaph Headings: Paragraph headings, where uéed

‘herein, are inserted for convenience only and are not intended
to be a part of this Declaration or ih any way to define,
limit or describe the scope and intent of the particular
paragraphs to which they refér. .

: 9.6 Effect of Invalidation: If any provision of thisg

Declaration is heb&"to~be invalid oxr unenforceable by any
court, the invalidity or unenforceability of such provision
shall not affect the validity oxr enforceabllxty of the remain-.

ing provisions hereof,
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8.7 Covenants Running With the Land: The covenants and

- -agreements herein of each .Owner are made by such Owner on its
own behalf (as owner of a Lot) and on behalf of the successive
owners of such Lot for the direct benefit of eéch other Lot,
each other Owner (as owher of another Lot) and the successive
owners of each other Lot, it being the intent of each Owner
that the foregoing covenants and agreements of such Owner
shall be "covenants running with the land" as defined in
California Civil Code Section 1468, the burdens of wﬁich shall
be binding upon each Lot owned by such Owner and the succes-
sive owners of such Lot for the direct benefit of each other
Lot and the successive owners of each other.Lot.

| 9.8 Notice: Any notice required or desired to be given
or sent pursuant to or Qith.respect to this Agreement shall he
in writing and shall be personally served, or, in lieu of
personal service, may be given by depositing such notice in
“the United Stétes mail, ceftifigd or registered, postage
prepaid, addéessed to the party to be servéd at the address
for such party as set forth in this paragraph. Any notice
given by cgrtifiéd or registered mail shall be deemed to have
been gjiven on the thir§ (34) business day after its depogit in
the United States mail. Any Owner and/or the Approving Agent
may, by'written notice té all other Owners (amd "to ‘the Approv-
ing Agént.in the case of an Owner) in the manner provided
abﬁve, change the address to which notices addressed to ;ﬁ

shall thereafter be malled., Until changed as aforesaid, (i)
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the address of all Owners of any given Lot shall be the
address of the current owner(s) of Record of such Lot as shown
on the most recent Alameda County Tax Assessor's Roll and (ii)
the address of the Approving Agent shall be 1285 Oakmead
Parkway, Sunnyvale, California 94086. If a Lot is owned by
more than one Owner, then such co-Owners shall designate, by
written notice to the Approving Agent, a single Owner to
receive notices hereunder, and any notice given to such
designated Owner shall be deemed given to all the Owners of
sﬁch Lot. In the absence of any such designation, any notice -
.given to any of the co-Owners of a Lot shall be deemed given
to all the Owners of such lLot, |
IN WITNESS WHEREOF, the undersigned have executed this

Declaration the day and year first above written.

Declaran

RENCO INVESTMENT COMPANY,
a Califgrnia geheral partnership

a general partner

~56=
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RIC . IPEERY,

as trustee of the Richard T.
Peery Separate Property Trust,
a general partner

WESTLAND INVESTMENTS,
a California limited partnership

By Jose A. DeBasa, Inc.,

Y

its gene Pa¥tner

By

o

BAYCO- ENTERPRISES,
a California limited partnership

“BY \.Mg Z‘ - s'l' \j-'lcﬁ-\.AmJ‘[-.-»l-
ORGE HL KORDESTANTI,

a general partner

By B«u’m’j‘ /. /{.’a...t(.u_;zh—-—’
BEHROUZ K. KORDESTANI,

a general partnex

1/10/84 (KR)
SO055AA/S0436
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Partnershlp by Multiple
Indw:dual Partners

STATE OF CALIFORNIA

"COUNTY OF SANTA CLARA

On this _18th  day of January s 1984 , before me,
Jémn_ﬁm ’

a Notary Public in and for said -Co;znty and State and residing therein, duly

commissioned a’n‘c'l sworn, personally appeared .
JAMES R. BLAIR and CHARLES C. BUTTERS-

personally known to me (or proved to me on the basis of satisfactory evidence) to

be the persons whose names are subscribed to the within instrument as General
Partners of RENCO INVESTMENT COMPANY, z California general partnership

and acknowledged t6 me that they are General Partners of said Partnership, that

. they havc executed the within instrument on behalf of said Partnership, and that

said Pattnershlp executed the same. .. . :
IN WITNESS WHEREOF, | have hcreunto set my hand and aiixxcd my offxcxal

scal in said County on thc date first .above set forth.

.
i

TR Z2 ., St

GTR T KABEN GAT '

" <_¢,j.> mofAfrrK':uauc QA'ElgoﬂNlA NOTARY / PUBL]é,/ State of California

: :\&"\ ; SAITA OLens DOHTY ) .
1y conm. woies JUL 26, 1985 § My Commission Expiress 7/26/85

e -




[ S

ST AU 2

0CT-28-2005 FRI 11:28 AN FAX NO. : P. 60/63
' | =0 15148

~

¥ i
L -

Partnecship by Individual Trustee
of a Trust

%

STATE OF CALIFORNIA )
) SS: . 3
COUNTY OF__gANTA CLARA )

On this 18th day of January

, 19 84, ‘before me,

Karen' Gates

a Notary Public in and for said County and State ind residing therein, duly

commissioned and sworn, personally appeared RICHARD T. PEERY - |

personally known to me (or proved to me on the basié of satisfactory ci}idence)' to
bc the person whose name is subscribed to the thhm instrument as Trustee of the

RICHARD T PEERY SEPARATE PROPERTY TRUST

and acknowlcdged to. me r.hat he/she is the Trustce of said Trust, that he/she as
Trustee of said Trust is a2 General Partncr of the Partncrshxp named in the within
instrument, that he/she executed the within instrument as Trustee of said Trust and
on behalf of said Partnership, and that: the Partncrship named in the within

mstrument executed the same. . o -

IN WITNESS' WHEREOF, I have hereunto set my hand and affixed my official -

 scal in said "County on the date first above set .fc:»rtﬁ.

”
_ Ce Z=., ./Uf:z‘;,
PSS-SO JOUSS I " " NOTARY /PUBLIC, State of California
s, OFPICIAL. RPAL
: NOTAWK#IFGLI:é?é—‘TSgOnNIA . My Commission Expires: 7/26/85

EITAGLIRA COTY
My comm. explics JUL 26, 1985
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Partnership by a Corporate Partner
{One Officer)

"STATE OF CALIFORNIA )

) $8:-

COUNTY OF%J???’ &%A )

On this /7-0:' dz;y of JHJH/‘}/QY ) 19?‘7[ before me,
. SHeryl C MordT— :

“a Notary Public in and for said County and State and residing therein, duly

commissioned and sworn, personally appeared ':556 A lDFé/—)SA-

personally known to me "(or proved to me on the basis of satisfactory evidence) to

be the person whose name is subscribed to the within instrument as the'

ID&SIDE—UT"’ ]
of . C!ZzSe A DeBrsA /I

and acknowledged to me that sald Corporation is a Gcneral Partner of the

Partnershxp named in the within mstrument and that he/she- executed the thhln

instrument on behalf of sald Corporation putsuant to its Bylaws or a tesolutxon of

its Board of Dxrectors, that said Corporatton executed the same on behalf of the
Partnershap named in the thhm mstrument and that the Partnershxp named in the
within instroment executed the same. .

IN WITNPSS WHERBOI?‘, l have hereur;to set my h;and' and affixed my official

seal in said Counl;y on the date first ab;we set forth

. . - .
. : . . . .u N - .
STRININREIFIBCETRIIATRZARLLINEELSD l::-nnnllllllllllv"

a
z
:

“llllllﬂdlllIHIII”!:IC"! 1123350203036 5samnnINAY

OFFICIAL SEAL
SHERYL L. MONDT

-l
NOTARY PUBLIC = uun-umag
CONTY QFf SAMNTA CLARA ’E.
g

=

-]

NOTARY PUBLIC, State of California
‘ My Commnssxon Bxpires: 5 9[ JZ

Comm. Exp. Aug. 4, 1986

AN £ AN 30k ek s nne bee o 5 e 5 mase e sesamitamane o
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Partnership by a Partnership Partner
by Multiple lndw:dual Partners

STATE OF CALIFORNIA ).
) S8:

COUNTY OF gﬁf‘ﬁ Cepecrs )

On this'zzw day of CF‘DUL(A/&L/ . , 19 ?‘zé, before me,.
Sy ¢ MosT— . ,

a Notary Public in and for said County and State and resxdlng therein, duly

-commissioned and sworn, personally appcared
_____GEORGE H. KORDESTANI and BEHROUZ K. KORDESTAN s

petscnally known to me (or proved to me on the basis of :satisfactory evidence) to

be the persons whose names are subscgi'!;c'd to thé.'ﬁ;itbin ‘instrument as General
Partners of . BﬂICQ' 'ENIER.ERISE. a_California limited partnecship '
a.nd acknowledged to me that they ar;:»Gcneral Partners of said Partnershi;;, that
) said Partne.rship is a General Partner in th;: Partncrship named in the within
instrument, that they executed the thhm instrument on behalf of said Partnership,
that said Partnershlp cxccutcd the same on behalf of the Partnership named therein,
and that the Partncrshlp named therein executed the same,
IN WITNESS WHEREOF, I have hereunto set ‘my | hand and affnxed my official

seal in said County on the date flrst abovc set forth. ‘

Etl:ll:ilnn;nuulummnmmmn|;:n:x|||:nblr;' v NO{lARY PUBL]C State of Calnfqrrua

E : OFFICIAL SEAL 5 L
: @ SHERYL L. MONDT . My Commission’ Expires: ‘S%l/co 4
\\ 5% °

= -
E NOTARY * PUOLIC = a.molmug
-

[ 7] -
B g
-

5 )

COUNTY O !ANTA CLARA

. Comm, Exp. Aus. 4, 1986 §
UL e TR T TR T TPty
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BAYSIDE TECENOLOGY PARK:

All the following real property situnated in the City of

Fremont, COunty of Alamedé, State of California:

Parcels A and B and lLots 1 through. 22, inclusive, of Tract
4876 recorded May 6, 1983 in Book 139 of Maps, Official
Records of Alameda Count&, at Pages 1 through 8, inclusive;

and

Lots 1 through 12, inclusive, of Traét 5044 recorded May 6,

1983 in Book 139 of Maps, Official Records of Alameda County,

at Pages 9 through 13, inclusive.

A ]

-

EXHIBIT "“A®

./.




RanNnpick O'Dea
&
TOOLIATOS LLP

AtTtrorNEYS AT Law

November 2, 2009
VIA FEDERAL EXPRESS

Opus West Corporation, et al.
¢/o BMC Group

18750 Lake Drive East
Chanhassen, MN 55317

Inre: Opus West Corporation, et al. (Debtors) (and O.W. Commercial, Inc.)
U.S. Bankruptcy Court, Northern Dist. of Texas, Case No. 09-34356

ENCLOSURE(S): Two original/separate PROOF OF CLAIMS and two copies

Enclosed for your information and records.
Enclosed pursuant to your request.

Please telephone me after reviewing the enclosed.
Please contact me if you have any questions.

Please telephone for an appointment.

Please sign and return in the enclosed envelope.
Please file original and return endorsed filed copies.
Please record and return conformed copies.

Please have Judge sign original, file with court, and return endorsed-filed copies.
Return envelope is enclosed.

Other:

LB TRETTT

Thank you for your courtesy in this matter.
Very truly yours,
RANDICK O’DEA & TOOLIATOS, LLP

vy

Stie Betti, CCLS
Assistant to Phillip G. Vermont

Enclosures

5000 Hopyard Road, Suite 400

Pleasanton, California 94588-3348
" Telephone 925-460-3700

Fax 925-460-0969

\\Fsprolaw\Prol.awDocs\GO423.032\207582Adoc
RandickLaw.com
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