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UNITED STATES BANKRUPTCY COURT

PROOF OF CLAIM

Name of Debtor Opus West Corporation

Case Number - g9_34356 (hdh)

NOTE Thus form should not be used to make a claim for an administrative expense arising after the commencement of the case A request for payment of an

administrative expense may be filed pursuant o 11 US C § 503

Name of Creditor (the person or other entity to whom the debtor owes money or propertv)
U.S Bank National Assoctation

Name and address where notices should be sent
See attached Addendum

RECEIVED
NOV 09 2009

BMC GRQUP

Telephone number

7 Check this box to indicate that this
claim amends a previously filed
claim

Court Claim Number:
(If known)

Filed on

Name and address where payment should be sent (if different from above)

Telephone number

3 Check this box 1f you are aware that
anyone else has filed a proof of claim
relating to your claim  Attach copy of
statement giving particulars

O Check this box 1f you are the debtor
or trustee in this case

1. Amount of Claim as of Date Case Filed: Not less than $20,330,559 13

If all or part of your claim 1s secured, complete item 4 below, however, 1f all of your claim 1s unsecured, do not complete
item 4

If all or part of your claim 1s entitled to prionty, complete item 5

ECheck this box 1f clatm includes 1nterest or other charges in addition to the pnncipal amount of claim  Attach itermzed
statement of interest or charges

2. Basis for Claim:

— —— Tempe Gateway Project See attached Addendum
(See instruction #2 on reverse side )

3. Last four digits of any number by which creditor identifies debtor:

3a. Debtor may have scheduled account as:
(See nstruction #3a on reverse side )

. Secured Claim (See instruction #4 on reverse side )

Check the appropnate box 1f your claim 15 secured by a lien on property or a nght of setoff and provide the requested
nformation

Nature of property or right of setoff: [JReal Estate O Motor Vehicle

Describe:

3 O0ther

Value of Property:$ Annual Interest Rate %o

- Amount of arrearage and other charges as of time case filed included in secured claim,

if any: § Basis for perfection:

Amount of Secured Claim: §. Amount Unsecured: §

6. Credits: The amount of all payments on this claim has been credited for the purpose of making this proof of claim

7. Documents: Attach redacted copies of any documents that support the claim, such as promissory notes, purchase
orders, invoices, 1itermzed statements of running accounts, contracts, judgments, mortgages, and secunty agreements
You may also attach a summary Attach redacted copies of documents providing evidence of perfection of

a securnity interest You may also attach a summary (See instruction 7 and defimtion of redacted” on reverse side )

DO NOT SEND ORIGINAL DOCUMENTS ATTACHED DOCUMENTS MAY BE DESTROYED AFTER
SCANNING

If the documents are not available, please explain

5. Amount of Claim Entitled to
Priority under 11 U.S.C, §507(a). If
any portion of your claim falls in
one of the following categories,
check the box and state the
amount.

Specify the prionty of the claim

3 Domestic support obhigations under
11 US C §507(a)(1)(A) or (a)(1)(B)

00 Wages, salaries, or commusstons (up
to $10,950*) earned within 180 days
before filing of the bankruptcy
petition or cessation of the debtor’s
business, whichever 15 earther 11
USC §507 (a)(4)

O Contnbutions to an employee benefit
plan—11U S8 C §507 (a)(5)

0 Up to $2,425* of deposits toward
purchase, lease, or rental of property
or services for personal, famly, or
householduse 11 USC §507
@)

3 Taxes or penalties owed to
governmental units— 11 U S C §507
(a)(8)

) Other  Specify apphcable paragraph
of 11 USC §507 (a)(__)

Amount entitled to priority:
$

*Amounts are subject to adjustment on
4/1/10 and every 3 years thereafter with
respect to cases commenced on or after
the date of adjustment

Date: \~5-A

address above Attach copy of power of attorney, 1f any

@ PLESIDEAT
Ziro wl AW‘V"A v LV\‘S« AN N A

FOR COURT USE ONLY

Signature: The person filing this claim must sign 1t Sign and print name and title, 1f any, of the creditor or
other person authonzed to file this claim and state address and telephone number 1f different from the notice

i

Penalty for presenting fraudulent clatm  Fine of up to $500,000 or imprnisonment for up to 5 years, or both

18USC §4 152 and 3571
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Josiah M. Daniel, III, SBT #05358500

Angela B. Degeyter, SBT # 24059669
VINSON & ELKINS L.L.P.

2001 Ross Avenue, Suite 3700
Dallas, Texas 75201-2975

Tel: (214) 220-7700

Fax: (214) 220-7716

And

Thomas O. Kelly, III

DORSEY & WHITNEY LLP
Suite 1500, 50 South Sixth Street
Minneapolis, MN 55402-1498
Tel: (612) 340-2600

Fax: (612) 340-2868

COUNSEL FOR U.S. BANK
NATIONAL ASSOCIATION

UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION
In re: ) Chapter 11
OPUS WEST CORPORATION, et al., 3 Case No. 09-34356 (hdh)
Debtors. ; Jointly Administered
)

ADDENDUM TO PROOF OF CLAIM

U.S. Bank National Association, in its capacity as Administrative Bank (in such capacity,
“U.S; Bank” or the “Administrative Bank™), by and through its undersigned counsel, hereby files
this Addendum to Proof of Claim (this “Proof of Claim”). As described herein, U.S. Bank is
asserting claims against Opus West Corporation (“Opus West”), Case No. 09-34356 (Opus West
its affiliates, which are being jointly administered in this case are collectively referred to herein
as the “Debtors™). This Proof of Claim is filed to preserve U.S. Bank’s rights and remedies, of
every nature, pursuant to those certain notes, contracts, and agreements more fully discussed

herein.

ADDENDUM TO PROOF OF CLAIM
US 145044v.2
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I. FACTUAL BACKGROUND

1. On July 6, 2009 (the “Petition Date™), the Debtors filed voluntary petitions under
chapter 11 of'title 11 of the Bankruptcy Code commehcing the chapter 11 cases.

2. The Debtors continue in possession of their property and are operating and
managing their businesses as debtors in possession pursuant to Bankruptcy Code §§ 1107(a) and
1108.

3. No request has been made for the appointment of a trustee or examiner in these

Cascs.

The Tempe Gateway Project

4, The Administrative Bank is the agent for a group of lenders (the “Tempe Banks™)
to Tempe Gateway, L.L.C. (a nondebtor) (the “Borrower”) in connection with a “Construction

Loan” dated February 29, 2008 for the construction of an office and retail complex in Tempe,

Arizona (the “Tempe Gateway Project”). The terms and conditions of the Construction Loan are
sét forth in the “Construction Loan Agreement” dated February 29, 2008 and executed by the
Borrower and U.S. Bank.'

5. The original maximum amount of the Construction Loan was $68,960,000.00,
which was evidenced by, among other things: (i) a Promissory Note Secured by Deed of Trust
(Construction Loan), dated as of February 29, 2008 and executed by Borrower in favor of
Regions Bank in the original maximum principal amount of $25,000,000.00; (ii) a Promissory
Note Secured by Deed of Trust (Construction Loan), dated as of February 29, 2008 and executed
by Borrower in favor of Guaranty Bank and Trust Company in the original maximum principal

amount of $15,000,000.00; and (iii) a Promissory Note Secured by Deed of Trust (Construction

! A true and correct copy of the Construction Loan Agreement is attached hereto as Exhibit A.

ADDENDUM TO PROOF OF CLAIM Page 2 of 7
US 145044v.2
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Loan), dated as of February 29, 2008 and executed by Borrower in favor of U.S. Bank in the
original maximum principal amount of $28,960,000.00.
6. The loan is secured by, among other things:

(a) a Construction Deed of Trust, with Assignment of Rents, Security
Agreement, and Fixture Filing (the “Deed of Trust”) dated February 29,
2008 and executed by Borrower, as trustor, for the benefit of U.S. Bank, as
beneﬁciary;2

(b) an Assignment of Contracts, Plans and Specifications (“Assignment of
Contracts™) dated February 29, 2008 and executed by Borrower in favor of
U.S. Bank, individually and as agent for the other Tempe Banks party to
the Tempe Loan Agreement;

©) an “Assignment of Development Agreement” dated February 29, 2008 and
executed by Borrower in favor of U.S. Bank, individually and as agent for
the other Tempe Banks party to the Tempe Loan Agreement; and

(1)) an Assignment of Permits Licenses, and Approvals (“Assignment of
Permits”), dated February 29, 2008 and executed by Borrower in favor of
U.S. Bank, individually and as agent for the other Tempe Banks party to
the Tempe Loan Agreement.’
7. The lead Debtor in these above-captioned consolidated bankruptcy cases, Opus
West, agreed to unconditionally guarantee to U.S. Bank the full and prompt payment of all of

Borrower’s obligations under the Tempe Loan Documents.* On the Petition Date, both

Borrower and Opus West, as guarantor, were in default of their obligations under the terms of the

2 A true and correct copy of the Deed of Trust for the Tempe Gateway Project is attached hereto as Exhibit B.
Pursuant to the Deed of Trust, Borrower granted Lender a security interest in, among other things, the Borrower’s
Property, as that term is defined in the Deed of Trust, which includes, but is not limited to: (1) certain real property
located in Maricopa County, Arizona; (2) the Improvements, as that term is defined in the Deed of Trust; (3) the
Fixtures, as that term is defined in the Deed of Trust; (4) the Leases, as that term is defined in the Deed of Trust; (5)
the Rents, as that term is defined in the Deed of Trust; (6) the Books and Records, as that term is defined in the Deed
of Trust; (7) Borrower’s accounts, (8) Borrower’s commercial tort claims; (9) Borrower’s right to payment of
monies which arise from or relate to construction on Real Property (collectively, the “Collateral”). U.S. Bank
?roperly perfected its security interest in the Collateral.

The Notes, Loan Agreement, Commitment Fee Letter (as defined in the Loan Agreement), Indemnity Agreement
(as defined in the Loan Agreement), Deed of Trust, Assignment of Contracts, Assignment of Development
Agreement, Assignment of Permits, and all other guarantees, instruments, and/or documents evidencing, relating to,
or securing the Loan are referred to collectively herein as the “Tempe Loan Documents.”

* See Payment and Performance Guaranty dated February 29, 2008 and executed by Opus West in favor of U.S.
Bank, a true and correct copy of which is attached as Exhibit C.

ADDENDUM TO PROOF OF CLAIM Page 3 of 7
US 145044v.2
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Tempe Loan Agreement and the other Tempe Loan Documents. By letters dated May 6, 2009°
and July 2, 2009.° U.S. Bank informed Borrower and Opus West that the defaults had occurred
and, by letter dated June 19, 2009,” U.S. Bank accelerated the Construction Loan and demanded
payment for the full outstanding amounts due under the Tempe Loan Documents. As of the
Petition Date, the principal due and owing under the Tempe Loan Documents was no less than
$47,603,977.30, plus accrued interest of not less than $474,937.86, plus attorneys’ fees of not
less than $51,643.97, plus and costs, plus all other sums due under the Tempe Loan Documents.?

8. Due to the numerous defaults existing under the Tempe Loan Documents, on July
17, 2009, the Administrative Bank filed a Verified Complaint for (1) Breach of Loan Documents

and (2) Appointment of a Receiver (the “Receivership Action”) against the Borrower in the

Superior Court for the State of Arizona in and for the County of Maricopa (the “State Court”).’
The State Court entered a stipulated order appointing a receiver of the Tempe Gateway Project.'®

9. Although the state-court receiver is in place for the Tempe Gateway Project, the
foreclosure sale has not yet occurred. A recent appraisal performed at the request of U.S. Bank
placed the current market value of Tempe Gateway at $27,800,000.00, given the state of the

project and current market conditions.!!

As such, U.S. Bank estimates that its resulting claim
against Opus West with regard to the Tempe Gateway Project will likely amount to at least

$20,330,559.13, plus the costs of foreclosure.

> A true and correct copy of the May 6, 2009 letter is attached hereto as Exhibit D.

® A true and correct copy of the July 2, 2009 letter is attached hereto as Exhibit E.

7 A true and correct copy of the June 19, 2009 letter is attached hereto as Exhibit F.

§ See Loan Obligation Summary, attached hereto as Exhibit G.

® A true and correct copy of the Complaint in the Receivership Action is attached hereto as Exhibit H.

' On August 7, 2009, the Court approved the agreement of U.S. Bank and Opus West Construction to grant U.S.
Bank relief from the automatic stay for the limited purpose of providing notice to the subcontractors currently under
contract with Opus West Construction, as the Design Builder on the Tempe Gateway Project, to continue to perform
under the terms of their applicable subcontracts for the benefit of the Administrative Bank and the receiver
aPpointed in the State Court, as such relief was permitted in the Tempe Loan Documents [Dkt. No. 251].

!" See Self Contained Appraisal Report, Executive Summary (a copy of the full appraisal will be made available
upon request), a true and correct copy of which is attached hereto as Exhibit I.

ADDENDUM TO PROOF OF CLAIM Page4of 7
US 145044v.2
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10.  Additionally, certain liens have been filed by subcontractors against the Tempe
Gateway property. U.S. Bank is currently in the process of investigating these liens and the
alleged underlying obligations giving rise to the liens. In the event the Administrative Bank
determines any of the liens filed against the Tempe Gateway Project to represent valid
obligations that must be satisfied prior to foreclosure, U.S. Bank may be required to resolve these
liens on the Borrower’s behalf. In that event, U.S. Bank specifically reserves the right to amend
this Proof of Claim to assert a corresponding claim against Opus West based on its guaranty of
the Borrower’s obligations under the Tempe Loan Documents.

II. AMOUNTS DUE TO U.S. BANK

11.  U.S. Bank asserts a claim against Opus West based on its guarantee of Tempe
Gateway, L.L.C.’s obligations under the Tempe Loan Documents in an amount not less than -
$20,330,559.13, plus any and all other fees, expenses, costs, additional accrued interest, charges,
and any and all other debts or obligations of Borrower or Opus West to the Administrative Bank
pursuant to applicable law, whether incurred pre or postpetition, whether contract, tort or
statutory, and pursuant to the Tempe Loan Documents.

III. DOCUMENTATION

12.  U.S. Bank’s claim against Opus West is evidenced by the above-described

Exhibits “A” through “I” attached hereto.

IV. DEBTORS’ ASSETS SECURING THE OBLIGATION
13.  None of the Debtors’ assets are available as security for the obligations due to

U.S. Bank.

V. AMENDMENTS AND MODIFICATIONS

14.  This Proof of Claim is filed under compulsion of claims bar date in the Debtors’

cases and U.S. Bank reserves the right to amend, modify, or supplement this Proof of Claim, or

ADDENDUM TO PROOF OF CLAIM Page S of 7
US 145044v.2
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state additional or related claims, at any time hereafter, particularly with regard to the amount of
U.S. Bank’s claim after the foreclosure sale occurs. The filing of this Proof of Claim shall not be
deemed to be an election or waiver of remedies.

VL. NO WAIVER

15.  Nothing contained herein shall be deemed or construed as a waiver of any rights

of U.S. Bank as to any claims, defenses, actions, set offs or recoupments to which U.S. Bank

may be entitled, all of which are expressly reserved.

VII. PAYMENTS

All payments in connection with this Proof of Claim shall be mailed to:

Ziad W. Amra

Vice President, Special Assets Group
U.S. Bancorp Center

BC-MN-H22A

800 Nicollet Mall, 22nd Floor
Minneapolis, MN 55402

VIII. NOTICES

All notices regarding this Proof of Claim shall be mailed to:

Ziad W. Amra

Vice President, Special Assets Group
U.S. Bancorp Center

BC-MN-H22A

800 Nicollet Mall, 22nd Floor
Minneapolis, MN 55402

Tel.: 612.303.4517

Fax: 612.303.4660

with copy to:

Thomas O. Kelly

DORSEY & WHITNEY LLP
Suite 1500, 50 South Sixth Street
Minneapolis, MN 55402-1498
Tel: 612.340.2600

Fax: 612.340.2868

ADDENDUM TO PROOF OF CLAIM Page 6 of 7
US 145044v.2
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And

Josiah M. Daniel, 111

Angela B. Degeyter

VINSON & ELKINS L.L.P.
2001 Ross Avenue, Suite 3700
Dallas, TX 75201

Tel.: 214.220.7766

Fax: 214.220.7716

ADDENDUM TO PROOF OF CLAIM Page 7 of 7
US 145044v.2
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CONSTRUCTION LOAN AGREEMENT

This Construction Loan Agreement (the "Agreement") is dated for reference purposes as of
February 29, 2008, between TEMPE GATEWAY, L.L.C., a Delaware limited liability company (the
. "Borrower") and U.S. BANK NATIONAL ASSOCIATION a national banking association, its successors
and assigns, individually and as a lender and Agent, and each of the lending institutions listed on the
Schedule of Lenders, as such may be modified from time to time (Agent, as a lender, and each such
lending institution, and their respective successors and assigns, referred to individually or collectively, as
the context shall infer, the "Lender”).

Unless defined elsewhere in this Agreement, defined terms used herein have the meanings given
them in the Definitions Section hereof.

Factual| Background

A, Lender has agreed to make a construction loan (the "Loan") to Borrower in the principal -
amount of Sixty-Eight Million Nine Hundred Sixty Thousand and No/100 Dollars ($68,960,000.00) (the
"Loan Amount”). Borrower will use the Loan to construct certain Improvements on real property (the
“Land") owned by Borrower and located in the City of Tempe, Maricopa County, Arizona, as described in
Exhibit A. Borrower will also use the Loan to pay other costs and expenses related to the
of the Land. Borrower intends to complete construction of the Improvements on or beforg July 1, 2009

(the "Completion Date").

B. The Improvements are described in plans and specifications (the "Plans and
Specifications") which were prepared by the Architect under the Architecture Contract. It is anticipated
that the Improvements will be constructed by the Contractor in accordance with the Construction
Contract. Whenicompleted,.the Improvements will consist of-an-eight story office building containing
.approximately 259,365 square feet of rentablé space, and.a parking garage containing approximately .
1Mo7 parking spaces, as shown in the Plans.and Specifications. ¢ Borrower has engaged the Architect in
connection with the design and/or construction of the Improvements pursuant to the terms of the
Architecture Contract. Borrower has agreed to piedge and assign to Agent, for the benefit of Lender, and
create a first-pricrity security interest in favor of Agent, for the benefit of Lender, in and to Borrower's
rights and interests in, among other things: (1) the Construction Contract, (2) the Architecture Contract,

(3) the Plans and Specifications, and (4) all other agreements now or hereafter entered into by Borrower with
any contractor, architect, engineer, or other consultant or third party in connection with the desigh,
engineering, construction of or on the Property, or the management, maintenance, operation, marketing,
leasing of the Property, or any development of or improvement to the Property, in accordance with the
Assignment of Contracts. The contracting parties under each contract being assigned shall consent to
the Assignment of Contracts and the pledge and assignment by Borrower thereunder. Borrower has also
agreed to pledge and assign to Agent, for the benefit of Lender, and create a first-priority security interest
--in favor of Agent, for the benefit of Lender, in and fo Borrower's rights and interests in all permits,
licenses, and approvals (including, without limitation, all building permits) heretofore or hereafter issued to
Borrower from time to time with respect to the Property in accordance with the Assignment of Permits.
Borrower has also agreed to pledge and assign to Agent, for the benefit of Lender, and create a first-
priority security interest in favor of Agent, for the benefit of Lender, in and to Borrower's rights and
interests in the Development Agreement in accordance with the Assignment of Development Agreement.

C. Borrower is executing one or more Notes evidencing the Loan. The Loan is secured by a
Construction Deed of Trust with Assignment of Rents, Security Agreement, and Fixture Filing (the "Deed
of Trust") covering all of Borrower's right, title, and interestin and to thé Tand, the Improvements, and
certain other property. In this Agreement, the "Property" means all or any part of the property affected by

TEMPE_CONSTRUCTION LOAN AGR BORROWER: TEMPE GATEWAY, L.L.C.
#111207V9F (REV. 02/14/08) PROJECT: MILL AVENUE AND 3%° STREET, TEMPE, AZ

Exhibit A
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the Deed of Trust, or any interest in all or any part of it, as the context requires, and "Project" means the
project consisting of the Land and all improvements existing or to be constructed thereon, including the

Improvements.

D. The Loan is due and payable on March 1, 2010 (the "Maturity Date"). However, if prior
to the Maturity Date, Borrower satisfies all Conditions to Extend, the Maturity Date of the Loan will be
extended upon the terms and conditions as more fully set forth in this Agreement and the Note(s).

E. OPUS WEST CORPORATION, a Minnesota corporation ("OWC," also the "Guarantor"),
has agreed to guaranty all or certain of Borrower's obligations to Lender in accordance with a Guaranty,
and is also executing a Third Party Indemnity Agreement, wherein it agrees to indemnify Agent and each
Lender and certain other Indemnified Parties against liability arising from certain environmental and other
risks which may result from Lender making the Loan to Borrower. ‘

F. This Agreement, the Note(s), and the Deed of Trust, together with all of their exhibits, and
alt other documents which evidence, guaranty, secure, or otherwise pertain to the Loan collectively
constitute the "Loan Documents." '

THEREFORE, Borrower, Agent, and Lender agree as follows:

Agreement

Definitions: The following capitalized words and terms shall have the meanings set forth in.the "Factual .. ... ... ..
Background" section above, or if not defined therein, shall have the following meanings when used in this

Agreement. All referénces to dollar amounts shall mean amounts in lawful money of the United States of

America. Words and terms used in the singular shall include the plural, and the plura! shall include the

singular, as the context may require. The term “"Guarantor as used in this Agreement and the other Loan

Documents shall apply only if any such party exists, and should be ignored if inapplicable.

“1998 Building Code Covenant” has the meaning set forth in Section 3.32(d)
“2008 Building Code Covenant” has the meaning set forth in Section 3.32(d)

"50% Leasing Test" has the meaning set forth in Section 2.8(b).

“Accelerating Transfer" has the meaning set forth in the Deed of Trust.

"Account” means Borrower's checking account at Agent, in the name of Borrower and designated by
Borrower as the operating account for the Project.

"Affiliate of’ or "affiliated with" means in control of, controlied by or under common control with.

"Agent’ means U.S. BANK NATIONAL ASSOCIATION, a national banking association, in its capacity as
administrative agent under any of the Loan Documents, or any successor administrative agent selected

pursuant to the terms of this Agreement. ‘
"Agreement’ means this Construction Loan Agreement between Borrower and Agent.
"Allowed Transfer" means a transfer of any interest in Borrower to any person or entity that is an Affiliate of

or with any of the following, provided that Borrower has given Agent written notice of such fransfer: (j) Opus
West Corporation, Opus Corporation, Opus, L.L.C., or (ii) the founder of Opus Corporation, his children,

2
TEMPE_CONSTRUCTICON LOAN AGR BORROWER: TEMPE GATEWAY, L.L.C.
#111207VOF (REV. 02/14/08) PROJECT: MILL AVENUE AND 3%° STREET, TEMPE, AZ
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West Corporation, Opus Corporation, Opus, L.L.C., or (ii) the founder of Opus Corporation, his children,

" his grandchildren or other members of his family, or (iii) the trustee of a trust or trusts for the benefit of the
founder of Opus Corporation, his children, his grandchildren or other members of his family, so long as
(1) Tempe Gateway, L.L.C. remains fully obligated for the Borrower’s obligations with respect to the Loan
and Opus West Corporation remains the Guarantor under the Guaranty, and (2) Opus West Corporation
or one of the other entities listed in subsections (i), (i) or (iii) immediately above, shali at all times
maintain, directly or indirectly, ownership at least ten percent (10%) of the voting stock in the Borrower.

"Applicable Rate" means (i) the Prime-Based Rate as to all Prime Rate Loans, and (i) the LIBOR-Based
Rate as to all LIBOR Rate Loans.

"Appraisal" means an MAI certified appraisal of the Project, performed in accordance with FIRREA and
Agent's appraisal requirements by an appraiser selected and retained by Agent, in form and content
acceptable to Agent.

"Approved Manager” means (a) Borrower; (b} Opus West Management Corporation, an Arizona corporation,
or (b) subject to the prior approval of Agent not to be unreasonably withheld, conditioned, or delayed, any

other reputable and creditworthy property manager.

"Architect” means OPUS ARCHITECTS & ENGINEERS, INC., a Minnesota corporation, a licensed
architect, acting as the architect in connection with the design and/or construction of the Improvements.

. "Architecture Contract’ means that certain contract entitled, "Project Agreement Form," dated
_ August 21, 2007, executed by and betwéen Borrower and Architect,’ 2007, covering certain serwces of -
the Architect in connection with the design and coristruction of the Improvements, as revised -

September 25, 2007.
"Assignment and Assumption” means an Assignment and Assumption substantially in the form of Exhibit D.

"Assignment of Contracts" means the assignment from Borrower to Agent, for the benefit of Lender, of all
of Borrower’s right, title, and interest in and to the Construction Contract, the Architecture Contract, the
Plans and Specifications, and all contracts related to the construction, design, management, and
operation of the Improvements and the Property, together with such written consents of Borrower's
contract parties under such contracts as Agent may require.

"Assignment of Development Agreement” means the assignment from Borrower to Agent, for the benefit
of Lender, of all of Borrower's right, title, and interest in and to (a) the Development Agreement, and (b) any
and all present and future amendments, modifications, supplements, change orders, and addenda to the

Development Agreement.

"Assignment of Permits” means the assignment from Borrower to Agent, for the benefit of Lender, of all of
Borrower’s right, title, and interest in and to (a) all permits, licenses, and approvals (including, without
limitation, all building permits) heretofore or hereafter issued to Borrower from time to time with respect to
the Property, and (b) any and all present and future amendments, modifications, supplements and addenda
to any stich permits, licenses, and approvals.

"AWHC" means AMERICA WEST HOLDINGS CORPORATION, a Delaware Corporation.

“Banking Day" means a day, other than a Saturday or Sunday, on which Agent is open for business for all
banking functions in Phoenix, Arizona.

"Borrower” has the meaning set forth in the introductory paragraph to this Agreement.

3
TEMPE_CONSTRUCTION LOAN AGR ) BORROWER: TEMPE GATEWAY, L.L.C.
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"Borrower's Funds" means all funds on deposit in the Borrower's Funds Account.

"Borrower's Funds Account’ means an interest-bearing account at Agent in the name of Borrower on and
subject to such terms and conditions, and at such interest rates, as Agent may offer to Borrower. Funds
held in the Borrower's Funds Account shall be and remain in the exclusive control of Agent, subject to the
terms of this Agreement and any borrower’s funds agreement entered into between Borrower and Agent.

"Borrower's Indemnity” means, collectively, all of Borrower's obligations under each indemnity by
Borrower in favor of Agent, as Agent for the Lenders, and/or the Indemnified Parties relating to
Hazardous Substances, including but not limited to Borrower’s covenants, warranties, and indemnification
obligations set forth in (a) any Hazardous Substances section or provisions set forth in this Agreement or
the other Loan Documents, and/or (b) any separate secured or unsecured indemnity agreement executed
by Borrower in connection with the Loan, specifically including all of Borrower's obligations contained in
that certain Indemnity Agreement dated of even date herewith executed by Borrower in favor of Agent, as

Agent for the Lenders.

"Change in Control" means (i) any transaction or series of transactions that result in any transfer, direct or
indirect, of fifty percent (50%) or more of the voting power of Borrower or Guarantor, or other power to direct
or cause the direction of the management and policies of Borrower or Guararitor, as the case may be, or fifty
percent (50%}) or more of the direct or indirect beneficial ownership of Borrower or Guarantor, as the case
may be, or (ii) any transaction or series of transactions that result in OWC owning less than fifty percent
(50%) of the membership interests in Borrower; provided, however, that any Allowed Transfer shall not

- constituté & “Chahge ¢f Control” heréunder so long as Borrower promptly provides Agent notice of such- =+ .-+ ===+ e

" Allowed Transfer:

"City" means THE CITY OF TEMPE, a municipal corporation and a political subdivision of the State of
Arizona.

“Closing Date" means the date of recordation of the Deed of Trust.

"Commitment” means the maximum amount each Lender has agreed to lend to Borrower as part of the
Loan (which amounts are set forth in Exhibit E attached hereto), subject to modification by each
Assighment and Assumption. '

"Compliance Certificate” has the meaning set forth in Section 3.11.

“Completion Date" has the meaning set forth in Recital A above.

"Completion Event" means the date Agent has received evidence acceptable to Agent in its reasonable
discretion that the Improvements have been completed in accordance with the requirements set forth in

Section 3.1(b) below.

"Conditions to Extend" means those conditions to Lender's obligation to extend the term of the Loan set
forth in Section 2.9 below (each, a "Condition to Extend").

"Construction Contract’ means that certain contract entitied, "Design/Build Construction Contract (Cost -
Plus/Guaranteed Maximum Price," dated as of July 11, 2007, covering certain services of the Contractor

in connection with the construction and/or rehabilitation of the Improvements.

"Construction Schedule" means a written construction schedule, including completion timeline, for the
Project. The Construction Schedule shall be consistent with any Pro Forma Schedule described in this
Agreement, and any other timelines, reports, andfor schedules delivered by Borrower to Agent.
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*Contractor’ means OPUS WEST CONSTRUCTION CORPORATION, a Minnesota corporation, a
licensed general contractor, acting as the contractor in connection with the construction and/or

rehabilitation of the Improvements.

"Cost Breakdown" means a detailed breakdown of construction, financing, and other development costs
related to the Land and Improvements, as more fully described in Exhibit B attached hereto.

"Covered by Insurance” is when defense of a lawsuit has been tendered to the applicable insurance
carrier under a valid insurance policy that provides coverage with respect to the claim and has a
deductible amount of less than One Hundred Thousand and No/100 Dollars ($100,000.00), such insurance
carrier has accepted such tender of defense, and such insurance carrier proceeds with such defense
without denying liability for any part of such claim which could resuit in liability of One Hundred Thousand
and No/100 Dollars ($100,000.00) or more to Borrower or any Guarantor, as the case may be; provided,
however, that if any insurance company accepts defense of a claim with a reservation of rights, such
claim shall be deemed "Covered by Insurance" until denied.

"Deed of Trust” has the meaning set forth in Recital C above.

“Default’ means, with respect to any Loan Document where “Events of Default” are not defined, any
breach or default, subject to any applicable notice and cure periods, under such Loan Document.

"Default Rate” means the rate which is five percent (5%) above the Applicable Rate, as it may thereafter
.change.pursuant to.the terms of this Agreement; provided, however, that if more than one Applicable

. Rate applies, the "Default Rate" shall mean a per annum intérest rate of five percent (5%) ir'excess of thg ™ e T

highest Applicable Rate.

"Deferred Contractor Fees" means monies earmned or to be earned by the Contractor pursuant to the
terms and conditions of the Construction Contract for construction work performed by Contractor related

" to the Project at Borrower's sole cost and expense, which will be deferred until the Loan has been paid
and performed in full and thereafter paid from Borrower's own funds, and not paid with Loan funds.

"Deferred Developer Fees" means monies eamed.or to be earned by OWC and/or its Affiliates for work
related to the Project performed by or on behalf of OWC and/or its Affiliates, which will be deferred until
the Loan has been paid and performed in full and thereafter paid from Borrower's own funds, and not paid
with Loan funds.

"Delinquent Lender" has the meaning set forth in Section 10.21.

"Development Agreement" means the Original Development Agreement as such has been modified and
amended pursuant to (2) the Development Agreement First Amendment, and (b) the Development
Agreement Second Amendment, and as may be further modified and amended pursuant to (1) the
Development Agreement Supplement in form and substance approved in writing by Agent in its
reasonable discretion, and (2) any future material modifications or amendments to the Development
Agreement in form and substance approved in writing by Agent in its reasonable discretion.

"Development Agreement First Amendment” means that certain First Amendment to Development
Agreement [America West Airlines Corporate Headquarters] [97-250(A)] by and between the City and
AWHC, dated as of September 12, 2002, recorded September 24, 2002, 1998, as Instrument Number
2002-0978978, in the Official Records of Maricopa County, Arizona relating to and/or encumbering all or
a portion of the Property. The Development Agreement First Amendment has been reviewed, and is

hereby approved, by Agent.
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"Development Agreement Second Amendment” means that certain Second Amendment to Development
Agreement [America West Airlines Corporate Headquarters] [97-250(B)] by and between the City and
AWHC, dated as of June 23, 2004, recorded July 2, 2004, as Instrument Number 2004-0764287, in the
Official Records of Maricopa County, Arizona relating to and/or encumbering all or a portion of the
Property. The Development Agreement Second Amendment has been reviewed, and is hereby

approved, by Agent.

"Development Agreement Supplement” means a third amendment to Original Development Agreement,
as such has been previously amended prior to the Closing Date, which anticipated to be recorded in the
Official Records of Maricopa County, Arizona, relating to and/or encumbering all or a portion of the
Property. The Development Agreement Supplement shall be in form and substance acceptable to Agent
in its reasonable discretion and therefore is subject to the review and written approval of Agent in its
reasonable discretion prior to the execution thereof and recording thereof in the Official Records of

Maricopa County, Arizona.

"Draw Request” means a written request signed by Borrower, together with such documentation and
information as Agent may require and meeting the requirements set forth in this Agreement and the other
Loan Documents , provided that such Draw Request may be submitted as a telefax or electronic mail
request as allowed pursuant to the terms of this Agreement. '

"Draw Request Certification” means a draw request certification in the form attached hereto as Exhibit F.

- -"Easement”.hasthe. meaning setforthin Section 3.33. . . .

"Eligible Assignee" means any Lender or any Affiliate of a Lender or any commercial bank, insurance
company, financial institution, or institutional lender approved by Agent in writing and, so long as there
exists no Event of Default or Unmatured Event of Default, approved by Borrower in writing, which
approval shall not be unreasonably withheld.

"Events of Default” means those events of default set forth in Section 7.1 (each, an "Event of Default").

"Funding Deficiency" means the amount of any requested disbursement which Borrower is entitled to in
accordance with the terms of this Agreement (i.e. Borrower has satisfied all applicable conditionsto -
disbursement set forth in the Loan Documents, unless any such unsatisfied condition has been waived in
writing by Agent) that is not properly funded hereunder by Agent.

"GAAP" means generally accepted accounting principles.
"GPLET Fee Conveyance” means the conveyance by Borrower of the Borrower’s fee interest in the Land

and Improvements to the City, which GPLET Fee Conveyance must occur concurrently with the execution
and effectiveness of the GPLET Ground Lease

"GPLET Ground Lease" means that certain ground lease covering the Land and Improvements that may
be entered into between Borrower and the City after the Closing Date as part of the GPLET Transaction;
provided, however, that such GPLET Ground Lease shall {1) be substantially in the form attached as
Exhibit B to the Development Agreement, with all material terms set forth therein acceptable to Agent,
(2) be reviewed and approved in writing by Agent prior to the execution thereof, (3) be effective
concurrently with the GPLET Fee Conveyance, and (4) be subject to the lien of the Deed of Trust as more
particularly described in Section 3.32. ' : :
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"GPLET Statutes" means A.R.S. §42-6201 through §42-6209, under Arizona Revised Statutes Title 42

Taxation, Chapter 6 Local Excise Taxes, Article 5 Government Property Lease Excise Tax, as amended,
recodified, and in effect from time to time.

*GPLET Tax Abatement” means abatement of tax for govemment property improvements in single central
business district available pursuant to A.R.S. §42-6209, which tax abatement is available for a limited
period beginning when the certificate of occupancy is issued and ending eight years after the certificate of
occupancy is issued on a government property improvement that is constructed either before or after July
20, 1996 and that meets the requirements set forth in A.R.S. §42-6209. ’

"GPLET Transaction" means the sale/leaseback transaction between Borrower (or US Air and/or AWHC
as Borrower’s predecessor in interest) and the City contemplated pursuant to the Development
Agreement, specifically including the Development Agreement Supplement in a form approved by Agent,
wherein pursuant to the Development Agreement, on or before Borrower obtains the certificate of
occupancy for the Project, the Borrower will convey the fee simple interest in the Land and in the
improvements to the City, who will then ground lease the Land and Improvements back to Borrower
pursuant to the GPLET Ground Lease. The GPLET Transaction is to enable Borrower to utilize the
benefits of the GPLET Statutes, including but not limited to the GPLET Tax Abatement.

*Guarantor” means each person or entity guaranteeing all or any portion of Borrower's obligations under
the Loan Documents, or all or any portion of any other party's obligations under the Loan Documents,
pursuant to a Guaranty, including that party described in Recital E above (collectively, the "Guarantor” or

- "Guarantors"). "Guarantor” also.means any indemnitor under any indemnity agreement.

»Guaranty" means, each guaranty executed or required to be executed in favor of Agent, as Agent for the

Lenders, in connection with the Loan, or in connection with the construction or rehabilitation of

Improvements, including each continuing guaranty, payment guaranty, payment and performance

guaranty, completion guaranty, or completion agreement, or other guaranty or indemnity agreement

(collectively, the "Guaranty” or "Guaranties”).

"Hard Costs" means all materials and labor related to construction and/or rehabilitation of the
Improvements and similar costs (specifically excluding all Soft Costs), as determined by Agent.

"Hazardous Substance” means and includes any substance, material, or waste, including asbestos,
petroleum, and petroleum products (including crude oil), that is or becomes designated, classified, or
regulated as “toxic" or "hazardous” or a "pollutant,” or that is or becomes similarly designated, classified,
or regulated, under any federal, state, or local law, regulation, or ordinance, but does not include any
such substance that is a customary and ordinary household, cleaning, or office product used on the
Property by Borrower or any tenant or agent of Borrower, or customary construction materials used during
the course of construction of Improvements on the Property by Borrower or Contractor, provided such use
is in accordance with applicable hazardous materials laws and regulations.

"Improvements” means those buildings and other improvements to the Land as shown on the Plans and
Specifications.

"In Balance" or "in balance” has the meaning set forth in Section 2.2,

"Indemnified Costs" means all actual or threatened liabilities, claims, actions, causes of action,
judgments, orders, damages (including foreséeable and unforeseeable consequential damages), costs,
expenses, fines, penalties and losses (including sums paid in settilement of claims and all consultant,
expert and legal fees and expenses of Agent's, and, if applicable, Lenders' counsel), including those
incurred in connection with any investigation of site conditions or any clean-up, remedial, removal or
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restoration work (whether of the Property or any other property), or any resulting damages, harm, or
injuries to the person or property of any third parties or to any natural resources, excepting those to the
extent arising out of, or resulting, from the applicable Indemnified Party's gross negligence or willful

misconduct.

"Indemnified Parties,” means each Lender, including Agent as a Lender and acting in its capacity as
administrative agent for the Lenders, and each of their parents, subsidiaries, and any affiliated
companies, any assignees of any of each such Lender's interest in the Loan or the Loan Documents, any
owners of participation or other interests in the Loan or the Loan Documents, any purchasers of all or any
portion of the Property at any foreclosure sale or from any Lender or any of its affiliates, and the officers,
directors, employees, and agents of each of them (each individually, an "Indemnified Party").

“Insolvency Payments" means all monetary obligations incurred or accrued during the pendency of any
- Insolvency Proceeding regardiess of whether allowed or allowable in such proceeding.

"Insolvency Proceeding" means any bankruptcy, receivership, or other voluntary or involuntary
proceeding, in or out of court, for the adjustment of debtor-creditor relationships.

"Interest Differential” has the meaning set forth in Section 2.8(b).

“"Interest Reserve” means any reserve or hold back of Loan funds allocated to pay Loan interest, which
may be set forth in the Cost Breakdown or as otherwise approved by Agent.

"Land" has the meaning set forth in Recital A above. ’

"l ender" has the meaning set forth in the introductory paragraph to this Agreement, and includes any
other commercial bank, insurance company, financial institution or lender that is or later becomes a party
to this Agreement and any and all Eligible Assignees who acquire an interest in the Loan from any Lender
as set forth in Section10 (collectively, the "Lender” or "Lenders” as the context may require.) The term
n_ender" as used in this Agreement and the other Loan Documents, uniess otherwise specifically set forth
herein, means all Lenders collectively, as the context may require, and includes each Lender that is or
becomes a Lender pursuant to the terms of this Agreement.

"LlBOR-Based Rate" has the meaning set forth in Section 2.8(b).
"] IBOR Rate” has the meaning set forth in Section 2.8(b).
"l IBOR Rate Loan" has the meaning set forth in Section 2.8(b).

"l IBOR Rate Margin" has the meaning set forth in Section 2.8(b).

"Loan" means the loan being made available by Lender to Borrower pursuant to the terms of this
Agreement as described in Recital A above.

" oan Amount" has the meaning set forth in Recital A above.

"Loan Budget" is shown on the Cost Breakdown attached as Exhibit B, is broken down by line items, and
shows all uses of Loan funds related to the Land and the construction and/or rehabilitation of the

Improvements.

"l oan Documents” has the meaning set forth in Recital F above.
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"Loan Fee" has the meaning set forth in that certain fee letter agreement of even date herewith being
executed by Borrower in connection with the Loan.

"L oan Perjod" has the meaning set forth in Section 2.8(b}.

“Major Subconiract’ means any individual subcontract which provides for work or materials with a cost in
excess of One Hundred Thousand and No/100 Dollars ($100,000.00); provided that muitiple subcontracts
with the same subcontractor shall be treated collectively as one subcontract for purposes of this definition

of Major Subcontract.
“Major Subcontractor” means any subcontractor under a Major Subcontract.

"Material Adverse Effect" means:-(a) a material adverse change in, or a material adverse effect upon, the
Project, or the operations, business, properties, liabilities (actual or contingent), condition (financial or
otherwise) or prospects of Borrower, Guarantor, Borrower and its Subsidiaries taken as a whole, or
Guarantor and its Subsidiaries taken as a whole; (b) a material impairment of the ability of any party to
the Loan Documents to perform its obligations under any such Loan Document o which itis a party; or
(c) a material adverse effect upon the legality, validity, binding effect or enforceability against any party to
the Loan Documents of any such document or agreement to which it is a party.

"Maturity Date" has the meaning set forth in Recital D above.

"Maximium Loan-to-Value Ratio” means the ratio of the Loan Amount to the Property Value. =~

"Money Markets" has the meaning set forth in Section 2.8(6).

"Net Monthly Cash Income” means all actual cash income received from the Property during a calendar
month less the actual operating expenses incurred for or attributable to the Property, excluding amounts

payable under the Note.

“New York Banking Day" has the meaning set forth in Section 2.8(b).

*Non-U.S. Lender" means each Lender (or substituted Lender) that is organized under the laws of a
jurisdiction othier than the United States, any State thereof or the District of Columbia.

"Note" or “Notes” means, collectively, promissory notes, aggregating the Loan Amount, executed by
Borrower and payable to the order of each Lender, in the amount of its respective Commitment,
evidencing the Loan, together with such other replacement notes as may be issued from time to time
pursuant to Section 2.8, as such may be amended, renewed, restated, or replaced from time to time
{each, individually, a “Note,” as the context may require).

*Other Sums" has the meaning set forth in Section 2.8(e).

"Original Development Agreement’ means that certain Development Agreement [America West Airlines
Corporate Headquarters] [97-250] by and between the City and AWHC, dated as of February 18, 1998,
recorded February 26, 1998, as Instrument Number 98-0147245, in the Official Records of Maricopa

~ County, Arizona relating to and/or encumbering all or a portion of the Property, which Original
Development Agreement was partially assigned by AWHC, as Assignor, to FLY {CD) LLC, a Delaware
limited liability company, and AWHQ, LLC, an Arizona limited liability company, as tenants in common, as
Assignee, pursuant to that certain Partial Assignment of Development Agreement With Estoppel and
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Consent of City of Tempe dated as of February 18, 1998. The Original Development Agreement has
been reviewed, and is hereby approved, by Agent.

"Out of Balance" occurs when Agent in good faith determines that the funds (including all undisbursed
Loan funds and any sums provided and to be provided by Borrower or any other party) are insufficient to
pay for all costs and expenses of the Property and sums payable under the Loan Documents.

"OWC" has the meaning set forth in Recital E above.
“Permitted Title Exceptions” has the meaning set forth in Section 5.1(a) of the Deed of Trust.
"Pians and Specifications” has the meaning set forth in Recital B above.

"Post-Foreclosure Plan" has the meaning set forth in Section 10.22.

“Prime-Based Rate" has the meaning set forth in Section 2.8(b).

"Prime Rate Loan" has the meaning set forth in Section 2.8(b).

"Pro Forma Schedule" has the meaning set forth in Section 4.1.

"Project" has the meaning set forth in Recital C above.

"Project CC&R’s" means that certain Declaration of Covenants, Conditions, Restrictions, and Easements
for Tempe Gateway by and between Borrower and the Phase One Owner dated as of November 7, 2007
to be recorded [prior to or concurrently with the recording of the Deed of Trust] in the Official Records of
Maricopa County, Arizona relating to-and/or encumbering all or a portion of the Property. The Project
CC&Rs shall be in form and substance acceptable to Agent in its reasonable discretion and therefore is
subject to the review and written approval of Agent in its reasonable discretion prior to the execution
thereof and recording thereof in the Official Records of Maricopa County, Arizona. An unexecuted copy
of the Project CC&R's delivered to Agent electronically by Borrower’s counsel on December 18, 2007 has
been reviewed, and is hereby approved, by Agent, however, Agent reserves the right to review and
approve any material modifications or amendments thereto.

"Property” has the meaning set forth in Recital C above.

"Property Management Agreement” means each management agreement or operating agreement relating
Project, the Land, or the Improvements, or any part thereof.

“Property Value" means the discounted value of the Project at stabilized occupancy as set forth in the
Appraisal obtained prior to the Closing Date, or an Updated Appraisal, as the case may be, which shall be
determined using the Prospective Stabilization Date. :

“Proportionate Share" means, as to any Lender, the percentage identified for such Lender on the
Schedule of Lenders, as such percentage may be modified in connection with any assignments made by
Lenders in accordance with the provisions of this Agreement. Agentis authorized to unilaterally amend
and replace the Schedule of Lenders from time to time to account for any such assignments.

"Prospective Stabilization Date" The prospective stabilization date set forth in the Appraisal or Updated
Appraisal, as the case may be, of the Project approved by Agent, or such other date agreed to in writing

by Agent.
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"Protective Advance" means all sums éxpended as determined by Agent to be necessary (a) to protect
the priority, validity and enforceability of the Loan and the documents evidencing or securing the Loan, (b)
to protect the value or the security of any of the collateral for the Loan, (c) to satisfy any liens that
encumber all or any portion of the Property-or any other collateral for the Loan (unless Borrower has
bonded around or is properly contesting such lien in accordance with the Loan Documents), and (d) if the
Property or any portion of the Property is acquired by Lender, or by Agent, for the benefit of Lender,
amounts expended in accordance with the Post-Foreclosure Plan to complete the Improvements to the
Project or operate the Project or any other collateral for the Loan acquired by Lender or Agent for the

benefit of Lender.

"Required Lenders” means Lenders whose Proportionate Shares of the Loan total in the aggregate a
percentage equal to or greater than sixty-six and two-thirds percent (66.67%) (but excluding from such
calculation the Proportionate Share of any Definquent Lender). :

"Reguirements” has the meaning set forth in Section 3.9.

"Schedule of Lenders" means the schedule of Lenders set forth on Exhibit E attached hereto, as such may
be amended or modified from time to time in accordance the terms of this Agreement.

"Soft Costs" means all costs set forth in the Cost Breakdown for developer fees and/or overhead,
contractor fees and/or overhead, architects’ and engineers’ fees, legal and other professional fees and
costs, and other similar fees and costs (specifically g)g_c_lu_d_ing._l.-lard Costs), as determined by Agent.

"Stored Materials" means building materials or furnishings that are not yet incorporated into the
Improvements.

»Stored Materials Advance Limit" means Three Hundred Thousand and No/100 Dollars ($300,000.00).

"Subject Party" means, for any and all financial covenants set for this Agreement, the subject party (i.e.,
Borrower, Guarantor, or other applicable party) or each subject party, as the context may require) with
respect the particular covenant. For any Subject Party who does not have a separate fiscal year end for
tax reporting purposes, the fiscal year will be deemed to be the calendar year.

"Subsidiary” means a corporation, partnership, joint venture, limited liability company or other business
entity of which a majority of the shares of securities or other interests having ordinary voting power for the
election of directors or other governing body (other than securities or interests having such power only by
reason of the happening of a contingency) are at the time beneficially owned; or the management of
which is otherwise controlled, directly, or indirectly through one or more intermediaries.

"Swap Contract" means, individually and collectively, as the context may require, any rate lock agreement
or interest rate protection agreement, such as any rate lock agreement, interest rate swap agreement,
International Swaps and Derivatives Association, Inc. Master Agreement, or similar agreement or
afrangements now existing or hereafter entered into by Borrower and Agent in connection with the Loan
evidenced by the Note, to hedge the risk of variable rate interest volatility or fluctuations in interest rates,
as any such agreement or arrangement may be modified, supplemented and in effect from time to time. .

"Swap Payments" has the meaning set forth in Section 6.1.

“Third Party Indemnity" means any indemnity agreement executed by a Guarantor or any other third party
in favor of Agent individually and as a Lender and as Agent for the Lenders, including the indempnity in
favor of Agent, as Agent for the Lenders, pursuant to those certain Third Party Indemnity Agreements
being executed by each Guarantor in connection with the Loan.
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"Unmatured Event of Default” means an event that, with notice or the passage of time, or both, could
become an Event of Defauilt.

"Unmatured Monetary Event of Default” means an event that, with notice or the passage of time, or both,
could become an Event of Default with respect to monetary covenants, agreements, and obligations.

"US Air" means US AIRWAYS, INC., a Delaware corporation, successor in interest and successor by
merger to AMERICA WEST HOLDINGS CORPORATION, a Delaware corporation.

»US Air Development Agreement Assignment" means an assignment of the Development Agreement
from US Air to Borrower, which may occur prior to or after the Closing Date and shall be in form and

substance acceptable to Agent in its reasonable discretion.

1. Conditions Precedent to Cloéing and Disbursements.

1.1 Conditions to Closing. Before Agent becomes obligated to close the Loan herein
contemplated or any Lender becomes obligated to make any disbursement under this Agreement, the
following closing conditions shall have been satisfied at Borrower's sole cost and expense in a manner
acceptable to Agent in its sole and absolute discretion. No waiver of any closing condition is effective
unless expressly made in writing by Agent. ' '

(@ Financial Statements of Borrower and Other Financial Information. Borrower
shall have delivered to Agent alt financial statements and other financial information currently.required. .

under the Loan Documents, certified as being true, correct, and complete in all material respects by an
authorized officer, manager, member, or general partner of Borrower or other applicable parties.

(b) Organizational Documents and Certificates. Borrower shall have delivered to
Agent, for each party to each of the Loan Documents:

() - All organization documents and evidence of due formation and good
standing requested by Agent.

(i) All resolutions, certificates of authority, incumbency certificates, or other
evidence of authorization requested by Agent.

iii) Evidence of such party's Federal Tax Identification Number.
(iv) An Article 9 Certificate in form and substance acceptable to Agent.

(© Loan Documents and Other Items. Borrower shall have duly executed or
obtained the due execution of, and delivered to Agent, all Loan Documents and other items required by
Agent to be executed in connection with the Loan, including but not limited to this Agreement, the Note,
the Deed of Trust, the Borrower's Indemnity, the Guaranty, the Third Party Indemnity, the Assignment of
Contracts (with the written consents of such of Borrower's contract parties under the contracts assigned
thereunder as Agent may require), the Assignment of Permits, the Assignment of Development
Agreement, UCC-1 financing statements, and any and all other such documentation otherwise required
by Agent to fulfill the purposes of this Agreement. Agent shall have received, reviewed, and approved
current bankruptcy, federal tax lien and judgment searches, and searches of all Uniform Commercial
Code financing statements filed in each place UCC financing statements are to be filed hereunder,
demonstrating the absence of adverse claims.
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{d) Security Interests Perfected. The Deed of Trust shall have been duly recorded in
a first-priority lien position on the Property, subject only to such exceptions and conditions to title as Agent
has approved in its sole and absolute discretion. Lender's security interest in all personal property and
fixtures described in the Deed of Trust shall have been duly perfected in a first-priorify lien position.
Lender's security interest in all property pledged as collateral security for the Loan, as described in one or
more security instruments executed by Borrower, and/or any third party pledgor, in favor of Agent
individually and as a Lender and as Agent for the Lenders, shall have been duly perfected in a first-

priority lien position.

(e Title Insurance Commitment. Agent shall have received a commitment to issue
an ALTA extended coverage lender’s policy of title insurance underwritten by a title insurance company
approved by Agent in its sole and absolute discretion in an amount not less than the Loan Amount and
insuring the lien of the Deed of Trust to be a first-prioriy lien on the Property, subject only to such
exceptions and conditions to title as Agent has approved in its sole and absolute discretion, and
containing such endorsements as Agent may require, which may include zoning, survey, access, parcel
contiguity, variable rate, environmental, tax parcel, and subdivision endorsements. In addition, if required
by Agent, one or more other title insurance companies acceptable to Agent shall have issued such
coinsurance and/or reinsurance as Agent may require. No titte matter may be insured over by any title
company without the express written consent of Agent. The final title insurance policy shall be delivered
to Agent within a reasonable time following the issuance of the titie insurance commitment.

Survey. If requested by Agent, Borrower shall have delivered to Agent an

. ALTAJAGSM survey of the.Land-and any existing.Improvements thereon certified to Agentandthetitte =~

insurance company-by a licensed fand.surveyor and.showing the location of all boundary liries,
easements, rights of way, and other matters.affecting the Land. Such survey shall be certified by the land
surveyor within ninety (90} days of the Loan Closing Date. Such survey shall be sufficient for the deletion
of the survey exception, if any, from the Lender’s title insurance policy.

) Flood Hazard Evidence and Insurance. Borrower shall have provided Agent with
evidence as to whether or not the Land or any portion thereof is located in an area identified as having
"special flood hazards" as such term is defined in the federal Flood Disaster Protection Act of 1973, as
amended. If any part of the Improvements is in a special flood hazard area, Borrower shall have provided
Agent with a flood insurance policy as part of the insurance requirements of this Agreement.

(h) insurance. Borrower shall have provided evidence that there is in effect all
insurance required by Agent pursuant to this Agreement and the other Loan Documents, written by
insurers, and in form and in amount satisfactory to Agent. :

0] Taxes. Borrower shall have provided to Agent the tax identification number(s)
assigned to the Land and evidence that all taxes and assessments levied against or affecting the
Property have been paid current, or in the event Borrower has commenced a legal or administrative
challenge to any such tax or assessment, evidence that such liability has been bonded over, or that funds
for the payment thereof (in the amount of the original assessment) have been escrowed with an
independent third party with provisions for the payment thereof satisfactory to Agent in its sole and
absolute discretion. Additionally if requested by Agent, Borrower shall also provide a sales tax clearance
letter from the appropriate taxing authority.

® Appraisal. Agent shall have received, reviewed and approved, in Agent's sole
and absolute discretion, an MAI certified appraisal of the Property, performed in accordance with FIRREA
and Agent's appraisal requirements by an appraiser selected and retained by Agent, in form and content
acceptable to Agent showing a fair market value of the Property (based upon the Property's stabilized
value) resulting in a Maximum Loan-to-Value Ratio not exceeding eighty percent (80%).
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(k) Environmental. Agent shall have received, reviewed, and approved, in Agent's
sole and absolute discretion, a Phase 1 Environmental Site Assessment prepared by a ficensed or
registered environmental engineer or other qualified party satisfactory to Agent, and the information set
forth in it must be acceptable to Agent. If requested by Agent, Borrower shall also provide to Agent one
or more of the following, as determined by Agent in its sole and absolute discretion: (i) a Phase Il
Environmental Site Assessment, (i) an environmental survey, and/or (jii) a report prepared by a licensed
or registered environmental engineer or other qualified party satisfactory to Agent stating that no
Hazardous Substances are present in, on, under or around the Property and that no condition or
circumstance warranting further investigation or analysis exists in the opinion of the preparer of the report.

)] Aareements Related to the Property. If requested by Agent, Borrower shall

provide Agent with copies of all ongoing agreements related to the Property, including but not limited to all
property management agreements, all service contracts and warranties, all leases affecting the Property,
and such other Property-related information which Agent may reasonably request, if any. All such
agreements required by Agent shall be in full force and effect.

(m) Existing Leases; Subordinations. Ifthere are any leases of any part of the Land
or any space within the Improvements in existence as of the loan closing date (i) copies of those leases
must be delivered to and approved by Agent, and (ii} if required by Agent, Agent shall have received fully
executed estoppel certificates, subordination agreements, and/or subordination, nondisturbance and
attornment agreements, in form and substance acceptable to Agent.

mes () oo Fogs, Borrower shall have paid to-Agent, in immediately. available funds, allfees . . ... ...
" and costs called for under this Agreement or by any Loan commitment lefter, including but not limited to. o
the Loan Fee. :

(0) Approval of items. Agent shall have received and approved all items required by
Agent prior to the closing of the Loan pursuant to this Agreement which are subject to the approval of
Agent. All contracts or agreements included in such items shall be in full force and effect.- Such items
include but are not {imited to:

0] The Cost Breakdown, including the Loan Budget.

(ii) The Construction Contract, the Architecture Contract (if any), and all
other contracts listed on Exhibit B to the Assignment of Contracts.

(i) The Plans and Specifications.
(@iv) A Construction Schedule.
(v) A site plan showing the layout of the Project.

{vi) A list of all contractors’ names, addresses, phone numbers, and respective
contract amounts. .

(viy  Any leasing, management, and/or development agreements entered into
by Borrower in connection with the construction and/or the operation of the Project.

{p) Zoning; Zoning Letter. Borrower shall have provided to Agent evidence
satisfactory to Agent in its sole and absolute discretion that the Property is properly zoned for its intended
use and that any and all zoning stipulations have been complied with. If requested by Agent, such
evidence shall include an originally executed letter addressed to Agent from the applicable governmental
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authority, dated within six (6) months of Loan Closing Date, indicating that all applicable zoning
ordinances and/or restrictive covenants affecting the Property permit the use of the property for its
intended purposes and that there are no variances or other conditions currently outstanding that would
affect the zoning as stated. Such evidence, including any zoning letter, shall be in a form sufficient to
permit the title insurance company to issue a zoning endorsement (ALTA Form 3.0 or equivalent).

@ Condition of Property. INTENTIONALLY OMITTED.

(] No Default. No event shall have occurred and be continuing which would
constitute a Event of Default (as defined in the applicable document), Default, or an Unmatured Event of
Default under any of the Loan Documents.

(s) No Condemnation Proceedings. Neither the Property nor any interest in it shall
be affected by eminent domain or condemnation proceedings.

® No Mechanic's or Materialmen's Liens, Stop Notices, or Like Notices or Filings.
If any construction of Improvements upon the Property has not been complete beyond the period for filing
mechanic's or materialman's liens pursuant to applicable law, neither Borrower or Agent shall have
received or have knowledge of any bonded stop notice, notice of mechanic's or materialmen's liens, or
other similar notice or filing affecting or which could affect the Property or the priority of any disbursement,
unless Borrower files a release bond or otherwise provides information satisfactory to Agent in its sole
and absolute discretion that such notice or filing will not have such an effect.

() - Opinion Letters. If required by Agent, Borrower has delivered toAgent, asAgent 7
for the Lenders, a favorable opinion from independent counsel, opining to such matters as Agent may

require, in form and substance satisfactory to Agent in its sole and absolute discretion, by counsel

acceptable to Agent for Borrower and/or any other parties to the Loan Documents.

v) Evidence of Equity. Borrower shall have provided evidence of total contribution
equity in the Project by Borrower, Contractor, and/or their Affiliates, in an aggregate amount not less than
Twelve Million One Hundred Sixty-Seven Thousand and No/100 Doliars ($12,167,000.00), comprised of
(i) Borrower's cash equity in the Project of not less than Seven Hundred Seventeen Thousand Six
Hundred Fifty-One and No/100 Dollars ($717,651.00), plus (i) Land equity in an amount of not less than
Seven Million Five Hundred Thousand and No/100 Doltars ($7,500,000.00), plus (iii) Deferred Contractor
Fees in an amount not less than Two Million Ninety-Two Thousand Two Hundred Seven and No/100
Dollars ($2.092,207.00); plus (iv) Deferred Developer Fees in an amount not less than One Million Eight
Hundred Fifty-Seven Thousand One Hundred Forty-Two and No/100 Dollars ($1,857,142.00). Borrower’s
cash equity must be either (1) deposited with the Lender on or prior to the date of this Agreement and
disbursed prior to the first disbursement of Loan proceeds or (2) used to pay direct Project costs
approved by Lender with evidence of payment delivered to Lender prior to the first disbursement of Loan
proceeds, which evidence shall be acceptable to Agent, and may include but may not be limited to
canceled checks or other evidence of payment and/or lien waivers.

w) Contractor Bonding. INTENTIONALLY OMITTED.

x) Accounts Opened. Borrower shall have opened ali accounts required pursuant
to the Loan Documents, including the Account and, if required by Agent, the Borrower’s Funds Account.

W) Utilities; Utility Letters. Agent shall have received evidence satisfactory to Agent
in its sole and absolute discretion that all utilities necessary to develop and occupy the Land and
Improvements will be provided.
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(z) Soils Report. If required by Agent, Borrower shall have delivered to Agent a soils
report prepared within three (3) years prior to the closing of the Loan and acceptable to Agent in its sole
and absolute discretion prepared by a qualified licensed soils engineer acceptable to Agent in its sole and
absolute discretion. The soils report shall be satisfactory to Agent, shall be based upon adequate due
diligence, and shall state that there are no unusual or hazardous soil conditions in, on, under, or around
the Property, that no condition or circumstance warranting further investigation or analysis exists in the
opinion of the soils engineer, and that construction of all Improvements as proposed is feasible under
existing soil conditions so long as the recommendations of the soils report are followed.

(aa)  Access. Uniess waived by Agent, Borrower shall have delivered to. Agent
evidence that all streets and roads necessary for access to the property have been dedicated for public
use and are completed and accepted by the appropriate governmental authorities, or otherwise private
easements have been grants to Borrower providing such access, in a form sufficient to permit the title
insurance company to issue an access endorsement (CLTA Form 103.7 or ALTA 17 or equivalent). This
information can be shown on the survey by a notation of "dedicated" by the name of the street.
Alternatively, copies of any recorded private easements should be submitted with the title comimitment.

(bb)  Compliance With Requirements; Engineer's/Architects Certificate. Borrower shall
have provided to Agent evidence satisfactory to Agent in its sole and absolute discretion that the Property
and the Project is in compliance with, and when com pleted will comply with, all Requirements, including
without limitation, all zoning ordinances, environmental protection laws, and all other laws and

governmental rules and regulations including the Americans with Disabilities Act. If requested by Agent,
- such evidence shall include an original certificate executed by the Architect and/or Project engineer, on

Agent's prescribed form or otherwise in form and substance acceptable to Agent, certifying compliance " B

therewith.

{cc) Permits. Agent shall have received copies of all building permits, licenses, and
consents for the Improvements that have been issued to Borrower.

(dd) Construction Schedule and Cost Statement. Agent shall have received a
construction schedule of the proposed progress of work and anticipated disbursement of loan proceeds.

(ee)  Loan-To-Cost. Lender shall ha\ie received evidence reasonably satisfactory to
Lender that the Loan Amount shall not exceed eighty-five percent (85%) of the total cost of the Project.

() Miscellaneous. Borrower shall have delivered to Agent any other item
reasonably deemed necessary by individually and as a Lender and as Agent for the Lenders (as such
terms are described and defined in the Loan Agreement) and their respective successors and assigns
and shall have fulfilled any other condition reasonably required by Agent to fuifill the intention of this
Agreement and any Loan commitment issued to Borrower. :

1.2 Conditions to Initial Disbursement. Before Agent or any Lender becomes obligated to
make the initial disbursement of Loan funds under this Agreement, the following conditions shall have
been satisfied at Borrower’s sole cost and expense in a manner acceptable to Agent in its sole and
absolute discretion. No waiver of any condition is effective uniess expressly made in writing by Agent.

(@ Closing Conditions. All closing conditions set forth above shall have been
satisfied or shall have been waive_d or deferred by Agent in its sole and absolute discretion.

(b) Draw Request. Agent shall have received a complete and accurate Draw
Request from Borrower, together with a Draw Request Certification for such Draw Request, and Agent
shall have determined that all conditions contained in this Agreement to the disbursement of the items set
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forth in the Draw Request have been met or waived in writing by Agent. For purposes hereof, a Draw
Request shall not be considered "complete and accurate,” and Agent' shall have no obligation to fund all
or any part of such Draw Request, unless and until such Draw Request includes and is accompanied by
all items requested by Agent, which are complete and accurate, and in form and content acceptable to
Agent in its sole and absolute discretion. :

() Title Endorsements. If the initial disbursement is made after the closing of the
Loan, Agent shall have received a “bring-down” or "date-down" endorsement, and/or other endorsements
required by Agent, to the title insurance policy, insuring the continuing first-priority lien of the Deed of Trust
on the Property, subject only to such exceptions and conditions to title as Agent has approved in its sole
and absolute discretion, including first-prionty lien of the disbursement, in form and substance acceptable to
Agent in its sole and absolute discretion.

(d) Additional Conditions if Construction Commenced. If construction has
commenced on the Property, the subsequent disbursement conditions set forth below shall be satisfied,
or shall have been waived or deferred by Agent in its sole and absolute discretion. ‘

1.3 Subsequent Disbursement Conditions. After the initial disbursement, but before any
Lender becomes obligated to make any subsequent disbursement of Loan funds under this Agreement,

all of the following conditions shall have been satisfied at Borrower's sole cost and expense in a manner
- dcceptable to Agent in its sole and absolute discretion. No waiver of any condition is effective unless

expressly mede in writing by Agent.

o @) Closing and Initial Disbursement Conditions; Title Endorsement. All closing '
conditions and initial disbursement conditions set forth above shall have been satisfied and remain
satisfied as of the date of the disbursement, or shall have been waived or deferred by Agent in its sole
and absolute discretion. With respect to title insurance, Agent shall have the right to require, with each
subsequent disbursement, at Borrower's sole cost and expense, a "bring-down" or "date-down"
endorsement to the title insurance policy, in form and substance reasonably acceptable {o Agent.

(b) No Damage to Improvements. The Improvements shall not be materially
damaged and not repaired, unless Agent shall have received funds from Borrower or insurance proceeds
sufficient to pay for all repairs in a timely manner as determined by Agent in its sole and absolute

discretion.

(©). No Mechanic's or Materialmen's Liens, Stop Notices, or Like Notices or Filings.
Agent shall not have received or have knowledge of any bonded stop notice, notice of mechanic's or

materialmen's liens or other similar notice or filing affecting or which could affect the Property or the -
priority of the disbursement, unless Borrower files a release bond or otherwise provides information
satisfactory to Agent in its sole and absolute discretion that such notice or filing will not have such an

effect.

(d) Loan "In.Balance”. The Loan shalt be 'in balance" as determined by Agent inits
sole and absolute discretion, and Agent shall have approved any revised Cost Breakdown proposed by

Borrower.

(e) Soils Report Compliance. INTENTIONALLY DELETED.

o Foundation Survey. If requested by Agent, Borrower shall have pfovided to
Agent a survey showing the foundations of all Improvements then in place on the Land.
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@ Permits. Excepting those previously issued to Borrower and delivered to Agent
pursuant to Section 1.1(cc} above, with respect to any work for which a Draw Request is made, Agent
shall have received copies of all applicable building permits, licenses, and consents for such .
Improvements. Additionally Borrower shall have delivered to Agent copies of all building permits,
ficenses, and consents for the Improvements promptly upon Borrower’s receipt thereof.

14 Final Disbursement. Before Agent, or any Lender, becomes obligated to make any final
disbursement of Hard Costs and/or any final disbursement of retention under this Agreement, the
following conditions shall have been satisfied at Borrower's sole cost and expense in a manner
acceptable to Agent in its sole and absolute discretion. No waiver of any such condition is effective

unless expressly made in writing by Agent.

(a) Closing. !nitial, and Subsequent Disbursement Conditions. All closing conditions,
initial disbursement conditions, and subsequent disbursement conditions set forth above shall have been
satisfied or shall have been waived by Agent in its sole and absolute discretion

(b) Final Draw Request. Agent shall have received a complete and accurate final
Draw Request from Borrower, and Agent shall have determined that all conditions contained in this
Agreement to the disbursement of the items set forth in the final Draw Request have been met. Unless
otherwise agreed to in writing by Agent, the finat Draw Request shall be accompanied by written
certification by the Architect and/or the Contractor (as determined by Agent) that all Improvements as
completed conform to the Plans and Specifications and all Requirements {which shall include the

' Contractor's and/or Architect's execution of the standard-AlA. G702 and. G703), together with suchother . . ... ... . ...

- doéumentation and-information as Agent may reasonably require. . .

. (©) Title Endorsements. Agent shall have received, at Borrower's sole cost and
expense, endorsements to, or a reissue of, the title insurance policy, in form and substance acceptable to
Agent in its sole and absolute discretion, insuring fien-free completion of the Improvements, and the
continuing first-priority lien of the Deed of Trust, and including first-oriorty flien of the disbursement.

' ' B (¢ ) Improvements Complete. All Improvements must be completed in accordance
with Section 3.1(b) below and all Requirements.

(e) Governmental Approvals. Agent shall have received written evidence acceptable
to Agent of the issuance of certificates of occupancy and/or any other approvals and acceptances
required to be issued by all appropriate governmental authorities.

' H As-Built Plans and Survey. If requested by Agent, then within one hundred
twenty (120) days after the completion of the Improvements in accordance with Section 3.1(b) below,
Borrower shall have provided to Agent a complete set of Plans and Specifications and/or a survey

showing the Improvements as built.

2, Disbursement Conditions and Procedures; Other Loan Terms.
241 Cost Breakdown; Disbursements: Interest Reserve.

(®) Cost Breakdown. Subject to the satisfaction of all closing and disbursement
conditions precedent set forth in this Agreement, Agent shall make disbursements of the Loan based on
the Cost Breakdown. Set forth in the Cost Breakdown is the Loan Budget. From each line item within the
Cost Breakdown, Agent shall disburse Loan funds in an amount not to exceed the total amount shown in
the Loari Budget for that line item, taking into account all prior disbursements, retention requirements, and
any reallocation of funds to which Agent has consented to in writing.
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(b) Line Items Not Requiring Retention. For each line item set forth in the Cost
Breakdown determined by Agent to be a Soft Cost, Agent shall make one or more disbursements without
retention for each Draw Request, subject to the terms and conditions contained herein.

()] Line Items Requiring Retention. Unless otherwise agreed in writing by Agent, for
each line item set forth in the Cost Breakdown determined by Agent to be a Hard Cost, each
disbursement hereunder shall be equal to ninety percent (90%) of the amount applied for in the applicable
Draw Request and Agent shall retain the remaining ten percent (10%) undisbursed portion of these line

items as_retention.
(d)  Release of Retention.

(i) Agent shall disburse the amounts held as retention in accordance with
the terms of this Agreement when all of the following conditions are satisfied or waived in writing
by Agent: :

(A) The Improvements shall have been completed in accordance

with.Section 3.1(b) below.

_ (B) If requested by Agent, Agent shall have received evidence that a
valid notice of completion and/or other completion documentation acceptable to Agent for
the Improvements has been executed and recorded (if required or advisable under

© All final disbursement conditions set forth in this Agreement have
been satisfied or waived in writing by Agent.

. R ()] Notwithstanding the foregoing, Agent shall make disbursements, without .
retention, in accordance with the terms of this Agreement, for the following items: general
conditions, general contractor’s fee or purchases of materials under the general contract;
windows, floor and roof trusses, elevator shafting materials, appliances purchased by the general
contractor, lumber, dry wall, interior trim materials and electrical light fixtures, when all of the
following conditions are satisfied or waived in writing by Agent:

(A) The work for which the disbursement is requested shall have
been completed as determined by Agent.

{B) If required by Agent, a construction inspection of the work by
Agent's inspector shall have been completed, at Borrower’s sole cost and expense, and
Agent's inspector shall have approved such work as being complete.

©) Agent shall have received one or more unconditional lien waivers
_ covering all amounts previously disbursed with respect to the work, and conditional lien
waivers covering the disbursement amount. Thereafter, upon payment of the disbursement
for the work, Agent shall promptly receive an unconditional lien waiver covering the
disbursement amount.

: (D) All subsequent disbursement conditions set forth in Section 1.3
above have been satisfied.

()] Interest Reserve. Notwithstanding any Interest Reserve set forth in the Cost
Breakdown, all Net Monthly Cash Income from the Property shall be used to pay accrued interest coming
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due under the Loan. After (i) all Net Monthly Cash Income has been used, and (i) all disbursement
conditions are met (or have been waived in writing by Agent) as determined in Agent's sole and absolute
discretion, Agent shall disburse funds from the Interest Reserve to pay the excess monthly accrued
interest coming due under the Loan. All disbursements from the Interest Reserve shall be made first from
Borrower's Funds which may be allocated to that line item. Loan funds shall be disbursed from the
Interest Reserve only after any and all such Borrower's Funds have been exhausted.

Contingency Line Items. From time to time, Borrower may request Loan funds
from a contingency line item (if any) set forth on the Cost Breakdown, subject to any retention or other
requirements set forth herein or in any other Loan Document applying to that line item, or request Agent
to allocate or reallocate Loan funds from a contingency line item, or increase; decrease, and/or deplete a
contingency line item. Each such request shall be in writing (by Draw Request, submission of a revised
Cost Breakdown, or other written request, as applicable) and shall contain such supporting ‘
documentation, including change orders, invoices, and canceled checks, in such forms as Agent shall
require. Agent in its sole and absolute discretion may decline any such request for contingency funds, or
any request to allocate, reallocate, increase, decrease, or deplete any contingency line item.

“{g) Use of Disbursements; Revised Cost Breakdown. Borrower agrees to use

disbursements solely in conformity with the Cost Breakdown and Loan Budget. Subject to subsection (f)
above, if the Improvements cannot be completed in strict conformity with the most recently approved Cost
Breakdown, Borrower shall immediately submit to Agent for its approval a revised Cost Breakdown. The

. revised Cost Breakdown shall identify Borrower's requested changes in any line items and shall be

" accémpanied by Borrower's written statement of reasons for the.changes. - If further changes are . . . ... ...

required, Borrower shall seek Agent's approval, following the procedures described above. Agentmay .
withhold further disbursements unless and untit Agent approves the revised Cost Breakdown.- Agent
reserves the right to approve or disapprove any Cost Breakdown in its reasonable judgment. The most
recently approved Cost Breakdown supersedes all previously approved Cost Breakdowns. Nothing
contained in this section, or any approval by Agent of a revised Cost Breakdown, shall obligate Agent to
advance any proceeds in excess of the Loan Amount. : '

(h) Disbursement to Pay Fees and Costs. -Agent, at its option, may use Loan funds
to pay loan fees owing to Agent or any Lender, interest on the Loan, legal fees and expenses of Agent's
or any Lender's attorneys which are payable by Borrower, and such other sums as may be owing from
time to time by Borrower to Agent or any other Lender with respect to the Loan all without further
authorization by Borrower; provided, however, that Agent shall notify Borrower in writing of all such
disbursements to pay fees and/or costs. Agent, at its option, may make any such payment on Borrower's
behalf by (i) debiting the Loan funds in the amount of the payment and disbursing such amount to itself or
any other Lender, as-applicable, or (ii) disbursing all or part of the payment amount into the Account, and
then either debiting the Account or invoicing Borrower in the amount of the payment(s). For these
purposes, Agent is not restricted to the line items and cost categories of the Cost Breakdown. Borrower
acknowledges that such a use of Loan funds by Agent or for the benefit of one or more Lender, may
cause the Loan to become "out of balance,” requiring deposits by Borrower into the Borrower's Funds
Account. :

0] Debit of Loan at Closing. As of the day the Loan closes, Agent is authorized to
make payments on Borrower's behalf by debiting the Loan funds and disbursing such amounts to itself or
any other Lender, as applicable, for all costs and expenses payable by Borrower and discussed by Agent
or any other Lender pursuant to the terms of this Agreement, if such have not been received by Agent in
immediately available funds directly from Borrower's own funds. Such expenses shall include but not be
limited to: (i) reasonable legal fees and expenses of Agent's and Lenders' counsel, (i) loan
administration and documentation fees, (iii) appraisal fees, and if applicable, appraisal review fees,
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(iv) construction inspection fees, (v) the Loan Fee, if any; and (vi) and other fees and costs required {o be
paid to Agent by Borrower under this Agreement.

() . Intereston Disbursements. interest on each disbursement, whether initiated by
Borrower, Agent, or any Lender, shall accrue from the time the Loan funds are so debited in the amount

of the disbursement.

K Contractor's Fees/Developer Fees/Overhead. Except as otherwise agreedin
writing by Agent, no.Loan funds-shall be disbursed by Agent for developer fees and/or contractor’s fees.
Borrower understands and acknowledges that (i) Deferred Contractor Fees, and (i) Deferred Developer
Fees, in the amounts set forth in Section 1.1(v) above, are required by Lender as a material condition of
and a material consideration for the making of the Loan to Borrower. o

2.2 Loan in Balance; Borrower’s Funds Account. -

(a) If at any time and from time to time Agent determines that the sums of (j) any
undisbursed portion of the Loan to which Borrower is entitied (exclusive of the contingency amounts in
the Cost Breakdown), plus (i) any sums to be paid by Borrower or any other party from other funds on
deposit with Agent or anticipated in the approved Cost Breakdown, are insufficient to pay through
completion of Improvements and the Maturity Date the actual unpaid costs of the construction, marketing
and leasing, ownership, maintenance and sale or leasing of the Property, as and if applicable, (inchiding
any.interest and other sums accruing or payable under the Loan Documents), the Loan is "out of

- ~patance™ If the Loan is-"out-of batance,”. Borrower shall, within ten (10) days after written demand by

Agent, deposit with Agent the amount of the deficiency in the Borrower's Funds Account with interest *  * e

earned thereon to be added to such account. The Loan is "in palance" when sufficient sums are in the
Cost Breakdown to satisfy the requirements of this Section. :

(o)) 'Borrower acknowledges that the Loan may become “out of balance” froma
shortage of funds in any single line item or category of the Cost Breakdown, even if there are undisbursed
Loan funds in other line items or categories. Borrower further acknowledges that changes in
circumstances may cause the Loan to become "out of balance”, including but not limited to projections of
interest rates, anticipated extensions of the Maturity Date, cost overruns and construction change orders,
or failure of the improvements to be leased and occupied as anticipated by the Pro Forma Schedule.

. (©) " The disbursement procedures described in this Agreement shall apply to the
Loan funds and also any Borrower's Funds which may be on deposit in the Borrower's Funds Account.
Any such Borrower's Funds shall be fully disbursed until they are exhausted prior to any Loan funds being

disbursed. :

2.3  Draw Requests.

€] For each disbursement, Borrower shall submit to Agent (or such other persons
authorized in writing by Borrower), at least ten (1 0) Banking Days prior to the date of the requested
disbursement, a Draw Request signed by Borrower and if required by Agent, the Architect and/or the
Contractor, together with such documentation and information as Agent may require. Each Draw
Request shall be acceptable in form and substance to Agent in the exercise of its reasonable judgment,
and shall include such supporting items of information and documentation, including invoices, canceiled
checks, lien waivers, and other evidence, as Agent may require to show that Borrower is in.compliance
with the Loan Documents. If Agent so requires, any given Draw Request shall also include written
certification by the Architect and/or the Contractor (as determined by Agent) that the Improvements as
constructed to date substantially conform to the Plans and Specifications. :
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(b) In each Draw Reqguest, Borrower shall request disbursement for one or more
specified line items of the Loan Budget. Borrower may submit a Draw Request to Agent no.more than
once in a calendar month, unless Agent agrees, in its sole and absolute discretion, to make
disbursements more frequently. Borrower shall use all Loan funds and all Borrower's Funds strictly for

the purposes for which they were disbursed by Lender.

{©) Unless Borrower has notified Agent in writing to the contrary, each Draw Request
shall constitute Borrower's representation and warranty to Agent and the other Lenders that (i) the Loan is
“in balance," {ii) all prior disbursements, as well as that currently being requested, were and will be used
in strict compliance with the Loan Budget, and (jii) ho Event of Default (as defined in the applicable
document), Default, or Unmatured Event of Default has occurred and is continuing under any of the Loan
Documents, and shall also constitute a reaffirmation of the representations and warranties of Borrower

set forth in the Loan Documents as true and correct as of the date of such Draw Request.

) Telecopy or Electronic Mail Authorization.

0] The Agent may honor telecopy or electronic mail instructions for advances
or repayments given by any person authorized to sign a Draw Request pursuant to the terms of this
Agreement, or any one of the individual signer(s) of this Agreement, or a person or persons '

authorized by any person authorized to sign a Draw Request pursuant to the terms of this
Agreement or any one of the signer(s) of this Agreement.

e iy - The-Borrower hereby. indemnifies, defends, and holds Agentandall
Indemnified Parties harmless for, from, and against all liability, loss, and costs in connection with
any act resulting from telecopy or electronic mail instructions it reasonably believes are made by
any person authorized to sign a Draw Request pursuant to the terms of this Agreement, or by one of
the individual signer(s) of this Agreement, or by a person or persons authorized by any person
authorized fo sign a Draw Request pursuant to the terms of this Agreement or any one of the
signer(s) of this Agreement, or by any other individual authorized by the Borrower to give such
instructions. This indemnity shall survive the termination of Agreement and/or the payment in full

of the Loan.

24 Disbursement Procedures. Unless otherwise agreed to in wr_iti_ﬁg by Agent, the
following procedures will apply with respect to the disbursement of the Loan.

(@) Soft Costs. Soft Costs shall be disbursed based upon Agent's approval of
Borrower's Draw Requests as set forth in this Agreement. No disbursements for Soft Costs will be made
until all conditions for disbursement applicable to the disbursement of such soft costs set forth in the Loan

Documents have been met.

b) Hard Costs. Hard Costs shall be disbursed on a percentage of completion basis.
No disbursements for Hard Costs will be made until Agent or its designated construction inspector or
consultant has completed a site inspection, including a construction inspection by Agent's inspector, at
Borrower's sole cost and expense, and Agent or its construction inspector or consultant shall have
approved the applicable percentage of completion of the Hard Costs being requested, and all other
conditions under this Agreement for disbursement have been met.

© Procedures Generally. Agent shall make disbursements in accordance with its
standard disbursement procedures. After the closing of the Loan, Agent may send to Borrower a letter
summarizing the Agent's current disbursement procedures to be followed when Borrower submits each’
Draw Request. As part of each Draw Request, Borrower. will be required to submit a package of
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disbursement items and information as required by Agent, but consistent with this Agreement. The items
which shall be included as part of the Draw Request include the following: ‘

0] Request for Payment. As a cover sheet to the Draw Request, Borrower
shall submit to Agent a request for payment on a Agent-prescribed form setting forth, among ather
things, the total amount requested, any Loan Budget reaflocations requested, and a draw summary

by line item.

(i) Contractor's Application and Certificate for Payment. Borrower shall submit
to Agent a Contractor's Application and Certificate for Payment (i.e., AIA Documents G702 and

G703) prepared and fully executed by the Contractor. If required by Agent, such Certificate. for
Payment shall also be fully executed by the Architect thus certifying the work covered therein. By
submitting the Certificate for Payment to Agent, Borrower acknowledges its review and approval of
such documents and all information it contains. .

i) Lien Waivers. All Draw Requests for Hard Costs shall include a conditional
lien waiver in the amount of the current payment due for each Hard Cost item set forth in the
foregoing Certificate of Payment (and the AlA G702 and G703 thereto) being submitted. The
subsequent Draw Request shall include an unconditional lien waiver for each such Hard Cost item
and shall cover an amount which (A) is at least the total amount disbursed for such Hard Cost item
pursuant to the previous Draw Request, and (B) when totaled with alf previous unconditional lien
waivers for such Hard Cost item, totals at least the total aggregate amount previously disbursed for

. such Hard.Cost item...Borrawer. agrees that any conditional or unconditional lien waiver delivered

- pursuant to this Section shall be in the form of conditional or unconditional (as'abpliéable)l‘iiéﬁ;WéiVéF" e

set forth in or required by applicable law. : :

: i) Back-Up Invoices for Soft Costs. All Draw Requests for Soft Costs shall
_include back-up invoices for each Soft Cost item over Twenty-Five Thousand and No/100 Dollars
- ($25,000.00). Unless otherwise agreed in writing by Agent, each such invoice shall (A) indicate the
correct address of the Project, (B) be no more than sixty (60) days old, except for Soft Costs incurred
and paid prior to the closing of the Loan, and (C) be in an amount which reconciles with the
applicable request for payment form.

(v) - Offsite Stored Materials. Agent will disburse for materials fo be used in the
construction of the Improvements which are or will be stored at a location other than the Project site,
so long as the aggregate of advances for such offsite stored materials does not exceed the Stored

" Materials Advance Limit if and only if, all of the following conditions are met: . ’

A All conditions to disbursement set forth in the Loan Documents
have been satisfied or waived in writing by Agent.

{By Borrower shall have delivered to Agent a bill of sale and/or copies
_ of invoices covering such offsite stored materials, and if required by Agent in Agent's
discretion, Agent shall have filed a UCC-1 Financing Statement which shows of record as
perfecting a first-priority security interest in the offsite stored materials.

©) Unless otherwise agreed in writing by Agent, such offsite stored
materials shall be located in a bonded warehouse and shall be properly tagged and
identified as determined by Agent.

, D) Borrower shall have delivered evidence to Agent acceptable to
Agent that such materials will be stored in a manner and condition acceptable to Agent, If
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reasonably requested by Agent, then at Borrower's sole cost and expense, such offsite 4
stored materials may be inspected at the storage site by Agent or Agent's independent third
party inspector or consultant. ' :

® At Borrower's sole cost and expense, Borrower shall have provided
to Agent evidence of such additional insurance with respect to the offsite stored materials as
Agent may require. Such additional insurance shall include coverage for transportation of
such offsite stored materials from the storage site to the Project site.

25 Escrow for Loan Closing. In connection with the Loan closing and the initial
disbursement of Loan proceeds by Agent under this Agreement, Agent, at its option, may require that
such disbursement be made through an escrow maintained with a title insurance company or law firm
acceptable to Agent in its sole and absolute discretion, in accordance with escrow instructions prepared

by Agent.

2.6 Loan Disbursements. Unless Agent and Borrower have otherwise agreed in writing,
. Agent, if it so chooses, may make disbursements into the Account and/or directly to the Contractor,
subcontractors, laborers, or material suppliers.

2.7 Disbursement Conditions.

@ Fulfilment of Conditions. Lender need not make any disbursement of Loan funds
-........until Borrower fulfills all conditions of the Loan Documents, at Borrower's sole cost and expense and in a
" manner acceptable to Agent in it sole and absolute discretion (unless anothér standard is specified) "
including the Loan closing conditions and the Loan disbursement conditions set forth in Section 1 above.
Borrower acknowledges that detays in disbursements may resuilt from the time necessary for Agent to
verify satisfactory fulfillment of any and all conditions to a given disbursement. Borrower consents to all
such delays. Agent may waive a condition of disbursement, but each such waiver shall be enforceable
against Agent and the other Lenders only if it is expressly made in writing by Agent. If Agent makes a
disbursement before fulfilment of one or more required conditions, that disbursement alone shall notbe a
waiver of such conditions, and Agent reserves the right to require their fulfillment before making any
‘subsequent disbursements. Agent may condition any disbursement made following waiver of any one or
more conditions upon receipt of an endorsement to Lender's title insurance policy. [f all conditions are not
. satisfied, Lender, in its sole and absolute discretion, may disburse as to certain items or categories of costs

" and not others.

: (b) Deferral of Conditions; Conditions Subsequent. If Borrower has not fulfilled all .
closing conditions and initial disbursement conditions prior to the date set for closing the Loan, Lender, at
its option, may close the Loan without disbursing any Loan funds or may close the Loan and disburse
some or all of the Loan funds subject to Borrower's compliance with any or all such condition(s) as

- conditions subsequent to the Loan closing. In such event, Agent shall notify Borrower of the conditions
subsequent that must be met and the time period(s) within which Borrower is required to comply. Ifno
time period for compliance is specified by Agent as to any condition subsequent, then Borrower shall
comply with such condition subsequent within forty-five (45) days of the date of closing of the Loan;
grovided, however, that if such condition subsequent cannot reasonably be satisfied by Borrower within
such forty-five (45) day period, then so long as Borrower diligently pursues the satisfaction of such
condition, Borrower may request and Agent shall extend such period in its reasonable discretion for up to

- an additional forty-five (45) days so that Borrower can in good faith satisfy such condition subsequent.
Failure of Borrower to comply with all conditions subsequent within the applicable time periods shall be an

Event of Default hereunder.
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2.8 Interest Rate and Payment Terms .

(a) Interest Only Payments; Principal Due at Maturity. Interest is payable beginning
March 1, 2008, and on the same date of each CONSECUTIVE month thereafter, plus a final interest .

payment with the final payment of principal. Principal is payable on February , 2010, the Maturity
Date, as such Maturity Date may be extended pursuant to the terms and conditions of the Note and this

Agreement.

(b) Interest Rate. Interest on each advance under the Loan Documents shall accrue
at one of the following per annum rates selected by Borrower (i) upon notice received by Lender not later
than 11:00 a.m. (Phoenix, Arizona time), the Prime-Based Rate (a "Prime Rate Loan"); (ii) upon at least
two (2) New York Banking Days prior notice received by Lender not later than 11:00 a.m. (Phoenix,
Arizona time), the LIBOR-Based Rate (a "LIBOR Rate Loan"). The term "New York Banking Day" means
any day (other than a Saturday or Sunday) on which commercial banks are open for international
business in New York, New York. The term "Money Markets" refers to one or more wholesale funding
markets available to and selected by Lender, including negotiable certificates of deposit, commercial
paper, eurodollar deposits, bank notes, federal funds, interest rate swaps or others. The term “Prime-
Based Rate” means the prime rate announced by Agent, as and when such rate changes. The term
L IBOR Rate” means the 1, 2, 3 or 6 month LIBOR rate quoted by Agent from Reuters Screen LIBORO1
Page or any successor thereto (which shall be the LIBOR rate in effect two (2) New York Banking Days
prior to commencement of the advance), adjusted for any reserve requirement and any subsequent costs
arising from a change in government regulation. The term “LIBOR-Based Rate” means the LIBOR Rate

“Margin plus the LIBOR Rate. The term “LIBOR Rate Margin” means one and ninety-five hundredths
percent (1.95%) (195 basis points) per annm; provided, however, upcn the 50% Leasing Test being met
as determined by Agent in its reasonable discretion, such LIBOR Rate Margin shall be reduced to one
and seventy hundredths percent (1.70%) (170 basis points) per annum. The term “50% Leasing Test”
means (i) not less than fifty percent (50%) of the gross rentable area of the Improvements shall be leased
(pursuant to fully executed Leases on the Approved Standard Lease Form, or otherwise in form and

substance acceptable to Agent), (i) rents from such Leases, on an aggregated/average basis, shall be at

- or above pro forma rental rates set out in the Appraisal approved by Agent, and (jii) Borrower shall have’
delivered copies of all such Leases to Agent or such other evidence of such leases and rents acceptable
to Agent in Agent's discretion, which evidence may include rents rolls, leasing reports, and other leasing
information. ‘ , '

. In the event Borrower does not timely select ancther interest rate option by not later than 11:00 a.m.
(Phoenix, Arizona time) at least two (2) New York Banking Days before the end of the Loan Period for a
LIBOR Rate Loan, Agent may at any time after the end of the Loan Period convert the LIBOR Rate Loan
to a Prime Rate Loan, but until such conversion, the funds advanced under the LIBOR Rate Loan shall
continue to accrue interest at the same rate as the interest rate in effect for such LIBOR Rate Loan prior
to the end of the Loan Period. The term "Loan Period" means the period commencing on the advance
date of the applicable LIBOR Rate Loan and ending on the riumerically corresponding day1,2,3,0r6
months thereafter matching the interest rate term selected by Borrower; provided, however, (a) if any
Loan Period would otherwise end on a day which is not a New York Banking Day, then the Loan Period
shall end on the next succeeding New York Banking Day unless the next succeeding New York Banking
Day falls in another calendar month, in which case the Loan Period shall end on the immediately ,
preceding New York Banking Day; or (b) if any Loan Period begins on the last New York Banking Day of
a calendar month (or on a day for which there is no numerically corresponding day in the calendar month
at the end of the Loan Period), then the Loan Period shall end on the last New York Banking Day of the
calendar month at the end of such Loan Period. : ’

No LIBOR Rate Loan may extend beyond the Maturity Date. In any event, if the Loan Period for a LIBOR
Rate Loan should happen to extend beyond the Maturity Date, such LIBOR Rate l-oan must be prepaid
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on the Maturity Date. Agent's internal records of applicable interest rates shall be determinative in the
absence of manifest error. Each LIBOR Rate Loan, shall be in a minimum principal amount of One
Million and No/100 Dollars ($1,000,000.00).

The aggregate number of LIBOR Rate Loans in effect at any one time may not exceed three (3).

If a LIBOR Rate Loan is prepaid prior to the end of the Loan Period, as defined above, for such loan,
whether voluntarily or because prepayment is required due to this Note maturing or due to acceleration of
this Note upon default or otherwise, Borrower agrees to pay all of L.ender’s costs, expenses and Interest
Differential (as determined by Lender) incurred as a result of such prepayment. The term "Interest
Differential” shall mean that sum equal to the greater of zero or the financial loss incurred by Lender
resuiting from prepayment, calculated as the difference between the amount of interest Lender would

" have eamned (from like investments in the Money Markets as of the first day of the LIBOR Rate Loan) had
prepayment not occurred and the interest Lender will actually earn (from like investments in the Money
Markets as of the date of prepayment) as a result of the redeployment of funds from the prepayment.
Because of the short-term nature of this facility, Borrower agrees that the Interest Differential shall not be
discounted to its present value. Any prepayment of a LIBOR Rate Loan shall be in an amount equal to
the remaining entire principal balance of such loan. ,

(© Principal Prepayments. Borrower may prepay some or all of the principal under
any Prime Rate Loan, from time to time, without payment of any prepayment premium or fee. Any
prepayment of some or all of the principal under any LIBOR Rate Loan is subject to the terms and

.. conditions set forth in s ectlon 2.8(b} above

(d) ' Payment in Full on Maturity Date. Al principal, accrued and unpaid interest, and’
other sums due under the Loan Documents shall be due and payable no later than the Maturity Date, as such

may be extended pursuant to the terms and conditions of the Note and this Agreement.

(e) Effective Contracted Rate. Borrower agrees fo pay an effective contracted for rate
of interest equal to the rate of interest resuiting from all interest payable as provided in the Loan Documents
plus the additional rate of interest resulting from (a) any loan fee(s) or other similar fees described-or defined
in the Loan Documents, and (b) all Other Sums. For purposes hereof, the “Other Sums” shall mean all fees,
charges, goods, things in action, or any other sums or things of value (other than interest payable as provided
hereunder and any loan fee) paid or payable by Borrower, whether pursuant to this Agreement, any of the
other Loan Documents, er any other document or instrument in any way pertaining to this lending transaction,
that may be deemed to be interest for the purpose of any law of the State of Arizona, or any other applicable
faw, that may limit the maximum amount of interest to be charged with respect to this lending transaction. -
The Other Sums shall be deemed to be interest and part of the “contracted for rate of interest” for the
purposes of any such Iaw only.

- (f) Usum Savings Clause. lt is expressly sfipulated and agreed to be the intent of
Borrower and Lender at all times to comply with applicable state law or applicable United States federal
law (to the extent that it permits Lender to contract for, charge, take, reserve, or receive greater amount of
interest than under state law) and that this Section shall control every other covenant and agreement in
this Agreement and the other Loan Documents. If applicable state or federal law should at any time be
judicially interpreted so as to-render usurious any amount charged, taken, reserved, or received with
respect to the Loan, or if Lender's exercise of the option to accelerate the Maturity Date or if any
prepayment by Borrower results in Borrower having paid any interest in excess of that permitted by
applicable law, then it is Lender's and Borrower's express intent that (a) all such excess amounts
collected by Lender shall be credited to the principal balance of the Loan and all other indebtedness of
Borrower to Lender under the Loan Documents, and (b) the provisions of this Agreement and the other
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Loan Documents shall immediately be deemed reformed and the amounts thereafter collectible _
hereunder and thereunder reduced, without the necessity of the execution of any new documents, so as
to comply with the applicable law, but so as to permit the recovery of the fullest amount otherwise called
for hereunder or thereunder. All sums paid or agreed to be paid to Lender for the use, forbearance, or
detention of the Loan shall, to the extent not prohibited by applicable law, be amortized, prorated,
allocated, and spread throughout the full stated term of the Loan until payment in full so that the rate or -
amount of interest on account of the Loan does not exceed the maximum lawful rate from time to time in
effect and applicable to the Loan for so long as the Loan is outstanding. |f the outstanding principal
balance and all other indebtedness of Borrower to Lender under the Loan Documents has been repaid in
full, the excess amount paid will be refunded to the Borrower. :

((s)) Calcylation of Interest; Payments. Interest will be computed for the actual days
elapsed on the basis of a three hundred sixty (360) day year, which results in more interest than if a three-
hundred sixty-five (365) day year method were used. Except as otherwise provided herein, all amounts
payable under the Loan Documents are payable in lawfuil money of the United States during normal business
hours on a Banking Day. Checks and drafts constitute payment only when collected. All payments made

" under the Loan Documents, including any payment made under any Note, shall be made without offset,
demand, counter-claim, deduction or recoupment (each of which is hereby waived), and acceptance by
Agent or any Lender of any payment in an amount less than the amount then due shall be deemed an
acceptance on account only, notwithstanding any notation on or accompanying such partial payment to the -
contrary, and shall not constitute a waiver by Agent or any Lender of any Event of Default. Except as '
otherwise set forth herein or in any other Loan Document, payments shall be applied in such order and

““myanner as Lender may determine in its sole and absolute discretion: -« <o

(h) . Late Charge for Overdue Payments. If Lender has not received the full amount
of any payment scheduled to be made under this Note, other than the final principal payment, by the end of
ten (10) calendar days after the date it is due, Borrower shall pay a late charge to Lender in the. amount of
five percent (5%) of the overdue payment; provided, however, in no event shall any late charge be '
payable hereunder without Lender first having provided Borrower with any notice required by applicable
taw. Borrower shall pay this late charge only once on any late payment. This late charge shall not be
construed as in any way extending the due date of any payment, and is in addition to, and not in lieu of,
any other remedy Lender may have. : : '

(i) Default Rate. Upon the occurrence of any Event of Default (subject to any
applicable notice and cure periods), the unpaid balance of the Loan shall bear interest at the Default Rate.
Additionally; from and after the Maturity Date, or such-earlier date as all sums owing under the Loan
become due and payable by acceleration or othefwise, the Loan shail bear interest at the Default Rate.
Accrued interest, at the Applicable Rate, if not paid when due (after the expiration-of applicable notice and
cure periods), shall accrue interest at the Default Rate, as hereinabove provided, which may result in

. compounding of interest. Except as otherwise set forth herein or in any other Loan Document, payments
under this Agreement or under any other Loan Document that are due on demand, shall bear interest at
the Default Rate (i) from the date costs or expenses are incurred by Agent or any Lender that give rise to
the demand or (i) if there is no such date, then from the date of demand, until Borrower pays the full
amount of such payment, including interest. '

Gy Lost Note. Upon ahy Lender’s furnishing to Borrowér an affidavit to such effect,

Borrower shall, if the applicable Note is mutilated, destroyed, lost or stolen, deliver to such Lender, in
substitution therefor, a new note containing the same terms and conditions as the applicable Note.

2.9 Extension of Maturity Date. If on or before the Maturity Date, Borrower satisfies the
conditions set forth in this Section, the Maturity Date will be extended to February , 2011, Ifthe
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Maturity Date is so extended (i) all sums outstanding under the Loan will be due and payable on the -
extended Maturity Date, and (i) all references herein and in the other Loan Documents to the "Maturity
Date" shall thereafter mean such extended Maturity Date. Lender's obligation to extend the Maturity Date
as described above is subject to the following conditions to extend (collectively, the "Conditions to Extend"),
all of which shall be satisfied as determined by Agent in its sole and absolute discretion, unless otherwise

waived in writing by Agent: :

@ Notice of Intention to Extend. Borrower shall deliver to Agent, at least thirty (30)
days prior to the Maturity Date, a written notice of Borrower's intention to extend the Loan as described
above pursuant to the terms and conditions set forth in this Agreement, together with supporting
documentation and evidence showing that all Conditions to Extend have been met or will be met on or
before the Maturity Date, all in form and substance satisfactory to Agent in its sole and absolute

discretion.

(b) Conditions to Final Disbursement Met. All Conditions to Final Disbursement shall
have been met or waived in writing by Agent. :

(¢  Completion of Construction. Borrawer shali have completed construction-of the
Improvements in accordance with Section 3.1{b) below on or before the Completion Date to Agent's
satisfaction, and shall have provided Agentwith a Certificate of Occupancy, and if requested by Agent, a
Notice of Completion, Completion Affidavit, or other evidence of completion acceptable to Agent. Bormower
shall provide Agent satisfactory evidence that all costs associated with such construction have been paid in
full, and that the Property is subject to no fiens, conditional sales contracts, or other encumbrancesor
© jnterests except as approvedin wiiting by Agent: -+ - o e e et

" (d) = Good Condition and Repair. Agent shall be satisfied that the Property, including
any construction on it, has been well maintained and is in good condition and repair, except for any insured
casualty which is being repaired as provided in the Loan Documents. ,

(e Title Endorsenients. Agent shall have received, at Borrower's sole cost and
expense, a title policy "bring-down" or "date down" endorsement, and such other titie endorsements or title -
policies as Agent may request, or a reissue of, the title policy, in form and substance acceptable to Agentin .
its sole and absolute discretion, insuring lien-free completion of the Improvements, and the continuing first-
priority lien of the Deed of Trust. A

: ® No Default. No Event of Default (as defined in the applicable document) or
Default shall have occurred, and no Unmatured Event of Default shall have occurred and be continuing

under any of the Loan Documents.

(@)  NoMaterial Adverse Effect. No Material Adverse Effect shall have occurred with
respect to Borrower, Guarantor, or the Project. ,

()  Loanin Balance. Agent shall be satisfied that the Loan is "in balance.”
) Pro Forma Schedule. INTENTIONALLY OMITTED.

@) Execution and Recordation of Modification Documents. Borrower and Agent
shall have executed and delivered such modifications to the Loan Documentation as Agent may require,
including any such documents as Agent may require to be in recordable form.
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k) Extension Fee. Agent shall have received the Extension Fee as described and
defined in the Fee Letter, which is a nonrefundable extension fee, in consideration of such extension of the

Maturity Date on or before Maturity Date

(]) Updated Financial Reporting. Agent shall have received historic and year-to—date
quarterly operatlng statements and rent rolls for the Project. _

{m) Updated Appraisal and Remargin Reguirements. If required by Agent, in Agent's

sole and absolute discretion, the following requirements shall apply:

0B Updated Appraisal; Updated Appraisal Maximum {oan-to-Value Ratio.
Agent shall have obtained, at Borrower's sole cost and expense, an Updated Appraisal of the
Project, and based on the results of such Updated Appraisal, the Updated Appraisal Maximum
Loan-to-Value Ratio shall not exceed eighty percent (80%).

(i} Remargin Requirements. If the Updated Appraisal Maximum Loan-to-
Value Ratio reqwrement set forth in subsection (i) above i$ not met upon such testing, as
determined by Agent in its reasonable discretion, then Agent shall notify Borrower in writing of
such failure and, Borrower shall, within ten (10) days after such notice, make the appropriate
Remargin Payment or Remargin Deposit in an amount sufficient in Agent's reasonable judgment
to meet the Updated Appraisal Maximum Loan-to-Value Ratio requirement. if a Remargin Deposit
is made pursuant to this subsection, such Remargin Deposit shall be released upon the first to
occur of the following: (a) when the Loan has been paid and performed in fuII or (b) at

"“Borrower's request, to be applled asa principal paydown of the Loan. = = '

2.10 Collagéral Securig.

@ Other Collateral. In addition to the Land, Improvements, and other Property
described above, the Loan shall be secured by all of the following:

() = Personalty Related to the | and and Improvements. A first-priority lien on
all of Borrower's right, title and interest in and to equipment, furniture, fixtures, and materials to be
incorporated into the Improvements, and any other personal property owned by Borrower located
on or used in connection with the Land and Improvements.

(i) " Confracts, Plans and Specifications; Development Agreement. An

assignment of, and first-priority security interest in all of Borrower's right, title and interest in and
to: (A) the Construction Contract, the Architecturé Contract, and all engineer contract(s),
development confracts, management contracts, and all other agreements now or hereafter entered
into by Borrower with any contractor in connection with construction of or on the Property and/or with
any architect, engineer, or other consultant in connection with the design, engineering, construction
of or on, management of, or for services on or refated to, the Property, (B) the Plan and
Specifications and all other plans, specifications, and drawungs with respect to the Property, and (c)
the Development Agreement.

(i) Borrower's Funds Account. An assignment of, and first-priority security
interest in all of the following accounts (whether opened prior to, concurrently with, or subsequent
to, the closing of the Loan), and all funds contained or deposited therein: (A) the Borrower’s
Funds Account, if any, and (B) the Account, and (C) any other Project accounts of Borrower, if

any. .
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(v) - - Swap Payments. An assignment of, a lien on, and first-prionty security
interest in all Swap Payments due at any time and from time to time from Agent to Borrower

under any Swap Contract, if any.

()] Release of Collateral. Unless otherwise agreed in writing by the Required
Lenders, Lender's security interest in all collateral for the Loan shall be released by Agent when the Loan
has been paid and performed in full; provided, however, that if there is any conflict in the release terms
contained in any security agreement, assignment, or other security instrument as to the terms upon which
the Lender's security interest in the collateral described in that document, or any portion thereof, shall be
terminated and/or released, and the terms of this Section, the terms of any such security agreement,
assignment, or other security instrument shall control and govern the collateral described therein.

{© Collateral Documents. Borrower agrees to execute and/or authorize, as the case
may be, any and all documents, including security agreements and financing statements, as Agent may
" reasonably request in order to create, perfect, or continue the security interests described above.

211  Automatic Deduction. At Borrower's election, automatic deduction may be used to
make payments under the Loan. - If Borrower so elects, then the following shall apply:

(a) Monthly Payments. Except when Agent disburses Loan proceeds from the
Interest Reserve, Borrower agrees that monthty payments on the Loan will be deducted automatlcally on
the due date from the Account - _

' "(b)  Date of Debit. -Agent will debrt the' Account o' the dates the payments on the -
Loan become due. If a due date does not falt on & Banking Day, Agent will debit the Account on the first
Banking Day following the due date.

(9] Maintenance of Funds. Bomrower will maintain sufficient funds in the Account on

the dates Agent enters debits authorized by this Agreement. If there are insufficient funds in the Account
on the date Agent enters any debit authorized by this Agreement, the debit will be reversed.

(d) Security. Borrower hereby grants to Agent, for the benefit of Lender, a security
interest in the Account, and any other accounts from which Borrower may hereafter authorize Agent to
debit payments due on the Loan, for the purpose of securing the payment of amounts Agent is authorized
to deduct from the Account or such other accounts. .

3. Covenants of Borrower. Borrower promises to keep each of the covenants set forth below,
unless Agent has waived compliance in wntmg

3.1 COmmencement and Comgletlon of Improvements.

(a) Construction of the Improvements has commenced prior to the closing of the
Loan. Borrower shali continue construction diligently-to completion, provided, however, that it shall not be
. a breach by Borrower of this obligation to diligently continue construction to the extent that Borrower
cannot so continue construction because of a Funding Deficiency.

(b) Subject to Section 9.28 below, by the Completion Date, Borrower shall have
completed construction of the Improvements. As used in this Agreement, completion of Improvements
includes completing construction of the structural components, operating systems, and all other elements
of such buildings, but not including tenant improvements. Unless otherwise agreed to in writing by Agent,

- the Improvements are deemed complete for all purposes of this Agreement when (i) they have been
substantially completed in accordance with the Plans and Specifications, as evidenced by the written
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certification of the Architect and/or the Contractor (as determined by Agent) in a form satisfactory to -
Agent, (ii) Borrower has provided Agent with a certificate of occupancy and/or any other approvals required
to be issued by all appropriate govemmental authorities in order to permit occupancy of all units and facilities
within the Improvements, notice of completion (recorded, when advisable or necessary under applicable law)
and passage of the requisite time without the filing of claims for mechanic’s or materiaimen'’s liens, completion
affidavit, or other evidence satisfactory to Agent that the Improvements are complete, are lien-free, and
have been inspected by and received final approval of the appropriate governmental authorities.

32  Changes

(a) Borrower agrees to provide Agent with copies of all change orders (for any
change in any work or materials for the Improvements, whether positive or negative), together with ali
additional documents refating thereto that Agent may require. These documents may include the
following: (i) plans and specifications indicating the proposed change, (ji) a written description of the
proposed change and related working drawings, and (iii) a written estimate of the cost of the proposed
change and the time necessary to complete it.

(b) Borrower shall obtain Agent's prior written approval of any change order, if with
respect to such change order any of the following apply:

(f) the cost of such change exceeds One Hundred Fifty Thousand and
No/100 Dollars ($150,000.00); 6r -

“(ii) " if the aggregate amount of all changes (whether positive or negatwe) wilt -
then exceed Five Hundred Thousand and No/100- Dollars ($500,000.00); or :

(iii) regardless of cost, if such change is a material change in structure,
design, function, or exterior appearance of the Improvements; or

(iv) regardless of cost, if such change would cause any line item or category
of the cost breakdown to be increased or decreased by five percent (5%) or more; or -

(V) regardless of cost if such change could materially affect the value of
Agent‘s security adversely; or

(vi) regardless of cost, if such change will delay completion of the
Improvements beyond the Compietion Date.

(©) In addition, Borrower shall obtain Agent's prior written approval of all material
changes in the scope or general conditions of the Construction Contract, the Architecture Contract, or any
other contracts for the construction of the Improvements. Finally, Borrower shall obtain from the
appropriate persons or entities all approvals of any changes in plans, specifications, work, materials or
contracts required by any of the Requirements (including those of any governmental agency) or under the
terms of any lease, loan commitment, or other agreement relating to the Property.

(d) Agent may take a reasonable time to evaluate any requests for proposed
changes and may require that all approvals required from other parties be obtained before it reviews any
requested change. Agent may approve or disapprove changes in the exercise of its reasonable
judgment. Borrower acknowledges that delays may result and agrees that, so long as the delays are not
unreasonable in duration, they will not affect Borrower's obhgatlon to complete the Improvements by the

Completion Date.
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33  Construction Information and Verification.

(a) Within twenty (20) days after receiving notification from Agént Borrower shall
deliver to Agent, for Agent's review and approval, any and all of the following information and documents

that Agent may request:

(i) Current plans and specifications for the Improvements certified by the
Architect as being complete and accurate;

(i) A current, complete, and correct list showing the name, address, and
telephone number of each contractor, Major Subcontractor, and material supplier engaged in
connection with the construction of the Improvements and the total dollar amount of each contract
and subcontract (lncludmg any changes), together with the amounts paid through the date of the
list;

{iii) True and correct copies of the most current versions of alt executed
contracts major identified in the list described in clause (ii) above, including any changes;

(iv) A current construction progress schedule showing the progress of
construction and the projected sequencing and completion times for uncompleted work, all as of
the date of the schedule; and

{v). _Anyupdate to any item described above, previously delivered to Agent.

(b) = Borrower expressly authorizes Agent to contact the Architect, Contractor or any =~
contractor, subcontractor, material supplier, surety, or any governmental authority or agency to verify or
discuss any information disclosed in accordance with this Section and any other information related to the
Property that Agent may reasonably require.

: (c) Any defaulting architect, contractor, subcontractor, material supplier, or surety
shall be replaced promptly, and Borrower shall deliver promptly all required information and documents to
Agent regarding each replacement architect, contractor, subcontractor, material supplier, and surety.
Agent may disapprove any architect, contractor, subcontractor, material supplier, surety, or other party
Agent in its reasonable judgment deems financially or otherwise unqualified; however, in no event may
the absence of dlsapproval be deemed approval.

{d) If, based on any construction progress schedule or other materials submitted by
Borrower, Agent in its reasonable judgment determines that the Improvements will not be completed by
the Completion Date, Agent may request Borrower in writing to reschedule the work of construction to
permit timely completion. Within fifteen (15) days after receiving such a request from Agent, Borrower
shall deliver to Agent a revised construction progress schedule and Pro Forma Schedule showing
" completion of the Improvements by the Completion Date.

34 Permits, Licenses and Approvals. Borrower shall obtain, comply with, and keep in
effect all permits, licenses, and approvals required from governmental bodies in order to construct,
occupy, operate, market, and lease or sell the Land and Improvements. Borrower shall deliver copies of
all such permits, licenses, and approvals to Agent promptly, and in any event within five (5) days after

receipt thereof.

3.5 Cooperation. Borrower shall cooperate at all times with Agent in bringing about the
timely completion of the Improvements, and Borrower shall resolve all disputes arising during the work of
construction in a manner allowing work to proceed expediticusly.
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36 As-Built Plans; Surveys. If requested by Agent, after the Completion Date, Borrower shall
promptly provide to Agent, at Borrower's sole cost and expense (a) as-built plans and specifications for the
Improvements as actually completed, certified by the Architect as being complete and accurate, and/or
(b) an as-built ALTA survey of the Land and Improvements in form and substance satisfactory to Agent,
certified by a licensed land surveyor and showing the location of the completed improvements, and all
boundary lines, easements, rights of way, and other matters affecting the Land.

3.7 Compliance with Law. Borrower shall construct the Improvements in a good and
workmanlike manner in accordance with sound building practices, as well as the Plans. and Specifications
and the recommendations of any soils report satisfactory to Agent. Borrower shall comply with all existing
and future laws, regulations, orders, building codes, restrictions and requirements of, and all permits and
approvals from, and agreements with and commitments to, all governmental, judicial, or legal authorities
having jurisdiction over the Property, including those pertaining to the ownership, construction, marketing,
sale, leasing, or financing of the Improvements, and with all zoning ordinances and recorded covenants .
and restrictions and other title encumbrances affecting the Property (collectively, the "Requirements”).

38 Taxes: Additional Costs. Borrower shall not deduct any taxes from any payments it makes
“to Agent or any Lender. If any govemment authority imposes any taxes on any payments made by Borrower,
Borrower shall pay the taxes and shall also pay to Agent, for the benefit of Lender, at the time interest is paid,
any additional amount which the Agent specifies as necessary to preserve the after-tax yield Lender would
have received if such taxes had not been imposed. -Upon request by Agent, the Borrower will confirm that it
has paid the taxes by giving the Agent official tax receipts (or notarized copies) within thirty (30) days after the
due date. However, the Borrower will not pay Agent's or any Lender’s net income taxes. Additionally,
- -Borrower shall pay Agent; on demand, for Lender’s costs or losses arising from any statute or regulation, or--- .- . v
any request or requirement of a regulatory agency. The costs and losses (a) will be allocated to the loan in a
manner determined by the Agent, using any reasonable method, and (b) include the following: (i) any reserve
or deposit requirements, and (i) any capital requirements relating to Agents or the other Lenders assets and

commitments for credit.

39  [Insurance.

. (@  Borrower shall pfovide, maintain, and keep in force at all times prior to repayment
of the Loan, Commercial General Liability Insurance, which includes coverage for terrorism acts, a waiver

of subrogation rights, and that includes:

(i) Two Million and No/100 Dollars {$2,000,000.00) property damage per
occurence;

, @iy Three Million and No/100 Dollars ($3,000,000.00) bodily damage per
occurrence, .

i)  Five Million and No/100 Dollars ($5,000,000.00) aggregate fimit; and

(iv) Two Million and No/100 Dollars ($2,000,000.00) excess or umbrella
liability coverage.

- This policy shall name the Borrower as an insured and Agent, for the benefit of Lender, as an additional
insured. Coverage shall be written on an occurrence, not claims made, basis. Borrower shall supply
Agent with an ORIGINAL Accord 25 Certificate of Commercial General Liability Insurance showing such
coverage, together with an Additional Insured Endorsement naming Agent, for the benefit of Lender, as

additional insured.
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b) Borrower shall provide, maintain, and keep in force at all times during any period
of construction the following (in addition to, and not in lieu of, the Commercial General Liability Insurance

described in Section 3.9(a) above):

0] A policy or policies of "builder’s risk special form" insurance in
nonreporting form, in an amount not less than the full insurable completed value of the Property
on a replacement cost basis. The policy or policies must insure against loss or damage by
hazards customarily included within such "all risk" policies, and shall include: (1) a Mortgagee

. Clause naming Agent, for the benefit of Lender, as mortgagee with a thirty (30) day notice to
Agent in the event of cancellation, non-renewal or material change, (2) a Loss Payee Clause
naming Agent, for the benefit of Lender, as loss payee, (3) a Replacement Cost Endorsement,
(4) no coinsurance clause, (5) vandalism and malicious mischief coverage, (6} boiler and
machinery coverage, (7) demolition, increased cost of construction coverage, (8) in-transit
coverage, and (9) terrorism coverage. This policy shall name the Borrower as an insured and
Agent, for the benefit of Lender, as an additional insured. Coverage shall be written on an
occurrence, not claims made, basis. Borrower shall supply Agent with an ORIGINAL (or certified
copy) Builder's All-Risk, Completed Value, Non-Reporting Form Policy or ORIGINAL Accord 27
Certificate of Insurance or other form acceptable to Agent reflecting coverage of 100% of the
replacement cost.

(i) If Borrower is an owner/builder, then Borrower's comprehensive liability
insurance shall include product/completed operations and contractual coverage.

s i) - Such policy or policies-of worker's compensation insurance as may be-- -
required by applicable worker's compensation insurance laws (including employer’s liability
insurance, if required by Agent), covering all employees of Borrower and any contractors of
Borrower: ' ‘ ' :

(iv) Upon completion of the Improvements, loss of rents insurance in an
amount of not less than the greater of (1) 100% of one year's Rental Value of the Property or
(2) to twelve (12) months' principal and interest payments, taxes, and insurance premiums
relating to the Property. For purposes hereof, "Rental Value" shall include (1) the total projected
gross rental income from tenant occupancy of the Property as set forth in any tenant leases, ‘and
any other projections delivered to Agent, (2) the amount of all charges which are the legal
obligation of tenants and which would otherwise be the obligation of the applicable Borrower, and
(3) the fair rentai value of any portion of the Property which is occupied by Borrower, or any
Affiliate of Borrower. .

. (c) Borrower shall provide, maintain, and keep in force at all times prior to repayment
of the Loan, any and all additional insurance Agent in its reasonable judgment may from time to time
require, against commonly insured hazards for similarly situated properties. Such additional insurance
may include flood insurance as required by federal law and earthquake and/or sinkhole insurance as
required by Agent. At Agent's request, Borrower shall supply Agent with an original, countersigned
original, or certified copy of any policy. All policies of insurance required under the Loan Documents shall
be issued by companies approved by Agent having an A.M. Best's rating acceptable to Agent, with limits,
coverage, forms, deductibles, inception and expiration dates and cancellation provisions acceptable to
Agent, and shall provide that all proceeds be payable to Agent to the extent of its interest. An approval by
Agent is not, and may not be deemed to be, a representation of the solvency of any insurer or the '
sufficiency of any amount of insurance. Each policy of insurance required under the Loan Documents
shall provide that it may not be modified or canceled without at least thirty (30) days’ prior written notice to
Agent. When any required insurance policy expires, Borrower shall fumish Agent with proof acceptable
to Agent that the policy has been reinstated or a new policy issued, continuing in force the insurance
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covered by the expired policy. Borrower shall also furnish evidence satisfactory to Agent that all
premiums for such pelicy have been paid within thirty (30) days of renewal or issuance. If Agent fails to
receive such proof and evidence, Agent has the right, but not the obligation, fo obtain current coverage
and advance funds to pay the premiums for it. Borrower shall repay Agent immediately on demand for
any advance for such premiums; which will be an additional loan to Borrower bearing interest at the
Default Rate and secured by the Deed of Trust and any other collateral held by Agent in connection with
the Loan. As to all policies of insurance provided by Borrower, Borrower shail be named as the insured
and any additional insured parties shall be subject to Agent's approval. As to all policies of insurance
provided by a third party other than Borrower (e.g., any contractor, subcontractor, or tenant), Borrower
shall be named as an additional insured. o .

3.10 Payment of Expenses. Borrower shall pay Agent’s and each Lender’s reasonable costs
and expenses incurred in connection with the making, disbursement, and administration of the Loan.
Borrower shall also pay any and all of Agent’s and each Lender's costs and expenses incurred in
connection with any revisions, extensions, renewals, or "workouts” of the Loan, and in the exercise of any
of Agent's or Lender's rights or remedies under this Agreement. Such costs and expenses include
charges for title insurance (including endorsements), filing, recording, and escrow charges, fees for
appraisal and appraisal review, architectural and engineering review, construction services (including
those of Agent's construction inspector) and environmental services, mortgage taxes, document review
and preparation, reasonable legal fees and expenses of Agent's and each Lender's counsel, and any
other reasonable fees and costs for services, regardiess of whether such services are furnished by such
party's employees or agents or independent contractors. Borrower acknowledges that amounts payable
under this Section are not included in any loan or commitment fees for the Loan. All such sums incurred

by Agderit aiid/or any other Lender and not-immediately reimbursed by Borrower will be considered an. .. ... ... ..« .
additional 1oan to Borrower secured by the Deed of Trust and bearing interest at the Default Rate. . ...

311 - Financial and Other Information.
(@) . Financial and Other Information of Borrower. Borrower shalf keep true and comect

financial books and records, using GAAP, or such other accounting principles as Agent in its reasonable
judgment may find acceptable from time to time. Bomower shall provide to Agent the following:

()] As soon as reasonably practicable, and in any event within one hundred
twenty (120) days after Borrower's fiscal year end, Borrower's annual financial statements, which
shall include Borrower’s balance sheet, income statement, statement of cash flow, and all -
supporting schedules. These financial statements may be prepared by Borrower if certified to be
true and correct by Borrower.

(ii) As soon as reasonably practicable, and in any event within sixty (60)
days after Borrower's fiscal quarter end (excepting Borrower’s 4" fiscal quarter), Borrower's quarterly
balance sheets and income statements. These financial statements may be prepared by Borrower
if certified to be true and ‘correct by Borrower. -

(iii) Within thirty (30) days after the end of each calendar month, a monthly
leasing report for the Project.

(iv) After the completion of the Improvements in accordance with
Section 3.1(b) above, then within thirty (30) days after the end of each calendar quarter, a
quarterly rent roll for the Project. :
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v) Promptly upon the request of Agent, such other information (excluding
tax returns) as Agent may reasonably request concerning the affairs and properties of Borrower,
and each of its managing or other members.

(b) Financial and Other Information of Guarantor. Borrower shall cause Guarantor to
keep true and correct financial books and records, using GAAP, or such other accounting principles as Agent
in its reasonable judgment may find acceptable from time to time. Bormower shall cause Guarantor to provide

to Agent the following:

0] As soon as reasonably practicable, and in any event within one hundred
twenty (120) days after Guarantor’s fiscal year end, such Guarantor's annual financial statements,
which shall include Guarantor's balance sheet, income statement, statement of cash flow, and ail -
supporting schedules. These financial statements shall be prepared and audited by a Certified
Public Accountant acceptable to Agent.

(i) 'As soon as reasonably practicable, and in any event within sixty (60)
days after each fiscal quarter end of Guarantor (excepting Guarantor's 4" fiscal quarter), Guarantor's
quarterly balance sheets and income statements. These financial statements may be prepared by

- Guarantor if certified to be true and correct by Guarantor. Such certification by Guarantor can be
+ contained in and thus be a part of the Compliance Certificate described below.

iii) Within forty-five (45) days after each fiscat quarter end of Guarantor,
~including Guarantor’s fiscal year end, a duly executed of Compliance Certificate in the form of
““Exhibit C (¢éach, a "Compliancé Certificate”); attached hereto, together with such backup'
documentation as' may be reasonably requested by Agent, showing Guarantor's compliance wnth s

financial covenants and other matters.

(\%) Promptly upon the request of Agent, such other information (excluding
tax retums) as Agent may reasonably request concerning the affairs and properties of such
Guarantor.

3142 Audits. Borrower shall allow Agent and its agents to inspect Borrower's properties and
examine, audit, and make copies of Borrower's books and records at any reasonable time. If any of
Borrower's properties, books, or records are in the possession of a third party, Borrower authorizes that
third party to permit Agent or its agents to have access to perform inspections or audits and to respond to
Agent's requests for information concerning such properties, books and records. _

3.13 Notlces. Borrower shall notify Agent promptly in writing of any and all of the following:

(@  Any litigation affecting Borrower or any Guarantor (if any) where the amount
claimed is or may be One Hundred Thousand and No/100 Dollars ($100,000.00) or more, and which (i) is
not dismissed within sixty (60) days of the filing thereof, and (i) is not Covered by Insurance.

(b) Any written or oral communication Borrower receives from any governmental,
judicial, or legal authority giving notice of any claim or assertion that the Land or Improvements fail in any
respect to comply with any of the Requirements or any other applicable governmental law.

(c) Any material adverse change in the physical condition of the Property (including
any damage suffered as a result of fire, earthquakes, or floods).

(d) Any material adverse change in Borrower's or any Guarantor's financial
condition, any material adverse change in Borrower's or any Guarantor's operations, or any other
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circumstance, event, or occurrence that results in a material adverse change in Borrower’s or any .
Guarantor’s ability to timely perforim any of its obligations under any of the Loan Documents. -

©)] Any notice that the Borrower's business fails in any respect to comply with any
Requirement, and/or any substantial dispute between the Borrower and any Guarantor, or between the -
Borrower or any Guarantor and any govemment authority.

® Any change in the Borrower's name, legal structure or business structure, state in
which the Borrower has filed its entity incorporation or organizational documents, and/or location of its
place of business or its chief executive office if it has more than one place of business, Borrower's
organizational identification number assigned by the state of its incorporation or organization, and/or any
change in the location of Borrower's books and records which are currently located at Borrower's chief
executive office.

() The institution of any steps by Borrower to withdraw from or terminate any
employee benefit plan as to which Borrower may have liability.

(h)  Any Change-in Control of Borrower or any Guarantor.

) Any Event of Defauli Default, or Unmatured Event of Default under any of the
Loan Documents by Borrower and any alleged breach or default any of the Loan Documents by Agent or
any Lender.

' Ty T Any default (subject to applicable cure periods) by the Contractor orany
subcontractor, material supplier, or surety related to the Property, or any material adverse change inthe -
financial condition or operations of any of them.

314 Keeping Guarantors and Third Party Pledgors Informed. If the Loan is guaranteed,

Borrower shall keep each Guarantor and/or third party pledgor informed of Borrower's financial condition
and business operations, the condition and all uses of the Property, including all changes in condition or
use, and any and all other circumstances that may affect Borrower's ability to pay or perform its
obligations under the Loan Documents. However, any failure to do so shall not give rise to any defense
to Guarantor and/or any third party pledgor.

3.15 Performance of Acts. Upon Agent's request, Borrower shall perform all acts necessary
or advisable to perfect any lien or security interest provided for in the Loan Documents or to carry out the
_intent of the Loan Documents.

316 Preservation of Rights. Borrower shaII obtain, preserve and maintain in good standing,
as applicable, all rights, privileges and franchises necessary or desirable for the operation of the Property
and the conduct of Borrower's business thereon or therefrom. ,

- 3.17 lndemnig Regarding Construction and Other Risks. Borrower indemnifies, defends,

and holds the Indemnified Parties harmless for, from, and against any and all actual or threatened
liabilities, claims, actions, causes of action, judgments, orders, damages (inciuding foreseeable and
unforeseeable consequential damages), costs, expenses, fines, penalties, and losses (including sums
paid in settiement of claims and all reasonable consuitant, expert and legal fees and expenses of the
applicable Indemnified Parties’ counsel), and any resulting damages, harm or injuries to the person or
property of any third parties, directly or indirectly arising out of or resulting from (a) construction of any
improvements on the Property, (b) the ownership, management, maintenance, operation, marketing,
leasing, sale, or use of the Property, including any such claims based on theories of derivative liability,
comparative negligence or otherwise, (c) any development of or improvement to the Property, including
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any defective workmanship or materials, (d) any failure to satisfy any Requirements or any reports, maps,
development agreements, or regulatory agreements that apply or pertain to the Property, (e) breach of
any representation or warranty made or given by Borrower to any of the Indemnified Parties or to any
prospective or actual lessee or buyer of all or any portion of the Property, and/or (f) any claim or cause of
action of any kind by any party that any Indemnified Party is liable for any act or omission of Borrower or
any other person or entity in connection with the ownership, management, maintenance, operation,
marketing, leasing, sale, or use of the Property, or any development of or improvement to the Property,
excepting those to the extent arising out of, or resulting, from the applicable Indemnified Party's gross
negligence or willful misconduct. Notwithstanding, anything fo the contrary in any other Loan Document,
the provisions of this Section shali survive the termination of this Agreement, repayment of the Loan, and
foreclosure of the Deed of Trust or similar proceedings.

3.18 Other Debts. Except as otherwise disclosed in writing to Agent prior to the date of this
Agreement or provided herein or in any other Loan Document, without Agent's prior written consent,
Borrower shall not have outstanding or incur any direct or contingent debts or long term monetary lease
oblrgatlons (i.e., lease obligations in excess of one (1) year) related to or secured by the Property, other than
those to Agent for the benefit of Lender, or become liable for the debts of others. This does not prohibit:

(a) Acqumng goods, supplies, or merchandlse on normal trade credit.
“(b) Endorsrng negotiable rnstruments received in the usual course of business.
) (c) Obtarnlng surety bonds in the usual course of busmess

"(d) ~ Debts, lines of credit, and/or leases in existence on the date of thls Agreement
prewously disclosed in writing to Agent.

3.19  Other Liens. Except as otherwise disclosed in writing to Agent prior to the date of this
Agreement or provided herein or in any other Loan Document, without Agent's prior written consent,

Borrower shall not create, assume, or allow any security interest or lien (including judicial liens) on property
Borrower now or Iater owns, except

(a) Deeds of trust and security agreements in favor of Agent for the benef t of Lender.
(b) Liens for taxes not yet due.

(c) Liens outstanding on the date of this Agreement previously disclosed in writing to
the Agent. '

3.20 Negative Covenants. Except as otherwise provided herein or-in any other Loan
Document, without Agent's prior written consent, Borrower shall not: -

(a) engage in any business activities substantially different from Borrower's present
business; - : ’ ‘

(b) liquidate or dissolve Borrower's business;

{c) lease, sell, or otherwise dispose of all or a substantial part of Borrower's business
or Borrower's assets or sell or otherwise dispose of any assets for less than fair market price;
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. {d) enter into any. consclidation, merger, poo}, joint venture, syndicate or other
combination;

(e) enter into any sale and leaseback agreement covering any of the fixed or capital
assets of Borrower, excepting the GPLET Transaction contemplated pursuant to Section 3.32 below;

) acquire or purchase any business or shbstantially all of the assets of any

business;

(@ cause, permit, or suffer any direct or indirect Change in Control in Borrower; or

)] make any loans, advances, or other extensions of credit to anyone.

321  Site Visits; Right to Stop Work.

@ Agent and its agents and representatives shall have the right to enter and visit
the Property at any reasonable time for the purposes of performing an appraisal, observing the work of
construction and examining all materials, plans, specifications, working drawings, and other matters
refating to the construction. For purposes of these site visits, Borrower shall maintain at all times a full set
of working drawings at the construction site. Agent has the right to examine, copy and audit the books,
records, accounting data and other documents of Borrower and its contractors relating to the Property or
construction of the Improvements. In each instance, Agent shall give Borrower reasonable notice before -
entering the Property and make reasonable efforts to avoid interfering with Borrower’s use of the Property

wheh'exércising any of the rights granted in'this Section: -Notwithstanding anything- herein to the-contrary, - -« - - - e ~ooe-

Agent or its agents and representatives conducting tests upon the Property pursuant to this Section shali be. .
liable to repair any material damage to the Property caused by the conducting of such tests upon the '
Property, except (a) where (i) the damage is not reasonably avoidable in the performance of such testing;
and (ii) such testing results in the discovery of Hazardous Substances or any other adverse condition

_ affecting the Property in violation of the Borrower's Indemnity, or which Borrower must correct pursuant to
the terms of this Agreement; or (b) if such testing is done when a Default or an Event of Default (subject to
applicable notice and cure periods) has occurred and is continuing under this Agreement, the Borrower's
Indemnity; or any of the other Loan Documents, or (c) when such testing is required by faw or regulation.

® If Agent in its reasonable judgment determines that any work or materials faif to
conform to the approved Plans and Specifications or sound building practices, or that they otherwise
depart from any of the requirements-of this Agreement, Agent may require the work, or a portion thereof,
to be stopped and may withhold disbursements until the matter is corrected. If this occurs, Borrower shall
correct the work to-Agent's satisfaction promptly and halt all other work to the extent that such other work
relates to or otherwise cannot be properly completed absent completion of the corrective work, pending
completion of such corrective work. No such action by Agent will affect Borrower's obligation to complete
the Improvements in accordance with the Pro Forma Schedule and on or before the Completion Date.

. {©) Agent has no duty to visit the site, fo supervise or observe construction, or to
examine any books or records. Any site visit, observation, or examination by Agent is solely for the
purpose of protecting Agent’s rights and interests. No site visit, observation, or examination by Agent
shall impose any liability on Agent or result in a waiver of any default of Borrower or be a representation
that Borrower is or will be in compliance with the Plans and Specifications, that the construction is free
from defective materials or workmanship, or that the construction complies with alil applicable

~ Requirements. Neither Borrower nor any other party is entitled to rely on any site visit, observation, or
-examination by Agent.- Agent owes no duty of care to protect Borrower or any other party against, or to
inform Borrower or any other party of, any negligent or defective design or construction of the
Improvements or any other adverse condition affecting the Property.
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3.22 Protection Against Lien Claims. Borrower shall pay or otherwise promptly discharge
all claims and liens for labor done and materials and services furnished in connection with the
construction of the Improvements. if a mechanic’s or materialman's lien has been recorded against the
Land or a bonded stop notice has been issued with respect to the Land or Improvements, Borrower shall
promptly deliver, or cause the title insurance company to deliver, a copy of such claim or lien to Agent
(whether recorded or not). Borrower has the right to contest in good faith any claim or lien, provided that
it does so diligently and without prejudice to Lender and without delay in completing the Improvements. If
Borrower contests any such claim or lien, then promptly upon Agent's request, Borrower shall provide, or
shall cause the Contractor to provide, a bond, cash deposit, or other security satisfactory to Agent in the
exercise of its reasonable judgment If Borrower chooses to'contest such claim or fien in good faith,
unless otherwise agreed to in writing by Agent, Borrower may record a payment bond in form and
substance acceptable to Agent either (a) in an amount adequate to cover the Construction Contract
amount, or (b) specifically covering such claim or lien. Agent shall not be required to make any further
disbursements of the Loan unless and until Agent has received evidence acceptable to Agent in its sole
and absolute discretion that each such claim or fien has been released, and that title to the Land is clear

of each such claim or lien. -

3.23 Appraisals. If required by Agent or if required by applicable law or regulations, Agent shall
have the right to order appraisals of the Property from time to ime from an appraiser selected by Agent,
which appraisals shall comply with all federal-and state standards for appraisals and otherwise shall be
satisfactory to Agent in all material respects. Borrower agrees to pay the cost and expense for any Updated
Appraisal ordered to satisfy any Condition to Extend set forth in Section 2.8 above, and for all such
appraisals and reviews thereof ordered by Agent pursuant to this Section when (a) an Event of Default has
-+ -occurred or-an-tnmatured-Event of Default-has occurred and:is contmumg hereunder,.or (b).such appralsal...;,. e e
* or update is required by appllcable law or regulation. . o L L '

3.24 TaxReceipts. Borrowe_r shall provide to Agent, within thirty (30) days after the end of the
fiscal year of the applicable governmental authority, bills and receipts showing the payment (to the extent
then due and payable) of all taxes and assessments that are or may become a lien upon the Property or any
portion thereof. If Borrower falils, following demand, to provide Agent the tax receipts required by this Section,
without limiting the other remedies available to Lender under this Agreement, Agent may, at Borrower’s sole
expense, obtain and enter into a tax services contract with respect to the Property with a tax reporting agency
satisfactory to Agent.

3.25 Conditional Sales Contracts; Removal of Fixfures and Equipment. Without Agent's
prior written consent, Borrower shall not (a) purchase or contract for any materials, equipment,
furnishings, fixtures, or articles of personal property to be placed or installed-on the Land or any
Improvements under any security agreement or other agreement where the seller reserves or purports to
reseérve a lien, security interest, or title thereto, or the right of removal or repossession after such items
are installed on or in the Property, or (b) remove or permit to be removed from the Land or the
Improvements any equipment, machinery, or fixtures used in connection with the ownership,
management, maintenance, operation, or enjoyment thereof unless replaced by articles of equal
suitability and value owned by Borrower free and clear of any lien or security interest.

3.26. Income from Property. Borrower shall first apply all income from leases, and all other
income derived from the Property, to pay costs and expenses associated with the ownership, -
maintenance, development, operation, and marketing of the Land and Improvements, including all .
amounts then required to be paid under the Loan Documents, before using or applying such income for
any other purpose. At all times until the Loan is paid in full, (a) all Net Monthly Cash income shall be
used first to pay accrued monthly interest payments coming due under the Loan except as otherwise
provided in the Loan Documents, and (b) except as may be otherwise permitted herein, Borrower may not
distribute any income to any of its members, partners, or shareholders, allow any member, partner, or
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shareholder to withdraw capltal or make any payments on indebtedness owed to any member partner, or
shareholder.

3.27 Property Management Aqreement. if any Property will be managed at any time during the
term of the Loan by a third party property manager, such property manager shall be an Approved Manager,
and any property management agreement entered into with respect to any Property must be in writing and be
terminable upon no more than thirty (30) days written notice without penalty or charge (other than for unpaid
accrued management fees), unless otherwise agreed in writing by Agent, and a copy any such property
management agreement shall promptly be provided by Borrower to Agent. .

3.28 Restrictions. Except as otherwise set forth herein, Borrower shall not record any
covenants, conditions, restrictions, or easements (collectively, "Restrictions"), affecting all or part of the
Property without the prior written consent of Agent, in Agent's sole and absolute discretion, in each
instance. Borrower may submit to Agent a proposed form of any covenants, conditions, restrictions
and/or easements affecting all or part of the Property and may request Agent to approve and to
subordinate the Deed of Trust to such Restrictions. Agent has no obligation to grant such a request by
Borrower. However, Agent will consider and honor any such request if it does not impair or affect the
security of any obligation evidenced by the Loan Documents, all as Agent may determine in its sole and
absolute discretion. Borrower acknowledges that delays may result from the approval process and
agrees that, so long as the-delays are not unreasonable in duration, they shall not affect Borrower's
obligations to timely perform any other requirement set forth in this Agreement. With respect to.any
Restrictions which are recorded, upon Agent's request, Borrower shall execute and deliver to Agent an
assignment of Borrower's rights thereunder, in form and substance acceptable to Agent in its sole and

- abso!ute dlscretlon as secunty forihe performanoe of Borrower’s obligations-under the Loan Documents: -

-3.29 Employee Beneﬂt Plans; ERISA Comgllance Except if Borrower is not a party in
interest to any plan defined or regulated under ERISA, and the assets of Borrower are not "plan assets” of

any employee benefit plan covered by ERISA or Section 4975 of the Internal Revenue Code, Borrower
shall at all times maintain, and cause each Guarantor to at all times maintain, each employee benefit plan
as to which Borrower, or any Guarantor, as the case may be, may have any liability, in compliance with all
applicable laws, rules, and regulations. Borrower shall at all imes comply with, and cause each
Guarantor to comply with, the provisions of ERISA with respect to any retirement or other employee
benefit plan to which it/they is/are a party as employer. As soon as possible after Borrower knows, or has
reason to know, that any Reportable Event (as defined in ERISA) with respect to any such plan of
Borrower or any Guarantor has occurred, it shall furnish to Agent a written statement setting forth details
as to such Reportable Event and the action, if any, which Borrower or applicable Guarantor proposes to
take with respect thereto, together with a copy of the notice of such Reportable Event furnished to the
Pension Benefit Guaranty Corporation.

3.30  Financial Covenants. Borrower shall cause Guarantor OWC to comply with the financial
covenants set forth in Section 11 of the Guaranty. Borrower understands, acknowledges, and agrees that
failure of such Guarantor to comply with these covenants shall constitute an Event of Default hereunder and
under the Loan Documents, including the Guaranty being executed by OWC. :

3.31 Project CC&R’s. Borrower shall comply with the terms and conditions of the
Development and Disposition Agreement and the Project CC&R’s. Borrower shall not amend, modify,
waive, or otherwise change any of the Development and Disposition Agreement or the Project CC&R’s in
any manner that material affects the Property, improvements or the use, operation, or marketability.
thereof without the consent of Agent. Borrower shali diligently enforce the Development and Dlsposmon
‘Agreement and the Project CC&R's.
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'3.32 GPLET Transaction. Borrower has advised the Agent and the Lenders of its desire to
structure the ownership of the Project so as to enable Borrower to utilize the benefits of the GPLET Tax
Abatement provided by the City pursuant to the GPLET Statutes. Borrower and the City contemplate that
US Air and the City will enter into the Development Agreement Supplement after the Closing Date,
pursuant to which; at any time on or before Borrower obtains the certificate of occupancy for the Project
or up to one year thereafter, the GPLET Transaction will occur, including the concurrent GPLET Fee
Conveyance and effectiveness of the GPLET Ground Lease.

After (i) the Development Agreement Supplement, in form and substance acceptable to, and
approved in writing by, Agent in its reasonable discretion has been recorded in the Official Records of
‘Maricopa County, Arizona, and (ji) the US Air Development Agreement Assignment has occurred, then,
subject to the terms of the Development Agreement Supplement and upon Agent’s reasonable request, at
any time prior to completion of the Improvements or at any time up to one year after the completion of the
Improvements, Borrower will cause the GPLET Transaction contemplated pursuant to the Development
Agreement to occur and in connection therewith, Borrower shall take all actions and pay all expenses as
may be required in connection with such GPLET Transaction. Further, in connection wnth such GPLET
Transactlon .

(a) Agent and Lenders shall not be obligated to release or modify the Deed of Trust
in connection with the GPLET Transaction and, each transfer pursuant to GPLET Transaction shall be
made subject to the liens, charges, and security interests of the Deed of Trust such that such liens,
charges, and security interests shall continue to encumber the complete fee interest in the Property
subject to the Perrmtted Exceptlons

o “(b) - NotW|thstand|ng ection 3. 32(a[ above at the sole optlon of Agent Agent may:
require that the Deed of Trust be amended in such manner as Agent may require, which may include that
recording of an amended and restated leasehold deed of trust that amends, restates and replaces the
existing Deed of Trust, in order that the fee interest in the Property transferred to the City pursuant to the

- GPLET Fee Conveyance is no longer encumbered by the Deed of Trust and that the Deed of Trust
thereafter constitutes 1rst-gnoﬂz lien on all of Borrower’s leasehold interest under the GPLET Ground
Lease.

(¢ In connection with the GPLET Transaction, Borrower will obtain from the City an
estoppel certificate and agreement in the form attached hereto as Exhibit G, or such form otherwise
reasonably approved by Agent, regarding the status of the Development and Disposition Agreement and
such other matters as Agent may reasonably require. The Borrower acknowledges and agrees that the
‘GPLET Ground Lease shall contain the agreement by the City, pursuant to the terms of such GPLET
Ground Lease, that in the event of any. termination of the GPLET Ground Lease, including a termination
resulting from a foreclosure or trustee’s sale under the Deed of Trust {or acceptance of a deed-in-lieu
thereof), the City will enter into a new GPLET Ground Lease with Agent, Lenders, and their respective
successors and assigns for the remaining unexpired term of the GPLET Ground Lease with Borrower.

(d) Agent shall have received evidence satisfactory to Agent that the portion of the
Property to be subject to the-GPLET Ground Lease is a legal parcel in compliance with all subdivision
laws and ordinances and except as otherwise set forth in that certain Building Code Compliance
Covenant and Agreement to Hold Property as One Parcel dated February ____, 2008 (the “2008 Building
Code Covenant”) the recorded prior to or concurrently with the recording of the Deed of Trust in the
Official Records of Maricopa County, Arizoha, that the City has released the parcel to be subject to the
GPLET Ground Lease from that certain Covenant and Agreement to Hold Property as One Parcel dated
February 6, 1998, and recorded February 26, 1998 as Instrument No. 98-0147247 in the Official Records
of Maricopa County, Arizona (the “1998 Bunldlng Code Covenant”), as such has been amended or
modified.
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: {(e) In connection with the GPLET Transaction, (i) Borrower shall also satisfy such'
additional conditions precedent, provide such title insurance, and execute and deliver such additional
documents as Agent may reasonably require, and (i) Borrower shall comply with all GPLET Statutes and

all other applicable laws, rules, and regulations.
( Upon execution of the GPLET Ground Lease, Borrower hereby covenants to
comply with all terms and conditions of the GPLET Ground Lease applicable to Borrower.

4, Pro.Forma Schedule; Leases.

4.‘i Pro Forma_x Schedule.

(a) The following is Borrower's Pro Forma Schedule (the "Pro Forma Schedule”):

Date ~ Requirement

July 1, 2009 Notice of Completion for all Improvements

July 1, 2009 'Certiﬁcate‘ of Occupancy for all Improvements

o (b) " Borrower und_‘eféiéﬁ'aé' and acknow!edges that Léﬁdéf, in making‘t'ﬁe Loan has
relied on Borrower's projections set forth above in the Pro Forma Schedule. o

. _ (c)- Whenever Borrower knows or believes there has been or will be a material failure
to meet the projections of the Pro Forma Schedule, Borower shall submit to Agent for its approval a
revised Pro Forma Schedule in the form set forth above. Also, whenever Agent in its reasonable i
judgment determines that there has been or will be a material failure to meet such projections, Agent may
make written demand on Borrower to submit a revised Pro Forma Schedule to Agent for its approval.
Borrower shall submit a revised Pro Forma Schedule to Agent within fifteen (15) days after any such
demand. Borrower shall use its best efforts to meet the projections of the currently approved Pro Forma.

- Schedule. '

. (d) Any revised Pro Forma Schedule shall identify any changes in any projections or
-other economic terms and be accompanied by Borrower's statement of reasons for the changes.
Borrower shall execute such documentation as Agent may reasonably require in connection with the
revised Pro Forma Schedule. Agent need make no further disbursements unless and until it approves the
revised Pro Forma Schedule. Agent reserves the right to approve or disapprove any Pro Forma
Schedule in its reasonable judgment. The most recently approved Pro Forma Schedule supersedes all
previously approved Pro Forma Schedules.

42  Lease Approval.

_ (a) Except as specifically provided below, each lease of any part of the Property is
subject to Agent's written approval as to form and substance prior to execution and delivery. Agent (and
all other parties whose approval is required) shall approve Borrower's standard form of lease or rental
agreement prior to its use by Borrower. Borrower may not materially modify the lease form approved by
Agent without Agent's prior written consent, together with the approval of all other parties whose consent

is required.
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- (p).  Notwithstanding the foregoing, Borrower may enter into leases (and
amendments) in the ordinary course of business with bona fide third party tenants without Agent'’s prior
written consent if Borrower uses the lease form approved by Agent and complies with alf of the following:

(i) Within fifteen (15) days after Agent's written request therefor, Agent
receives a copy of the executed lease (accompanied by all financial information and certificates
obtained by Borrower pertaining to the tenant). : ‘

(i) The lease meets the requirements of each party whose consent or
approval is required for the lease.

iii) The lease reflects an arm's—lehgth transaction.

(iv) The lease is for a term of five (5) years or less, unless otherwise agreed
in writing by Lender. :

- (v)  The lease does not affect more than 15,000 rentable square feet of or
within the Improvements unless otherwise agreed in writing by Lender. :

. (vi) The lease, together with all leases previously executed, does not cause
the Loan to become "out of balance," and the lease conforms to any projections delivered by
Borrower to Agent Borrower acknowledges that the Loan may become “out of balance” if the
landlord’s aggregate economic obligations under the leases exceed, or the net operating income
~from the Property fails t6 meet, Borrower's projectionis for such obligations, thereby increasing the -
~ cost or decreasing the value of the Property. S T e

() If any leases exist at or prior to the closing of the Loan, (i) Borrower shall have
provided to Agent a true, correct, and complete copy of each such lease; including all amendments or
modifications thereto and any agreements related thereto, (i) each such pre-existing lease is subject to
Agent's review and approval in its sole and absolute discretion, (ii) if required by Agent, in its sole and
absolute discretion, for each such pre-existing lease, Borrower shall obtain and deliver to Lender a
Subordination Agreement, Subordination, Nondisturbance, and Attornment Agreement, and/or Tenant
Estoppel Certificate in form and substance acceptable to Agent in its sole and absolute discretion.

(d} - Agent may consider any executed lease it receives to be unsatisfactory if the
lease fails to meet any of the requirements of this Agreement. If this happens, or if Borrower at any time
fails to submit any executed lease (and accompanying information) at the time required by this Section, or
if any Event of Default has occurred and is continuing, Agent may make written demand on Borrower to
submit all future leases for Agent's approval prior to execution. Borrower shall comply with any such
demand by Agent. o

4.3 Leasing Information and Documents. Borrower shall deliver to Agent a monthiy
leasing report for the Project, and after completion of the Improvements in accordance with Section
3.1(b) above, a quarterly rent roil, as required pursuant to Section 3.11(a) above. Borrower shall
promptly deliver to Agent such tenant income certificates, leasing schedules and reports, and other
leasing information as Agent from time to time may request. In addition, upon the request of Agent,
Borrower shall promptly obtain and deliver to Agent such estoppel certificates, subordination agreements,
and/or subordination, nondisturbance, and attomment agreements in form and substance acceptable to
Agent, executed by such teriants as Agent from time to time may require. o

4.4 Purpose and Effect of Lease Approval. Agent's approval of any lease is for the sole
purpose of protecting Lender’s security and preserving Lender's rights under the Loan Documents. No
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approval by Agent will result in a waiver of any default of. Borower. In no event will Agent's approval of
any lease be a representation of any kind with regard to the lease, its enforceability, or the financial
capacity of any tenant thereunder or guarantor thereof.

4.5 Landlord's Obligations. Borrower shali perform all abligations required to be performed
by it as landlord under any lease affecting any part of the Land or any space within the improvements.

4.6 Costs and Expenses. If Agent's prior written approval is required for any L.ease, Borrower
shall pay to Agent, as a condition to such consent Agent's costs and expenses (including, without limitation,
reasonable attorneys' fees) incurred in connection therewith. Such costs and expenses shall be due and
payable whether or not such consent is given.

5. Representations and Warranties.

Borrower promises that each representation and warranty set forth below is and will be true,
accurate and correct as of the date of this Agreement. Each Draw Request delivered to Agent will be
deemed a reaffirmation of each and every representation and warranty made by Borrower in this

.Agreement.

. 81 Authority; Enforceability. Borrower and each Guarantor has complied with any and all
laws and regulations concerning their organization, existence, and the transaction of its business. ‘
Borrower and, if applicable, any third party trustor, has the right and power to own the Property and to
develop the Land and Improvements as contemplated in the Loan Documents. Borrower and each
Guarantor is authorized to execute, deliver; and performits obligations under the Loan Documents. . .-
Those documents-are valid and binding obligations of Borrower and each Guarantor. - - -

5.2 Compliance With Law. Borrower is familiar and has complied with ali of the
Requirements, as well as all other applicable laws, regulations, and ordinances. Borrower has properly
obtained, or will properly obtain, all permits, licenses, and approvals necessary to construct the
improvements, and Borrower has delivered to Agent true and correct copies of each such permit, license,
and approval. To the best of Borrower's knowledge and belief, no information or fact exists that would
reasonably cause Borrower to believe that afl permits, licenses, and approvals required to construct,
occupy, operate, market, lease, or sell the Improvements that have not been obtained as of the date
hereof will not be readily and properly obtainable prior to the Completion Date. No provision or obligation
of Borrower or any Guarantor contained in any of the Loan Documents violates any of the Requirements
or any order or ruling of any court or governmental entity. No such provision or obligation conflicts with,
or constitutes a breach or default under, any agreement binding or regulating the Property. To the best of
Borrower's knowledge and belief, as of the Closing Date, the 1998 Building Code Covenant, is the only
covenant or restriction requiring the Property to be held as one parcel, and, when recorded, the 2008
Building Code Covenant will terminate the 1998 Building Code Covenant, and will then be the only
covenant or restriction requiring the Property to be held as one parcel. '

53 No Violation. The execution and delivery of this Agreement and the other Loan
Documents and performance by Borrower of its. obligations hereunder and thereunder will not result in a
default under any other material agreement to which Borrower is a party.

54 - No Claims. No claims, actions, proceedings, or investigations are pending against ,
Borrower or affecting the Property or any collateral for the Loan, except for those previously disclosed by
Borrower to Agent in writing. To the best of Borrower’s knowledge, no threat of any such claim, action,
proceeding, or 1nvest|gat|on exists, except for those previously disclosed by Borrower to Agent in writing.
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55 Financial Information. All financial information delivered to Agent and/or any L.ender,
including all information relating to the financial condition of (a) Borrower or any of its partners,
shareholders, or members (as applicable), (b) any Guarantor, and (c) the Property, fairly and accurately
represents, in all material respects, the financial condition being reported on as of its date. All such
information is prepared in accordance with GAAP consistently applied, unless otherwise noted. There
has been no material adverse change in the financial condition of any of the persons described above-
reported at any time to Agent or any Lender, except as previously disclosed to Agent or the other
applicable Lender in writing in later financial information -and found acceptable to Agent, or such other
Lender, as the case may b, in its sole and absolute discretion. Borrower has disclosed to Agent any and

all leases affecting the Property or any portion thereof or interest therein.

5.6 Accuracy. To the best of Borrower's knowledge and belief, all reports, documents,
instruments, information, and forms of evidence delivered to Agent concerning the Loan or required by
this Agreement, any Loan commitment, and/or the other Loan Documents are accurate, correct, and
sufficiently complete to give Agent true and accurate knowledge of their subject matter. None of them
contains any misrepresentation or material omission.

5.7 Loan in Balance; Adequacy of Loan. The Loan is "in balance,” and the undisbursed
Loan funds, together with any sums provided or to be provided by Borrower as shown in the Cost
Breakdown, are sufficient to construct the Improvements through completion and to accomplish the

purposes contemplated by the Loan Documents.

... &8 Taxes. Borrower has filed all required state, federal, and local income tax retumns and .
has paid all taxes whén due and payzble:  Borrower knows of no basis for any additional-assessment of - v+ .. v

5.9 Utilities. All utility services, including gas, water, sewage, electrical, and telephone,
necessary to develop and occupy the Land and Improvements are available, or will be available upon
completion of the Improvements, at or within the boundaries of the Land. In the alternative, Borrower has
taken all steps necessary to assure that all utility services will be available upon completion of the

Jmprovements. :

5.10 Borrower Not a "Foreign Person”. Borrower is not a "foreign person” within the
meaning of Section 1445(f)(3) of the Internal Revenue Code of 1986, as amended from time fo time.

511 No Breaches or Defaults. No event has occurred and is continuing which would
constitute an Event of Default (as defined in the applicable document), a Default, or an Unmatured Event
of Default under any of the Loan Documents. '

512 ERISA Plans. Either:

@) Borrower is not a party in interest to any plan defined or regulated under ERISA,
and the assets of Borrower are not "plan assets" of any employee benefit plan covered by ERISA or
Section 4975 of the Internal Revenue Code, or :

(b) If Borrower is a party in interest to a plan defined or regulated under ERISA, then
all of the following are true: (i) the Borrower has fulfilled its obligations, if any, under the minimum funding
standards of ERISA and the Code with respect to each Plan and is in compliance in all material respects with
the presently applicable provisions of ERISA and the Code, and has not incurred any liability with respect to
any Plan under Title IV of ERISA, (ii} no reportable event has occurred under Section 4043(b) of ERISA for
which the PBGC requires thirty (30) days notice, (iii}, no action by the Borrower to terminate or withdraw from
any Plan has been taken and no notice of intent to terminate a Pian has been filed under Section 4041 of .
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ERISA, and (iv) no proceeding has been commenced with respect to a Plan under Section 4042 of ERISA,
and no event has occurred or condition exists which might constitute grounds for the commencement of such

a proceeding.

513 Disclosure to Guarantor and Third Parties. Before any Guarantor and/or any other
third party (if any) became obligated in connection with the Loan or under any of the Loan Documents,
Borrower made full disclosure to that Guarantor and/or third party trustor or pledgor regarding Borrower's
financial condition and business operations, the present and former condition, uses, and ownership of the
Property and all other circumstances bearing upon Borrower's ability to pay and perform its obhgatlons

under the Loan Documents.

6. Swap Contract. After the Closing Date, Borrower may elect to purchase from Agent a swap for
the Loan, which will be governed by a Swap Contract entered into between Agent and Borrower. The
Swap Contract is a "Loan Document.” Capitalized terms used here without definition shall have the
meanings given to them in the Swap Contract. With respect to any Swap Contract, the following shall

apply:
6.1 Swap Payments; Grant of Security Interest. Under the Swap Contract, Agent or

Borrower may be obligated from time to time to make certain payments ("Swap Payments") to the
other party. Each Swap Payment to be made by Agent to Borower shall be collateral for the Loan.
As security for the prompt payment and performance of the Loan, and all obligations and -
indebtedness of Borrower to Lender under the Loan Documents, and all renewals, extensions,

~ modifications, amendments, and/or supplements thereto, Borrower hereby irrevocably and
uncondltlonally assgns ‘grants, pledges, fransfers, and sets'over to'Agent, for the benefit of -
Lender, and there is hereby created a security interest in favor of Agent, for the benefit of Lender
in and to each Swap Payment due from Agent to Borrower, whether now or hereafter existing, and

all proceeds thereof.

6.2 No Assumption of Borrower’s Obllgation Borrower expressly understands and agrees
that Agent does not assume any duties or obligations of Borrower arising out of the Note, any Swap Contract,

or any other Loan Document.

6.3 Swap Documents. If Borrower elects to purchase a swap for the Loan, in connection with
the Swap Contract, Borrower and/or Guarantor will execute certain documents as required by Agent, which
may include, without limitation, (a) an ISDA International Swaps and Derivatives Association, Inc. Master
Agreement, (b) a Schedule to Master Agreement, a consent to letter agreement regarding cross-
collateralization of obligations under ISDA Master Agreement, and a Continuing Guaranty (Unlimited)
(Derivatives) relating to the Borrower's obligations under the Swap Contract.

7. - Default and Remedies.

71 Events of Default. An Event of Default will occur under this Agreement upon the
occurrence of any of the following events:

(a) Borrower fails to make any payment of principal or interest under the Note within
five (5) days after written notlce from Lender; or

(b) Borrower fails to make any deposit of funds demanded by Lender under this
Agreement within ten (10) days after Lender's written demand; or
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{c) Borrower fails to comply with any other covenant contained in this Agreement -
calling for the payment of money and does not cure that failure within ten (10) days after written notice
from Lender; or

(d) Borrower or any Guarantor becomes insolvent or the subject of any Insolvency
" Proceeding, or any such party consents to the appointment or taking of possession by a receiver (or
- similar official) with respect to its business or property, or makes an assignment for the benefit of
creditors; provided, however, that any involuntary lnsowency Proceeding shall not be considered an
Event of Default hereunder if it is either. (i) consented to in writing by Agent, or (ii) dismissed within nmety
(90) days of the filing thereof; or

(e) - Borrower or any Guarantor dissolves or liquidates, or any of these events
happens to any indemnitor hereunder or under any of the other Loan Documents (if any); or

) An Acceleratmg Transfer occurs; or

@ Any representation or warranty when made or given in any of the Loan
Documents proves to be false or misleading in any material respect; or

(h) - Construction of the Improvements is not completed by the Completion Date,
provided, however, that it shall not be a default by Borrower hereunder to the reasonable extent that
construction is delayed because of a Funding Deﬂciency; or

(|) " "Construction of the lmprovements is halted or abandoned prior to the Completion
Date for any penod of twenty (20) conseécutive days for any cause not beyond the reasonable control of
-Borrower or any of its contractors or subcontractors, except as otherwise agreed in writing by Agent; or

) Any governmental, judicial or legal authority having jurisdiction over the Property
orders or requires that construction of the Improvements be stopped in whole or in part, or any required
approval, license or permit is withdrawn or suspended, and the order, requirement, withdrawal or
suspension remains in effect either (i) for a period of thirty (30) days, or (ii) for a total period of ninety (80)
days, so long as Borrower begins within the initial thirty (30) day period and continues diligently to take
steps to remove the effect of the order, requirement, withdrawal or suspension, and Agent, exerc:smg
reasonable judgment determines that Borrower is reasonably likely to prevail; or

(9] Borrower is in default under the Architecture Contract, the Construction Contract,
any other contract for the construction or rehabilitation (as applicable) of the Improvements or any lease
of any part of the Land or any space within the Improvements, either (i) for a period of thirty (30) days, or
(ii) for a total period of ninety (90) days, so long as Borrower begins within the initial thirty (30) day period -
and continues diligently to cure the default, and Agent, exercising reasonable judgment, determines that
the cure cannot be reasonably completed at or before expiration of the initial thirty (30) day period; or

)] Any Material Adverse Effect occurs with respect to Barrower or Guarantor; or ‘
(m)  INTENTIONALLY OMITTED; or
(n) INTENTIONALLY OMITTED; or
(o) INTENTIONALLY OMITTED,; or
{p) INTENTIONALLY OMITTED; or
48
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(@ Any of the following occurs: (i) any judgments, writs, warrants of attachment, -
executions, or similar process not Covered by Insurance are issued or levied against Borrower or any
Guarantor or their respective assets in an aggregate amount that exceeds One Hundred Thousand and .
No/100 Dollars ($100,000.00) in the aggregate for Borrower or Seven Hundred Fifty Thousand and No/100
Dollars ($750,000.00) for Guarantor, and such judgments, writs, warrants of attachment, executions, or
similar process shall not be stayed, released, vacated, or fully bonded prior to any sale and in any-event
within sixty (60} days after its issuance or levy, or (i) any government authority takes action materially
adversely affecting either (A) Borrower's intended use of the Property, or (B) Borrower's ablhty to repay

- the Loan; or

()] Agent, on behaif of and for the benefit of Lender, fails to have an enforceable first-
prionty lien on or first-prionty security interest in any property given as security for the Loan (except as
otherwise agreed by Agent in writing), and Borrower fails to pay the Loan in full within ten (10) days after
Agent's written demand; or

) Under any of the Loan Documents, an Event of Default (as defined in that
document, subject to appllcable notice and cure periods) or Default occurs; or

] The occurrence of any one or more of the following events with respect to the
‘Borrower, provided such event or events could reasonably be expected, in the judgment of the Agent, to
subject the Borrower to any tax, penalty, or liability (or any combination of the foregoing) which, in the
~ aggregate, could have a material adverse effect on the financial condition of the Borrower with respect to
a Plan: (a) a reportable event shall occur with respect to a Plan which is, in the reasonable judgment of
the Agent, hkeiy to resulf in the téfmination of such Plan for purposes of Title IV of ERISA, or (b) any Plan™ - -
termination (or commencement of proceedings to terminate a Plan) or the Borrower's full or partial ‘
withdrawal from a Pian; or

(u) . AnEvent of Default (as defined in the applicable document, subject to applicable
notice and cure periods) occurs under any Guaranty, or any Guaranty becomes unenforceable for any
reason, or any Guarantor purports to revoke or terminate its Guaranty; provided, however, that if any
Guaranty becomes unenforceable for any reason, such shall not be an Event of Default hereunder if (a) such
Guaranty is replaced by an enforceable replacement guaranty executed by Guarantor, or (b) the Loan is paid
in full, within ten (10) days after Agent's written demand; or

(v) Guarantor fails to satisfy the financial covenants set forth in Sectign 11 of the
Guaranty; or . . ' : ’ .

(w) Under any Swap Contract, an Event of Default (as defined in that document,
subject to applicable notice and cure periods) or Default of Borrower occurs; or

' (@) Borrower fails to comply with any provision contained in this Agreement, other
than those events specifically referred to above and thus set out as separate Events of Default in this
Section 7.1; provided, however, that as to any non-monetary failure that is susceptible of cure, so long as
(i) the collateral for the Loan is not materially impaired during any cure period and (i) Borrower's or any
Guarantor's ability fo pay or perform under the Loan is not materially adversely impacted during any such
cure period, such failure shall not be an Event of Default hereunder if cured by Borrower within thirty (30)
days after written notice from Agent; provided, however, that the cure period to comply with such non-
monetary covenants, agreements, and obligations shall be extended for a period of not more than an
additional forty-five (45) days if the ability to cure such failure to comply within the specified cure period is
not within the reasonable control of Borrower, the failure can be cured by Borrower within such extended
cure period, and Borrower promptly and in good faith undertakes the curing of such failure and diligently
thereafter in good faith pursues the curing to completion.
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7.2  Remedies.

(@) If an Event of Default occurs under this Agreement, Agent, on behalf of Lender,
may exercise any right or remedy under any of the Loan Documents or otherwise available at law or in
equity, and all of such rights and remedies are cumulative. If any Event of Defauit occurs, Lender’s
obligation to lend under the Loan Documents automatically terminates, and Agent in its sole and absolute
discretion may withhold any one or more disbursements. Agent may also withhold any one or more
disbursements after an' Unmatured Event of Default occurs and is continuing. By making a Loan
disbursement, Agent will not be deemed to have waived any Event of Default unless Agent agrees
otherwise in writing in each instance.

(b) if any Event of Default occurs, Agent shall have the right in its sole and absolute

. discretion to enter the Property and take possession of it, whether in person, by agent or by court-appointed -
receiver, collect rents and otherwise protect its collateral and rights under the Loan Documents. If Agent _
exercises any of the rights or remedies provided in this Section, that exercise shall not make Agent a partner
or joint venturer of Borrower. All sums which are expended by Agent in preserving its collateral shall be

* considered an additional loan to Borrower secured by the Deed of Trust and bearing interest at the Default
Rate, and shall be secured by the Deed of Trust and any other collateral held by Agent in connection with the
Loan. - ’ S

© If Borrower becomes the subject of any Insolvency Proceeding (which, if an

involuntary Insolvency Proceeding has not been (i) consented to in writing by Agent, or (ii) dismissed

. within ninety (90) days of the filing thereof), all of Borrower’s obligations under the Loan Documents

- automatically become immediately due and payable upon the filing of the petition commencing $uch

proceeding, all without notice of default, presentment or demiand for payment, protest, or notice of
nonpayment or dishonor, or other notices or demands of any kind or character. Upon the occurrence of
any other Event of Default, all of Borrower's obligations under the Loan Documents may become due and
payable immediately: without notice of default, presentment, or demand for payment, protest, or notice of
nonpayment or dishonor, or other notices or demands of any kind or character, all at Agent's option,
exercisable in its sole and absolute discretion. If such acceleration occurs, Agent may apply any
undisbursed Loan funds and any sums in the Account and/or the Borrower's Funds Account to Borrower's
obligations under the Loan Documents, in any order and proportions as Agent may determine in its sole

and absolute discretion.

- (d) Also upon any Event of Default that occurs during the course of construction of
the Improvements, Agent in its sole and absolute discretion may enter and take possession of the
Property, whether in person, by agent or by court-appointed receiver, and take any and all actions that
Agent in its sole discretion may consider necessary to complete construction of the Improvements,
including making changes in plans, specifications, work or materials and entering into, modifying or
terminating any contractual arrangements, all subject to Agent's right at any time to discontinue any work
without liability. By choosing to complete the Improvements, Agent does not assume any liability to
Borrower or any other person for completing them or for the manner or quality of their construction, and
Borrower expressly waives any such liability. If Agent exercises any of the rights or remedies provided in
this subsection, that exercise will not make Agent, or cause Agent to be deemed, a partner or joint
venturer of Borrower. Agent in its sole discretion may choose to complete construction in its own name.
All sums expended by Agent in completing construction will be considered to have been disbursed to
Borrower and will be secured by the Deed of Trust and any other collateral held by Agent, for the benefit
of Lender, in connection with the Loan, any such sums will be considered to be a Loan of principal or an
additional Loan to Borrower bearing interest at the Default Rate, and shall be secured by the Deed of
Trust and any other collateral held by Agent, for the benefit of Lender, in connection with the Loan. For
these purposes Agent, in its sole and absolute discretion, may reallocate any line item or cost category of
the Cost Breakdown. :
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G)] As security for the payment and performance of all obligations of Borrower under
the Loan Documents, Borrower hereby grants Agent and each Lender, and their respective successors
and assigns, a security interest in, a lien on, and an express contractual right to set off against all
depository account balances, cash, and any other property of Borrower now or hereafterinthe
possession or control of each such Lender and the right to refuse to allow withdrawals from any account.
Without limiting the foregoing, the security interest granted herein and the right of setoff granted to each
Lender hereunder is intended to cover and include the Account, any Borrower's Funds Account, and any
Remargin Funds Account. Lender may, at any time upon the occurrence of any Default or Event of -
Default or Unmatured Event of Default under this Agreement or any other Loan Document, setoff against
any amounts outstanding under the Loan whether or not the Loan or any portion thereof is then due or
has been accelerated, all without any advance or contemporaneous notice of demand of any kind to
Borrower, such notice and demand being expressly waived.

8. Waiver of Jury Trial. TO THE EXTENT NOT PROHIBITED BY APPLICABLE LAW, THE
PARTIES HEREBY KNOWINGLY, VOLUNTARILY, AND INTENTIONALLY WAIVE ANY RIGHT TO
TRIAL BY JURY. OR OF ANY CLAIM, DEMAND, ACTION, OR CAUSE OF ACTION BASED UPON OR
ARISING UNDER THIS AGREEMENT OR ANY OF THE LOAN DOCUMENTS OR ANY OF THE
TRANSACTIONS CONTEMPLATED THEREIN, OR IN ANY WAY CONNECTED WITH OR RELATED
OR INCIDENTAL TO THE DISCUSSIONS, DEALINGS, OR ACTIONS OF THE PARTIES TO THIS
AGREEMENT OR EITHER OF THEM (WHETHER ORAL OR WRITTEN) WITH RESPECT THERETO,
OR TO THE TRANSACTIONS RELATED THERETO, IN EACH CASE WHETHER NOW EXISTING OR
HEREINAFTER ARISING, AT LAW OR IN EQUITY, INCLUDING WITHOUT LIMITATION, CONTRACT
CLAIMS, TORT CLAIMS, BREACH OF DUTY CLAIMS, AND ALL OTHER COMMON LAW OR

" STATUTORY CLAIMS. EACGH PARTY HERETO HEREBY. CONSENTS AND AGREES. THAT ANY, ..

SUCH CLAIM, DEMAND; ACTION, OR CAUSE OF ACTION SHALL BE DECIDED BY ATRIALCOURT . 7"

WITHOUT A JURY, AND THAT EITHER PARTY TO THIS AGREEMENT MAY FILE AN ORIGINAL
COUNTERPART OR A COPY HEREOF WITH ANY COURT AS WRITTEN EVIDENCE OF THE
CONSENT OF THE PARTIES HERETO TO THE WAIVER OF iTS RIGHT TO TRIAL BY JURY. EACH
PARTY HERETO ACKNOWLEDGES AND AGREES THAT IT HAS RECEIVED FULL AND SUFFICIENT
“CONSIDERATION FOR THIS PROVISION (AND EACH OTHER PROVISION OF THIS AGREEMENT
AND EACH OTHER DOCUMENT TO WHICH IT IS A PARTY) AND THAT THIS PROVISION IS A’
MATERIAL INDUCEMENT FOR LENDER IN MAKING THE LOAN. EACH PARTY HERETO FURTHER
REPRESENTS AND WARRANTS THAT IT HAS BEEN REPRESENTED IN THE SIGNING OF THIS
AGREEMENT AND IN THE MAKING OF THIS WAIVER BY INDEPENDENT LEGAL COUNSEL, OR
HAS HAD THE OPPORTUNITY TO BE REPRESENTED BY INDEPENDENT LEGAL COUNSEL
SELECTED OF iTS OWN FREE WILL, AND THAT IT HAS HAD THE OPPORTUNITY TO DISCUSS

THIS WAIVER WITH COUNSEL.
9. Miscellaneous Provisions.

9.1 No Waiver; Consents. Each waiver by Agent or any Lender must be in writing, and no
waiver may be construed as a continuing waiver. No waiver shall be implied from Agent's or any Lender's
delay in exercising or failure to exercise any right or remedy against Borrower or any security. Agent's or
any Lender’s consent to any act or omission by Borrower shall not be construed as a consent to any other
or subsequent act or omission or as a waiver of the requirement for Agent's or any Lender’s consent o be
obtained in any future or other instance. All of Agents and each Lenders' rights and remedies are

cumuiative.

9.2 Purpose and Effect of Approval. Agent's or any Lender's approval of any matter in
connection with the Loan is for the sole purpose of protecting their security and rights. No such approval

shall result in a waiver of any default of Borrower. in no event shall Agent's or any Lender's approval be a
representation of any kind with regard to the matter being approved.
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9.3 No Third Parties Benefited. This Agreement is made and entered into for the sole
protection and benefit of Borrower, Agent, and each Lender, and their permitted successors and assigns.
No trust fund is created by this Agreement, and no other persons or entities have any right of action under

this Agreement or any right fo the Loan funds.

9.4  Joint and Several Liability. If more than one person or entity executes this Agreement
as Borrower, each shall be jointly and severally liable to Lender for the faithful performance of the

obligations of Borrower under this Agreement and the other Loan Documents.

9.5 Notices. All notices given under this Agreement shall be in writing and be given by
personal delivery, overnight receipted courfer (such as UPS, Airborne, or Federal Express) or by
registered or certified United States mail, postage prepaid, sent to the party at its address appearing
below its signature. Notices shall be effective upon the first to occur of receipt, when proper delivery is
refused, or the expiration of forty-eight {(48) hours after deposit in registered or certified United States mail
as described above. Addresses for notice may be changed by any party by notice to any other party in
accordance with this Section. If more than one person or entity executes this Agreement as Borrower,
service of any notlce on any one Borrower shall be effective service on all Borrower parties for all

purposes.

9.6 Actions. Agent and/or any Lender shall have the right, but not the obligation, to
commence, appear in, and defend any action or proceeding that might affect its security or its rights,
duties, or liabilities relating to the Loan, the Property, or any of the Loan Documents. Borrower shall pay

: promptly on demand ali of Agent's and any such Lender’s out-of-pocket costs, expenses, and reasonable
- legal fees and expenses of Agent‘s and any such-Lender's counsel mcurred in those actions or - -

" proceedings.

9.7 - Aftorneys’' Fees. In any lawsuit or arbitration arising out of or relating to this Agreement,
the Loan Documents or the Loan, the prevailing party will be entitled to recover from each other party
such sums as the court or arbitrator adjudges to be reasonable attorneys' fees in the action or arbitration,
in addition to costs and expenses otherwise allowed by law. In all other actions or proceedings, including
any matter arising out of or relating to any Insolvency Proceeding, Borrower agrees to pay all of Agent's
and each Lender's costs and expenses, including reasonable attorneys' fees, incurred in enforcing or.
protecting Agent's and Lender’s rights or interests. From the time(s) incurred until paid in full to Agent, all
such sums shall bear-interest at the Default Rate. Whenever Borrower is obligated to pay or reimburse
Agent's and/or any Lender for any attomeys' fees, those fees include the allocated costs for services of

in-house counsel, to the extent not prohibited by applicable law.

9.8 Governing Law. This Agreement shall be governed by, and construed in accordance
with, the laws of the State of Arizona, without regard to the choice of faw rules of that state, except to the
extent that any of such laws may now or hereafter be preempted by Federal law. Borrower consents to
the jurisdiction of any Federal or State court within the State of Arizona, submits to venue in such state,
and also consents to service of process by any means authorized by Federal law or the law of such state.
Without limiting the generality of the foregoing, Borrower hereby waives and agrees not to assert by way of
motion, defense, or otherwise in such suit, action, or proceeding, any claim that (i} Borrower is not subject to
the jurisdiction of the courts of the above-referenced state or the United States District Court for such state, or
(ii) such suit, action, or proceeding is brought in an inconvenient forum, or (i) the venue of such suit, action,

or proceeding is improper.

9.9 Helrs, Successors, and Assigns: Participations. The terms of this Agreement shall

| bind and benefit the heirs, legal representatives, successors, and assigns of the parties; provided,
however, that except for Allowed Transfers, Borrower may not assign this Agreement or any Loan funds,
or assign or delegate any of its rights or obligations, without the prior written consent of Lender in each
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instance, subject to Sections 10 and 11 below. - Subject to Sections 10 and 11 below, Lender in its sole
and absolute discretion may sell or assign the Loan or participations or other interests in all or part of the
L.oan on the terms and subject to the conditions of the Loan Documents, all without notice to or the
consent of Borrower. Also without notice to or the consent of Borrower, any Lender or its affiliates may
disclose to any actual or prospective purchaser of any securities issued or to be issued by such Lender
and to any actual or prospective purchaser or assignee of any participation or other interest in the Loan or
any other loans made by such Lender to Borrower (whether under this Agreement or otherwise), any
financial or other information, data or material in such Lender's possession relating to Borrower, any
partners of Borrower, the Loan, the improvements, or the Property. ,

9.10 Relationships With Other Customers. From time to time, Agent.or any of the other
Lenders may have business relationships with Borrower's customers, suppliers, contractors, tenants,
partners, members, shareholders, officers, or directors, or with businesses offering products or services
similar to those of Borrower, or with persons seeking to invest in, borrow from, or lend to Borrower.
Borrower agrees that Agent and any of the other Lenders may extend credit to such parties and take any
action it deems necessary to collect the credit, regardless of the effect that such extension or collection of
credit may have on Borrower's financial condition or operations. Borrower further agrees that in no event
shall Agent or any of the other Lenders be obligated to disclose to Borrower any information concerning
any other customer of Agent or any of the other Lenders.

9.11 Disclosure to Title Company. Without notice to or the consent of Borrower, Agent may
disclose to. any title insurance company insuring any interest of Lender under the Deed of Trust (whether
as primary insurer, coinsurer or reinsurer) any information, data, or matenal in Lenders possessxon

" relating to'Borrower, the Loan the Improvements el the Property e

912 Improvement District. Borrower shall not consent to vote in favor of, or directly or
mdlrectty advocate or assist in, the incorporation of any part of the Property info any improvement or
commuriity facilities district, special assessment district or other dustrlct without Agent's prior written

consent in each instance.

9.13  Restriction on Personal Property. Except for the replacement of personal property
made in the ordinary course of Borrower's business with items of equal or greater value, Borrower shatl
not sell, convey or otherwise transfer or dispose of its interest in any personal property in which Lender
has a security interest, or contract to do any of the foregoing, without the prior written consent of Agent,

" and any other Lenders whose consent is required pursuant to the terms of this Agreement in each

instance.

9.14 Publicity. Borrower hereby agrees that Lender, at its expense, may publicize the
financing of the Property and, in connection therewith, may use the address, description and photographs

or other illustrative drawings of the Property.

9.16 Severability. The invalidity or unenforceability of any one or more provisions of this
Agreement shall in no way affect any other provision. if any court of competent jurisdiction determines
any provision of this Agreement or any of the other Loan Documents to be invalid, illegal or
unenforceable, that portion shall be deemed severed from the rest, which shall remain in full force and
effect as though the invalid, illegal or unenforceable portion had never been a part of the Loan

Documents.

9.16 |Interpretation. VWhenever the context requires, all words used in the singular shall be
construed to have been used in the plural, and vice versa, and each gender shall include any other
gender. The captions of the sections of this'Agreement are for convenience only and do not define or

~ limit any terms or provisions. The word “include(s)” means "include(s), without limitation," and the word
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"including” means “including, but not limited to." No listing of specific instances, items or matters in any
way limits the scope or generality of any language of this Agreement. Whenever any provision of this
Agreement, including any representation, covenant, or Event of Defauit contained herein, applies to a
guarantor, third party pledgor, or any other party to any Loan Document other than Borrower, such
provision only applies to such party during the time that such party's guaranty, pledge or other Loan
Document, as applicable, remains in effect. .

917 Amendments. This Agreement may not be modified or amended except by a written
agreement signed by the party against whom enforcement is sought.

9.18  Counterparts. This Agreement and any attached consents or exhibits requiring
signatures may be executed in counterparts, and all counterparts constitute but one and the same

document.

919 Language of Agreement. The language of this Agreement shall be construed as a
whole according fo its fair meaning and not strictly for or against any party.

9.20 Exchange of Information. Borrower agrees that Agent and any of the other Lenders
may exchange or disclose financial and other information about Borrower or the Property with or to any of
their respective affiliates or other related entities and with any party that becomes a Lender hereunder or
otherwise acquires a participation or other interest in all or part of the Loan.

9.21  Survival. The representations, warrantles acknowledgments and agreements set forth
" herein” shall sunnve the date of this Agreement - S e

: 9.22  Further Performance. Borrower, whenever and as often as they shall be requested by
Agent, shall execute, acknowledge, and deliver, or cause to be executed, acknowledged, and delivered to
Agent, such further instruments and documents, and do any and all things as may be requested, in order
to carry out the intent and purpose of this Agreement and the other Loan Documents.

9.23 Time is of the Essence. Time is of the essence in the performance of this Agreement
and the other Loan Documents by Borrower, and each and every term thereof.

9.24 Recitals; Exhibits. The rec:tals to this Agreement set forth above in the "Factual
Background” are true, complete, accurate, and correct, and such recitals are incorporated hereby by
reference. The exhibits to this Agreement are incorporated hereby by reference.

9.25 Loan Commission. Except as otherwise agreed in writing by Agent: (a) Agent shall be
obligated to pay any brokerage commission or fee in connection with or arising out of the Loan, and (b)
Borrower shall pay any and all brokerage commissions or fees arising out of or in connection with the

Loan.

9.26  Patriot Act Provisions. The following notification is provided to Borrower pursuant to
Section 326 of the USA Patriot Act of 2001, 31 U.S.C. Sectlon 5318 (as such maybe amended or
recodified from time to time, the "Patriot Act")

€)) important Information About Procedures for Opening a New Account. To help

the government fight the funding of terrorism and money laundering activities, federal law requires all
financial institutions to obtain, verify, and record information that identifies each person or entity that
opens an account, including any deposit account, treasury management account, loan, other extension of
credit, or other financial services product. Borrower is hereby notified that when Borrower opens an -
account, including but not limited to the Account, any Borrower's Funds Account, any Remargin Funds
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Account, and any reserve account that may be required pursuant to the terms of this Agreement, if any

(1) if Borrower is not an individual, Agent will ask for Borrower's name, taxpayer identification number,
business address, and other information that will allow Agent to identify Borrower, and may also ask to
see Borrower’s legal organizational documents or other identifying documents, and (ii) if Borrower is an
individual, Agent will ask for Borrower's name, taxpayer identification number, residential address, date of
birth, and other information that will allow Agent to identify Borrower, and may also ask to see Borrower's
driver's license or other identifying documents. ‘ .

= (9)] Government Regulation. Borrower shall not (a) be or become subject at any time
to any law, regulation, or list of any government agency (including, without limitation, the U.S. Office of
Foreign Asset Control list) that prohibits or limits Agent or any other Lender from making any advance or
extension of credit to Borrower or from otherwise conducting business with Borrower, or (b) fail to provide
~ documentary and other evidence of Borrower's identity as may be requested by Agent at any time to
enable Agent to verify Borrower's identity or to comply with any applicable law or regulation, including,
without limitation, Section 326 of the Patriot Act. _ : :

9.27  Authority to File Notices. Borrower irrevocably appoints Agent as its attorney-in-fact, -
with full power of substitution, to file or record, at Borrower’s cost and expense, and in Borrower's name,
any notices of completion, notices of cessation of labor, or any other notices that Agent in its sole and
absolute discretion considers necessary or desirable to protect its security, if Borrower fails to do so. The
appointment granted in this Section shall be deemed to be a power coupled with an interest.

9.28 Force Majeure. If the work of construction is affected and delayed directly by fire,

“earthquake or other acts of God, strike, lockout; acts of public-enemy, riot, insurrection-or governmental - - - v - e oo oo ..

regulation of the sale or transportation of materials, supplies, or labor, Borrower shall notify Agent in
writing within five (5) calendar days after the event causing the delay. So long as no Event of Defauit has
occurred and is continuing, Agent shall extend the Completion Date by a period of time equal to the
period of the delay, but not more than a total of thirty (30) days and not extending beyond the Maturity
Date. Such an extension shall not affect the time for performance of, or otherwise modify, any of
Borrower’s other obligations under the Loan Documents or the Maturity Date.

9.29 No Commitment to increase Loan. From time to time, Agent may approve changes to -
the Plans and Specifications at Borrower's request and also require Borrower to make corrections to the
work of construction, all on and subject to the terms and conditions of this Agreement. Borrower
acknowledges that no such action or other action by Agent or.any Lender will in any manner commit or
obligate Lender or any to increase the amount of the Loan. , ‘

9.30 Integration and Relation to Loan Commitment. The Loan Documents (a) integrate ali

the terms and conditions mentioned in or incidental to this Agreement, (b) supersede all oral negotiations
and prior writings with respect to their subject matter, including Lender’s loan commitment to Borrower,
and (c) are intended by the parties as the final expression of the agreement with respect to the terms and
conditions set forth in those documents and as the complete and exclusive statement of the terms agreed
to by the parties. No representation, understanding, promise or condition shall be enforceable against
* any party unless it is contained in the Loan Documents. If there is any conflict between the terms,

conditions and provisions of this Agreement and those of any other agreement or instrument, including
any other Loan Document, the terms, conditions and provisions of this Agreement shall prevail.

10. Agent; Lendgr Provisions.

10.1  Appointment of Agent. Each Lender hereby irrevocably designates and appoints Agent
as the agent for such Lender to act as specified herein and in the other Loart Documents, and each such
Lender hereby irrevocably authorizes Agent to take such actions, exercise such powers, and perform
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such duties as are expressly delegated to or conferred upon Agent by the terms of this Agreement and
the other Loan Documents, together with such other powers as are reasonably incidental thereto. Agent

~shall hold the Loan Documents and the collateral securing the Loan and any other documents or
instruments delivered by Borrower or Agent, as the case may be, in connection therewith, and all
payments or proceeds received in connection therewith, for the direct and undivided benefit and
protection of Lenders and Agent in accordance with the terms and conditions of this Agreement and
subject to applicable laws. Agent agrees to act as such upon the express conditions contained in this
Section. Agent shall not have any duties or responsibilities to any Lender except those expressly set
forth herein or in the other Loan Documents, nor shalt it have any fiduciary relationship with any Lender,
and no implied covenants, responsibilities, duties, obligations, or liabilities shall be read into this
Agreement or otherwise exist against Agent. The provisions of this Section are solely for the benefit of
Agent and each Lender, and, except as specifically and expressly stated herein, Borrower shall not have
any rights as a third party beneficiary nor any obligations under any of the provisions of such Section.
Each Lender agrees with Borrower and Agent (a) that Borrower shall correspond solely with Agent (and
not with any Lender) and shall be entitled to rely upon all actions of Agent regarding all matters in
connection with the Loan, (b) that only Agent (and not any Lender) shall correspond with Borrower in
connection with the Loan and the Loan Documents and (c) payments made to Agent by Borrower shall be
sufficient to discharge Borrower's obligation, whether or not Agent makes proper disbursements to each
Lender. Borrower may rely upon any consent, approval, or instructions received from Agernit.

10.2 Admlnistration of Loan by Agent. Agent shall be responsible for administering the

Loan on a day to-day basis. In the exercise of such administrative duties, Agent shall use the same

diligence and standard of care that is customarily used by Agent with respect to similar loans held by

 Agent solely-for its own-account, -~ -

- 10.3  Specific Authorlty of Agent. Each Lender delegates to Agent the full right and authority
on its:behalf to take the following specific actions in connection with its administration of the Loan:

' (a) To approve fundings, to determine whether or not any condition precedent to
Lenders' obligations to make a funding have been satisfied, and to make fundings in accordance with the
provisions of the Loan Documents, but only to the extent immediately available funds are provided to
Agent by the respective Lender for such purpose. . :

(b) Subject to the limitations in Section 10.4(b) below, to make Protective Advances.

(c) To receive all payments of principal, interest, fees, and other charges paid by, or
on behalf of, Borrower and, except for fees to which Agent is entitled pursuant to the Loan Documents or
otherwise, to distribute all such funds to the respective Lender as provided for hereunder.

(d) To keep and maintain complete and accurate files and records of all material
matters pertaining to the Loan, and make such files and records available for inspection and copying by
each Lender and its respective employees and agents during normal business hours upon reasonable
prior notice to Agent. »

(e) To do or omit doing all such other actions as may be reasonably necessary or
incident to the implementation, administration, and servicing of the Loan and the rights and duties
delegated herein.
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10.4 Right of Lender to Participate in Certain Decisions.

(a) Unanimous Approval. Notwithstanding the provisions of Section 10.3, the
unanimous written approval of all Lenders (other than a Delinquent Lender) shall be required with respect

to the following actions:

(0] (A) Extending the Maturity Date, except as expressly provided in this
Agreement, (B) reducing the rate of interest, (C) extending the time of payment of interest or
principal on the Loan, (D) increasing the principal amount of the Loan (other than fundings
- provided for hereunder), or (E) forgiving any indebtedness (except Loan Fees and/or costs to
- which Agent is entitled) evidenced or secured by the L.oan Documents

(i) Any action that would release or discharge any material portion of the
collateral for the Loan other than in accordance with the express provisions of the Loan
Documents

(iii) Any action that amends, modifies, or waives any provisions of this

Section 10.4{(a).

(iv) Any action that reduces the percentage specified in the definition of
Required Lenders. :

(v) The re!ease of any Guarantor or waiver of any Guaranty

: (vu) Any action that amends or modzf ies any prowsmn of Sectlon 10 or V
Sectlon 11 of this Agreement or any other provzsmn of any Loan Documents that relates to the
rights or obligations of Agent. .

(vii  The waiver of any monetary Event of Default described in Section 7.1.

(b) Approval of Required Lenders. Unless required to act under the express terms
of any Loan Document, Agent will not take any of the following actions without the consent of the
Required Lenders (and shall take the following actions upon the request of the Required Lenders):

()] Subject to the provisions of Section 10.8 of this Agreement, acceleration
of the maturity of the Loan and declaration of an Event of Default.

(i) Subject to-the provisions of Section 10.8 of this Agreement, the exercise
of any foreclosure or other remedy under the Loan Documents.

(iii) Make Protective Advances in excess of Five Hundred Thousand and
No/100 Dollars ($500,000.00) in the aggregate

(@iv) Make any material amendment or modification of the Loan Documents
that does not require the unanimous consent of Lenders under Section 10.4(a).

v) Waive any matetial condition to a funding, any Event ot Default or

Defauit.

(©) Deemed Consent or Approval. With respect to any requested amendment,
waliver, consent, or other action which requires the approva! of the Required Lenders or all Lenders, as
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the case may be, in accordance with the terms of this Agreement, or if Agent is required hereunder to
seek, or desires to seek, the approval of the Required Lenders or all Lenders, as the case may be, prior
to undertaking a particular action or course of conduct, Agent in each case shall provide each Lender with
written notice of any such request for amendment, waiver, or consent or any other requested or proposed
action or course of conduct, accompanied by such detailed background information and explanations as
may be reasonably necessary to determine whether to approve or disapprove such amendment, waiver,
consent, or other action or course of conduct. Agent may (but shall not be required to) include in any
such notice, printed in capital letters or boldface type, a legend substantially to the following effect:

"THIS COMMUNICATION REQUIRES IMMEDIATE RESPONSE. FAILURE TO RESPOND WITHIN
TEN CALENDAR DAYS FROM THE RECEIPT OF THIS COMMUNICATION SHALL CONSTITUTE A
DEEMED APPROVAL BY THE ADDRESSEE OF THE ACTION REQUESTED BY BORROWER OR TH
COURSE OF CONDUCT PROPOSED BY AGENT AND RECITED ABOVE.” .

If the foregoing legend is included by Agent in its communication, a Lender shall be deemed to have
approved such proposed action or course of conduct for all purposes hereunder if such Lender fails to
respond to such communication by written notice to Agent within ten (10) calendar days of such Lender's

receipt of such notice.

10.5  Delegation of Duties. Agent may execute any of its duties under this Agreement or any
other Loan Document by or through its agents or aftorneys-in-fact, and shall be entitied to the advice of
counsel concerning all matters pertaining to its rights and duties hereunder or under the other Loan
Documents. Agent shall not be responsible for the negligence or misconduct of any agent or attorney-in-

~ - fact unless selection thereof constitutes gross negligence or willful misconduct. - i e

10.6 Exculpatory Provisions. Neither Agent nor any of its officers, directors, employees,
Agents, attorneys-in-fact, or affiliates shall be liable for any action lawfully taken or omitted to be taken by
it or them under or in connection with this Agreement or the other Loan Documents, except for its or their
gross negligence or willful misconduct. Neither Agent nor any of its officers, directors, employees,
Agents, attorneys-in-fact, or affiliates shall be responsible for or have any duty to ascertain, inquire into,
or verify (a} any recital, statement, representation, or warranty made by Borrower or any of its partners,
members, managers, officers, directors, or agents contained in this Agreement or the other Loan
Documents or in any certificate or other document delivered in connection therewith, or any recital,
statement, representation, or warranty made by Guarantor or any third party indemnitor, or any of their
respective partners, members, managers, officers, directors, or agents contained in the Loan Documents
or in any certificate or other document delivered in connection therewith; (b) the performance or
observance of any of the covenants or agreements contained in, or the conditions of, this Agreement or
the other Loan Documents;, (c) the state or condition of any properties of Borrower or any other obligor
hereunder constituting coliateral for the obligations of Borrower hereunder, or any information contained
in the books or records of Borrower; (d) the validity, enforceability, collectability, effectiveness, or
genuineness of this Agreement or any other Loan Document or any other certificate, document, or
instrument furnished in connection therewith; or (e) the validity, priority, or perfection of any lien securing
or purporting to secure the Loan or the value or sufficiency of any of the collateral.

10.7  Reliance by Agent. Agent shall be entitied to rely, and shall be fully protected in relying,
upon any notice, consent, certificate, affidavit, or other document or writing believed by it to be genuine
and correct and to have been signed, sent, or made by the proper party, person, or persons, and upon
the advice and statements of legal counsel (including, without, limitation, counsel to Borrower),
independent accountants, and other experts selected by Agent. Agent shall be fully justified in failing or
refusing to take any action under this Agreement or any other Loan Document unless it shall first receive
such advice or concurrence of the Required Lenders as it deems appropriate or it shall first be
indemnified to its satisfaction by Lenders for, from, and against any and all liability and expense which
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may be incurred by it by reason of the taking or failing to take any such action. Agent shall in all cases be
fully protected in acting, or in refraining from acting, under this Agreement and the other Loan Documents

in accordance with any written request of the Required Lenders, and each such request of the Required
Lenders, and any action taken or failure to act by Agent pursuant thereto, shall be binding uponall

Lenders; provided, however, that Agent shall not be required in any event to act, or to refrain from acting,

in any manner which is contrary to the Loan Documents or to applicable laws.

10.8  Default; Waivers.

(a) Agent shall not be deemed to have knowledge or notice of the occurrence of any
Event of Default, Default, or Unmatured Event of Default unless Agent has actual knowledge of the same
or has received notice from a Lender or Borrower referring to this Agreement, describing such Event of
Default, Defauit, or Unmatured Event of Default and stating that such notice is a "notice of default.” If
Agent obtains such actual knowledge or receives such a notice, Agent shall give prompt notice thereof to
each Lender. Agent shall take such action with respect to such Event of Default or Default, or, if
applicable, Unmatured Event of Default as shall be reasonably directed by the Required Lenders. Except
as otherwise provided for in Section 10.4(a), the Required Lenders may, by written approval, waive any
Event of Default, Default, or Unmatured Event of Defauit, other noncompliance with the terms, covenants,
and conditions of the Loan Documents, and Agent shall do so upon request of the Required Lenders, by
writing, other than any monetary Event of Default described in Section 7.1, which waiver requires the
unanimous written approval of all Lenders (other than a Delinquent Lender) in accordance with Section
11 .4(a)(vii). Unless and until Agent shall have received such direction, Agent may (but shall not be
obligated to) take such action, or refrain from taking such action, with respect to any such Event of
‘Default, Default, or Unmatured Event of Default, or other noncompliance as it shall deem-advisable inthe -
‘best interest of Lenders; provided, however, that Agent shall not accelerate the Loan without the prior
written consent of the Required Lenders. : :

(b) Notwithstanding the above, if the Required Lenders cannot come to agreement
regarding acceleration of the Loan and the exercise of remedies under the Loan Documents within thirty
(30) days after the time when Lenders shall have had actual notice of any Event of Default or Default,
thereby resuiting in a deadlock, then Agent shall, at the end of such thirty (30) day period, give notice to
Borrower that the Loan is accelerated and Agent shall thereafter take such action (pursuant to the Loan
Documents under which it is acting as Agent) as Agent deems advisable to enforce Lenders’ rights under
this Agreement and the other Loan Documents. ' :

10.8  Lenders’ Credit Declsions; Reliance.

. (a) Each Lender agrees that it has, independently, and without reliance upon any
other party hereto, or upon the directors, officers, agents, or employees of any other party hereto, but only
in reliance upon information supplied to it by or on behalf of Borrower and upon such other information as
it has deemed appropriate, made its own independent credit analysis and decision to enter into this
Agreement. Without iimiting the foregoing, each Lender acknowledges that it has received copies of the
Loan Documents and financial statements, certificates, instruments, documents, affidavits, resolutions,
and agreements as it deems necessary to make its credit analysis and decisions in respect of the Loan.
Each Lender also agrees that it shall independently, and without reliance upon any other party hereto,
continue to make its own independent credit analyses and decisions in acting or not acting under the
Loan Documents. Except as specifically provided herein, Agent shall have no duty or responsibility,
either initially or on a continuing basis, to provide any Lender with any credit or other information with
respect thereto, whether coming into its possession before the date of this Agreement or at any time or
times thereafter; provided, however, that Agent shall, promptly upon request of any Lender, provide such
Lender with credit or other information regarding the Loan that is in the possession of Agent and that was

not prepared or revised by Agent or Agent's agents or representatives.
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(b) Each Lender hereby acknowledges that, except as specifically set forth herein, -
Agent (i) makes no warranty or representation to any Lender with respect to any statements, warranties
or representations (written or otherwise, express or implied) made in or in connection with the Loan
Documents, the financial condition of Borrower, or the titie or the value of any of the collateral, and (i)
shall not be responsible to any Lender for the due execution, legality, validity, enforceability, genuineness,
sufficiency, or collectability of any of the Loan Documents or any other instrument or document furnished
pursuant thereto or in connection with the Loan or the legality, validity, enforceability, genuineness,
sufficiency, perfection, or priority of any rights in all or any portion of the collateral. Agent shall not be
bound to ascertain accuracy of any notice, consent, or request believed by it to be genuine and correct.

10.10 Agent's Reimbursement and Indemnification. Lenders agree to promptly reimburse

and indemnify, defend, and hold Agent harmiess for, from, and against their respective Proportionate
Shares of (a) any amounts not reimbursed by Borrower for which Agent is entitied to reimbursement by
Borrower under this Agreement or the other Loan Documents, including Protective Advances, (b) any
other expenses incurred by Agent on behalf of Lenders in connection with the preparation, execution,
delivery, administration, amendment, waiver, or enforcement of this Agreement and the other Loan
Documents, and (c) any liabilities, obligations, losses, damages, penalties, actions, judgments, suits,
costs, expenses, or fundings of any kind and nature whatsoever which may be imposed on, incurred by,
or asserted against Agent in any way relating to or arising out of this Agreement or the other Loan
Documents or any other document delivered in connection therewith or any transaction contemplated
thereby, or the enforcement of any of the terms hereof or thereof; provided, however, that no Lender shall
be liable for any of the foregoing to the extent that they arise from the gross negligence or wiliful
misconduct of Agent. WITHOUT LIMITATION, THE FOREGOING INDEMNITY SHALL APPLY TO .
“"MATTERS THAT IN WHOLE OR IN PART ARE CAUSED BY OR ARISE OUT OF THE NEGLIGENGCE ~ - - -
OF AGENT. If any indemnity furnished to Agent for any purpose shall, in the opinion of Agent, be -
insufficient or become impaired, Agent may call for additional indemnity from Lenders and cease, or not
commence, to do the action indemnified against until such additional indemnity is furnished.

10.11 Agent In its Individual Capaclty. With respect to its Proportionate Share of the Loan,
Agent, in its capacity as a Lender, shall have the same rights and powers hereunder and under any other
Loan Document as any other Lender and may exercise the same as though it were not Agent for:
Lenders, and the term "Lender” or "Lenders" shall, unless the context otherwise indicates, include Agent,
in its capacity as a Lender. Agent may accept deposits from, lend money to, and generally engage in any
kind of banking or trust business with Borrower or any Affiliate of any Borrower as if it were not Agent for
Lenders hereunder. .

10.12 Successor Agent. If Agent defaults in its obligations as Agent for Lenders hereunder,
Lenders whose Proportionate Shares total in the aggregate at least sixty-six and sixty-seven hundredths
percent (66.67%) (but excluding from such calculation the Proportionate Share of Agent) may, prior to
Agent's cure of any such default, remove Agent at any time by giving thirty (30) days' prior written notice
to Agent, Borrower, and the other Lenders. In addition, after the Completion Event, Agent may at any
time upon thirty (30) days prior written notice to Borrower and Lenders elect to resign as Agent
hereunder. Upon any such resignation or removal, the Required Lenders shall have the right to appoint a
successor to Agent, subject to approval by Borrower if no Event of Default, Default, or Unmatured Event
of Default then exists under any of the Loan Documents, which approval shall not be unreasonably
withheld or delayed. If no successor to Agent shall have been so appointed by the Required Lenders and
accepted such appointment within thirty (30) days after Agent gives notice of resignation or the Required
Lenders' give notice of removal, as the case may be, then Agent may appoint, on behalf of Borrower and
the other Lenders, a successor Agent, subject to approval by Borrower if no Event of Defauit, Default, or
Unmatured Event of Default then exists, which approval shall not be unreasonably withheld or delayed.
Each such successor Agent under this Section 10.12 shall be a financial institution which (i) has total
assets equal to or in excess of $25,000,000,000 and (ji) has a rating on the debt obligations issued by
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such financial institution (or by a parent entity owning beneiicially all of the capital stock of such financial
institution) of "BBB" or higher by Standard & Poors or "Baa2" or higher by Moodys. Upon-the acceptance
of any appointment as Agent hereunder by a successor to Agent, such successor shall thereupon
succeed to and become vested with all the rights, powers, privileges, and duties of Agent, and Agent-shall
be discharged from its duties and obligations hereunder and under the other Loan Documents. After
Agent resigns, the provisions of this Section 10 shall continue in effect for its benefit in respect of any
actions taken or omitted to be taken by it while it was acting as Agent hereunder. Agent or its successor
shall promptly notify Borrower in writing of the appointment of the successor Agent.

10.13  Duties in Case of Enforcement. In case one or more Events of Default, Defaults, or
Unmatured Events of Default have occurred and shall be continuing, and whether or not acceleration of
the Loan shall have occurred, Agent shall, at the request, or may, upon the consent, of the Required
Lenders, and provided that Lenders have given to Agent such additional indemnities and assurances.
against expenses and liabilities as Agent may reasonably request, proceed to enforce the provisions of
this Agreement and the other Loan Documents respecting the foreclosure of the Deed of Trust or any
other security instrument or agreement, the construction of the Improvement, the sale or other disposition
of all or any. part of the collateral and the exercise of any other legal or equitable rights or remedies as it
may have hereunder or under any other Loan Documents or otherwise by virtue of applicable laws, or to -
refrain from so acting if similarly requested by the Required Lenders. Agent shall be fully protected in so
acting or refraining from acting upon the instruction of the Required Lenders, and such instruction shallbe .
binding upon all Lenders. The Required Lenders may direct Agent in writing as to the method and the
extent of any such foreclosure, sale, or other disposition or the exercise of any other right or remedy,
Lenders hereby agreeing to indemnify, defend, and hold Agent harmless for, from, and against all costs

" and liabilities incurred in respect of all actions taken or-omitted in-accordance with such direction, - -« e vrs oo

- provided that Agent need not comply with any such direction to the extent that Agent reasonably believes
Agent's compliance with such direction to be unlawful or commercially unreasonable in any applicable
jurisdiction. Agent may, in'its discretion, but without obligation, in the absence of direction from the
Required Lenders, take such interim actions as it believes necessary to preserve the rights of Lenders
hereunder and in and to any collateral, including but not limited to petitioning & court for injunctive relief,.
appointment of a receiver or preservation of the proceeds of any collateral. Each Lender acknowledges
and agrees with Agent, Borrower and all other Lenders that no individual Lender may separately enforce
or exercise any of the provisions of any of the Loan Documents, other than through Agent. '

10.14 Lender Proportionate Shares. Each Lender's Proportionate Share shall be as set forth
on Schedule 1 to this Agreement, as the same may be amended from time to time by Agent to account -
for modifications in the Proportionate Share of any one or more Lenders, and each Lender shall be
deemed to own an undivided interest equal to its Proportionate Share in (a) the Loan; (b)all Loan
Documents; (c) all principal and interest due under or in connection with the Loan; and (d) each Lender's
share of loan fees, extension fees and all other fees due under this Agreement or in connection with the
Loan (excluding only fees payable pursuant to the Fee Letter, the appraisal review fee, the environmental
review fee and fees paid to third parties by Agent or a Lender and reimbursed by Borrower).

- 10.15 Funding Advances. Agent shall give written notice (including notice by email or
facsimile) to each Lender of each request-for a funding of Loan proceeds by facsimile transmission, hand .
delivery or overnight courier, not later than 1:00 p.m. (Phoenix, Arizona time) on the Business Day
immediately preceding the date the funding is to be made. Each such notice shall be accompanied by a
written summary of the request for a funding and shall specify (a) the date of the requested funding, (b)
the aggregate amount of the requested funding, and {c) each Lender's Proportionate Share of the -
requested funding.- Each Lender agrees with Borrower, Agent and all other Lenders that it will, before
11:00 a.m. (Phoenix, Arizona time) on the date set forth in any such request for a funding, make available
to Agent, at an account to be designated by Agent in Phoenix, Arizona, in same day funds, such Lender's .
Proportionate Share of the requested funding. After Agent's receipt of such funds, Agent shall make such
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funds available to Borrower as provided for in this Agreement. Promptly after receipt by Agent of written
request from any Lender, Agent shall deliver to the requesting Lender the accompanying certifications
and such other instruments, documents, certifications and approvals delivered by or on behalf of
Borrower to Agent in support of the requested funding.

10.16  Nature of Obligations of Lenders. The obligations of Lenders under this Agreement
are several and not joint. Failure of any Lender to fulfill its obligations hereunder shall not resuit in any
other Lender becoming obligated to advance more than its Proportionate Share of the Loan or of any
funding, nor shall such failure release or diminish the obligations of any other Lender to fund its
Proportionate Share of the Loan provided herein.

10.17 Payments to Agent. All payments of principal of and interest on the Loan shall be made
to Agent by Borrower or Guarantors or other obligor for the account of Lenders in immediately available
funds as provided in the Note and this Agreement. Agent agrees promptly to distribute to each Lender,
on the Business Day each such payment is made if such payment is received by Agent by 11:00 a.m.
(CST time) on such day or if received thereafter on the next Business Day, such Lender's Proportionate 4
Share of each such payment (including each Lender's respective share in interest payments).in
immediately available funds, except as otherwise expressly provided herein. Each payment to Agent
under this Section 10.17 shall constitute a payment to each Lender in the amount of such Lender's _
Proportionate Share of such payment (including each Lender's respective share in interest payments),
and any such payment to Agent shall not be considered outstanding for any purpose after the date of
such payment to Agent without regard to whether or when Agent makes distribution thereof as provided
above. If any payment received by Agent is insufficient to pay both all accrued interest and all principal

* shali then apply the remainder of such payment to all principal then due and owing, and shall distribute

the payment to each Lender accordingly. In no event shall Agent be responsible for any shortfall in
payments required to be made by Borrower. :

10.18  Adjustments. If, after Agent has paid each Lender's Proportionate Share of any
payment received or applied by Agent in respect of the Loan, that payment is rescinded or must .
otherwise be retumed or paid over by Agent; whether pursuant to any bankruptcy or insolvency law,
sharing of payments clause of any Loan Document or otherwise, such Lender shail, at Agent’s request,
promptly return its Proportionate Share of such payment or application to Agent, together with Lender's
Proportionate Share of any interest or other amount required to be paid by Agent with respect to such
payment or application. :

10.19 Setoff. If Agent, acting in its individual capacity, shall exercise any right of setoff against

-a deposit balance or other account of Borrower held by such Lender on account of the obligations of

Borrower under this Agreement, Agent shall apply all such sums for the benefit of ali Lenders hereunder
in accordance with the terms of this Agreement. :

10.20 Distribution by Agent. If, in the opinion of Agent, distribution of any amount received by
it in such capacity hereunder or under the Note or under any of the other Loan Documents might involve
any liability, it may refrain from making distribution until its right to make distribution shall have been
adjudicated by a court of competent jurisdiction or has been resolved by the mutual consent of all
Lenders. In addition, Agent may request full and complete indemnity, in form and substance satisfactory
to it, prior to making any such distribution. if a court of competent jurisdiction shall adjudge that any
amount received and distributed by Agent is to be repaid, each Person to whom any such distribution
shall have been made shall either repay to Agent its Proportionate Share of the amount so adjudged to
be repaid or shall pay over to the same in such manner and to such Persons as shall be determined by

such court.
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10.21 Delinquent Lender.

(a) If for any reason any Lender shall fait or refuse to abide by its obligations under
this Agreement, including without limitation its obligation to make available to Agent its Proportionate
Share of any.disbursement of Loan funds, expenses, or setoff for a period of two (2) Banking Days or
more (a "Delinquent Lender”), then in addition to the rights and remedies that may be available to Agent
and the other Lenders at law and in equrty, such Delinquent Lender's right to participate in the
administration of the Loan and the Loan Documents, including, without limitation, any rights to consent to
or direct any action or inaction of Agent, shall be suspended during the pendency of such farlure or

refusal.

(b) If for any reason the Delinquent Lender fails to make timely payment to Agent or
any Lender of any amount required to be paid to it hereunder, in addition to other rights and remedies that
Agent or such Lender may have under Section 10.21({a) or otherwise, Agerit and such Lender shali be.
entitled (i) to collect interest from the Delinquent Lender for the period from the date on which the
payment was due until the date on which the payment is made for each day during such period at the
Default Rate, (ii) to withhold or set off, and to apply to the payment of the defaulted amount and any
related interest, any amounts to be paid to the Delinquent Lender under this Agreement, (iii) to bring an
action or suit against the Delinquent Lender in a court of competent jurisdiction to recover the defaulted
amount and any related interest, (iv) to arrange for the purchase of the Proportionate Share of the Loan of
the Delinquent Lender as provrded in Section 10.21(d); and (v) to advance funds on behalif of the
Delinquent Lender as provided in' Section 10.21(e).

s (c) + The Delinquent Lender shall mdemmfy -defend, and hold -Agent.and each.of the .
other Lenders harmless for, from, and against any and all.losses,.damages, liabilities, and expense
(including attorneys’ fees) which they may sustain or incur by reasor of or in consequence of the
Delinquent Lender's failure or refusal to abide by the terms of this Agreement.

“(d) If a Lender becomes a Delinquent Lender, the other Lenders who are not
Delinquent Lenders shall have the right, but not the obligation, in their sole discretion, to acquire (pro rata.
based on the respective Proportionate Share of Lenders exercising such right, as adjusted to reflect the
deletion of the Delinquent Lender's Proportionate Share) all of such Delinquent Lender's right, title and
interest in and to the Loan. In the event that the other Lenders do not elect to purchase the Delinquent
Lender's right, title and interest in the Loan, Borrower shall have the right to designate an Eligible
Assignee to acquire alt of such Delinquent Lender’s right, title and interest in and to the Loan. In either
case, the purchase price shall be the principal and accrued interest allocable to the Delinquent Lender's
Proportionate Share of the Loan and shall be paid on the closing day of such purchase. On the date of
closing of such purchase, the Delinquent Lender shall pay Agent a processing fee of $3,000.00. The
Delinquent Lender shall retain liability for all obligations in respect of the Loan and this Agreement arising
prior to the date of transfer and shall execute and deliver such documents as may be reasonably

necessary to effect such transfer.

(e) If a Lender becomes a Delinquent Lender, the other Lenders may (pro rata
based on the respective Proportionate Share of Lenders exercising such right), but are not obligated to,
make advances to Agent in the amounts that the Delinquent Lender is obligated to advance under this
Agreement. Such advances shall be treated as loans made to the Delinquent Lender, shall bear interest .
at the Default Rate (payable on demand), shall be due and payable upon demand, and shall be paid prior
to any payment being made to the Delinquent Lender. .

. The exercise of the above remedies shall not reduce, diminish or liquidate the
Delmquent Lender's obhgahon for the sharing of losses and reimbursement of costs, liabilities, and
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expenses under the Loan Documents and this Agreement. The obligations of the Delinquent Lender
arising prior to any purchase pursuant to Section 10.21(d) shall survive any such purchase. :

10.22  Title to Project. Ifall or any portion of the collateral for the Loan is acquired by Agent as
the result of a foreclosure or the acceptance of a deed or assignment in lieu of foreclosure, or is retained
in satisfaction of all or any part of Borrower's obligations, title to any such collateral or any portion thereof
shall be held in the name of Agent or a nominee or affiliate of Agent, in any case as Agent, for the ratable
benefit of Agent and Lenders, as their interests may appear. Agent shall promptly after the taking of title -
prepare a recommended course of action for such collateral (the "Post-Foreclosure Plan"), which shall be
subject to the approval, in accordance with the procedure set forth in Section 10.4(c), of Required
Lenders. Agent shall manage, operate, repair, administer, complete, construct, restore or otherwise deal
with the collateral so acquired in accordance with the Post-Foreclosure Plan and administer all
transactions relating thereto, including, without limitation, employing a managing Agent and other Agents,
contractors and employees, including Agents for the sale of such collateral, or any portion thereof, and
the collecting of rent and other sums from such collateral, and paying expenses of such collateral. Agent
shall render, or cause to be rendered by the managing Agent, to each Lender, monthly, an income and
expense statement for such collateral. Each Lender shall- promptly contribute its Proportionate Share of
any operating loss for such collateral, and such other expenses and operating reserves as Agent shall
deem reasonably necessary. Agent shall not undertake completion of any Improvements to the Property
if the cost to the Lenders of completion thereof would exceed the unadvanced portion of the Loan (unless
Agent is pursuing rights under a bond or the Required Lenders otherwise agree) or if prohibited by the
Post-Foreclosure Plan. In the event the Required Lenders agree to the construction of Improvements
notwithstanding the incurrence of costs in excess of the unadvanced portion of the Loan, each Lender

+-shall fund its-Proportionate-Share in-accordance with. the funding provisions of Section 10.15. Tothe ... ... ...
extent there is net operating income from such collateral, Agent shall determine the amount and timingof. ... .. .

distributions to Lenders. All such distributions shaill be made to Lenders in accordance with their A
Proportionate Shares. Agent shall undertake to sell such collateral, at such price and upen such terms
and conditions as the Required Lenders shall reasonably determine to be most advantageous to Lenders.
Any purchase money mortgage taken in connection with the disposition of such collateral in accordance
with the immediately preceding sentence shall name Agent, as Agent for Lenders, as the mortgagee. In
such case, Agent and Lenders shall enter into an agreement with respect to such purchase money
mortgage defining the rights of Agent and Lenders in the same Proportionate Shares as provided

hereunder. :

11. Assig. nment and Participation Provisions.

111 Asslanment by Lender. Except as provided herein, any Lender may assign to one or
more Eligible Assignees all or a portion of its Proportionate Share of the Loan and its interests, rights and
obligations under this Agreement, upon satisfaction of the following conditions: (a) Agent shall have given
its prior written consent to such assignment, which consent shall not be unreasonably withheld, (b) each
such assignment shall be of a constant, and not a varying, percentage of all the assigning Lender’s rights
and obligations under this Agreement, (c) each assignment of less than the entirety of such Lender's -
Proportionate Share shall be in an amount that is at least the lesser of $10,000,000 or the entire
remaining interest of such Lender in the Loan, (d) the parties to such assignment shall execute and
deliver to Agent an Assignment and Acceptance Agreement in the form attached hereto as Exhibit D
("Assignment Agreement"), under which the assignee shall assume the obligations of the assigning
Lender under this Agreement and the other. Loan Documents, and (e) Agent shall be paid an
administrative fee by the assignor in the amount of $3,500 for each such assignment. From and after the
effective date specified in the Assignment Agreement, which effective date shall be at least five 5)
Business Days after the execution thereof, (x) the assignee thereunder shall be a party to this Agreement
and have the rights and obligations of a Lender hereunder and (y) the assigning Lender shall be released
from any obligations thereafter accruing under this Agreement. Notwithstanding the foregoing, in no case
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may the Proportionate Share of the Loan held by Agent or its Affiliates, as a Lender, be less than twenty-
five percent (25%) unless either there exists an Event of Default or Default under the Loan Documents or
the Completion Event shall have occurred. Agent shall promptly notify Borrower in writing of such

assignment or sale. :

11.2  Participations. Each Lender may sell participations to one or more banks or other
financial institutions in all or a portion of such Lender's rights and obligations under this Agreement and
the other Loan Documents; provided that (a) each such participation shall be in a minimum amount of the
lesser of $10,000,000 or the entire remaining interest of such Lender in the Loan, (b) each participant
shall meet the requirements of an Eligible Assignee, (c) any such sale or participation shall not affect the
rights and duties of the selling Lender hereunder to Borrower and {d) the only rights granted to the
participant pursuant to such participation arrangements with respect to waivers, amendments or
modifications of the Loan Documents shall be the rights to approve waivers, amendments or’
modifications that would reduce the principal of or the interest rate on the Loan, release any material
portion of the coliateral, extend the term or increase the amount of the Proportionate Share of such
Lender as it relates to such participant, reduce the amount of any loan fees and extension fees to which
such participant is entitied or extend any regularly scheduled payment date for principal or interest. Agent
shall have no obligation to provide any reports, funds or information to any participant of any Lender.

11.3  Disclosure. Any Lender may disclose information obtained by such Lender pursuant to
this Agreement to assignees or participants and potential assignees or participants hereunder.

114  Miscellaneous Assignment Provisions.
o ~ (@Y  ‘Any assigning Lender shall retain its rights to be indemnified pursuant to-this
Agreemient with respect to any claims or actions arising prior to the date of such assignment.

(b) If any assignee Lender is not incorporated under the laws of the United States of
America or any state thereof, it shall, prior to the date on which any interest or fees are payable -
hereunder or under any of the other Loan Documents for its account, deliver to Borrower and Agent
certification as to its exemption from deduction or withholding of any United States federal income taxes.

©) Anything contained in this section to the contrary notwithstanding, any Lender
may at any time pledge all or any portion of its interest and rights under this Agreement to any of the
Federal Reserve Banks organized under § 4 of the Federal Reserve Act, 12U.S.C. § 341. No such
pledge or the enforcement thereof shall release the pledgor Lender from its obligations hereunder or
under any of the other Loan Documents.

11.5  Non-U.S. Lenders. Each Lender (or substituted Lender) that is organized under the
laws of a jurisdiction other than the United States, any State thereof or the District of Columbia {a "Non-
U.S. Lender”) shall deliver to Borrower and Agent two copies of either United States Internal Revenue -
Form 1001 or Form 4224, or, in the case of a Non-U.S. Lender claiming exemption from U.S. Federal
withholding tax under Section 871(h) or 881(c) of the Internal Revenue Code with respect to payments of
"portfolio interest,” a Form W-8, or any subsequent versions thereof or successors thereto, properly
completed and duly executed by such Non-U.S. Lender claiming complete exemption from, or reduced
rate of, U.S. Federal withholding tax on payments by Borrower under this Agreement and the other Loan

Documents. :

Such forms shall be delivered by each Non-U.S. Lender on or before the date it becomes a party to this
Agreement and on or before the date, if any, such Non-U.S. Lender changes its applicable lending office
by designating a different lending office.
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IN WITNESS WHEREOF, Borrower and Agent have executed this Agreement as of the date first above
written.

"BORROWER"

TEMPE GATEWAY, L.L.C., a Delaware limited Address for notices to Borrower:
liability company -
_ B - Tempe Gateway, L.L.C.
By: OWC TEMPE, INC., a Delaware corporation, - 2555 East Camelback Road, Suite 800
its Manager - Phoenix, AZ 85016
: ' " Attention: Senior Vice President,
Real Estate Sales and Finance
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"LENDER"

U.S. BANK NATIONAL ASSOCIATION, Address for notices to Agent and Lender:
a national banking association

U.S. Bank National Association
%é é é: 101 North First Avenue, Suite 1600
- By? Phoenix, AZ 85003

Theresa McKmIey, its Vice Preﬁé : Attention: Commercial Real Estate
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EXHIBIT A
LEGAL DESCRIPTION

PARCEL NO. 1:

A PORTION OF OFFICE PLAZA 222 CONDOMINIUM PLAT ACCORDING TO BOOK 236 OF MAPS,
PAGE 48, MARICOPA COUNTY, ARIZONA, BEING MORE PARTICULARLY DESCRIBED AS

FOLLOWS;

COMMENCING AT THE SOUTHEAST CORNER OF BLOCK 61, MAP OF TEMPE ACCORD!NG TO
BOOK 2 OF MAPS, PAGE 26;

THENCE SOUTH 89 DEGREES 59 MINUTES 37 SECONDS WEST ALONG THE SOUTH LINE OF
SAID BLOCK 61, SAID LINE ALSO BEING THE NORTHERLY RIGHT-OF-WAY OF 3%° STREET 123.43
FEET TO THE POINT OF BEGINNING, SAID POINT BEING ON THE WESTERLY RIGHT-OF-WAY OF

MILL AVENUE PER OFFICE PLAZA 222,

THENCE CONTINUING SOUTH 89 DEGREES 59 MINUTES 37 SECONDS WEST ALONG SAID
SOUTH LINE 211.80 FEET;

THENCE SOUTH 90 DEGREES 00 MINUTES 00 SECONDS WEST CONTINUING ALONG SAID
SOUTH.LINE 302.97 FEET;. : A 4 e

THENCE NORTH 44 DEGREES 56 MINUTES 38 SECON_DS WEST, 21.19 FEET TO AN ANGLE POINT
ON THE WEST LINE OF SAID OFFICE PLAZA 222, SAID LINE ALSO BEING THE EASTERLY RIGHT-
. OF-WAY OF ASH AVENUE;

THENCE NORTH 00 DEGREES 06 MINUTES 45 SECONDS EAST ALONG SAID WEST LINE AND
650.69 FEET TO THE NORTHWEST CORNER OF SAID OFFICE PLAZA 222;

THENCE SOUTH 89 DEGREES 45 MINUTES 10 SECONDS EAST ALONG THE NORTH LINE OF SAID
OFFICE PLAZA 222, SAID LINE ALSO BEING THE SOUTHERLY RIGHT-OF-WAY OF 1°" STREET
318.67 FEET TO A CORNER OF SAID OFFICE PLAZA 222;

THENCE SOUTH 00 DEGREES 09 MINUTES 57 SECONDS WEST ALONG THE EAST LINE OF SAID
OFFICE PLAZA 222, 329.82 FEET TO A CORNER OF SAID OFFICE PLAZA 222;

THENCE NORTH 89 DEGREES 57 MINUTES 25 SECONDS EAST ALONG THE NORTH LINE OF
SAID OFFICE PLAZA 222, 329.97 FEET TO A POINT ON SAID WESTERLY RIGHT-OF-WAY OF MILL
AVENUE, SAID POINT BEING ON A NON-TANGENT CURVE TO THE RIGHT HAVING A RADIUS OF
533.50 FEET, THE CENTER OF SAID CURVE BEARS NORTH 89 DEGREES 50 MINUTES 49

SECONDS WEST,

THENCE SOUTHERLY ALONG SAID CURVE AND SAID RIGHT-OF-WAY THROUGH A CENTRAL
ANGLE OF 38 DEGREES 54 MINUTES 10 SECONDS AN ARC LENGTH OF 362.24 FEET TO THE

TRUE POINT OF BEGINNING.

EXCEPT THAT PORTION OF OFFICE PLAZA 222, CONDOMINIUM PLAT, ACCORDING TO THE
PLAT OF RECORD iN THE OFFICE OF THE COUNTY RECORDER OF MARICOPA COUNTY,
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ARIZONA, RECORDED IN BOOK 236 OF MAPS, PAGE 48, BEING MORE PARTICULARLY
DESCRIBED AS FOLLOWS:

COMMENCING AT THE SOUTHWEST CORNER OF SAID OFFICE PLAZA 222, SAID CORNER LYING
ON THE EASTERLY RIGHT-OF-WAY OF ASH AVENUE;

THENCE NORTH 00 DEGREES 06 MINUTES 16 SECONDS EAST ALONG THE WEST LINE OF SAID
OFFICE PLAZA 222, A DISTANCE OF 120.38 FEET TO A SET %" REBAR WITH CAP #26404, BEING
THE TRUE POINT OF BEGINNING;

THENCE CONTINUING NORTH 00 DEGREES 06 MINUTES 16 SECONDS EAST ALONG SAID WEST
LINE A DISTANCE OF 198.70 FEET TO A SET 2" REBAR WITH CAP #26404; I

THENCE NORTH 00 DEGREES 15 MINUTES 06 SECONDS EAST CONTINUING ALONG SAID WEST
LINE A DISTANCE OF 331.52 FEET TO THE NORTHWEST CORNER OF SAID OFFICE PLAZA 222,
SAID CORNER BEING A SET %" REBAR WITH CAP #26404;

THENCE SOUTH 89 DEGREES 45 MINUTES 11 SECONDS EAST ALONG THE NORTH LINE OF SAID
OFFICE PLAZA 222, SAID LINE ALSO BEING THE SOUTHERLY RIGHT-OF-WAY OF 15" STREET A
DISTANCE OF 317.77 FEET TO A CORNER OF SAID OFFICE PLAZA 222, LAST SAID CORNER
BEING A FOUND COTTON PICKER SPINDLE;

. THENCE SOUTH 00 DEGREES 09 MINUTES 42 SECONDS WEST ALONG THE EAST LINE OF SAID
OFFICE PLAZA 222, A DISTANCE OF 329.73 FEET TO A CORNER OF SAID OFFICE PLAZA 222 '
LAST SAID CORNER BEING A FOUND COTTON PICKER SPINDLE; -

THENCE SOUTH 00 DEGREES 10 MINUTES 15 SECONDS WEST A DISTANCE OF 199.32 FEET TO
- ASET %" REBAR WITH CAP #26404;

THENCE NORTH 8% DEGREES 57 MINUTES 52 SECONDS WEST A DISTANCE OF 318.06 FEET TO
THE TRUE POINT OF BEGINNING; AND :

EXCEPT A PART OF OFFICE PLAZA 222 SUBDIVISION, AS RECORDED IN BOOK 236 OF MAPS,
PAGE 48 AND LOCATED IN THE SOUTHWEST QUARTER OF SECTION 15, TOWNSHIP 1 NORTH,
RANGE 4 EAST OF THE GILA AND SALT RIVER BASE MERIDIAN, MARICOPA COUNTY, ARIZONA
MORE PARTICULARLY DESCRIBED AS FOLLOWS:

COMMENCING AT THE INTERSECTION OF MILL AVENUE AND 3%° STREET (FOUND BRASS CAP
IN HANDHOLE);

THENCE SOUTH 89 DEGREES 36 MINUTES 01 SECONDS WEST, ALONG THE CENTERLINE OF
SAID 3°° STREET (CONTROL LINE TO OFFICE PLAZA 222, AS RECORDED IN BOOK 236 OF MAPS,
PAGE 48, MCR), A DISTANCE OF 385.14 FEET;

THENCE SOUTH 89 DEGREES 36 MINUTES 24 SECONDS WEST, A DISTANCE OF 231.04 FEET;

THENCE NORTH 00 DEGREES 23 MINUTES 36 SECONDS WEST, Av DISTANCE OF 69.00 FEET TO
THE POINT OF BEGINNING;

THENCE SOUTH 89 DEGREES 36 MINUTES 24 SECONDS WEST, A DISTANCE OF 71.60 FEET;
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THENCE NORTH 45 DEGREES 20 MINUTES 13 SECONDS WEST, A DISTANCE OF 21.19 FEET;.

THENCE NORTH 00 DEGREES 16 MINUTES 51 SECONDS WEST, A DISTANCE OF 8.40 FEET TO
THE POINT OF CUSP OF A CURVE WHOSE 459.50 FOOT RADIUS BEARS NORTH 20 DEGREES 19
MINUTES 58 SECONDS EAST AND IS CONCAVE NORTHEASTERLY;

THENCE SOUTHEASTERLY, ALONG SAID CURVE, THROUGH A CENTRAL ANGLE OF 11
- DEGREES 11 MINUTES 53 SECONDS, A DISTANCE OF 89.80 FEET TO THE TRUE POINT OF
BEGINNING. - : :

PARCEL NO. 2:

THAT PORTION OF BLOCK 61, MAP OF TEMPE, ACCORDING TO BOOK 2 OF MAPS, PAGE 26,
MARICOPA COUNTY, ARIZONA BEING MORE PARTICULARLY DESCRIBED AS FOLLOWS:

BEGINNING AT THE SOUTHEAST CORNER OF SAID BLOCK 61;

THENCE SOUTH 89 DEGREES 59 MINUTES 37 SECONDS WEST ALONG THE SOUTH LINE OF
SAID BLOCK 61, SAID LINE ALSO BEING THE NORTHERLY RIGHT-OF-WAY OF 3%° STREET123.43
FEET TO A POINT ON THE WESTERLY RIGHT-OF-WAY OF MILL AVENUE PER THE PLAT OF
OFFICE PLAZA 222 ACCORDING TO BOOK 236 OF MAPS, PAGE 48, SAID POINT BEING ON A
NON-TANGENT CURVE TO THE LEFT HAVING A RADIUS OF 533.50 FEET, THE CENTER OF SAID
.CURVE BEARS NORTH 50. DEGREES 54 MINUTES 36 SECONDS WEST,; = . .. .

' THENCE NORTHERLY ALONG SAID CURVE AND LAST SAID RIGHT-OF-WAY THROUGHA -
CENTRAL ANGLE OF 38 DEGREES 55 MINUTES 26 SECONDS AN ARC LENGTH OF 362.40 FEET
~ TO THE CENTERLINE OF 2"° STREET PER SAID MAP OF TEMPE;

THENCE NORTH 89 DEGREES 58 MINUTES 00 SECONDS EAST ALONG SAID CENTERLINE 5.00
FEET TO A POINT ON THE NORTHERLY PROLONGATION OF THE EAST LINE OF SAID BLOCK 61;

THENCE SCUTH 00 DEGREES 10 MINUTES 08 SECONDS WEST ALONG SAID PROLONGATION
AND-SAID EAST LINE 334.84 FEET TO THE POINT OF BEGINNING.
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EXHIBITB

COSTS BREAKDOWN

Desc Exhibit A-4 Page 11

Opus West Corporation - Tempe Gateway

PROJECT COST SUMMARY
Initial
Cost - Total Borrower Gross Loan
ISF Cost % Equity Amount

HARD CONSTRUCTION COSTS

On-Site Improvements $8.76 $2,272,966
Base Building $113.98 '$29,563,556 -
General Confractors Fee $8.07 $2,092,207
Parking Garage $56.51 $14,657,377
Lﬁ . Jenant lmrovements . $36. 45 $9 452,77: 774

| SOFT CONSTRUCTION COSTS

Permits, Fees & lmpact Fees (Included in Base :

Buﬂdmg) $0.00 $0
Architecture & Engineering (Included in Base

Building) $0.00 $0
Developer Fee $7.16. $1,857,142
Construction Loan Fee $1.99 $517,200
Survey, Soit & Environmental Testing $0.08 $20,000
Leasing Commissions™ $11.81 $3,062,380
Sales Costs & Commissions $2.70 $700,000
Legal & Accounting $0.96 $250,000
Taxes & Insurance $0.51 $131,918

30, 19
ey T
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TEMPE_CONSTRUCTION LOAN AGR
#111207V9F (REV. 02/14/08)

CONTINGENCIES & FEES
Contingency @ % of Soft Costs $0.10 $25,000 -
Contingency @% of Hard Costs $5.78 $1,500,000
Other Loan Fees $3.10 $803,234
Constmctlon Penod Interest $25 72 $6 671,246 8.

0.0%

0.0%
2.3%
0.6%
0.0%
3.8%
0.9%
0.3%
0.2%

$2,272,966

$717,651 $28,845,905
$2,092,207 $0
$14,657,377

$1,857,142 $0
$517,200

$20,000

$3,062,380 |

$700,000

$250,000

$131,918 |

_§$50000

$25,000
$1,500,000
$803,234

$6 671,246
Ty ¥ o
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EXHIBIT C

COMPLIANCE CERTIFICATE

The undersigned, OPUS WEST CORPORATION, a Minnesota corporation (the "Guarantor")
hereby certifies to U.S. BANK NATIONAL ASSOCIATION, a national banking association, its successors
and assigns, individually and as a iender and Agent, and each of the lending institutions listed on the
Schedule of Lenders, as such may be modified from time to time (Agent, as a lender, and each such
lending institution, and their respective successors and assigns, referred to individually or collectively, as
the context shall infer, the "Lender") as follows: -

1. This certificate (the "Compliance Certificate") is being provided pursuant to Section 3.11 of that
certain Construction Loan Agreement (the "Loan Agreement”) dated as of February ___._, 2008, by and

between Lender and TEMPE GATEWAY, L.L.C., a Delaware limited liability company (the "Borrower"),
and pursuant to Section 11.1 of that certain Payment and Performance Guaranty (the "Guaranty") dated
as of February ____, 2008, by Guarantor in favor or Lender. One or more loans or other credit facilities
(each, a “Loan,” and collectively the “Loans,” as the context may require) have been made by Lender to
Borrower pursuant to the Loan Agreement and the other Loan Documents, and such Loan(s) have been
guaranteed by Guarantor pursuant to the Guaranty. All capitalized terms not otherwise defined herein
shall have the meanings set forth in the Guaranty, or if not defined in the Guaranty shall have the
meanmgs set forth in the Loan Agreement

2 . As of the effective date set forth below the undersugned has no knowledge of any event which
constitutes, or which, with the giving of notice or the passage of time, or both, would constitute a Default
or an Event of Default under any of the Loan Documents. _

3. As of the effective date set forth below, (a) no Material Adverse Effect has occurred in the
financial condition of Guarantor, and (b) no Material Adverse Effect has occurred that materially affects
any collateral securing the Loan or Guarantor's ablllty to repay the Loan pursuant to the terms of the Loan
Documents.

4. As of the effective date set forth below, Guarantor is in compliance with the financial covenants

“set forth-in the Guaranty, including the Minimum Liquidity requirement, the Tangible Net Worth -
requirement, and the Total Liabilities to Tangible Net Worth Ratio requirement set forth in Section 11.2 of
the Guaranty. The following financial covenant compliance information set forth on Schedule 1 attached
hereto, which shows Guarantor's calculation of such financial covenants, is frue, accurate, and complete
on and as of the effective date of this Compliance Certificate set forth below, and such information is
consistent with the financial statements and other financial information delivered to Lender in accordance
with the terms of the Loan Agreement for the applicable reporting periods.

5. As of the effective date set forth below, Guarantor has no claim against Lender, or defenses or
offsets to payment of any Loan or any other amounts due under the Loan Documents.

6. Asof the effective date set forth below, the representations and warranties contained in the Loan
Agreement and the other Loan Documents are true and correct in all material respects as of the date of
this Compliance Certificate to the same extent as though made on and as of such date, except to the
extent such representations and warranties specifically relate to an earlier date.
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IN WITNESS WHEREOF, this Certificate has been executed to be effective as of

"GUARANTOR"
OPUS WEST CORPORATION, Address for notices to Guarantor:
a Minnesota corporation
Opus West Corporation

2555 East Camelback Road, Suite 800
By: : Phoenix, AZ 85016
Name: Attention: Senior Vice Presndent
Title:_ ' Real Estate Sales and Finance
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SCHEDULE 1.

(Please attach calculation here.)
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 EXHIBITD

ASSIGNMENT AND ASSUMPTION

This Assignment and Assumption (this "Assignment”) is dated as of the Effective Date set forth

below and is entered into by and between ("Assignor™) and

("Assignee"). Capitalized terms used but not defined herein shall have the
meanings given to them in the Construction Loan Agreement identified below (the "Loan Agreement”),
receipt of a copy of which is hereby acknowledged by Assignee. The Standard Terms and Conditions set
forth in Annex 1 attached hereto are hereby agreed to and incorporated herein by reference and made a
part of this Assignment as if set forth herein in full.

For an agreed consideration, Assignor hereby irrevocably sells and assigns to Assignee, and
Assignee hereby irrevocably purchases and assumes from Assignor, subject to and in accordance with
the Standard Terms and Conditions and the Loan Agreement, as of the Effective Date inserted by Agent
as contemplated below, (i) all of Assignor's rights and obligations as a Lender under the Loan Agreement
and any other documents or instruments delivered pursuant thereto to the extent related to the amount
and percentage interest identified below of all of such outstanding rights and obligations of Assignor
under the respective facilities identified below (including, without limitation Guaranties, and (i) to the
extent permitted to be assigned under applicable Law, all claims, suits, causes of action and any other
right of Assignor (in ifs capacity as a Lender) against any person, whether known or unknown, arising
under or in connection with the Loan Agreement, any other documents or instruments delivered pursuant
thereto or in any way based on or related to any of the foregoing, including, but not fimited to, contract
claims, tort claims, malpractice claims, statutory claims and all other claims at Law or in equity, related to
the rights and obligations sold and assngned pursuant to clause (i) above (the rights and obligations sold
and assigned pursuant to clauses (i) and (i) above being referred to herein collectively as the "Assigned
Interest”). Such sale and assignment is without recourse to Assignor and, except as expressly provided
in this Assignment, without representation or warranty by Assignor. '

1. - Assignor:

2. Assignee: [Is an Affiliate/Approved Fund of
B _

Borrower(s): TEMPE GATEWAY, L.L.C., a Delaware limited liability company

Agent: U.S. BANK NATIONAL ASSOCIATION, a national banking association, as the agent under
the Loan Agreement

Loan Agreement: The Construction Loan Agreement, dated as of February ___, 2008,
among TEMPE GATEWAY, L.L.C., a Delaware limited liability company,
and U.S. BANK NATIONAL ASSOCIATION, a national banking
association, its successors and assigns, as Agent for the Lenders (as such
terms are described therein), and their respective successors and assigns
(individually or collectively, as the context shall infer, the “Lender’).
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6. Assigned Interest:
Aggregate
- Amount of Amount of Percentage
Commitment/Loans Commitment/Loans Assigned of
for ali- Lenders Assigned Commitment/l. oans
$ $ %
Effective Date: ,20__ [TO BE INSERTED BY AGENT AND WHICH SHALL BE

THE EFFECTIVE DATE OF RECORDATION OF TRANSFER IN THE REGISTER THEREFOR.}
The terms set forth in this Assignment are hereby agreed to:

ASSIGNOR:

4 By:
Title:

ASSIGNEE: -

By:

Title:

[Consented to and] Accepted:

as Agent
By:

Title:
[Consented to]

By:

Title:
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ANNEX 1 TO ASSIGNMENT AND ASSUMPTION

STANDARD TERMS AND CONDITIONS FOR
ASSIGNMENT AND ASSUMPTION

Representations and Warranties.

1.1.  Assignor. Assignor (a) represents and warrants that (i) it is the legal and beneficial owner
of the Assigned Interest, (i) the Assigned Interest is free.and clear of any lien, encumbrance or other
adverse claim, and (iii) it has full power and authority, and has taken all action necessary, to execute and
deliver this Assignment and to consummate the transactions contemplated hereby, and (b) assumes no
responsibility with respect to (i) any statements, warranties or representations made in or in connection
with the Loan Agreement, any other Loan Document or the Environmental Agreement, (ii) the execution,
legality, validity, enforceability, genuineness, sufficiency or value of the Loan Documents, or any collateral
thereunder, or the Environmental Agreement, (jii) the financial condition of Borrower, any of its '
Subsidiaries ‘or Affiliates or any other Person obligated in respect of any Loan Document or the
Environmental Agreement, or (iv) the performance or observance by Borrower, any of its Subsidiaries or
Affiliates or any other Person of any of their respective obligations under any Loan Document or the
Environmental Agreement.

1.2. . Assignee. Assignee (a) represents and warrants that (i) it has full power and authority,
and has taken all action necessary, to execute and deliver this Assignment and to consummate the . =
transactions contemplated hereby and to become a Lender under the Loan Agreement, (ji) it meets all
requirements of an Eligible Assignee under the Loan Agreement (subject to receipt of such consents as
may be required under the Loan Agreement), (iii) from and after the Effective Date, it shall be bound by
the provisions of the Loan Agreement as a Lender thereunder and, to the extent of the Assigned Interest,
shall have the obligations of a Lender thereunder, (iv) it has received a copy of the Loan Agreement,
together with copies of the most recent financial statements delivered pursuant to Section 3.9 thereof, as
applicable, and such other documents and information as it has deemed appropriate to make its own
credit analysis and decision independently and without reliance on Agent or any other Lender to enter into
this Assignment and to purchase the Assigned Interest on the basis of which it has made such analysis
and decision, and (v) if it is a Foreign Lender, attached hereto is any documentation required to be
delivered by it pursuant to the terms of the Loan Agreement, duly completed and executed by Assignee;
and (b) agrees that (i) it will, independently and without reliance on Agent, Assignor or any other Lender,
and based on such documents and information as it shall deem appropriate at the time, continue to- make
its own credit decisions in taking or not taking action under the Loan Documents and the Environmental
Agreement, and (ii) it will perform in accordance with their terms all of the obligations which by the terms
of the Loan Documents and:the Environmental Agreement are required to be performed by it as a Lender.

1.3  Assignee's Address for Notices, efc. Attached hereto as Schedule 1 is all contact
information, address, account and other administrative information relating to Assignee.

2. ' Payments. From and after the Effective Date, Agent shall make all payments in respect of
the Assigned Interest (including payments of principal, interest, fees and other amounts) to Assignee
whether such amounts have accrued prior to or on or after the Effective Date. Assignor and Assignee
shall make all appropriate adjustments in payments by Agent for periods prior to the Effective Date or with
respect to the making of this Assignment directly between themselves. .

3. General Provisions. This Assignment shall be binding upon, and inure to the benefit of, the
parties hereto and their respective successors and assigns. This Assignment may be executed in any

: Exhibit D (Annex - Page 1)
TEMPE_CONSTRUCTION LOAN AGR BORROWER: TEMPE GATEWAY, L.L.C.
#111207V9F (REV. 02/14/08) . PROJECT: MILL AVENUE AND 3°° STREET, TEMPE, AZ




Case 09-34356-hdh11 Claim 52-1 Part 6 Filed 11/09/09 Desc Exhibit A-4 Page 18
of 20 ‘

number of counterparts, which together shall constitute one instrument. Delivery of an executed
counterpart of a signature page of this Assignment by telecopy shall be effective as delivery of a manually
executed counterpart of this Assignment. This Assignment shall be governed by, and construed in

accordance with, the Law of the State of Arizona.
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SCHEDULE 1 TO ASSIGNMENT AND ASSUMPTION

ADMINISTRATIVE DETAILS

(Assignee to list names of credit contacts, addresses, phone and facsimile numbers, electronic -
mail addresses and account and payment information)

(a) LIBOR Lending Office:

Assignee Name:
Address:

Mail Code:
Attn.:
Telephone:
Facsimile: __
Electronic Mail:

- Domestic Lending Office:

Assignee Name:
Address:

Mail Code:
Attn.:
Telephone:
Facsimile:

Flectronic Mail:

Notices:

Assignee Name:
Address:

Mail Code:
Attn.:
Telephone:
Facsimile:

Electronic Mail:

Payment Instructions:

Account No.:
Atin.:
Reference:
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Exhibit E
Schedule of Lenders
Lender . Commitment Amouht

U.S. Bank National Assaciation $28,960,000.00
101 North First Avenue, Suite 1600

Phoenix, AZ 85003

Attention: Commercial Real Estate

Regions Bank $25,000,000.00
13535 Feather Sound Drive

Building 1, Suite 610

Clearwater, FL 33762

Guaranty Bank and Trust Company $15,000,000.00
1331 Seventeenth Street
Denver, CO 80202
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Exhibit F

DRAW REQUEST CERTIFICATION

Borrower hereby certifies as follows: (all terms herein having the meanings set forth in the Construction
Loan Agreement ("Construction Loan Agreement") dated February , 2008, between Borrower and
U.S. Bank National Assocratlon ("Lende ")

(@ Atthe date hereof no suit or proceeding at law or in equity, and no investigation or
proceeding of any governmental body, has been instituted or, to the knowledge of Borrower, is
threatened, which in either case would substantially affect the condition or business operations of

Borrower, except the following:

(b) Atthe date hereof, no default or event of default under the Construction Loan Agreement or
under any of the other Loan Documents has occurred and is continuing, and no event has occurred
which, upon the service of notice and/or the lapse of time, would constitute an event of default

thereunder, except the following:

(c) -The representations and warranties set forth in the Construction Loan Agreement are
hereby reaffirmed and restated, and Borrower represents and warrants to Lender that the same are true,
correct and complete on the date hereof, except as to the following:

(d) No material adverse change has occurred in the ﬁnancnal condmon orin the assets or
liabilities of Borrower or Guarantor(s) from those set forth in the latest fi nanmal statements for each
furnished to Lender, except the following: :

: (e) The progress of construction of the Project is such that it can be completed on or before the
Completion Date specified in the Construction Loan Agreement for the cost originally represented to '

Lender, except for the following:

(f  The Loan, as of the date hereof, is in balance as required by the Construction Loan-
Agreement, and the undisbursed proceeds of the Loan, including the advance requested herein, are

adequate and sufficient to pay for all labor, materials, equipment, work, services and supplies necessary
for the completion of the Project, including the installation of all fixtures and equipment required for the

operation of the Project, except for thé following Project cost increases:

{@) The labor, materials, equipment, work, services and supplies described herein have been
performed upon or furnished to the Project in full accordance with the Plans, which have not been
amended except as expressly permitted by the Construction Loan Agreement.

(h) There have been no changes in the costs of the Project from those set forth on the Sworn
Construction Cost Statement, as amended by any amendment thereto heretofore delivered by Borrower
to Lender and approved by Lender, if such approval is required by the Construction Loan Agreement.

. (i)  Alibills for labor, materials, equipment, work, services and supplies furnished in connection
with the Project, which could give rise to a mechanic’s lien if unpaid, have been paid or wull be paid out of

the requested advance.

() Al claims for mechanics' liens which shall have arisen or could arise for labor, materials,
equipment, work, services or supplies furished in connection with the Project through the last day of the
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period covered by the requested advance have been effectively waived in writing, or will be effectively
waived in writing when payment is made, and such written waivers shall be delivered to Lender or its

disbursing agent.

(k) Al funds advanced under the Construction Loan Agreement to date have been utilized as
specified in the Draw Requests pursuant to which the same were advanced, exclusively to pay costs
incurred for or in connection with acquiring, constructing and developing the Land and the Project, and
Borrower represents that no part of the Loan proceeds have been paid for labor, materials, equipment,
work, services or supplies incorporated into or employed in connection with any project other than the
Project, as that term is defined in the Construction Loan Agreement. Borrower further represents that all
funds covered by this Draw Request are for payment for labor, materials, equipment, work, services or

supplies furnished solely in connection with said Project.

Borrower authorizes and requests Lender to charge the total amount of this Draw Request against
Borrower's Loan account and to advance from the proceeds of the Loan the funds hereby requested, and
to make or authorize disbursement of said funds to or for the account of the persons or firms and in
amounts up to, but not exceeding, the-amounts listed herein, subject to the requirements of and in
accordance with the procedures provided in the Construction Loan Agreement and/or any separate
disbursing agreement relating to the Loan. The advance made pursuant to this Draw Request is
acknowledged to be an accommodation to Borrower and is not a waiver by Lender of any defaults or
events of default under the Loan Documents or any other claims of Lender against Borrower or the
Contractor. '

The advances and disbursements on the attached shéeté are hereby appfoved and authorized.

“"BORROWER"

TEMPE GATEWAY, L.L.C., a Delaware limited
liability company

By: OWC TEMPE, INC., a Delaware corporation,
its Manager

By:
Name:
Title:
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Exhibit G

ESTOPPEL AND AGREEMENT
(TEMPE GATEWAY)

- The undersigned, CITY OF TEMPE, an Arizona municipal corporation (the “City"), whose address
is 31 East Fifth Street, Tempe, Arizona, 85281, Attention: City Manager’s Office, and TEMPE
GATEWAY, L.L.C., a Delaware limited liability company (“Tempe Gateway"), whose address is
clo 2555 East Camelback Road, Suite §§00 Phoenix, Arizona 85016

A RE Fand US AIRWAYS, INC., a
Delaware corporation, successor in interest and successor by merger to AMERICA WEST HOLDINGS
CORPORATION, a Delaware corporation] hereby certify to U.S. BANK NATIONAL ASSOCIATION, a

_ national banking association, its successors and assigns, as Agent for the Lenders (as such terms are
described and defined in the Loan Agreement described below), and their respective successors and
assigns (individually or collectively, as the context shall infer, the “Lender” or “Lenders”), whose address
is 101 North First Avenue, Suite 1600, Phoenix, Arizona 85003, Attention: Commercial Real Estate, and
each of the City, Tempe Gateway and Agent on behalf of itself and Lenders covenant and agree as

follows: :

Unless defined elsewhere in this Agreement, defined terms used herein have the meanings given
them in the Definitions Section hereof. : : . ' _ .

Factﬁal Backg' ‘round

A. The City and AWHC entered into the Original Development Agreement, as such has
been modified and amended pursuant to (a) the Development Agreement First Amendment, and (b) the
Development Agreement Second Amendment, prior to the date hereof. It is anticipated that, prior to or

concurrently with the execution hereof: ~

Q) With the prior consent of the City, US Alr, as successor in interest and
successor by merger to AWHC, will enter into the US Air Development Agreement
Assignment, assigning the rights and interests of US Air under the Development
Agreement with respect to Phase Two, Phase Three, the Phase Two Property and the
Phase Three Property (as those terms are defined in the Development Agreement) to

‘Tempe Gateway.

(2) The then current owner of the Property (i.e., US Air or Tempe Gateway,
as the case may be) will enter into the Development Agreement Supplement, in form and
stibstance acceptable to Agent in its reasonable discretion, and that the Development
Agreement Supplement will thereatter be recorded in the Official Records of Maricopa

County, Arizona.

B. Pursuant to the terms of that certain Construction Loan Agreement dated February ___,
2008, by and among Tempe Gateway and Lender (as modified, amended, restated or replaced, the “Loan
Agreement’); the Lender agreed to make a loan to Tempe Gateway in the principal sum of up to Sixty-
Eight Million Nine Hundred Sixty Thousand and No/100 Dollars ($68,960,000.00) for the purposes
specified therein (the “Loan”). The Loan is evidenced by promissory notes, executed by Témpe Gateway
and payable to the order of the Lenders (collectively, as modified, amended, restated or replaced, the
“Note”). In connection with the Loan, Lender has required that Tempe Gateway execute and deliver to
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Lender that certain Assignment of Development Agreement dated February ___, 2008, by Tempe
Gateway to and for the benefit of Lender (as modified, amended, restated or replaced the “Assignment of
Development Agreement”), wherein Tempe Gateway has assigned to Lender as security for the Loan, all
of Borrower's present and future, now owned and after-acquired, right, title, interest, privilege, benefit, and
remedies in, to and under (a) the Development Agreement, and (b) any and all present and future
amendments, modifications, supplements, change orders, and addenda fo the Development Agreement.

C.  Tempe Gateway, as trustor, has executed, or proposes to execute for the benefit of
Agent, as beneficiary, a Construction Deed of Trust, with Assignment of Rents, Security Agreement, and
Fixture Filing dated February ____, 2008, encumbering the real property generally located at the
northwest corner of Third Street and Mill Avenue in Tempe, Arizona and legally described therein (the
"Property”), as security for, among other things, the Loan and the Notes (the "Deed of Trust"). The Deed
of Trust is to be recorded in the Official Records of Maricopa County (the “Official Records”). | :

D. Tempe Gateway has requested that the City execute and deliver this Agreement in
connection with the Loan. Lender has required that the City execute and deliver this Agreement to
Lender as a material condition of and a material condition for Lender allowing Tempe Gateway to proceed
with the GPLET Transaction after the Closing Date of the Loan, upon the terms and conditions set forth in
Section 3.32 of the Loan Agreement. o

THEREFORE, the City, Owner and Agent on behalf of itself and Lenders hereby agree as follows:

Definitions: The followmg capitalized words and terms shall have the meanings set forth.in the "Factual. . =~ . .

Background" section above, or if not defined therein, shall have the following meanings when used in this.
Assignment.. Words and terms used in the singular shall include the plural, and the plural shall include

the singular, as the context may require.

'Agent’ means U.S. BANK NATIONAL ASSOCIATION, a national banking association, in its capacity as
administrative agent under any of the Loan Documents, or any successor administrative agent sefected

pursuant to the terms of the L.oan Agreement.

" "AWHC" means AMERICA WEST HOLDINGS CORPORATION, a Delaware corporation.
"Borrower" has the meaning set forth in the‘ introductory paragraph to this Assignment.

"City" means THE CITY OF TEMPE, a municipal corporation and a political subdivision of the State of
Arizona.

"Deed of Trust" has the meaning set forth in Recital C above.

"Development Agreement” means the Original Development Agreement as such has been modified and
amended pursuant to (a) the Development Agreement First Amendment, and (b) the Development
Agreement Second Amendment, and as may be further modified and amended pursuant to (1) the
Development Agreement Supplement in form and substance approved in writing by Agent in its
reasonable discretion, and (2) any future material modifications or amendments to the Development
Agreement in form and substance approved in writing by Agent in its reasonable discretion.

"Development Agreement First Amendment” means that certain First Amendment to Development
Agreement [America West Airlines Corporate Headquarters] [97-250(A)] by and between the City and

AWHC, dated as of September 12, 2002, recorded September 24, 2002, 1998, as Instrument Number.
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2002-0978976, in the Official Records of Maricopa County, Arizona relating to and/or encumbering all or
a portion of the Property.

*Development Agreement Second Amendment” means that certain Second Amendment to Development
Agreement [America West Airlines Corporate Headquarters] [97-250(B)] by and between the City and
AWHC, dated as of June 23, 2004, recorded July 2, 2004, as Instrument Number 2004-0764287, in the
Official Records of Maricopa County, Arizona relating to and/or encumbering all or a portion of the

Property.

"Development Agreement Supplement” means a Supplemental Development Agreement supplementing
and modifying the Development Agreement, or other amendment to Development Agreement, which
anticipated to be recorded in the Official Records of Maricopa County, Arizona, relating to and/or
encumbering all or a portion of the Property. The Development Agreement Supplement shall be in form
and substance acceptable to Agent in its reasonable discretion and therefore is subject to the review and
written approval of Agent in its reasonable discretion prior to the execution thereof and recording thereof
in the Official Records of Maricopa County, Arizona.

"Lender" has the meaning set forth in the introductory paragraph to this Assignment.

"Loan" has the meaning set forth in Recital B above.

“Loan Agreement” has the meaning set forth in Recital B above.

"Note" has the meaning set forth in Recital B above.
"Original Development Agreement” means that certain Development Agreement [America West Airlines
Corporate Headquarters} [97-250] by and between the City and AWHC, dated as of February 18, 1998,
recorded February 26, 1998, as Instrument Number 98-0147245, in the Official Records of Maricopa
County, Arizona relating to and/or encumbering all or a portion of the Property, which Original _
Development Agreement was partially assigned by AWHC, as Assignor, to FLY (CD) LLC, a Delaware
Jlimited liability company, and AWHQ, LLC, an Arizona limited liability company, as tenants in common, as
Assignee, pursuant to that certain Partial Assignment of Development Agreement With Estoppel and

" Consent of City of Tempe dated as of February 18, 1998.

"Owner" means the owner of the Property as of the date hereof (i.e., US Air or Tempe Gateway, or their
respective successors or assigns, as the case may be)

"Property” has the meani'hg set forth in Recital C above.

"US Air" means US AIRWAYS, INC., a Delaware corporation, successor in interest and successor by
merger to AMERICA WEST HOLDINGS CORPORATION, a Delaware corporation.

“US Air Development Agreement Assignment" means an assignment of the Development Agreement .
from US Air to Tempe Gateway, which may occur prior to or after the Closing Date of the Loan and shall

be in form and substance acceptable to Agent in its reasonable discretion.

Adreement

1. The City and Owner each severally ceﬁify that the Development Agreement as it pertains
to the Property is, as of the date hereof, in full force and effect. The City and Owner each severally certify
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.that the Development Agreement as it pertains to the Property contains the entire agreement of City and
Owner with respect to the Property and there are no amendments, modifications or supptements thereto,
except as described herein.

2. Certifications Regarding Development Agreement:

(a) The City certifies that the City, or, to the City’s knowledge, Owner is not in default
under the Development Agreement as it pertains to the Property, and no event has occurred and no
condition required to be satisfied as of the date hereof exists that, after notice or lapse of time, or both,
would constitute a default by either City or, to the City’s knowledge, Owner under the Development
Agreement as it pertains to the Property. '

{b) Owner certifies that Owner, or, to Owner's knowledge, the City is not in default
under the Development Agreement, and no event has occurred and no condition exists that, alter notice
or lapse of time, or both, would constitute a default by either Owner or, to Owner's knowledge, the City
under the Development Agreement.

(s The City knows of no claim presently existing in favor of the City against Owner,
or its predecessors in interest, arising out of or related to the Development Agreement as it pertains to the

Property.

(d) Owner knows of no claim presently existing in favor of Owner, or its
predecessors in interest, against the City arlsmg out of or-related to the Development Agreement asit .
- pertains to the Propelty A

(e) The City acknowledges that (a) the Deed of Trust is a permitted assignment by
Tempe Gateway under the Ground Lease (as hereinafter defined) and the benefits of a “Leasehold
Mortgagee” (as defined in the Ground Lease) accrue to and apply to Agent on behalf of itself and
Lenders, and (b) Section 6 of this Agreement constitutes Agent’s notice to the City of name and address
for purposes of Section 16.3 of the Ground Lease. The City has consented to the ASSIgnment of
Development Agreement and the US Air Development Agreement Assignnient.

4] Owner and the City each severally certifies that it has no knowledge of any
violation of any law, ordinance, or governmental rate or regulation relating to the Property and has not
received any notlﬁcatxon from any federal, state, municipal or other governmental authonty having
jurisdiction over the Property alleging that any such violation exists.

3. The Development Agreement Supplement provides, among other things, for certain
statutorily-authorized property tax abatements with respect to the Property. In connection therewith and
pursuant to the Development Agreement Supplement, (i) the City acknowledges that the transfer of title to
the City may be by quit claim deed in the form attached as Exhibit “D” to the Development Agreement
Supplement with an automatic reversion of title to Owner (or its successors and assigns) upon any
termination of the Lease, and (ii) in accordance with the terms set forth in the Development Agreement
Supplement, the City will lease-back such real property to Owner under the terms of a lease substantially
in the form of the Lease attached as Exhibit “B” to the Original Development Agreement (subject to
certain modifications set forth in the Development Agreement Supplement and such other modifications
as mutually agreed on by the City and Owner and consented to by Agent) (the “Ground Lease”).

4, The City acknowledges that pursuant to the terms of the Ground Lease, in the event
Agent on behalf of the Lenders, forecloses (whether through judicial foreclosure or the exercise of a
power of sale), pursuant to the Deed of Trust or accepts a transfer in lieu of such a foreclosure, with
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respect to all or any portion of the Property and if such Property is subject {o the Ground Lease between
Owner and City (such Property and all improvements thereon, the “Leased Property”), and such
foreclosure or transfer in lieu of foreclosure results in a termination of the Ground Lease, the City agrees
that upon request made by Agent, Agent's and Lenders’ successor(s) in interest, or any purchaser of the
Property at or after such a foreclosure or transfer in lieu thereof as the case may be (each, a “Future
Owner” for purposes of this Section 4), the City wilt enter into a sale/leaseback pursuant to the Ground
Lease and in-connection therewith will enter into a new lease of the Leased Property with the Future
Owner, which new lease shall (a) commence as of the date of the transfer of the Leased Property from
the Future Owner to-the City and shall run for the remainder of the original term of the Ground Lease,
(b) be on the same terms and conditions the Ground Lease, (C) be intended as a Government Property
Lease as defined and contemplated by the provisions of A.R.S. §42-6201, et. seq., (d) contain such other
requirements as are necessary to enable the Future Owner to have the rights of *“Developer” under the
Development Agreement Supplement, and (e) shall contain protections substantiaily the same terms as
those set forth in Development Agreement as it pertains to the Property. : o

5 By its execution hereof, Agent, on behalf of itself and Lenders, hereby agrees and |

acknowleages that the City shall have no liability, duty or obligation to perform any obligation of
_ “Borrower” under the Loan Documents unless expressly assumed in writing by-the City.

6. All notices required or permitted to be given in connection herewith shall be in writing and
may be given in person or by United States mail, by commercial delivery service or by electronic
transmission with verified receipt. Any notice directed to a party to this Agreement shall become effective

. upon the earliest of the following: (a) actual receipt by that party; (b) delivery to the designated address
of that party, addressed to that party, or (c) if given by certified or registered United States ail, forty-eight
(48) hours after deposit with the United States Postal Service, postage prepaid, addressed to that party at
its designated address. The designated address of a party shall be the address of that party shown at the
beginning of this Agreement or such other address as that party, from time to time, may specify by notice
to the other parties. For purposes of Section 16.3 of the Ground Lease, Agent's name and address is
_ U.S. Bank National Association, 101 North First Avenue, Suite 1600, Phoenix, Arizona 85003, Attention:

Commercial Real Estate.

7. . This Agreement is executed and delivered to Agent for the benefit of Lenders at the
request of Owner for the purpose of inducing Agent and Lenders to continue to provide those loan
accommodations described above to Tempe Gateway and for Tempe Gateway to complete the GPLET
Transaction in accordance with the terms of the Loan Agreement with the understanding that Agent and
Lenders are relying upon the certifications, representations, and agreements contained herein and would
not provide such accommodations without this Agreement. '

This Agreement shall be binding upon the City, Tempe Gateway fand US Aif, and Agent on behalf of the -
Lenders, and their respective successors and assigns. Successors and assigns of Agent and Lenders,
including parties who refinance the Loan or purchase portions of the Property, in whole or in part, are
intended third party beneficiaries of this Agreement. .
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IN WITNESS WHEREOF, these presents axe executed as of the day of - 2008.
llCityN

CITY OF TEMPE, an Arizona municipal
"+ corporation

By:
Name:
Title:

APPROVED AS TO FORM:

City Attorney

“Tempe Gateway”

" TEMPE GATEWAY, L.L.C., a Delaware limited
. liability company

N By OWC Tempe, Inc., a Delaware corporation, |
its Manager : :

By:
Name:
Title:

“Agent’

-1J.8. BANK NATIONAL ASSOCIATION, a
national banking association

By:
Name:
Title:
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Recording Requested By -
And When Recorded Mail To: 250944A-31-5-5--

Hoyp

U.S. Bank National Association
101 North First Avenus, Suite 1600
Phoenix, AZ 85003-1902
Attention: Commercial Real Estate

(52501

L' P‘ Ll Space Abave For Recorder's Use

CONSTRUCTION DEED OF TRUST,
with Assignment of Rents, Security Agreement,
and Fixture Filing

THIS DEED OF TRUST SERVES AS A FIXTURE FILING UNDER THE ARIZONA UNIFORM
COMMERCIAL CODE.

TRUSTOR'S ORGANIZATIONAL IDENTIFICATION NUMBER 1S: DE-4342885.

THIS DEED OF TRUST SECURES ALL PRESENT AND FUTURE LOAN
DISBURSEMENTS MADE IN ACCORDANCE WITH THE TERMS OF THE
PROMISSORY NOTE AND THE LOAN AGREEMENT BETWEEN TRUSTOR AND
BENEFICIARY.

THIS DEED OF TRUST SECURES A VARIABLE RATE PROMISSORY NOTE WHICH
VARIES ACCORDING TO CHANGES IN CERTAIN CONTRACT RATES OF INTEREST
IN ACCORDANCE WITH THE TERMS OF THE PROMISSORY NOTE AND THE LOAN
AGREEMENT BETWEEN TRUSTOR AND BENEFICIARY.

The parties to this Construction Deed of Trust, with Assignment of Rents, Security Agresment,
and Fixture Filing (this "Deed of Trust"), dated for reference purposes as of February 29, 2008, are
TEMPE GATEWAY, L.L.C., a Delaware limited liability company, as trustor (the "Trustor”), whose mailing
address is: 2555 East Camelback Road, Suite 800, Phoenix, Arizona 85016, Attention: Senlor Vice
President, Real Estate Sales and Finance, U.S. BANK NATIONAL ASSOCIATION, a national banking
association, whose mailing address is 101 N. First Avenue, Suite 1800, Phoenix, Arizona 85003-1902,
Attention: Commercial Real Estate, as trustee (the "Trustee”), and U.S. BANK NATIONAL
ASSOCIATION, a national banking association, its successors and assigns, individually and as a Lender
and as Agent for the Lenders (as such terms are described and defined in the Loan Agreement referred
to in subsection 1.2 below) and their respective successors and assigns (individually or coliectively, as
the context shall infer, the “Beneficiary”) whose mailing address is 101 N. First Avenue, Suite 1600,
Phoenix, Arizona 85003-1802, Attention: Commercial Real Estate, as beneficiary and secured party (the
“Beneficiary”). Trustee is an affiliate of Beneficiary.

This Deed of Trust secures, among other things, repayment of a loan (the "Loan") described in
Section 1.2(a) below, which Loan is made pursuant to a certain loan agreement, entered into by Trustor
and Beneficiary (the "Loan Agreement”) dated as of the date hereof. This Deed of Trust and the Loan
Agreement, together with all of their exhibits, and all other documents which evidence, secure, or
otherwise pertain to the Loan, collectively constitute the "Loan Documents.” Capitalized terms used
above and elsewhere in this Deed of Trust without definition have the meanings given them in the Loan

1
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Agreement referred to and defined below. All terms not defined herein or in the Loan Agreement shall
have the meaning given them in the Uniform Commercial Code, as enacted in the State of Arizona, or
under the Uniform Commercial Code In any other state to the extent the same is applicable law
(collectively, as amended, recodified, and in effect from time to time, the "UCC"). if aterm is defined
differently in Article 9 of the UCC than in another Article, Article 9 shall control.

1. Grant In Trust and Secured Obijgations.

1.1 Grant In Trust. In consideration and for the purpose of securing payment and performance
of the Secured Obligations (as defined below), Trustor hereby imevocably and unconditionally grants,
bargains, conveys, sells, transfers, and assigns to Trustee, in trust for the benefit of Beneficiary, with power of
sale and right of entry and possession, all estate, right, title, and interest which Trustor now has or may later
acquire in and to the following property (all or any part of such property, or any interest In all or any part of it,
as the context may require, the "Property”).

(a) The rea! property located in Maricopa County, Arizona, as more fully described in
Exhibit A attached hereto and made a part hereof, together with all rights, privileges, easements,
appurtenances, tenements, hereditaments, rights of way, appendages, projections, water rights including
riparian and littoral rights and whether or not appurtenant, streets, ways, alleys, and strips and gores of land,
now or hereafter in any way belonging, adjoining, crossing or pertaining o such real property (the "Land");
together with .

(b) All buildings, structures and improvements now located or later to be constructed on
the Land (the "Improvements");. together with

(© All articles of personal property (including those specified below) and any
software imbedded therein, now owned or hereafter acquired by Trustor and attached to, ptaced upon for
an indefinite term, or used In connection with the Land and/or improvements, together with all goods and
other property that are, or at any time become, so related to the Property that an interest in them arises
under real estate law, or they are otherwise a "fixture” under applicable law (each a "Fixture,” collectively
“Fixtures"); together with

(d) All existing and future as-extracted collateral produced from or allocated to the
Land, including, all minerals, oil, gas, other hydrocarbons and associated substances, sulphur, nitrogen,
carbon dioxide, helium and any other commercially valuable substances which may be in, under or produced
from any part of the Land, and all products processed or obtained therefrom, and the proceeds thereof,
and all development rights and credits, air rights, water, water courses, water rights (whether riparian,
appropriative or otherwise, and whether or not appurtenant) and water stock, easements, rights-of-way, gores
or strips of land, and any land lying in the streets, ways, alleys, passages, roads or avenues, open or
proposed, in front of or adjoining the Land and Improvements; together with

(e) All existing and future leases, subleases, subtenancles, licenses, occupancy
agreements, concessions, and other agreements of any kind relating to the use or occupancy of all or any .
portion of the Property, whether now in effect o entered into in the future (each a "Lease,” collectively, the
“Leases") relating to the use and enjoyment of all or any part of the Land and Improvements, all
amendments, extensions, renewals, or modifications thereof (subject to Beneficiary's right to approve
same pursuant to the terms of the Loan Documents), and any and all guaranties of, and security for,
lessees' performance under any and all Leases, and all other agreements reating to or made in connection
with any of such Leases; together with

v} All rents (and payments in lieu of rents), royalties, issues, profits, income,
proceeds, payments, and revenues of or from the Property, and/or at any time payable under any and all
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Leases, including all rent loss insurance proceeds, prepaid rents and any and all security deposits
received or to be received by Trustor pursuant to any and all Leases, and all rights and benefils accrued,
or to accrue, to Trustor under any and all Leases {some or all collectively, as the context may require,

"Rents"); together with

) All rights to the name, signs, trade names, trademarks, trademark applications,
service marks, licenses, software, and symbols used in connection with the Land and Improvements;

together with

(h) All goods, materials, supplies, chattels, furniture, fixtures, machinery, apparatus,
fittings, equipment, and articles of personal property of every kind and nature whatsoever, including
consumable goods, now or hereafter located in or upon the Property or any part thereof, or to be attached to
or placed in or on, or used or useable in connection with any present or future use, enjoyment, occupancy or
operation of all or any part of the Land and Improvements, whether stored on the Land or elsewhere,
including by way of description but without limiting the generality of the foregoing, all computer systems,
telephone and telecommunication systems, televisions and television systems, pumps or pumping plants,
tanks, motors, conduits, engines, pipes, ditches and flumes, and also all gas and electrical apparatus
(including, but not limited to, all elactrical transformers, switches, switch boxes, and equipment boxes),
cooking, heating, cooling, air conditioning, sprinkler equipment, lighting, power equipment, ventilation,
incineration, refrigeration and plumbing apparatus, fixtures and equipment, screens, storm doors and
windows, stoves, wall beds, refrigerators, attached cabinets, partitions, ovens, ranges, disposals,
dishwashers, carpeting, ptants and shrubbery, ground maintenance equipment, ducts and compressors;
together with alt building materials, goods and personal property on or off the Property intended to be affixed
to or incorporated in the Property but not yet affixed to or incorporated in the Property, all which shall be
considerad to the fullest extent of the iaw to be real property for purposes of this Deed of Trust; together with

0] All building materials, equipment, work in process or other personal property of any
kind, whether stored on the Land or elsewhere, which have been or later will be acquired for the purpose of
being delivered to, incorporated into or installed in or about the Land or Improvements; together with

All deposit accounts of Trustor, including but not limited to, the Account (if any), the
Borrower's Funds Account (if any), the Replacement Reserve Account (if any), the Operating Reserve
Account (if any), and all Loan funds deposited into any such account, whether disbursed or not, and
Trustor's own funds now or later to be held on depaosit in all such accounts; together with

{k) Ali rights to the payment of money and all guaranties thereof and judgments
therefor, and all accounts, accounts receivable, reserves, deferred payments, refunds of real property and
personal property taxes and other refunds, cost savings, payments and deposits, whether now or later to be
received from third parties (including all eamest money sales deposits) or deposited by Trustor with third
parties (inciuding all utility deposits), wamranty rights, contract rights, management contracts, service
contracts, construction and architecturat contracts, contracts for the purchase and sale of the Property or any
part thereof, end-loan or other financing commitments, development and use rights, governmental permits
and licenses, applications, architectural and engineering plans, specifications and drawings, as-built
drawings, chattel paper, instruments, documents, promissory notes, drafts, letters of credit (other than letters
of credit in favor of Beneficiary), letter of credit rights (whether or not the letter of credit is evidenced by a
writing), supporting obligations, and general intangibles, including payment intangibles, whether any of the
foregoing are tangible or electronic, which arise from or relate to construction on the Land or to any business
now or later to be conducted on it, or to the Land and Improvements generally; together with

0] All insurance policles (and the unearned premiums therefor) and bonds required by
the Loan Documents and all proceeds thereof, and all proceeds (including all claims to and demands for
them) of the voluntary or involuntary conversion of any of the Land, the Improvements, or the other property
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described above Into cash or liquidated claims, including proceeds of all present and future fire, hazard or
casualty insurance policies and all condemnation awards or payments now or later to be made by any public
body or decree by any court of competent jurisdiction for any taking or in connection with any condemnation
or eminent domain proceeding, and all causes of action and their proceeds for any damage or injury to, or
defect in, the Land, the Improvements, or the other property described above or any part of them, or breach
of warranty in connection with the construction of the improvements, including causes of action arising in tort,
contract, fraud, misrepresentation, or concealment of a material fact; together with

{m) All books, records, and all recorded data of any kind or nature (regardiess of the
medium of recording) pertaining to any and all of the property described above, including records relating to
tenants under any leases, and the qualification of such tenants, and all certificates, vouchers, and other
documents In any way related thereto, and all records relating to the application and allocation of any
federal, state, and local tax credits or benefits, including computer-readable memory and any computer
hardware or software necessary to access and process such memory (collectively, the "Books and
Records"); together with

{n) All commercial tort claims Trustor now has or hereafter acquires relating to any of
the property described above; together with

{0) All software embedded within or usad in connection with any of the property
described above; together with -

(9] All products, accounts, and proceeds (cash or non-cash) of, additions, betierments,
extensions, accessions and accretions to, substitutions, renewals and reptacements for, and changes In any
of the property described above, including all proceeds of any voluntary or involuntary disposition or claim
respecting any such property (arising out of any judgment, condemnation or award, or otherwise arising) and
all supporting obligations ancillary to or arising in connection therewith, general intangibles (including
payment intangibles) arising In connection therewith, and alf goods, accounts, instruments, documents,
promissory notes, chatte! paper, deposit accounts, supporting obligations, and general intangibles (including

payment intangibles) (whether any of the foregoing are tangible or electronic), wherever located, acquired
with cash proceeds of any of the foregoing or its proceeds.

Trustoer shall and will warrant and forever defend the above-bargained Property in the quist and peaceable
possession of Trustee, its successors and assigns, against all and every person or persons lawfully claiming
or to claim the whole or any part thereof. Trustor agrees that any greater title to the Property hereafter
acquired by Trustor during the term hereof shall be subject hereto,

1.2 Secured Obligations.

(a) Trustor makes the grant, bargain, conveyance, sale, transfer, and assignment set
forth above and grants the security interest set forth in Section 3 below for the purpose of securing the
following obligations (the "Secured Obligations") in such order of priority as Beneficiary may determine:

@) Payment of all obligations at any time owing under gpig or more
promissory.notes (each a “Note, collectively, "Notes") dated as of February 2008, payable by
Trustor as maker to the order of Beneficiary in the stated principal amount of Sixty-Eight Million
Nine Hundred Sixty Thousand and No/100 Dollars ($68,860,000.00) to the order of Beneficiary,
and ' ’

(ii} Payment and performance of all obligations of Trustor under this Deed of
Trust; and
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(i) Payment and performance of all obligations of Trustor under the Loan
Agreement, under any Loan Documents, and under any rate lock agreement or interest rate
protection agreement (such as any rate lock agreement, interest rate swap agreement,
international Swaps and Derivatives Association, Inc. Master Agreement, or similar agreement or
arrangements now existing or hereafter entered into by Trustor and Beneficiary in connection with
the Loan evidenced by the Note to hedge the risk of variable rate interest volatility or fluctuations
in interest rates as any such agreement or arrangement may be modified, supplemented and in
effect from time to time); provided, hiowever, that this Deed of Trust does not secure any Loan
Document or other document, or any provision of any Loan Document or other document, that is
expressly stated to be unsecured, and

{iv) Payment and performance of all future advances and other obligations that
Trustor, or any successor in interest to Trustor, and/or any other obligor (if different than Trustor), or
any successor in ownership of all or part of the Property, may agree to pay and/or perform (whether
as principal, surety, or guarantor) for the benefit of Beneficiary, when a writing evidences the
parties’ agreement that the advance or obligation be secured by this Deed of Trust; and

V) Payment and performance of alt modifications, amendments, extensions,
and renewals, however evidenced, of any of the Secured Obligations, including any successor
agreements or instruments which restate and supersede any agreements or instruments avidencing
the Secured Obligations.

(b) All persons who may have or acquire an interest in all or any part of the Property
will be considered to have notice of, and will be bound by, the terms of the Secured Obligations and each
other agresment or instrument made or entered into in connection with each of the Secured Obligations.
Such terms include any provisions in the Note or the Loan Agreement which permit borrowing, repayment,
and reborrowing, or which provide that the interest rate on one or more of the Secured Obligations may vary

from time to time.
2, Assign (o] sor's Interest in Leases and Assignme Rents.
21 Absolute Assignment. Effective upon the recordation of this Deed of Trust, Trustor

hereby irrevocably, absotutely, presently, and unconditionally assigns, transfers, and sets over to Beneficiary:

(a) Al of Trustor's right, title, and interest in, to, and under any and all Leases, all
amendments, extensions, renewals, or modifications thereof (subject to Beneficiary's right to approve
same pursuant to the terms of the Loan Documents), and any and all guaranties of, and security for,
lessees' performance under any and ali Leases, and all other agreements relating to or made in connection
with any of such Leases; and

(b) All Rents.

In the event that anyone establishes and exercises any right to develop, bore for, or mine for any water,
gas, oil, or mineral on or under the surface of the Property, any sums that may become due and payable
to Trustor as bonus or royalty payments, and any damages or other compensation payable to Trustor in
connection with the exercise of any such rights, shall also be considered Rents assigned under this
Section.

THIS IS AN ABSOLUTE ASSIGNMENT, NOT AN ASSIGNMENT FOR SECURITY ONLY.

22 Grant of License. Beneficiary hereby confers upon Trustor a license (the "License”) to
collect and retain the Rents as they become due and payable, so long as no Event of Default (as such term
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is defined below) shall exist. Upon the occurrence of an Event of Default, the License shall terminate
(automatically and without notice or demand of any kind and without regard to the adequacy of Beneficiary's
security under this Deed of Trust).

23  Collection and Application of Rents and Enforcement of Leases. Subject tothe

License granted to Trustor above and the other provisions of this Section, Beneficiary has the right, power,
and authority to collect any and all Rents and enforce the provisions of any Lease. In connection with the
provisions of this Section, Trustor hereby constitutes and irevocably appoints Beneficiary its attorney-in-
fact, with full power of substitution, to perform any and all of the following acts, if and at the times after the
occurrence of an Event of Default when Beneficiary in its sole and absolute discretion may so choose:

@) Demand, receive, and enforce payment of any and all Rents, and endorse all
checks and other payment instruments related thereto;

{b) Give receipts, releases, and satisfactions for any and all Rents;

) Sue either in the name of Trustor or in the name of Beneficiary for any and all

Enforce the provisions of any and all Leases;
(e) Enter into Leases; and/or

) Perform and discharge any and all undertakings of Trustor or otherwise under any
Lease.

The appointment granted in this Section shall be deemed to be a power coupled with an interest.
Beneficiary's rights under this Section do not depend on whether or not Beneficiary takes possession of the
Property as permitted under this Deed of Trust. tn Beneficiary's sole and absoiute discretion, Beneficiary

may choose to collect Rents or enforce any and all Leases either with or without taking possession of the
Property and either in person or through a court-appointed receiver. Beneficiary's rights and powers under
this Section are In addition to the other remedies herein provided for upon the occurrence of an Event of
Default and may be exercised independently of or concurrently with any other such remedies.

24 Notice. All lessees under any and all Leases are hereby imevocably authorized and
notified by Trustor to rely upon and to comply with (and will be fully protected in so doing) any notice or
demand by Beneficiary for the payment to Beneficiary of any rental or other sums which may at any time
become due under the Leases, or for the performance of any of lessees’ undertakings under the Leases,
and lessees have no tight or duty to inquire whether any Event of Default has actually occurred or is then
existing hereunder or to obtain Trustor's consent.

2.8 Proceeds. Beneficiary has the right to apply all amounts received by it pursuant to this
assignment to pay any of the following in the amounts and in the order Beneficiary deems appropriate:
(a) any and all Secured Obligations, in any order and proportions as Beneficiary in its sole and absolute
discretion may choosa, and (b) the costs and expenses of operation of the Property and coltection of
Rents and other sums that may be incurred by Trustee, Beneficiary, and/or any receiver, including but not
limited to reasonable attomeys' fees and any and all expenses of leasing, operating, maintaining, and
managing the Property, and all other costs and charges incident to the Property; including, without
limitation, (i} salaries, fees, commissions and wages of a managing agent, and other employees, agents,
or Independent contractors; (i) taxes, charges, claims, assessments, any other liens, and premiums for afl
insurance; and (jii) the cost of all alterations, rencvations, repairs or replacements, and all expenses
incident to taking and retaining possession of the Property. In addition, Beneficiary may hold the same as
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security for the payment of the Secured Obligations. Beneficiary shall have no liabllity for any funds
which it does not actually receive.

26 Beneficiary Not Responsible. Under no circurnstances shall Beneficiary have any duty to
produce Rents from the Property. Regardless of whether or not Beneficiary, in person or by agent, takes
actual possession of the Land and the Improvements, Beneficiary is not and shall not be deemed to be:

(@) A "mortgagee in possession” for any purpose;

(b) Responsible for performing any of the obligations of the Trustor as lessor under
any lease;

{© Responsible for any waste committed by lessees or any other parties, any
dangerous or defective condition of the Property, or any negligence in the management, upkeep, repair or
controt of the Property; or

(d) Liable in any manner for the Property or the use, occupancy. enjoyment or
operation of all or any part of it.

27 Leasing. Trustor shall not accept any deposit or prepayment of Rents for any rental period
exceeding one (1) month without Beneficary’s express prior written consent. Trustor shall not lease the
Property or any part of it except strictly in accordance with the Loan Agreement. Trustor shail apply all
Rents received by it in the manner required by the Loan Agreement.

3. f Sec nterest.

3.1 Security Agreement. The parties intend for this Deed of Trust to create a lien on the
Property, and an absolute assignment of the Rents and Leases, all in favor of Beneficiary. The parties
acknowledge that some of the Property and some of the Rents and Leases may be determined under
applicable law to be personal property of fixtures. To the extent that any Property, Rents, or Leases may be
or be determined to be personal property, Trustor, as debtor, hereby grants to Beneficiary, as secured party,
a security interest in all such Property, Rents, and Leases, fo secure payment and performarice of the
Secured Obligations. This Deed of Trust constitutes a security agreement under the UCC, covering all such
Property, Rents, and Leases. To the extent such Property, Rents, or Leases are not real property
encumbered by the lien granted above, and are not absolutely assigned by the assignment set forth above, it
is the intention of the parties that such Property, Rents, and/or Leases shall constitute "proceeds, products,
offspring, rents, or profits” (as defined in and for the purposes of Section 552(b) of the United States
Bankruptcy Code, as such section may be modified or supplemented) of the Land and Improvements.

3.2 Financing Statements; Authorization to File: Power of Attorney. Trustor hereby

authorizes Beneficiary, at any time and from time fo time, to file any initial financing statements,
amendments thereto, and continuation statements, with or without the signature of Trustor, as authorized
by applicable law, as applicabie to the Property or any part thereof. Trustor shall pay all fees and costs
that Beneficiary may incur in filing such documents in public offices and in obtaining such record searches
as Beneficiary may reasonably require and all other reasonable fees and costs Beneficiary incurs in
connection with perfection of its security interests. For purposes of such filings, Trustor agrees to
promplly furnish any information requested by Beneficiary. Trustor also ratifies its authorization for
Beneficiary to have filed any like initial financing statements, amendments thereto, or continuation
statements if filed prior to the date of this Deed of Trust. Trustor hereby irrevocably constitutes and
appoints Beneficlary, with full power of substitution, as its true and lawful attorneys-in-fact with full
irrevocable power and authority in the place and stead of Trustor to execute in Trustor's name any such
documents and to otherwise carry out the purposes of this Section, to the extent that Trustor's
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authorization above is not sufficient. Such power is deemed to be coupled with an interest, and is
therefore irrevocable. If any financing statement or other document is filed in the records normally
pertaining to personal property, that filing shall never be construed as in any way derogating from or
impairing this Deed of Trust or the rights or obligations of the parties under it

Everything used in connection with the Property and/or adapted for use therein and/or which is
described or reflected in this Deed of Trust is, and at all times and for all purposes and in all proceedings both
legal or equitable shall be regarded as part of the real estate encumbered by this Deed of Trust regardless of
whether (i) any such item is physically attached to the Improvements, (if) serial numbers are used for the
better identification of certain equipment items capable of being thus identified in a recital contained herein or
in any list filed with Beneficiary or (jil) any such item is referred to or reflected in any such Financing
Statement so filed at any time. Similarly, the mention in any such Financing Statement of (1) rights in or to
the proceeds of any fire and/or hazard insurance policy, or (2) any award in eminent domain proceedings for
a taking or for lessening of value, or (3) Trustor's interest as lessor in any present or future lease or rights to
income growing out of the use and/or occupancy of the property conveyed hereby, whether pursuant to lease
or otherwise, shall never be construed as in any way altering any of the rights of Beneficiary as determined
by this instrument or impugning the priority of Beneficiary's lien granted hereby or by any other recorded
document. Such mentian in the Financing Statement is declared to be soiely for the protection of Beneficlary
in the event any court or judge shali at any time hold, with respect to the matters set forth in the foregoing
clauses (1), (2), and (3), that notice of Beneficiary's priority of interest is required in order to be effective
against a particular class of persons, including but not limited to the federal govemment and any subdivisions
or entity of the federal government, shall be filed in the UCC records.

4. ive ina Sta ; Fixt iling and ructio e.

This Deed of Trust constitutes a financing statement filed as a fixture filing under the applicable
section of the UCC, covering any Property which now is or later may become fixtures attached to the
Land or Improvements. This Deed of Trust shall also be effective as a financing statement covering as-
extracted collateral (including oit and gas), accounts, and general intangibles under the UCC, which will
be financed at the wellhead or minehead of the wells or mines located on the Land and is to be filed of
record in the real estate records of each county where any part of the Land Is situated. This Deed of
Trust shall also be effective as a financing statement covering any other Property and may be filed in any
other appropriate filing or recording office. The mailing address of Trustor is the address of Trustor set
forth at the end of this Deed of Trust, and the address of Beneficiary from which information concerning
the security interests hereunder may be obtained is the address of Beneficiary set forth at the end of this
Deed of Trust. A carbon, photographic, or other reproduction of this Deed of Trust or of any financing
statement related to this Deed of Trust shall be sufficient as a financing statement for any of the purposes
referred to in this Section. This Deed of Trust is also a "Construction Mortgage," as defined in the UCC to
the extent it secures an obligation incurred for the construction of an improvement on the Land (including the
acquisition cost of the Land), or the refinancing of an obligation incurred for the construction of an
improvement on the Land (inciuding the acquisition cost of the Land).

5. Rights and Duties of the Parties.

5.1 Representations and Warranties. Trustor represents and warrants that, except as
previously disclosed to Beneficiary in writing:

(@) Trustor is indefeasibly seized of and lawfully possesses and holds good and
marketable fee simple title to all of the Land and the Improvements, unless any portion of Trustor's present
interest in the Land is described in Exhibit A as a leasehold interest, in which case Trustor lawfully
possesses and holds a leasehold interest in such portion of the Land as stated in Exhibit A: and Trustor
and its successors and assigns warrant and shall forever defend title to the Property, subject only to such
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exceptions and conditions to title as Beneficiary has approved in its sole and absolute discretion (the
"Permitted Title Exceptions”) (and any fater such encumbrances approved by Beneficiary in writing), unto
Trustee and Trustee's successors and assigns against the claims and demands of all persons claiming orto

claim the same or any part thereof,

(b) Trustor has the full and unlimited power, right, and authority to encumber the
_ Property and assign the Rents;

{¢) This Deed of Trust creates a first and prior lien on the Property free and clear of
all liens, encumbrances, and claims whatsoever, subject only to the Permitted Title Exceptions;

, (d) The Property inciudes all property and rights which may be reasonably necessary or
desirable to promote the present and any reasonable future beneficial use and enjoyment of the Land and

the Improvements;

(e) Trustor owns any Property which is personal property free and clear of all liens,
encumbrances, and claims whatsoever, as well as any security agreements, reservations of title, or
conditional sales contracts, and there is no presently effective financing statement affecting such personal
property on file in any public office nor is any of such personal property subject to a security interest
having priority over Beneficiary's priority to the same except with respect to junior indebtedness, If any,
approved and permitted by Beneficiary as a Permitted Title Exception and Trustor has the right to convey
and encumber such property and will warrant and defend such property against the claims of all persons
and parties;

4] The Property has frantage on and direct access for ingress and egress to publicly
dedicated streets;

@ Electricity (and gas, if available), waler facilities, sewer facllities and any other
necessary utilities are avaitable, or will be available upon completion of the Improvement in accordance with

Sectlon 3.1(b) of the Loan Agreement, and will thereafter be available, in sufficient capacity to service the
Property satisfactorily and any easements necessary to the fumishing of such utifities are or will be granted

and duly recorded; and

) Trustor's exact legal name, and, if Trustor is not an individual, organizational
identification number (if any assigned by Trustor's state of incorporation or organization) are comectly set forth
in this Deed of Trust. If Trustor is an individual, Trustor's principal residence has for the preceding four
months been and will continue to be (unless Trustor notifies Beneficiary of any change in writing at least thirty
(30) days prior to the date of such change) the address of the principal residence of Trustor as set forth at the
end of this Deed of Trust. ! Trustor is not an individual, Trustor is an organization of the type and (if not an
unregistered entity) is incorporated in or organized under the laws of the state specified in the introductory
paragraph of this Deed of Trust. If Trustor is an unregistered entity (including a general partnership), it is
organized under the laws of the state specified in the introductory paragraph of this Deed of Trust. Trustor's
principal place of business and chief executive office and the place where it keeps its Bocks and Records has
for the preceding four months (o, if less, the entire period of the existence of Trustor) been and will continue
to bé (unless Trustor notifies Beneficiary of any change in writing at least thirty (30) days prior to the date of
such change) the address of Trustor set forth at the end of this Deed of Trust.

()] To the best of Trustor's knowledge and belied, Trustor has no presently currently
existing commercial tort claims relating to any of the Property. If Trustor later acquires any such commercial
tort claims relating to any of the Property, Trustor shall promptly provide to Beneficiary a detailed description
of any such claim and shall execute all documents necessary for Beneficiary to perfect its security interest

therein.
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5.2 Taxes a sessments.

(a) Trustor shalt pay prior to delinquency all taxes, levies, charges and assessments,
including assessments on appurtenant water stock (individually and collectively, an "Imposition"),
imposed by any public or quasi-public authority or utility company that are (or if not paid, may become) a
lien on all or part of the Property or any interest in it, or that, if not paid, may cause any decrease in the
value of the Property or any part of it. if any Imposition becomes delinquent, Beneficiary may require
Trustor to present evidence that it has been paid in full, on ten (10) days’ written notice by Beneficiary to
Trustor. Notwithstanding the foregoing provisions of this Section, Trustor may, at its expense, contest the
validity or application of any imposition by appropriate legal proceedings promptly initiated and conducted
in good faith and with due diligence, provided that (i) Beneficiary is reasonably satisfied that neither the
Property nor any part thereof or interest therein will be in danger of being sold, forfeited, or lost as a result
of such contest, and (ii) Trustor shall have posted a bond or fumished other security as may be
reasonably required from time to time by Beneficlary, and provided further that if at any time payment of
any obligation imposed upon Trustor by this Section becomes necessary to prevent a lien foreclosure
sale or forfeiture or loss of the Property, or any part thereof, then Trustor must pay the same in sufficient
time to prevent such sale, forfeiture, or loss. ’

{b) Following an Event of Default (as such term is defined below), Trustor shall, upon
demand of Beneficiary, pay monthly to Beneficiary an amount sufficient, as estimated by Beneficiary, to
accumulate the sum required to pay thirty (30) days prior to the due date thereof the annual cost of any
real property taxes and any assessments and the estimated next premiums for hazard and other required
insurance on the Property. These funds will be held by Beneficiary (and may be commingled with other
funds of Beneficiary) without interest and will be released to Trustor for payment of Impositions and
insurance premiums, or directly applied to such costs by Beneficiary, as Beneficiary may elect.

63 Performance of Secured Obligations. Trustor shall promptly pay and perform each
Secured Obligation in accordance with its terms.

6.4 Llens, Charges. and Encumbrances. Trustor shall immediately discharge any lien on the
Property that Beneficiary has not expressly cansented to in writing. Trustor shall pay when due each
obligation secured by or reducible to a lien, charge, or encumbrance which now does or later may encumber
all or part of the Property or any interest in it, whether the lien, charge, or encumbrance is or would be senior
or subordinate to this Deed of Trust. This Section is subject to any right granted to Trustor in the Loan
Agreement to contest in good faith claims and liens for labor done and materials and services fumished in
connection with construction of the Improvements. Trustor shall pay, perform and observe all obligations
under any Permitted Title Exceptions, and will not modify or permit modification of therm without Beneficiary's
prior written consent.

8.6 Damages and Insura Condemnation cee

(@) Trustor hereby absolutely and irrevocably assigns to Beneficiary, and authorizes
the payor to pay to Beneficiary, the foliowing claims, causes of action, awards, payments, and rights to
payment (whether awarded or to be awarded or which may be awarded because of judicial action, private
action, settiement, or compromise):

(0] All awards of damages and all other compensation payable directly or
indirectly because of a condemnation, proposed condemnation or taking for public or private use
which affects all or part of the Property or any interest in it; and
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{ii) All other awards, claims, and causes of action, arising out of any warranty
affecting all or any part of the Property, or for damage or injury to or decrease in value of all or part
of the Property or any interestin it; and

{iii) All proceeds of any insurance policies payable because of loss sustained
to all or part of the Property, whether or not such insurance policies are required by Beneficlary; and

) All interest which may accrue on any of the foregoing.
(b) Trustor shall immediately notify Beneficiary in writing if:

()] Any damage occurs or any injury or loss is sustalned to all or any part of
the Property, or any action or praceeding relating to any such damage, injury, or loss is
commenced; or

(i) Any offer is made, or any action or proceeding is threatened or
commenced, which relates to any actual or proposed condemnation or taking of all or part of the

Property.

(¢ If Beneficiary chooses to do so, Beneficiary may in its own name appear in or
prosecute any action or proceeding to enforce any cause of action based on warranty, or for damage, injury,
or foss to all or part of the Property, and Beneficiary may make any compromise or settlement of the action
or proceeding with respect to its rights and interests to the extent that such rights and interest are separate
from the rights and interest of Trustor. Beneficiary, if it so chooses, may participate in any action or
proceeding relating to condemnation or taking of all or part of the Property, and may join Trustor in adjusting
any loss covered by Insurance, and in connection therewith, Beneficiary shall have the right to be
represented by counsel of its choice.

d All proceeds of these assigned claims and all other property and rights which
Trustor may receive or be entitlied to shall be paid to Beneficiary. [n each instance, Beneficiary shall apply
stich proceeds first toward reimbursement of all of Beneficlary's costs and expenses of recovering the
proceeds, including reasonable attomeys' fees. If, in any instance, each and all of the following conditions
are satisfied in Beneficiary's reasonable judgment, Beneficiary shail permit Trustor to use the balance of
such proceeds (the "Net Claims Proceeds”) to pay costs of repairing or reconstructing the Property in the
manner described below:

@) The plans and specifications, cost breakdown, construction contract,
construction schedule, contractor and payment and performance bond for the work of repair or
reconstruction shall all be reasonably acceptable to Beneficiary; and

(i) Beneficiary shall receive evidence reasonably satisfactory to it that after
repair or reconstruction, the Property would be at least as valuable as it was immediately before
the damage or condemnation occurred, and in this regard and notwithstanding any other
provisions of the Loan Documents, Beneficiary may order an appraisal from an appraiser
acceptabla to Beneficlary, the cost of which shall be bome by Trustor; and

(i) The Net Claims Proceeds (together with the net proceeds of any rental
Interruption Insurance and reasonably projected rental receipts during the repair or reconstruction
period) shall be sufficlent in Beneficlary's determination to pay for the total cost of repair or
reconstruction, including all associated development costs and interest and other sums projected
to be payable on the Secured Obligations until the repair or reconstruction is complete; or Trustor
shall provide its own funds in an amount equal to the difference between the Net Claims

"
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Proceeds and a reasoriable estimate, made by Trustor and found acceptable by Beneficiary, of
the total cost of repair or reconstruction; and

(iv) Unless otherwise agreed to by Beneficiary, Beneficiary shall receive
evidence satisfactory to it that, after the repair or reconstruction is complete, (1) all non-residentiat
leases acceptable to Beneficiary will continue (or a replacement therefor reasonably satisfactory to
Beneficiary immediately commences); end (2) the Property will continue to operate in substantially
the same manner, and will generate the same debt service coverage as immediately before the
damage or condemnation occurred; and

) Beneficiary ghall be satisfied that the repair or reconstruction can be
completed prior to the maturity date of the Note; and

(vi)  Nodafault or Event of Default (as defined in the applicable document,
subjéct to applicable notice and cure periods) shall have occurred and be continuing under this Deed
of Trust, the Note, the Loan Agreement or any other Loan Document.

If Beneficiary finds that such conditions have been met, Beneficiary shall hold the Net Claims Proceeds, and
any funds which Trustor is required to provide, in an account and shall disburse them to Trustor to pay costs
of repair or reconstruction upon presentation of evidence reasonably satisfactory to Beneficiary that repair or
reconstruction has been completed satisfactorily and lien-free, including partial progress payments of Net
Claims Proceeds from time to time, in accordance with a cost breakdown approved by Beneficiary and the
same procedures and subject to the same conditions as are set forth in the Loan Agreement for Loan
disbursements. However, if Beneficlary finds that one or more of such conditions have not been satisfied,
Beneficiary may apply the Net Claims Proceeds to pay or prepay some or all of the Secured Obligations
in such order and proportions as Beneficiary may determine, all without affecting the lien and security
interest created by this Deed of Trust.

(e) Notwithstanding the foregoing, in the event any govemmental agency or authority
shall require, or commence any proceedings for, the demolition of any buildings or structures comprising a
substantial part of the Improvements, or shall commence any proceedings to condemn or otherwise take
pursuant to the power of eminent domain a material portion of the Land or improvements, Beneficiary may, at
its option, declare the Secured Obligations to be immediately due and payable and apply any condemnation
awards or proceeds to the Secured Obligations.

U] Trustor hereby specifically, unconditionally, and irrevocably waives all rights of a
property owner granted under any applicable iaw that provides for allocation of condemnation proceeds
between a property owner and a lienholder, and any other law or successor statute of similar import.

56 P, ads.

(a) Trustor hereby absolutely and irrevocably assigns to Beneficlary, and authorizes
the payor to pay to Beneficiary, all payments, rights to payment, and all other compensation payable,
directly or indirectly, under any payment, performance, or other bond (each a "Surety Bond") related to, or
Issued in connection with, the construction of any Improvements or the performance of any acts, retated to
the Property or any interest in it, whether or not such Surety Bonds are required by Beneficiary.

(b) Trustor shall immediately notify Beneficiary in writing of:

)] Any threatened or actual default or breach of any obligation under any
Surety Band; or
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(i) Any action or inaction, including a breach by any contractor under their
contract (if applicable), which would give rise to the obligation of the payor/surety to pay any sums
or perform any acts pursuant to the terms of any Surety Bond.

() If Beneficiary chooses to do 5o, after the occurrence of an Event of Default under
the Loan Documents, Beneficiary may in its own name appear in or prosecute any action or proceeding to
enforce any cause of action based on any claim under a Surety Bond, and Beneficiary may make any
compromise or settlement of any such action or proceeding.

{d) All proceeds of these assigned payments, rights to payment, and compensation
payable, directly of indirectly, under any Surety Bond which Trustor may receive or be entitled to, shall be
paid to Beneficiary. in each instance, Beneficiary shall apply such proceeds first toward reimbursement of
all of Beneficiary's costs and expenses of recovering the proceeds, including reasonable attomeys’ fees. If
Trustor desires to use the balance of such proceeds (the "Net Bond Proceeds") to pay the costs of
completing all or a part of the construction of certain of the improvements, and each and all of the following
conditions are satisfied in Beneficiary's reasonable judgment, Beneficiary shall permit Trustor to pay such
costs of construction, in the manner described below:

(i) The plans and specifications, cost breakdown, construction contract
(including any replacement contract), construction schedule (including all revisions thereto),
contractor (including any reptacement contractor), and, if required by Beneficiary, any replacement
payment and performance bond for the construction work, shall all be acceptable to Beneficiary,
and

(ii) To the extent allowed pursuant to the terms of the Surety Bond,
Beneficiary shall have approved any replacement contractor(s); and

D) Beneficiary shall receive evidence satisfactory to it that after the
construction is complete, the Property would be at least as valuable as it would have been if
completed pursuant to the original construction contract, and in this regard and notwithstanding
any other provisions of the Loan Documents, Beneficiary may order an appraisal from an
appraiser acceptable to Beneficiary, the cost of which shall be borne by Trustor; and

{iv) The Net Bond Proceeds shalt be sufficient in Beneficiary's determination to
pay for the total cost of the applicable construction, including all associated development costs and
interest and other sums projected to be payable on the Secured Obligations until the applicable
construction is complete; or Trustor shall provide its own funds in an amount equal to the difference
batween the Net Bond Proceeds and a reasonable estimate, made by Trustor and found
acceptable by Beneficiary, of the total cost of such construction; and

) Beneficiary shall be satisfied that the repair or reconstruction can be
completed prior to the maturity date of the Note; and

(vi} No default or Event of Default (as defined in the applicable document,
subject to applicable notice and cure periods) shall have occurred and be continuing under this Deed
of Trust, the Note, the Loan Agreement or any other Loan Document.

If Beneficiary finds that such conditions have been met, Beneficiary shall hold the Net Bond
Proceeds, and any funds which Trustor is required to provide, in a non-interest-bearing account and shall
disburse them to Trustor to pay costs of construction upon presentation of evidence reasonably
satisfactory to Beneficiary that the construction has been completed satisfactorily and fien-free, including
partial progress payments of Net Bond Proceeds from time o time, in accordance with a cost breakdown
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approved by Beneficiary and the same procedures and subject to the same conditions, as are set forth in
the Loan Agreement for Loan disbursements. However, if Beneficiary finds that one or more of such
conditions have not been satisfied, Beneficiary may apply the Net Bond Proceeds to pay or prepay some
or all of the Secured Obligations in such order and proportions as Beneficiary may choose, all without
affecting the lien and security interest created by this Deed of Trust.

(e) Notwithstanding anything herein to the contrary, to the extent that any of the terms
of this Section conflict with the terms of any Surety Bond which has been approved in writing by Beneficiary,
the terms of such Surety Bond shall control.

5.7 Maintepance and Preservation of Property.

(@) Trustor shall insure the Property as required by the Loan Agreement and keep
the Property in good condition and repair.

(b) Trustor shall not rerove or demolish the Property or any part of it, or alter, restore
or add to the Property, or initiate or allow any change in any zoning or other land use classification which
affects the Property or any part of it, except as permitted or required by the Loan Documents or with
Beneficiary's express prior written consent in each instance.

{c) if all or part of the Property becomes damaged or destroyed, Trustor shall promptly
and completely repair and/or restore the Property in a good and workmanlike manner in accordance with
sound building practices and notwithstanding the unavailability (for whatever reason) of insurance proceeds
from any Property insurer; provided, however, this subsection is subject to the provisions of Sections 8.5
and 5.6 above.

(d) Trustor shall not commit or allow any act upon or use of the Property which would
violate: (i) any applicable law or order of any governmental authority, whether now existing or later to be
enacted and whether foreseen or unforeseen; or (i) any public or private covenant, condition, restriction or
equitable servitude affecting the Property. Trustor shall not bring or keep any article on the Property or
cause or allow any condition to exist on it, if that could invalidate or would be prohibited by any insurance
coverage required to be maintained by Trustor on the Property or any part of it under the Loan Documents.

(e) Trustor shall not commit or allow waste of the Property, including those acts or
omissions characterized under the Loan Documents as waste that arise out of Hazardous Substances (as
such term is defined in the Loan Documents).

U] Trustor shall perform alt other acts which from the character or use of the Property
may be reasonably necessary to maintain and preserve its value and utility.

(9) If any part of Trustor's interest in the Property is a leasehold interest, Trustor shall
observe and perform all obligations of Trustor under any such lease or leases and shall refrain from taking
any actions prohibited by any lease or leases, and Trustor shall preserve and protect such teasehold
estate and its value,

(h) If any easement or right of way appurtenant to, or recorded agreement which
benefits, the Property exists or is hereafter entered into, Trustor shall perform its obligations and duties
under such easement, right of way, or agreement, and shall take all such actions as may be necessary to
prevent such easement, right of way, or agreement from being terminated for Trustor's non-performance.
Effective upon the occumence of an Event of Default, Trustor irevocably appoints Beneficiary its attorney-
in-fact, with full power of substitution, for the purpose of performing any act to be performed by Trustor
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under any such easement, right of way, or agreement such power deemed to be coupled with an interest
and therefore irevocable.

58 Trustee's Acceptance of Trust. Trustee accepts this trust when this Deed of Trust is
recorded.

59 Releases, Extensions, Modifications, and Additional Security.

(a) From time to time, Beneficiary may perform any of the following acts without
incurring any liability or giving notice to any person:

(i) Release any person liable for payment of any Secured Obligation; or

()] Extend the time for payment, or otherwise alter the terms of payment, of
any Secured Obligation; or

(iii} Accept additional real or personal property of any kind as security for any
Secured Obligation, whether evidenced by deeds of trust, mortgages, security agreements or any
other instruments of security; or

(iv) Alter, substitute or release any property securing the Secured Obligations.

(o)) From time to time, when requested to do so by Beneficiary in writing, Trustee may
perform any of the following acts without incuring any liability or giving notice to any person:

(i) Consent to the making of any plat or map of the Property or any part of i;

(i) Join in granting any easement or creating any restriction affecting the
Property,; or

(iii) Join in any subordination or other agreement affecting this Deed of Trust
or the lien of it; or

(iv) Reconvey the Property or any part of it without any warranty.

5.10  Reconveyance; Release. When all of the Secured Obligations have been paid and
performed in full, and no further commitment to extend credit continues under the Secured Obligations, then
{except to the extent expressly provided herein with respect to the survival of any indemnifications,
representations, warranties, and other rights which are to continue following the release or reconveyance
hereof) Trustee shall reconvey the Property from the liens, security interests, conveyances and assignments
herein, and this Deed of Trust and all promissory notes and instruments evidencing the Secured Obligations
shall be retumed to the appropriate party or parties. Any such reconveyance shall be without warranty to the
person or persons legally entitied to it. - Such person or persons shall pay any costs of recordation. Neither
Beneficiary nor Trustee shall have any duty to determine the rights of persons claiming to be rightful grantees
of any reconveyance.

5141 Compe xculpati fon.

(a) Trustor agrees to pay fees in the maximum amounts legally permitted, or
reasonable fees as may be charged by Beneficiary and Trustee when the law provides no maximum limit,
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for any services that Beneficiary or Trustee may render in connection with this Deed of Trust, including
Beneficiary's providing a statement of the Secured Obligations or Trustee's rendering of services in
connection with a release or reconveyance (full or partial). Trustor shall also pay or reimburse all of
Beneficiary's and Trustee's costs and expenses which may be incurred in rendering any such services.
Trustor further agrees to pay or reimburse Beneficiary for all costs, expenses, and other advances which
may be incurred or made by Beneficiary or Trustee in any efforts to enforce any terms of this Deed of Trust,
including the exercise of any rights or remedies afforded to Beneficiary or Trustee or both of them under the
remedies section below, whether any lawsuit is filed or not, or in defending any action or proceeding arising
under or relating to this Deed of Trust, including reasonable attorneys' fees and other legal costs (which
shaltinclude reimbursement for the allocated costs of in-house counsel used by Beneficiary and/or Trustee to
the extent not prohibited by law), costs of any Trustee's Sale (as described below), any judicial foreclosure of
this Deed of Trust, and any cost of evidence of tile. f Beneficlary chooses to dispose of Property through
more than one Trustee's Sale or judicial foreclosure, Trustor shall pay all costs, expenses, or other advances
that may be incurred or made by Trustee or Beneficiary in each of such Trustee's Sales or judicial forediosure
actions.

(b) Beneficiary shall not be directly or indirectly liable to Trustor or any other person as
a consequence of any of the following:

(i) Beneficiary's exercise of or failure to exercise any rights, remedies or
powers granted to Beneficiary in this Deed of Trust;

(ii) Beneficiary’s failure or refusal to perform or discharge any obligation or
liabitity of Trustor under any agreement related to the Property or under this Deed of Trust;

(i) Any waste committed by lessees of the Property or any other parties, or
any dangerous or defactive condition of the Property; or

(iv) Any loss sustained by Trustor or any third party resulting from Beneficiary's
failure to lease the Propenty, or from any other act or omission of Beneficiary in operating or
managing the Property, after an Event of Default, excepting to the extent the loss is caused by the
applicable Beneficiary's gross negligence or willful misconduct

Trustor hereby expressly waives and releases all liability of the types described above, and agrees that no
such liability shall be asserted against or imposed upon Beneficiary.

(c) Trustor agrees to indemnify, defend, and hold Trustee and Beneficiary harmless,
for, from, and against, and reimburse them for, all losses, damages, liabilities, claims, causes of action,
judgments, penaities, court costs, reasonable attomeys' fees and other legal expenses and expenses of
professional consultants and experts, cost of evidence of tile, cost of evidence of value, and other costs and
expenses, including the settlement of any such matier, excepting those to the extent arising out of, or
resulting, from Beneficiary's or Trustee's, as the case may be, gross negligence or willful misconduct, which
either may suffer or incur:

@) in performing any act required or permitted by this Deed of Trust or any of
the other Loan Documents or by law;

(i) Because of any failure of Trustor to perform any of Trustor's obligations; or

(iii) Because of any alleged obligation of or undertaking by Beneficiary to
perform or discharge any of the representations, warranties, conditions, covenants, or other
obligations in any document relating to the Property other than the Loan Documents.
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This agreement by Trustor to indemnify Trustee and Bensficiary shall survive payoff, termination, or
the release and cancellation of any or all of the Secured Obligations, and the full or partial release and/or
reconveyance of this Deed of Trust.

()] Trustor shall pay all obligations to pay money arising under this Section
immediately upon written demand by Trustee or Beneficiary. Each such obligation shall be added to, and
considered to be part of, the principal of the Note, and shall bear interest from the date the obligation arises
at the Default Rate (as such term may be defined in the Nate), or If no Default Rate is specified, at five
percent (5%) in excess of the Stated Rate. For purposes hereof, "Stated Rate” means the stated interest
rate in effect from time to time under the Note and/or other debt instrument evidencing the Loan; provided
that if more than one rate of interest is in effect, the highest rate shall be used.

5.12 Defense and Notice of Claims and Actions. At Trustor's sole expense, Trustor shall

protect, preserve and defend the Property and title to and right of possession of the Property, and the
security of this Deed of Trust and the rights and powers of Beneficiary and Trustee created under it, against
all adverse claims. Trustor shall give Beneficiary and Trustee prompt notice in writing if any claim is
asserted which does or could affect any of such matters, or if any action or proceeding is commenced which

alleges or relates to any such claim.

5.13 Subrogation. Beneficiary shall be subrogated to the liens of all encumbrances affecting
the Property, whether released or not, which are discharged in whole or in part by Beneficiary in accordance
with this Deed of Trist or with the proceeds of any loan secured by this Deed of Trust.

5.14  Site Visits, Observation and Testing. Beneficiary and its agents and representatives and

the other Indemnified Parties (as such term is defined in the Loan Agreement), and their agents and
representatives, shall have the right al any reasonable time to enter and visit the Property for the purposes
of observing the Property, performing appraisals, taking and removing soil or groundwater samples, and
conducting tests on any part of the Property. The Indemnified Parties have no duty, however, fo visit or
observe the Property or to conduict tests, and no site visit, observation, or testing by any Indemnified Party
shall impose any liability on any Indemnified Party. In no event shall any site visit, observation, or testing by
any Indemnified Party be a representation that Hazardous Substances (as such term is defined in the Loan
Documents) are or are not present in, on, or under the Property, or that there has been or shall be
compliance with any law, regulation, or ordinance pertaining to Hazardous Substances or any other
applicable govemmental law. Neither Trustor nor any other party is entitied to rely on any site visit,
observation, or testing by any Indemnified Party. The Indemnified Parties owe no duty of ¢care to protect
Trustor or any other party against, or ta inform Trustor or any other party of, any Hazardous Substances or
any other adverse condition affecting the Property. The Indemnified Parties may in their discretion disclose
to Trustor or any other party any report or findings made as a resuit of, or in connection with, any site visit,
observation, or testing by the Indemnified Parties. Trustor understands and agrees that the Indemnified
Parties make no representation or waranty to Trustor or any other party regarding the truth, accuracy, or
completeness of any such report or findings that may be disclosed. Trustor also understands that,
depending on the results of any site visit, observation, or testing by any Indemnified Party which are
disclosed to Trustor, Trustor may have a legal obligation to notify one or more environmental agencies of
the results. Any indemnified Party shall give Trustor reasonable notice before entering the Property. Such
Indemnified Party shall make reasonable efforts to avoid interfering with Trustor's use of the Property in
exercising any rights provided in this Sectlon. In connection with any such site visit, cbservation, or testing,
Trustor shall have any rights with respect to the release and/or disclosure of environmental reports as set
forth in the Loan Documents. Notwithstanding anything herein to the contrary, any Indemnified Party or its
agents and representatives conducting tests upon the Property pursuant to this Section shall be liable to
repair any material damage to the Property caused by the conducting of such tests upon the Property, except
{a) where (i) the damage is not reasonably avoidable in the performance of such testing; and (ji} such testing
results in the discovery of Hazardous Substances or any other adverse condition affecting the Property in

17
TEMPE_DEED OF TRUST_AZ BORROWER: TEMPE GATEWAY, L1.C.
#111207V7F (REV. 02/08/08) PROJECT: MILL AVENUE AND 3%° STREET, TEMPE, AZ




Case 09-34356-hdh11 Claim 52-PRHiP881Fldd 11/09/09 Desc Exhibit B-2 Page 3
A | of 16

violation of the Borrower's Indemnity, or which Borrower must correct pursuant to the terms of this Deed of
Trust or the other Loan Documents; or (b) if such testing is done when a Default or an Event of Default
(subject to applicable notice and cure periods) has occurred and is continuing under this Deed of Trust, the
Borrower's Indemnity, or any of the other Loan Documents, or (c) when such testing is required by law or

regulation,

516 Notice of Change. Trustor will not cause or permit any change to be made in (a) its
name, identity, or corporate, partnership, limited liability company, or other entity structure, (b) its
jurisdiction of organization (c) its organizational identification number, (d) its place of business or, if more
than one, its chief executive office, (e) its mailing address, or (f) any change in the location of any
Property, unless Trustor shall have notified Beneficiary in writing of such change at least thirty (30) days
prior to the effective date of such change, and shall have first taken all action required by Beneficiary for
the purpose of further perfecting or protecting the lien and security interest of Beneficiary in the Property.
Unless otherwise approved by Beneficiary in writing, all Property that consists of personal property (other
than Books and Records) will be located on the Land and all Books and Records will be located at Trustor's
place of business or chief executive office if Trustor has more than one place of business.

516  Further Assurances. Trustor shall, promptly on request of Beneficiary, (a) correct any
defect, emor or omission which may be discovered in the contents, execution, or acknowledgment of this
Deed of Trust or any other Loan Document; (b) execute, authenticate, acknowtedge, deliver, procure, and
record and/or file.and/or authorize the filing of such further documents (inciuding, without limitation,
further deeds of trust, security agreements, financing statements, financing statement amendments,
continuation statements, and assighments of rents or leases) and do such further acts as may be
necessary, desirable, or proper (i) to carry out more effectively the purposes of this Deed of Trust and the
other Loan Documents, (il) to more fully identify and subject to the liens and security interests hereof any
property intended to be covered hereby (including specifically, but without limitation, any renewals,
additions, substitutions, replacements, or appurtenances to the Property), or (i) as deemed advisable by
Beneficiary to protect the lien or security interest hereunder against the rights or Interests of third persons;
and (c) provide such certificates, documents, reports, information, affidavits and other instruments and do
such further acts as may be necessary, desirable or proper to enable Beneficiary to comply with the
requirements or requests of any agency having jurisdiction over Beneficiary or any examiners of such
agencies with respect to the Secured Obligations, the Trustor, or the Property. Trustor shall pay all costs
connected with any of the foregoing within five (§) days afier the written demand by Trustee or
Beneficiary. If not paid when due, such costs shall be added to, and considered to be part of, the
principal of the Note, and shall bear interest from the date of such written demand at the Default Rate (as
such term may be defined in the Note), or if no Default Rate is specified, at three percent (3%) in excess
of the Stated Rate.

6. Accelerating Transfers, Default and Remedies.
6.1 Accelerating Transfers.

(a) "Accelerating Transfer’ means any sale, contract to sell, conveyance,
encumbrance, pledge, mortgage, lease not expressty permitted under this Deed of Trust or the Loan
Agreement, or other transfer of ait or any matenal part of the Property or any interest in it, whether voluntary,
involuntary, by operation of law, or otherwise. If Trustor is a corporation, "Accelerating Transfer” also means
any transfer or transfers of shares possessing, in the aggregate, more than fifty percent (50%) of the voting
power or more than fifty percent (50%) of the direct or indirect beneficial ownership of Trustor. if Trustor is a
partnership, “Accelerating Transfer” also means withdrawal or removal of any general partner, dissolution of
the partnership under applicable Jaw, or any transfer or transfers of, in the aggregate, more than fifty percent
(50%) of the partnership interests. If Trustor is a limited liability company, "Accelerating Transfer” also
means withdrawal or removal of Opus West Corporation (*OWC") as a member (unless replaced by an
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affiliate of OWC acceptable to Beneficiary), termination of the limited liability company, or any transfer or
transfers of, in the aggregate, more than fifty percent (50%) of the voting power or, in the aggregate, more
than fifty percent (50%) of the ownership interests in Trustor.

{9)] Trustor acknowledges that Beneficiary is making one or more advances under the
Loan Documents in reliance on the expertise, skill, and experience of Trustor; thus, the Secured
Obligations include material elements similar in nature to a personal service contract. In consideration of
Beneficiary's reliance, Trustor agrees that Trustor shall not make any Accelerating Transfer, other than a
transfer allowed pursuant to the express terms of the Loan Documents, uniess the transfer is preceded by
Beneficiary’s express written consent to the particular transaction and transferee. Beneficiary may withhold
such consent in its sole and absolute discretion. If any Accelerating Transfer occurs, an Event of Default will
occur under the Loan Agreement, and Beneficiary may implement available rights and remedies under the
Loan Agreement and the other Loan Documents including declaration of all of the Secured Obligations to be
immediately due and payable, and Beneficiary and Trustee may invoke any rights and remedies under this
Deed of Trust. Trustor acknowledges the materiality of the provisions of this Section as a covenant of
Trustor, given Individual weight and consideration by Beneficiary in entering into the Secured Obligations,
and that any Accelerating Transfer in violation of the prohibited transfer provisions herein set forth shall
result in a material impairment of Beneficiary's interest in the Property and be deemed a breach of the

foregoing covenant.

{c) Notwithstanding the foregoing, Beneficiary acknowledges and agrees that any
transfer permitted or allowed by and made in accordance with the terms of the Loan Agreement or any other
Loan Document specifically permitting a particular transfer, including if any, shall not be an Accelerating
Transfer under this Section.

6.2 Events of Default. Trustor will be in default under this Deed of Trust upon the cccurrence
of any one or more of the following events (some or all collectively, “Events of Default," any one singly, an
"Event of Default”):

(a) Trustor falls to perform any obligation to pay money which arises under this Deed
of Trust, and does not cure that failure within ten (10) days after written notice from Beneficiary or Trustee;
or

(b) Trustor fails to perform any obligation arising under this Deed of Trust other than
one to pay money; provided, however, that as to any such failure that is curable {i.e., can be cured within
the applicable cure period if such cure period is given), so long as (i) the collateral for the Loan, and the
Beneficiary's rights with respect thereto, is not materially impaired during any cure period, and (ii) Trustor
promptly and in good faith undertakes the curing of such failure and diligently thereafter in good faith
pursues the curing to completion, such failure shall not be an Event of Defauilt hereunder if cured by
Trustor within thirty (30) days after written notice from Beneficiary; or

© A default or Event of Default (as such term is defined in the applicable document,
subject to any applicable notice and cure periods) has occurred under the Loan Agreement or any other
Loan Document or any other Secured Obligation; or

() Trustor makes or permits the occurrence of an Accelerating Transfer; or

()] Any default (subject to any applicable notice and cure period) occurs under any
other mortgage, deed of trust, security deed, or other security instrument on all or any part of the Property,
or under any obligation secured by such security instrument, whether such security instrument is prior to or
subordinate to this Deed of Trust.
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6.3 Remedles. Except as otherwise expressly set forth in the Loan Agreement or any other
Loan Document, at any time after an Event of Defauit, Beneficiary and Trustee shall be entitled to invoke
any and all of the rights and remedies described below or permitted by applicable law or in equity. All of
such rights and remedies shall be cumulative, and the exercise of any one or more of thern shall not
constitute an election of remedies.

(a) Acceleration. Beneficiary may declare any or all of the Secured Obligations to be
due and payable immediately and may terminate any Loan Document in accordance with its terms.

(b) Recelver. Beneficiary may apply to any court of competent jurisdiction for, and
obtain appointment of, a receiver for the Property. Trustor hereby consents to such appointment.

© Entry. Beneficiary, in person, by agent or by court-appointed receiver, may enter,
take possession of, manage and operate all or any part of the Property, and in its own name or in the name
of Trustor sue for or otherwise collect any and all Rents, including those that are past due, and may also
do any and all other things in connection with those actions that Beneficiary may in its sole and absolute
discretion consider necessary and appropriate to protect the security of this Deed of Trust. Such other
things may include: taking and possessing alf of Trustor's or the then owner's Books and Records; entering
into, enforcing, modifying, or canceling leases on such terms and conditions as Beneficiary may consider
proper; obtaining and evicting tenants; fixing or modifying Rents (but not in excess of any applicable
maximum low income rents for residential tenants); collecting and receiving any payment of money owing to
Trustor: completing any unfinished construction; contracting for and making repairs and alterations; and/or
performing such acts of cultivation or irrigation as necessary to conserve the value of the Property. If
Beneficiary so requests, Trustor shall assemble all of the Property that has been removed from the Land
and make all of it available to Beneficiary at the site of the Land. Trustor hereby irevocably constitutes and
appoints Beneficiary as Trustor’s attorney-in-fact, with full power of substitution, to perform such acts and
execute such documents as Beneficiary in its sole and absolute discretion may consider to be appropriate in
connection with taking these measures, including endorsement of Trustor's name on any instruments. The
appointment granted in this Section shall be deemed to be a power coupled with an interest. Regardless of
any provision of this Deed of Trust, or any other Loan Document, Beneficiary shall not be considered to
have accepted any property other than cash or immediately available funds in satisfaction of any obligation
of Trustor to Beneficiary, unless Beneficiary has given express written notice of Beneficiary's election of that
remedy In accordance with applicable law. Trustor agrees to deliver to Bensficiary all Books and Records
pertaining to the Property, including computer-readable memory and any computer hardware or software
necessary 10 access or process such memory, as may reasonably be requested by Beneficiary in order to
enable Beneficiary to exercise its rights under this Section.

(d) Cure; Protection of Security. Either Beneficiary or Trustee may cure any breach or
defautt of Trustor, and if it chooses to do so in connection with any such cure, Beneficiary or Trustee may
also enter the Property and/or do any and all other things that it may in its sole and absolute discretion
consider necessary and appropriate to protect the security of this Deed of Trust. Such other things may
include: appearing in and/or defending any action or proceeding that purports to affect the security of, or the
rights or powers of Beneficiary or Trustee under, this Deed of Trust; paying, purchasing, contesting or
compromising any encumbrance, charge, lien or claim of lien that in Beneficiary's or Trustee's sole judgment
is or may be senior in priority fo this Deed of Trust; obtaining insurance and/or paying any premiums or
charges for insurance required to be carried under the Loan Documents; otherwise caring for and protecting
any and all of the Property; and/or employing counsel, accountants, contractors and other appropriate
persons to assist Beneficiary or Trustese. Beneficiary and Trustee may take any of the actions permitted
under this Section either with or without giving notice to any person.

)] UCC Remedies. Beneficiary may exercise any or all of the remedies grantedto a
secured party under the UCC.
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® Judicial Action. Beneficiary may bring an action in any court of competent
jurisdiction to foreclose this Deed of Trust in the manner provided by law for the foreclosure of deeds of
trusts or mortgages on real property and/or to obtain specific enforcement of any of the covenants or
agreements of this Deed of Trust. If Beneficiary brings such an action, Trustor agrees to pay Beneficiary's
reasonable attorneys' fees (including the allocated costs of in-house counse! to the extent not prohibited by
applicable law) and court costs as determined by the court.

(g) Power of Sale. Under the power of sale hereby granted, Beneficlary shall have the
discreticnary right to cause some or all of the Property, including any Property which constitutes personal
property, to be sold or otherwise disposed of in any combination and in any manner pemiited by applicable
faw.

(i) Sales of Personal Property.

(A) For purposes of this power of sale, and to the extent not prohibited
by applicable law, Beneficiary may elect to treat as personal property any Property which is
intangible or which can be severed from the Land or Improvements without causing
structiral damage. I it chooses to do so, Beneficiary may dispose of any personal property
separately from the sale of real property, in any manner permitted by the UCC, including
any public or private sale, or in any manner permitted by any other applicable law. Any
procesds of any such disposition shall not cure any Event of Default or reinstate any
Secured Obligation.

(B) In connection with any sale or other disposition of such personal
property disposed of separately from the sale of the real property, Trustor agrees that the
following procedures constitute a commercially reasonable sale. Beneficiary shall mail
written notice of the sale to Trustor not later than ten (10) days prior to the date of public sale
of the Property or prior to the date after which a private sale of the Property will be made,
and such notice shall constitute reasonable notice; provided that, if Beneficiary fails to
comply with this subsection in any respect, its liability for such failure shall be limited to
the tiability, if any, imposed on it as a matter of law under the UCC. Upon receipt of any
written request, Beneficiary will make the personal property available to any bona fide
prospective purchaser for inspection during reasonable business hours. Notwithstanding,
Beneficiary shall be under no obligation to consummate a sale if, in its judgment, none of
the offers received by it equal the fair value of the personal property offered for sale. The
foregoing procedures do not constitute the only procedures that may be commerdially
reasonable.

()] ‘s Sal | Pro or Mixed Collateral.

(A) Beneficiary may choose to dispose of some or all of the Property
which consists soiely of real property in any manner then permitted by applicable law. Inits
sole and absolute discretion, and to the extent not prohibited by applicable law, Beneficiary
may also or alternatively choose to dispose of some or all of the Property, in any
combination consisting of both real and personal property, together in one sale to be held in
accordance with the taw and procedures applicable to real property, as may be permitted
by the UCC. Trustor agrees that such a sale of personal property together with real
property constitutes a commercially reasonable sale of the personal property. For
purposes of this power of sale, either a sale of real property alone, or a sale of both real
and personal property together in accordance with the UCC, will sometimes be referred to
as a "Trustee's Sale.”
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(8) Before any Trustes's Sale, Beneficiary or Trustee shall give such
statement of breach or nonperformance, notice of sals, and/or notice of default as may then
be required by applicable law. When all time periods then legally mandated have expired,
and after such notice of sale and/or other notice as may then be legally required has been
given, Trustee shall sell the property being sold at a public auction to be held at the time
and place specified in the notice of sale. Neither Trustee nor Beneficiary shall have any
obligation to make demand on Trustor before any Trustee's Sale. From time to time in
accordance with then applicable law, Trustee may, and in any event at Beneficiary’s
request shall, postpone any Tiustee's Sale by public announcement at the time and place
noticad for that Trustee's Sale, unless otherwise required by applicable law.

(C) At any Trustee's Sale, Trustee shall self to the highest bidder at
public auction for cash in lawful money of the United States, payable at the time of sale
unless otherwise required by applicable law. Trustee shall execute and deliver to the
purchaser(s) a deed or deeds conveying the property being sold without any covenant or
warranty whatsoever, express or implied. The recitals in any such deed of any matters or
facts, including any facts bearing upon the regularity or validity of any Trustee's Sale, shall
be conclusive proof of their truthfulness, absent manifest eror. Absent manifest error, any
such deed shall be (1) conclusive against all persons as to the facts recited in it; and
(2) conclusive evidencs in favor of purchasers and encumbrancers for value and without
actual notice, that all requirements of this Deed of Trust and all requirements of law were
met relating to the exercise of the power of sale and the Trustee's Sale of the Property
conveyed by such deed. Knowledge of the Trustee shall not be imputed to the Beneficiary.

(h) Attorney-in-Fact. Trustor hereby imevocably constitutes and appoints Beneficiary
as Trustor's attorney-in-fact, with full power of substitution, to perform such acts and execute such
documents as Beneficiary in its sole and absolute discretion may consider to be appropriate (1) to effect
the purpose of this Deed of Trust after the occurrence of an Event of Default; and (2) in connection with
taking the measures described in this Section, including endorsement of Trustor's name on any
instruments. This appointment granted in this Section shall be deemed to be a power coupled with an
interest, and is therefore irrevocable.

0] Single or Multiple Foreclosure Sales. Unless prohibited by applicable law,
Beneficiary may elect to dispose of the Property, or any portion thereof, including but not limited to lots,

parcais, and/or items through a single consolidated sale or disposition to be held or made under the power
of sale granted above, or in connection with judicial proceedings, or by virtue of a judgment and decree of
foreclosure and sale: or through two or more such sales or dispositions; or in any other manner Beneficiary
may deem to be in its best interests (any such sale or disposition, a *Foreclosure Sale;” any two or mors,
"Foreclosure Sales"). If the Property consists of more than one lot, parcel or item of property, Beneficiary
may designate the order in which the lots, parcels and/or items shall be sold or disposed of or offered for
sale or disposition. If Beneficiary chooses to have more than one Foreclosure Sale, Beneficiary at its option
may cause the Foreclosure Sales to be held simuitaneously or successively, on the same day, or on such
different days and at such different times and in such order as Beneficiary may deem to be in its best
interests. No Foreclosure Sale shall terminate or affect the lien of this Deed of Trust on any part of the
Property which has not been sold, untit ali of the Secured Obligations have been paid and performed in full.

6.4 Personal Property. It shall not be necessary that Beneficiary take possession of all or
any part of the Property that is personal property or fixture property prior to the time that any sale
pursuant to the provisions of this Section is conducted, and it shall not be necessary that such Property or
any part thereof be present at the location of such sale. With respect to application of proceeds from
disposition of such Property, the costs and expenses incident fo disposition shall include the reasonable
expenses of retaking, holding, preparing for sale or lease, selling, leasing and the like and the reasonable
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attorneys' fees and legal expenses (including, without timitation, the allocated costs for in-house counsel
1o the extent not prohibited by applicable law) incurred by Beneficiary. Any and all statements of fact or
other recitals made in any bill of sale or assignment or other instrument evidencing any foreclosure sale
hereunder as to nonpayment of the Secured Obligations or as to the occurrence of any default or Event of
Default, o as to Beneficiary having declared all of such indebtedness to be due and payable, or as to
notice of time, place, and terms of sale, and of the properties to be sold having been duly given, or as to
any other act or thing having been duly done by Beneficiary, shall be taken as prima facie evidence of the
truth of the facts so stated and recited (absent manifest error). Beneficiary may appoint or delegate any
one or more persons as agent to perform any act or acls necessary or incident to any sale held by
Beneficiary, including the sending of notices and the conduct of the sale, but in the name and on behalf of
Beneficiary. Beneficiary may comply with any applicable state or federal law or regulatory requirements
in connection with a disposition of the Property or any part thereof, and such compliance will not be
considered to affect adversely the commercial reasonableness of any sale of such Property. Beneficiary
may sell all or any portion of the Property without giving any warranties as to such Property, and may
specifically disclaim any warranties of title, merchantability, fitness for a specific purpose, of the like, and
this pracedure will not be considered to affect adversely the commercial reasonableness of any sale of
such Property. Trustor acknowledges that a private sale of all or any part of the Property may result in
less proceeds than a public sale, and Trustor acknowledges that the Property may be sold ataloss to
Trustor, and that, in such event, Beneficiary shall have no liability or responsibility to Trustor for such loss.
in addition to the rights granted eisewhere in this Deed of Trust, after the occurrence of any default or
Event of Default, Beneficiary may at any time notify the account debtors or obligors of any accounts,
chattel paper (whether tangible or electronic), general intangibles (including payment intangibles),
negotiable instruments, promissory notes, or other evidences of Indebtedness included in the Property to
pay Beneficiary directly.

6.6 Credit Bids. At any Trustee's Sale, Foreclosure Sale, or any sale of personal property
coliateral under this Deed of Trust, any person, including Trustor, Trustee or Beneficiary, may bid for and
acquire the Property being sold or any part of it to the extent not expressly prohibited by then applicable law.
Instead of paying cash for such property, Beneficiary shall have the benefit of any applicable law permitting
credit bids.

6.6 Application of Trustee’s Sale or Foreclosure Sale Proceeds. Exceptas may be
otherwise required by law, Beneficiary and Trustee shall apply the proceeds of any Trustee's Sale,

Foreclosure Sale, or any other sale of personal property collateral under this Deed of Trust, in the following
manner:

(a) First, to pay the portion of the Secured Obligations attributable to the expenses of
sale, including all costs and expenses of exercising the power of sale and other costs of sale, including, but
not limited to, trustee's fees and reasonable attorneys’ fees, the costs of any action, and any other sums for
which Trustor is obligated to reimburse Beneficiary or Trustee under this Deed of Trust; and

(b) Second, to pay the portion of the Secured Obligations attributable to any sums
expended or advanced by Beneficiary or Trustee under the terms of this Deed of Trust which then remain
unpaid; and

©) Third, to pay all other Secured Obligations, to the extent not expressly prohibited by
applicable law, in any order and proportions as Beneficiary in its sole and absolute discretion may choose;
and

{d) Fourth, to remit the remainder, if any, to the person or persons entitled to it, or, if
permitted or required by applicable law, to the clerk of the court of the county in which the Trustee's Sale,
Foreclosure Sale, or any other sale of personal property collateral under this Deed of Trust, took place.
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If the Secured Obligations include more than one loan or line of credit, by cross-collateralization or otherwise,
it is specifically agreed that the proceeds of any Trustee's Sale or other foreclosure action shall not be applied
pro-rata unless such application is directed by Beneficiary, but instead shall be applied to all such Secured
Ovligations in any order, proportions and manner as Beneficiary in its sole and absolute discretion may
choose.

6.7 Application of Rents and Other Sums. Bengficiary shall apply any and all Rents collected
by it in such order as set forth in Section 2.5 above, and any and all other sums, other than proceeds of a

Trustee's Sale or a judicial foreclosure sale under this Deed of Trust, which Beneficiary may receive or collect
under this Section, in the following manner:

(a) First, to pay the portion of the Secured Obligations aftributable to the costs and
expenses of operation of the Property and collection of Rents and other sums that may be incurred by
Trustee, Beneficiary, andfor any receiver, inciuding but not limited to reasonable attomeys’ fees and any and
all expenses of leasing, operating, maintaining, and managing the Property, and all other costs and charges
incident to the Property; and

(b) Second, to pay all other Secured Obligations in any order and propartions as
Beneficiary in its sole and absolute discretion may choose; and

{c} Third, to remit the remainder, if any, to the person or persons entitled to it.
Beneficiary shall have no liability for any funds which it does not actually receive.

7. Miscell Provi S.

71 Additional Provisions. The Loan Documents fully state all of the terms and conditions of
the parties' agreament regarding the matters mentioned in or incidental to this Deed of Trust. The Loan
Documents glso grant further rights to Beneficiary and certain of them contain further agreements and
affirmative and negative covenants by Trustor which apply to this Deed of Trust and to the Property.

7.2 No Waiver or Cgrg.

(@ Each waiver by Beneficiary or Trustee shall be in writing, and no waiver shall be
construed as a continuing waiver. No waiver shall be implied from any delay or failure by Beneficiary or
Trustee to take action on account of any default of Trustor. Consent by Beneficiary or Trustee to any act or
omission by Trustor shall not be construed as a consent to any other or subsequent act or omission or to
waive the requirement for Beneficiary's or Trustes's consent to be obtained in any future or other instance.
Relnstatement after an Event of Default shall not constitute a walver of any Event of Default then existing or
subsequently occurring, nor impair the right of Beneficiary to declare other Events of Default, nor otherwise
affect this Deed of Trust or any of the Loan Documents, or any of the rights, obligations, or remedies of
Beneficiary or Trustee under this Deed of Trust or any of the Loan Documents.

(&) If any of the events described below occurs, that event alone shall not: cure or
waive any breach, Event of Default, or notice of defautt under this Deed of Trust or Invalidate any act
performed pursuant to any such default or notice; or nullify the effect of any notice of default or sale (unless
all Secured Obligations then due have been paid and performed and all other defaults under the Loan
Documents have been cured); or impair the security of this Deed of Trust; or prejudice Beneficiary, Trustee,
or any receiver In the exercise of any right or remedy afforded any of them under this Deed of Trust; or be
construed as an affirmation by Beneficiary of any tenancy, lease or optlon, or a subordination of the lien of
this Deed of Trust.
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{i) Beneficiary, its agent, or a receiver takes possession of all or any part of
the Property in the manner provided this Deed of Trust; or

(i) Beneficiary collects and applies Rents and enforces any Lease provision
as permitted under this Deed of Trust, either with or without taking possession of 21l or any part of
the Property; or

(iii) Beneficiary receives and applies to any Secured Obligation any proceeds
. of any Property, including any proceeds of insurance policies, condemnation awards, surety bond
proceeds, or other claims, property or rights assigned to Beneficiary under this Deed of Trust; or

{iv) Beneficiary makes a site visit, observes the Property, andfor conducts
tests as permitted under this Deed of Trust; or

) Beneficiary receives any sums under this Deed of Trust or any proceeds of
any collateral held for any of the Secured Obligations, and applies them to one or more Secured
Obligations; or

(vi) Beneficiary, Trustee, any agent of either of them, or any receiver performs
any act which it is empowered or authorized to perform, or invekes any right or remedy provided
under this Deed of Trust.

73 Powers of Beneficlary and Trustee.

(@) Trustee shall have no obligation to perform any act which it is empowered to
perform under this Deed of Trust unless it is requested to do so in writing and is reasonably indemnified
agalinst loss, cost, liability and expense.

(b) If either Beneficiary or Trustee performs any act which it Is empowered or
authorized to perform under this Deed of Trust, that act alone shall not release or change the personal
liability of any person for the payment and performance of the Secured Obligations then outstanding or the
lien of this Deed of Trust on all or the remainder of the Property for full payment and performance of all
outstanding Secured Obligations. The liability of the original Trustor shall not be released or changed if
Beneficiary grants any successor in interest to Trustor any extension of time for payment, or modification of
the terms of payment, of any Secured Obligation. Beneficiary shall not be required to comply with any
demand by the original Trustor that Beneficiary refuse to grant such an extension or modification to, or
commence proceedings against, any such successor in interest.

(©) Beneficlary may take any of the actions permitted under this Deed of Trust,
including without limitation appointment of a receiver, regardiess of the adequacy of the security for the
Secured Obligations, or whether any or all of the Secured Obligations have been declared to be immediately
due and payable, or whether notice of default and election to seli has been given under this Deed of Trust.

(d) From time to time, Beneficiary or Trustee may apply to any court of competent
jurisdiction for aid and direction in executing the trust and enforcing the rights and remedies created under
this Deed of Trust. Beneficiary or Trustee may from time to fime obtain orders or decrees directing,
confirming, or approving acts in executing this trust and enforcing such rights and remedies.

74 Merger. No merger shall ocour as a result of Beneficiary's acquiring any other estate in or
any other lien on the Property unless Beneficiary consents to a merger in writing.
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7.5 Joint and Several Liability. if more than.one person has executed this Deed of Trust as
Trustor, each shall be jointly and severally liable for the faithful performance of all of Trustor’s obligations
under this Deed of Trust

7.6  Govemipg Law: Walver of Jury Tral. This Deed of Trust shall be governed by, and
construed in accordance with, the laws of the state where the Land is located, without regard to the
choice of law rules of that State, except to the extent that any of such laws may now or hereafter be
preempted by Federal law. TO THE EXTENT NOT PROHIBITED BY APPLICABLE LAW, TRUSTOR
WAIVES TRIAL BY JURY IN ANY ACTION OR PROCEEDING TO WHICH TRUSTOR AND
BENEFICIARY MAY BE PARTIES, ARISING OUT OF, IN CONNECTION WITH OR IN ANY WAY
PERTAINING TO, THIS DEED OF TRUST OR THE OTHER LOAN DOCUMENTS. IT IS AGREED AND
UNDERSTOOD THAT THIS WAIVER CONSTITUTES A WAIVER OF TRIAL BY JURY OF ALL
CLAIMS AGAINST ALL PARTIES TO SUCH ACTIONS OR PROCEEDINGS, INCLUDING CLAIMS
AGAINST PARTIES WHO ARE NOT PARTIES TO THIS DEED OF TRUST. THIS WAIVER I8
KNOWINGLY, WILLINGLY AND VOLUNTARILY MADE BY TRUSTOR, AND TRUSTOR HEREBY
REPRESENTS THAT NO REPRESENTATIONS OF FACT OR OPINION HAVE BEEN MADE BY ANY
INDIVIDUAL TO INDUCE THIS WAIVER OF TRIAL BY JURY OR TO IN ANY WAY MODIFY OR
NULLIFY ITS EFFECT. TRUSTOR FURTHER REPRESENTS AND WARRANTS THAT IT HAS BEEN
REPRESENTED IN SIGNING THIS DEED OF TRUST AND IN THE MAKING OF THIS WAIVER BY
INDEPENDENT LEGAL COUNSEL OR HAS HAD THE OPPORTUNITY TO BE REPRESENTED BY
INDEPENDENT LEGAL COUNSEL SELECTED OF ITS OWN FREE WILL AND THAT IT HAS HAD
THE OPPORTUNITY TO DISCUSS THIS WAIVER WITH COUNSEL.

7.7 Successors In Interest. The temns, covenants, and conditions of this Deed of Trust shall
be binding upon and inure to the benefit of the heirs, and permitted successors, and assigns of the parties;
provided, however, that this Section shall not waive or modify the provisions of Section 6.1 above.

7.8 Statute of Limitations. To the extent not expressly prohibited by law, Trustor hereby
waives (a) the right fo plead the statute of limitations as a defense to any and all obligations secured by this
Deed of Trust, and (b) any homestead exemption and other exemption rights that Trustor may have or
acquire under applicable law,

7.9 Substitution of Trustee. From time to time, Beneficiary may substitute a successor to any
Trustee named in or acting under this Deed of Trust in any manner now or later to be provided at law, or by a
written instrument executed and acknowledged by Beneficiary and recorded in the office(s) of the recorder(s)
of the county or counties where the Land and the Improvements are situated. Any such Instrument shall be
conclusive proof of the proper substitution of the successor Trustee, who shall automatically upon recordation
of the instrument succeed to all estate, title, rights, powers and duties of the predecessor Trustee, without
conveyance from it.

7.0  Time of Essence. Timeis of the essence of this Deed of Trust and each and every term
hereof.

7.1 Interpretation.

@ Whenever the context requires, all words used in the singular will be construed to
have been used in the plural, and vice versa, and each gender will include any other gender. The captions
of the sections of this Deed of Trust are for convenience only and do not define or limit any terms or
provisions. The word "include(s)" means “include(s), without limitation,” and the word "including” means
“including, but not limited to."
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{b) The word "obligations" is used in its broadest and most comprehensive sense, and
inciudes all primary, secondary, direct, indirect, fixed, and contingent obligations. [t further includes all
principal, interest, prepayment fees, late charges, loan fees, and any other fees and charges accruing or
assessed at any time, as well as all obligations to perform acts or satisfy conditions,

{c) No listing of specific instances, items, or matters in any way limits the scope or
generality of any language of this Deed of Trust. The exhibits, and any rider or addendum, to this Deed of
Trust are hereby incorporated by reference in this Deed of Trust.

(d) No course of prior dealing, usage of trade, or parol or extrinsic evidence of any
nature shall be used to supplement, modify, or vary any of the terms hereof.

.7.42  Aftommeys Fees. In any lawsuit or arbitration arising out of or relating to this Deed of
Trust the prevailing party will be entitled to recover from each other party such sums as the court or
arbitrator adjudges to be reasonable attorneys' fees in the action or arbitration, in addition to costs and
expenses otherwise allowed by law. Whenever Trustor is obligated to pay or reimburse Beneficiary or
Trustee for any attorneys' fees, those fees shall include the allocated costs for services of in-house counsel
to the extent not prohibited by applicable law.

7.13  Walver of Marshaling. Trustor waives all rights, legal and equitable, it may now or
hereafter have to require marshaling of assets or to direct the order in which any of the Property will be sold
in the event of any sale under this Deed of Trust. Each successor and assign of Trustor, including any
holder of a lien subordinate to this Deed of Trust, by acceptance of its interest or lien agrees that it shall be
bound by the above waiver, as if it had given the waiver itself.

7.14  Severability. if any provision of this Deed of Trust should be held unenforceable or void,
that provision shall be deemed severable from the remaining provisions and shall in no way affect the
validity of this Deed of Trust, except that if such provision relates to the payment of any monetary sum, then
Beneficiary may, at its option, declare all Secured Obligations immediately due and payabte.

7.46  Notices. Trustor hereby requests that a copy of any notice of default, notice of sale, and/or
other notices prescribed by applicable law, be mailed to it at the address set forth below. If any Trustor fails
to insert an address, that failure wifl constitute a designation of Trustor’s last known address as the address
of such notice, That address is also the mailing address of Trustor as debior under the UCC. Beneficiary's
address given below is the address for Beneficiary as secured party under the UCC.

7.16  Partial Releases. Trustor may, regardiess of consideration, cause the release of any
part of the Property from the lien of this Deed of Trust without in any manner affecting or impairing the lien
or priority of this Deed of Trust as to the remainder of the Property. Notwithstanding anything contained
herein to the contrary, this Deed of Trust is subject to any partial release provisions set forth in the Loan
Agreement.

7.17 Reporting Compliance. Trustor agrees to comply with any and all reporting
requirements applicable to Secured Obligations which are set forth in any law, statute, ordinance, rule,
regulation, order, or determination of any governmental authority, and further agrees to furnish Beneficiary
wilh evidence of such compliance upon the request of Beneficiary.

7.48 Release Fee. Uniless expressly prohibited by applicable law, Trustor shall pay to
Beneficiary, at the time of each partial or complete release of the lien of this Deed of Trust, a reasonable
release fee, as determined by Beneficiary.
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IN WITNESS WHEREOF, Trustor has executed this Deed of Trust the date first above written.

“TRUSTOR"

TEMPE GATEWAY, L.L.C.,
a Delaware limited liability company

By: OWC TEMPE, INC., a Delaware corporation,
its Manager

Address for notice to Trustee:

U.S. Bank National Association
101 North First Avenue, Suite 1600
Phoenix, AZ 85003

Attention; Commercial Real Estate

STATE OF ARIZONA 8S.

)
)
County of Maricopa )
)

Address of Trustor's chief executive office
for notices to Trustor:

Tempe Gateway, L.L.C.

2555 East Camelback Road, Suite 800
Phoenix, AZ 85016

Attention: Senior Vice President,

Real Estate Sales ahd Finance

Address for notices to Beneficiary:

U.S. Bank National Association
401 North First Avenue, Suite 1600
Phoenix, AZ 858003

Attention: Commercial Real Estate

CLCE, a Notary Public

On this ‘ day of February, 2008, before mg, %
in and for said State, personally appeared &ﬁgﬁ_ﬂgﬂ( the eS| DENof

OWC TEMPE, INC., a Delaware corporation, the Manager of TEMPE GATEWAY, L.L.C., a Delaware

limited liability company, [] personaity known or me or ] proved to me on basis of satisfactory evidence
to be the person whose name is subscribed to the within instrument and acknowledged to me that he/she

executed the same in hisfher authorized capacity, and that by his/her signature on the instrument the
person, or the entity upon behalf of which the person acted, executed the instrument.

WITNESS my hand and official seal the day and year in this certificate first above written.

TEMPE_DEED OF TRUST_AZ
#111207V7F (REV. 02/08/08)

OEBRA LEE PRICE
(A Notary Public—Arizons
s Mancops County
€xpires 12/02/201)

RS S SRS SRR T e L
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Exhibit A to DEED OF TRUST dated for reference purposes as of February Zﬁ 2008, by
TEMPE GATEWAY, L.L.C., a Delaware limited liability company, as "Trustor”, U.S. BANK NATIONAL
ASSOCIATION, a national banking association, as "Trustee” for the benefit of U.S. BANK NATIONAL
ASSOCIATION, a national banking association, as "Beneficiary.”

ripti ropert

PARCEL NO, 1.

A PORTION OF OFFICE PLAZA 222 CONDOMINIUM PLAT ACCORDING TO BOOK 236 OF MAPS,
PAGE 48, MARICOPA COUNTY, ARIZONA, BEING MORE PARTICULARLY DESCRIBED AS
FOLLOWS;

COMMENCING AT THE SOUTHEAST CORNER OF BLOCK 61, MAP OF TEMPE ACCORDING TO
BOOK 2 OF MAPS, PAGE 26;

THENCE SOUTH 89 DEGREES 59 MINUTES 37 SECONDS WEST ALONG THE SOUTH LINE OF
SAID BLOCK 61, SAID LINE ALSO BEING THE NORTHERLY RIGHT-OF-WAY OF 3%° STREET 123.43
FEET TO THE POINT OF BEGINNING, SAID POINT BEING ON THE WESTERLY RIGHT-OF-WAY OF

MILL AVENUE PER OFFICE PLAZA 222;

THENCE CONTINUING SOUTH 89 DEGREES 59 MINUTES 37 SECONDS WEST ALONG SAID
SOUTH LINE 211.80 FEET;

THENCE SOUTH 80 DEGREES 00 MINUTES 00 SECONDS WEST CONTINUING ALONG SAID
.SOUTH LINE 302.97 FEET;

THENCE NORTH 44 DEGREES 56 MINUTES 38 SECONDS WEST, 21.19 FEET TO AN ANGLE POINT
ON THE WEST LINE OF SAID OFFICE PLAZA 222, SAID LINE ALSO BEING THE EASTERLY RIGHT-
OF-WAY OF ASH AVENUE;,

THENCE NORTH 00 DEGREES 06 MINUTES 45 SECONDS EAST ALONG SAID WEST LINE AND
650.69 FEET TO THE NORTHWEST CORNER OF SAID OFFICE PLAZA 222;

THENGE SOUTH 89 DEGREES 45 MINUTES 10 SECONDS EAST ALONG THE NORTH LINE OF SAID
OFFICE PLAZA 222, SAID LINE ALSO BEING THE SOUTHERLY RIGHT-OF-WAY OF 15T STREET
318.67 FEET TO A CORNER OF SAID OFFICE PLAZA 222;

THENCE SOUTH 00 DEGREES 09 MINUTES 57 SECONDS WEST ALONG THE EAST LINE OF SAID
OFFICE PLAZA 222, 329.82 FEET TO A CORNER OF SAID OFFICE PLAZA 222;

THENCE NORTH 89 DEGREES 57 MINUTES 25 SECONDS EAST ALONG THE NORTH LINE OF
SAID OFFICE PLAZA 222, 328.97 FEET TO A POINT ON SAID WESTERLY RIGHT-OF-WAY OF MILL
AVENUE, SAID POINT BEING ON A NON-TANGENT CURVE TO THE RIGHT HAVING A RADIUS OF
533.560 FEET, THE CENTER OF SAID CURVE BEARS NORTH 89 DEGREES 50 MINUTES 49
SECONDS WEST,

THENCE SOUTHERLY ALONG SAID CURVE AND SAID RIGHT-OF-WAY THROUGH A CENTRAL
ANGLE OF 38 DEGREES 54 MINUTES 10 SECONDS AN ARC LENGTH OF 362.24 FEET TO THE
TRUE POINT OF BEGINNING.

Exhibit A - Page 1
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EXCEPT THAT PORTION OF OFFICE PLAZA 222, CONDOMINIUM PLAT, ACCORDING TO THE
PLAT OF RECORD IN THE OFFICE OF THE COUNTY RECORDER OF MARICOPA COUNTY,
ARIZONA, RECORDED IN BOOK 236 OF MAPS, PAGE 48, BEING MORE PARTICULARLY

DESCRIBED AS FOLLOWS:

COMMENCING AT THE SOUTHWEST CORNER OF SAID OFFICE PLAZA 222, SAID CORNER LYING
ON THE EASTERLY RIGHT-OF-WAY OF ASH AVENUE;

THENCE NORTH 00 DEGREES 06 MINUTES 16 SECONDS EAST ALONG THE WEST LINE OF SAID
OFFICE PLAZA 222, A DISTANCE OF 120.38 FEET TO A SET %" REBAR WITH CAP #26404, BEING

THE TRUE POINT OF BEGINNING;

THENCE CONTINUING NORTH 00 DEGREES 06 MINUTES 16 SECONDS EAST ALONG SAID WEST
LINE A DISTANCE OF 188,70 FEET TO A SET 2" REBAR WITH CAP #26404:

THENCE NORTH 00 DEGREES 15 MINUTES 06 SECONDS EAST CONTINUING ALONG SAID WEST
LINE A DISTANCE OF 331.52 FEET TO THE NORTHWEST CORNER OF SAID OFFICE PLAZA 222,
SAID CORNER BEING A SET %" REBAR WITH CAP #26404;

THENCE SOUTH 89 DEGREES 45 MINUTES 11 SECONDS EAST ALONG THE NORTH LINE OF SAID
OFFICE PLAZA 222, SAID LINE ALSO BEING THE SOUTHERLY RIGHT-OF-WAY OF 1°" STREET A
DISTANCE OF 317.77 FEET TO A CORNER OF SAID OFFICE PLAZA 222, LAST SAID CORNER

BEING A FOUND COTTON PICKER SPINDLE:

THENCE SOUTH 00 DEGREES 09 MINUTES 42 SECONDS WEST ALONG THE EAST LINE OF SAID
OFFICE PLAZA 222, A DISTANCE OF 329.73 FEET TO A CORNER OF SAID OFFICE PLAZA 222,
LAST SAID CORNER BEING A FOUND COTTON PICKER SPINDLE;

THENCE SOUTH 00 DEGREES 10 MINUTES 15 SECONDS WEST A DISTANCE OF 199.32 FEET TO
A SET %" REBAR WITH CAP #26404,

THENCE NORTH 89 DEGREES 57 MINUTES 52 SECONDS WEST A DISTANCE OF 318.06 FEET TO
THE TRUE POINT OF BEGINNING; AND

EXCEPT A PART OF OFFICE PLAZA 222 SUBDIVISION, AS RECORDED IN BOOK 236 OF MAPS,
PAGE 48 AND LOCATED IN THE SOUTHWEST QUARTER OF SECTION 15, TOWNSHIP 1 NORTH,
RANGE 4 EAST OF THE GILA AND SALT RIVER BASE MERIDIAN, MARICOPA COUNTY, ARIZONA,
MORE PARTICULARLY DESCRIBED AS FOLLOWS:

COMMENCING AT THE INTERSECTION OF MILL AVENUE AND 3" STREET (FOUND BRASS CAP
IN HANDHOLE),

THENCE SOUTH 89 DEGREES 36 MINUTES 01 SECONDS WEST, ALONG THE CENTERLINE OF
SAID 3R° STREET (CONTROL LINE TO OFFICE PLAZA 222, AS RECORDED IN BOOK 236 OF MAPS,

PAGE 48, MCR), A DISTANCE OF 385.14 FEET,
THENCE SOUTH 89 DEGREES 38 MINUTES 24 SECONDS WEST, A DISTANCE OF 231.04 FEET;

THENCE NORTH 00 DEGREES 23 MINUTES 36 SECONDS WEST, A DISTANCE OF 69,00 FEET TO
THE POINT OF BEGINNING;

Exhibit A — Page 2
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THENCE SOUTH 89 DEGREES 36 MINUTES 24 SECONDS WEST, A DISTANCE OF 71.60 FEET;
THENCE NORTH 45 DEGREES 20 MINUTES 13 SECONDS WEST, A DISTANCE OF 21.19 FEET;

THENCE NORTH 00 DEGREES 18 MINUTES 51 SECONDS WEST, A DISTANCE OF 8.40 FEET TO
THE POINT OF CUSP OF A CURVE WHOSE 459.50 FOOT RADIUS BEARS NORTH 20 DEGREES 19
MINUTES 58 SECONDS EAST AND 1S CONCAVE NORTHEASTERLY;

THENCE SOUTHEASTERLY, ALONG SAID CURVE, THROUGH A CENTRAL ANGLE OF 11
DEGREES 11 MINUTES 53 SECONDS, A DISTANCE OF 89.80 FEET TO THE TRUE POINT OF

BEGINNING.
PARCEL NO. 2:

THAT PORTION OF BLOCK 61, MAP OF TEMPE, ACCORDING TO BOOK 2 OF MAPS, PAGE 26,
MARICOPA COUNTY, ARIZONA BEING MORE PARTICULARLY DESCRIBED AS FOLLOWS:

BEGINNING AT THE SOUTHEAST CORNER OF SAID BLOCK 61;

THENCE SOUTH 89 DEGREES 59 MINUTES 37 SECONDS WEST ALONG THE SOUTH LINE OF
SAID BLOCK 61, SAID LINE ALSO BEING THE NORTHERLY RIGHT-QF-WAY OF 3"° STREEY 123.43
FEET TO A POINT ON THE WESTERLY RIGHT-OF-WAY OF MILL AVENUE PER THE PLAT OF
OFFICE PLAZA 222 ACCORDING TO BOOK 236 OF MAPS, PAGE 48, SAID POINT BEING ON A
NON-TANGENT CURVE TO THE LEFT HAVING A RADIUS OF 533.50 FEET, THE CENTER OF SAID
CURVE BEARS NORTH 50 DEGREES 54 MINUTES 36 SECONDS WEST;

THENCE NORTHERLY ALONG SAID CURVE AND LAST SAID RIGHT-OF-WAY THROUGH A
CENTRAL ANGLE OF 38 DEGREES 55 MINUTES 26 SECONDS AN ARC LENGTH OF 362.40 FEET
TO THE CENTERLINE OF 2*° STREET PER SAID MAP OF TEMPE;

THENCE NORTH 89 DEGREES 58 MINUTES 00 SECONDS EAST ALONG SAID CENTERLINE 5.00
FEET TO A POINT ON THE NORTHERLY PROLONGATION OF THE EAST LINE OF SAID BLOCK 61;

THENCE SOUTH 00 DEGREES 10 MINUTES 08 SECONDS WEST ALONG SAID PROLONGATION
AND SAID EAST LINE 334.84 FEET TO THE PCINT OF BEGINNING.
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Case 09-34356-hdh11

PAYMENT AND PERFORMANCE GUARANTY

A |
“Loan") to TEMPE GATEWAY, LL.C., 3 Delaware limiteq liability company (the "Borrower”) in the
principal amount of Sixty-Eight Million Nine Hundred Sixty Thousand and No/100 Dollars ($68,960,000.00)
(the "Loan Amount"), The Loan is being made under that certain Construction Loan Agreement (the
"Loan Agreem"ent") between Lender and Borrower gated as of even date herewith, Capitalized terms
used but not defined herein shait have the meanings set forth in the Loan Agreement.

C. This Guaranty is one of Several "Loan Documents," as that term js defined in the Loan
Agreement. The Loan Documents include the Loan Agreement, the Notes, the Deed of Trust, and alf
other documents evidencing, Securing or otherwise related to the Loan (including, without limitation, any
indemnification agreements, and any interest rate jock agreements and any interest rate hedge, swap, or
other protection agreements related to the Loan in any way), as such documents May be modified,
amended, extended, rénewed, and/or restated from time to time.

Guaranty

Definitions: The following capitalized words ang terms shall have the meanings set forth in the "Factual
Backgroung" section above, or if not defined therein, shall have the following meanings when used in this
Guaranty. Aj references to dollar amounts shall mean amounts in lawfyl money of the United States of
America. Words and terms used in the singular sha) include the plural, and the plural shall include the

singular, as the context may require,

"Affiliate of’ or "affiliated with" means in control of, controlled by or under common control with,

"GAAP" means generally accepted accounting principles.

"Liquidity" means unpledged cash, cash €quivalents as determined in accordance with GAAP, and
marketable Securities, '

e
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deferred income taxes, and any reserves against assets.

"Total Liabilities" means in accordance with GAAP, the sum of current liabilities plus long term liabilities
Plus consolidated joint venture debt jess debt subordinated to Lender {limited to a maximum of Thirty
Million and No/100 Dollars [$30.000,000.00]) in a manner acceptable to Lender (using Lender's standard
form). )

1. Guarantx of Loan.

“Loan Performance Obligations"). The
may be referred to herein collectively as

1.3 . inaddition to the foregoing (and as part of the Loan Obligations), Guarantor hereby
agrees to pay any and al| costs and expenses (including, without limitation, reasonable attorneys' fees
and costs, including allocated costs for services of Lender's in-house counsel, to the extent not prohibited

GUARANTOR: Opus WEST CORPORATION .
TEMPE_PAYMENT & PERFORMANCE GTY _AZ BORROWER: TEMPE GATEWAY, LL.C.
#111207V7F (Rev. 02/08/08) PROJECT: MILL AVvENUE AND 37 STREET, TEMPE, AZ
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if no Default Rate is specified therein, then at the Note Rate of interest applicable from time to time, plus
five percent (5%) per annum (the "Default Rate").

14 With respect to the Loan Performance Obligations (a) if Lender has sent Guarantor
written notice to perform Borrower's obligation to complete the Improvements under the terms required by
the Loan Documents following Borrower's failure to so perform, Lender shall make undisbursed Loan
Proceeds available to Guarantor for the purpose of fulfilling Guarantor's obligations hereunder so long as:
(i) Guarantor is not in default under this Guaranty; (ii) Guarantor cures any outstanding default under the ,

- Loan Documents (including any failure of the Loan to be "in balance" as and if described in the Loan
Agreement) and thereafter performs the obligations assumed by Guarantor under this Guaranty; and
(i) all conditions of the Loan Documents to the disbursement of Loan funds are satisfied in writing, and
(b) if Guarantor fails to promptly perform any of the Loan Performance Obligations under this Guaranty,
Lender shail have the following remedies: (i} Lender, in its sole and absolute discretion, may perform, or
cause the performance of, any and all of Guarantor's obligations under this Guaranty, and in such event,

Guarantor shall reimburse Lender immediately on demand for all costs and expenses, including

“.p{rjgt_:’c_eggip_gwr%gﬂ_’gfgl.es§_’qf \q(_h_e_ther Lender has exhausted any and all security for the Loan.
1.8 Thisisa guaranty of payment, not of collection. ‘Guarantor shall be liable for the payment
and performance of the Loan Obligations as a primary obligor. If Borrower defaults (subject to applicable

of competent jurisdiction, that determination shall be conclusive and binding on Guarantor, regardless of

whether Guarantor was a party to the proceeding in which the determination was made or not.

2 Loan. In this Guaranty, the term "Loan" is broadly defined to mean and include the loan
evidenced by the Loan Documents and inciude all primary, secondary, direct, indirect, fixed, and
contingent obligations of Borrower to pay principal, interest, prepayment charges, late charges, loan fees,

Loan, including the Borrower's Indemnity, (b) any set aside letters, (c) any advances made before
recording of the Deed of Trust, and (d) any interest rate lock, swap, or protection provisions or
agreements.

3. Rights of Lender. Guarantor authorizes Lender to perform any or ali of the following acts at any
time in its sole and absolute discretion, all without notice to Guarantor and without affecting Guarantor's
obligations under this Guaranty:

31 Lender may alter any terms of the Loan or any part of it, including renewing,
compromising, extending or accelerating, or otherwise changing the time for payment of, or increasing or
decreasing the rate of interest on, the Loan or any part of it.

GUARANTOR: OPUS WEST CORPORATION
TEMPE_PAYMENT & PERFORMANCE GTY_A7 BORROWER: TEMPE GATEWAY, LL_C.
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3.2 Lender may take and hold security for the Loan or this Guaranty, accept additional or
substituted security for either, and subordinate, exchange, enforce, waive, release, compromise, fail to
perfect and sell or otherwise dispose of any such security.

3.3 Lender may direct the order and manner of any sale of all or any part of any security now
or later to be held for the Loan or this Guaranty, and Lender may also bid at any such sale.

3.4 Subject to the terms of the Loan Documents, Lender may apply any payments or
recoveries from Borrower, Guarantor or any other source, and any proceeds of any security, to the Loan
Obligations in such manner, order, and priority as Lender may elect, whether or not those obligations are
guaranteed by this Guaranty or secured at the time of the application.

3.5 Lender may release Borrower of its liability for the Loan, the Loan Obligations, or any
portion thereof. :

3.6 Lender may substitute, add or release any one or more guarantors or endorsers.

3.7 In addition to the Loan, Lender may extend other credit to Borrower, and may take and
hold security for the credit so extended, all without affecting Guarantor's liability under this Guaranty.

4 Guaranty to be Absolute; No Deductions. Guarantor expressly agrees that until (a) this -
Guaranty is released pursuant to the terms hereof, or (b) the Loan Obligations are paid in full and each
and every term, covenant, and condition of this Guaranty is fully performed, Guarantor shal| not be

released by or because of;

4.1 Any act or event which might otherwise discharge, reduce, limit, or modify Guarantor's
obligations under this Guaranty;

4.2 Any waiver, extension, modification, forbearance, delay or other act or omission of
Lender, or its failure to proceed promptly or otherwise as against Borrower, Guarantor or any security;

43- Any action, omission or circumstance which might increase the likelihood that Guarantor
may be called upon to perform under this Guaranty or which might affect the rights or remedies of
Guarantor as against Borrower;

4.4 Any dealings occurring at any time between Borrower and Lender, whether relating to the
Loan or otherwise; or

" 4.5 Any action of Lender described in Section 3 above,

GUARANTOR: OPUS WEST CORPORATION
TEMPE_PAYMENT & PERFORMANCE GTY_AZ BORROWER: TEMPE GATEWAY, L.L.C.
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5. Gu_arantor's Walvers. Except as may be prohibited by applicable law, Guarantor waives:
5.1 All statutes of limitations as a defense to any action or proceeding brought against
Guarantor by Lender pursuant to this Guaranty;

63 Any defense based on any limitation of liability or recourse in any other Loan Document or
arising under law or any claim that Guarantor's obligations exceed or are more burdensome than those of

Borrower;

54 Any defense based on (a) any legal disability of Borrower, (b) any release; discharge,
modification, impairment or limitation of the liability of Borrower to Lender from any cause, whether
consented to by Lender or arising by operation of law or from any bankruptey or other voluntary or
involuntary proceeding, in or out of court, for the adjustment of debtor-creditor relationships, including any
proceeding under the Bankruptcy Reform Act of 1978, as amended or recodified (the "Bankruptey Code"),
or under any other present or future state or federal law regarding bankruptcy, reorganization or other
relief to debtors (collectively, "Debtor Relief Laws") (any such proceeding referred to as an "Insolvency
Proceeding"), or (c) any rejection or disaffirmance of the Loan, or any part of it, or any security held for it,

. inany such Insolvency Proceeding;

Proceeding involving Borrower. including any election to have Lender’s claim allowed as being secured,

5.6 All presentments, demands for performance, notices of nonperformance, protests,
notices of protest, notices of intention to accelerate, notices of acceleration, notices of any suit or any
other action against Borrower or any other person, notices of default, notices of dishonor, notices of

. 57 Any défense based on or arising out of any defense that Borrower may have to the
payment or performance of the Loan Obligations or any part of them other than Lender's material breach;

538 Any defense based on any lack of authority of the officers, directors, partners, members or
agents acting or purporting to act on behalf of Borrower or any principal of Borrower or any defect in the
formation of Borrower or any principal of Borrower: and

59 Any defense based on or arising out of any action of Lender described in Section 3 or
Section 4 above.

6. Waivers of Subrogation and Other Rights and Defenses.

6.1 Upon a Defauit or Event of Default by Borrower under the Loan Documents (subject to
applicable notice and cure periods), Lender, in its sole discretion, without prior notice to or consent of
Guarantor, may elect to: (a) foreclose either judicially or nonjudicially (as allowed by applicable law)

5
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‘against any real or personal property securi'ty it may hoid for the Loan; (b) accept a transfer of any such
security in lieu of foreclosure: (¢) compromise or adjust the Loan or any part of it or make any other

expressly agrees that under no circumstances shall it be deemed to have any right, title, interest or claim
in or to any real or personal property to be held by Lender or any third party after any foreclosure or
transfer in lieu of foreclosure of any security for the Loan.

arising by operation of law (including, without limitation, under any provisions of the Bankruptcy Code, or
any successor or similar statutes) or otherwise; (b) all rights to enforce any remedy that Lender may have
against Borrower; and (c) all rights to participate in any security now or later to be held by Lender for the
Loan. Guarantor further agrees that, to the extent the waiver or agreement to withhold the exercise of its
rights of subrogation, reimbursement, indemnification, and contribution as set forth herein is found by a

covenants and waivers of Guarantor contained in this Section 6.2 shall be effective until the Loan
Obligations have been paid and performed in full, and are made for the benefit of Lender and Borrower.

6.3 Guarantor understands and acknowledges that if Lender forecloses judicially or
nonjudicially against any real property security for the Loan, that foreclosure could impair or destroy any
ability that Guarantor may have to seek reimbursement, contribution, or indemnification from Borrower or
others based on any right Guarantor may have of subrogation, reimbursement, contribution or .
indemnification for any amounts paid by Guarantor under this Guaranty. Guarantor further understands
and acknowledges that in the absence of this Section 6, such potential impairment or destruction of
Guarantor's rights, if any, may entitle Guarantor to assert a defense to this Guaranty. By executing this
Guaranty, Guarantor freely, irrevacably, and unconditionally: (a) waives and relinquishes that defense
and agrees that Guarantor shall be fully liable under this Guaranty even though Lender may foreclose
judicially or nonjudicially against any real property security for the Loan; (b) agrees that Guarantor shait
not assert that defense in any action or proceeding which Lender may commence to enforce this
Guaranty; (c) acknowledges and agrees that the rights and defenses waived by Guarantor under this
Guaranty include any right or defense that Guarantor may have or be entitled to assert based upon or
arising out of any one-action, anti-deficiency, reimbursement, or other borrower or guarantor protective
statute (including, without limitation, any defense that any exercise by Lender of any right or remedy
hereunder or under the Loan Documents violates, or would, in combination with the previous or

GUARANTOR: OPUS WEST CORPORATION
TEMPE_PAYMENT & PERFORMANCE GTY_AZ ) BORROWER: TEMPE GATEWAY, L.L.C.
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, 6.4 Guarantor waives any rights and defenses that are or may become available to
Guarantor by reason of any statute governing guarantees or suretyship, but not limited to any benefit of
the provisions of Arizona Revised Statutes §§ 12-1641 and 12-1642 et seq., and Rule 17(f) of the Arizona
Rules of Civil Procedures, to the extent applicable, '

6.5 Guarantor waives all rights and defenses that Guarantor may have because Borrower's
Loan is secured by real or personal property including any homestead exemption or other exemptions
under applicable law. This means, among other things:

(@) Lender may collect from Guarantor without first foreclosing on any real or
personal property collateral pledged by Borrower.

(b) If Lender forecloses on any real property collateral pledged by Borrower:

) The amount of the Loan may be reduced only by the net price for which
the collateral is sold at the foreclosure sale, even if the collateral is worth more than the sale

price.

(i) Lender may collect from Guarantor even if Lender, by foreclosing on the
real property collateral, has destroyed any ability Guarantor may have to collect from Borrower. -

This Sectlon 6.5 is an unconditional and irevocable waiver of any rights and defenses Guarantor
- may.have because Borrower's Loan is Secured by real property. These rights and defenses include, but -

are not limited to, any rights or defehs'es'avai!gbié gjnﬁ_iér applicable'law. -

6.6 ' Guarantor waives any right or defense it may have at law or in equity to a fair market
value hearing or action to determine a deficiency judgment after a foreclosure. These rights and
defenses include, but are not fimited to, any rights or defenses available under applicable law.

6.7 Guarantor waives any right or defense it may have at law or in equity, which may provide,
among other things: that a creditor must file a complaint for deficiency within a specified period of time
after a nonjudicial foreclosure sale or judicial foreclosure sale, as applicable: that a fair market value
hearing must be held; and that the amount of the deficiency judgment shall be limited to the amount by
which the unpaid debt exceeds the fair market value of the security, but not more than the amount by
which the unpaid debt exceeds the sale price of the security.

6.8 No provision or waiver in this Guaranty shall be construed as limiting the generality of any
other provision or waiver contained in this Guaranty.

6.9 Guarantor agrees that the payment or performance of any act which tolls any statute of
limitations applicable to the Loan Documents shall similarly operate to toll the statute of limitations applicable
to Guarantor's liability hereunder.

7. Revival and Reinstatement. if all or any portion of the Loan Obligations are paid, the
obligations of Guarantor hereunder shall continue and shall remain in full force and effect in the event that
all or any part of such payment is avoided or recovered directly or indirectly from Lender as a preference,
fraudulent transfer or otherwise under the Bankruptcy Code or under any other Debtor Relief Law or other
similar laws, regardiess of (a) any notice of revocation given by Guarantor prior to such avoidance or
recovery, or (b) full payment and performance of all of Loan Obligations. If Lender is required to pay,
return, or restore to Borrower or any other person any amounts previously paid on any of the Loan
Obligations because of any Insolvency Proceeding of Borrower, or any other reason, the obligations of

7
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Guarantor shall be reinstated and revived and the rights of Lender shall continue with regard to such
amounts, all as though they had never been paid.

8. Information Reqarding Borrower and the Property. Before signing this Guaranty, Guarantor
investigated the financial condition and business operations of Borrower, the present and former
condition, uses and ownership of the Property, and such other matters as Guarantor deemed appropriate

business operations, the condition or uses of the Property,
Borrower's ability to perform.

9. Subordination. Any rights of Guarantor (including but not limited to any rights as subrogee of
Lender or resulting from Guarantor's performance under this Guaranty), whether now existing or later
arising, to receive payment on account of any indebtedness (including interest) owed to it by Borrower,
any general partner of B :

by it in Borrower, or to .

. Bankruptey of Borrower. in any Insolvency Proceéding in which the filing of claims is required
by law, Guarantor shall file all claims which Guarantor may have against Borrower relating to any
indebtedness of Borrower to Guarantor and shall assign to Lender all rights of Guarantor thereunder. If
Guarantor does not file any such claim, Lender, as attorney-in-fact for Guarantor, is hereby authorized to
do so in the name of Guarantor or, in Lender's discretion, to assign the claim to a nominee and to cause

The foregoing power of attomey is with full

e discretion, to accept or reje pian proposed in such Insolvency
Proceeding and to take any other action which a party fiting a claim is entitled to take. In all such cases,
whether in administration, bankruptcy or otherwise, the person or pi
shall pay to Lender the amount payable on such claim and, to the full extent necessary for that purpose,
Guarantor hereby assigns to Lender alf of Guarantor's rights to any such payments or distributions:
provided, however, that Guarantor's obligations hereunder shall not be satisfied except to the extent that
Lender receives cash by reason of any such payment or distribution. If Lender receives anything
hereunder other than cash, the same shali be held as collateral for amounts due or to become due under
this Guaranty. in the event that acceleration of the time for payment of the Loan is stayed under a Debtor
Relief Law, Guarantor's obligations hereunder shali nonetheless be payable immediately upon demand of

Lender.

1. Financial and Other Information of Guarantor: Financial Covenants of Guarantor.

Financial and Other information of Guarantor. Guarantor shalf keep true and correct

nd records, using generally accepted accounting principles consistently applied, or such
other accounting principles as Lender in its reasonable judgment may find acceptable from time to time.
Guarantor shall provide to Lender the following:

{a As soon as reasonably practicable, and in any event within one hundred twenty
(120) days after Guarantor's fiscal year end, such Guarantor's annual financial statements, which shall

GUARANTOR: OPUS WEST CORPORATION
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include Guarantor's balance sheet, income statement, statement of cash flow, and alf supporting
schedules. These financial statements shall be prepared and audited by a Certified Public Accountant

acceptable to Agent.

As soon as reasonably practicable, and i
uarantor (excepting Guarantor's 4" fis.

Within forty-five (45) days after each fiscal quarter end of Guarantor, inciuding
Guarantor's fiscal year end, a duly executed Compiiance Certificate in the form of Exhibit A (each, a
"Compliance Certificate"), attached hereto, together with such backup documentation as may be
reasonably requested by Agent, showing Guarantor's compliance with financial covenants and other
matters. -

(d) Promptly upon the request of Agent, such other information (excluding tax
returns) as Agent may reasonably request concerning the affairs and properties of such Guarantor.

11.2  Financial Covenants of Guarantor. Guarantor shall comply with all of the following
) 12ntlal bovenants of Guarantor
financial covenants.

a) Minimum Liquidity. Guarantor shall maintain during the life of the Loan at the

r, Liquidity of not less than Twio Milicn arid No/100 Dollars ($2,000,000.00).

end of each fiscal quarte

() ' Tangible Net Worth. Guarantor shall maintain at the end of each fiscal quarter
on a consolidated basis a Tangible Net Worth equal to at least One Hundred Million And No/1 00 Dollars

($100,000,000.00)

Total Liabilities to Tangible Net Worth Ratio. Guarantor shall maintain at the end
of each fiscal quarter on a consolidated basis a ratio of Total Liabilities to Tangible Net Worth not
exceeding 6.0 to 1.0 through December 31 » 2008, and not exceeding 5.0 to 1.0 thereafter .

12, Representations, Warranties, and Covenants of Guarantor. Guarantor hereby represents,
warrants, and covenants that:

121 Ifnot a natural person, Guarantor is duly organized, validly existing, and in good standing
under the laws of the state of its organization and is lawfully doing business in all jurisdictions in which it
is conducting its business.

12.2  This Guaranty is duly authorized and valid, and is binding upon and enforceable against
Guarantor.

12.3  Guarantor will derive a material and substantial benefit, directly or indirectly, from the
making By Lender of the Loan to Borrower and from the making of this Guaranty by Guarantor.

9
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. Specified, and, since the date of the most recent financial statements of Guarantor furnished to Lender.
No material adverse change has occurred in the financial condition of Guarantor since the date of the
most recent financial st elivered fo Lender, nor, except as previously disclosed in writing to
Lender, has Guarantor incurred any material liability, direct or indirect, fixed or contingent.

125 Thereisno litigation or proceeding pending against Guarantor except for those
previously disclosed by Guarantor to Lender in writing, and to the best of Guarantor's knowledge and
belief, there has been no threat of any such litigation or proceeding, except for those previously disclosed
by Guarantor to Lender in writing, in each case that could adversely affect Guarantor's ability to perform
its obligations under the Loan Document or Guarantor's operations or financial condition.,

Guarantor is not, and the execution, delivery and performance by Guarantor of this
ation of or in defauit with respect to any law or in defauit,
r any agreement or restriction by which Guarantor is
or obligation of Guarantor contained in this
» regulation or ordinance, or any order or rulin

After giving effect to this Guaranty, Guarantor is solvent, is not engaged or about to
€ss or a transaction for which the property of Guarantor js an unreasonably small capital,
and does not intend to incur or believe that it will incur debts that will be beyond its ability to pay as such
. debts mature.
12.8  Guarantor acknowledges that Lender has no duty at any time to investigate or inform
Guarantor of the financial or business condition or affairs of Borrower or any change therein, and
Guarantor will keep fully apprised of Borrower's financial and business condition.

129  Guarantor acknowledges and agrees that Guarantor may be required to pay and perform
the Loan Obligations in full without assistance or support from Borrower or any other entity or person.

1210 Guarantor has read and fully understands the provisions contained in the the, the Loan
Agreement, the Deed of Trust, and the other Loan Documents..

12.11  Except for Allowed Transfers pursuant to the terms of the Loan Agreement, Guarantor
will indemnify, defend, and hold Lender harmless for, from, and against any loss, cost or expense as a
result of any representation or warranty of the Guarantor being false, incorrect, incomplete or misleading
in any material respect.

12.12  Guarantor will not enter in
oristh

Guarantor's representations, warranties, and covenants are a material inducement to Lender to enter into
the Loan, and shall survive the execution hereof and any bankruptcy, foreclosure, transfer of security or
other event affecting Borrower, Guarantor, any other party, or any security for all or any part of the Loan
Obligations.

GUARANTOR: OPUS WEST CORPORATION
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13.  Events of Default. Lender may declare Guarantor to be in default under this Guaranty upon the
occurrence of any of the foliowing events (each an "Event of Default"):

131 Guarantor fails to perform any of its obligations under this Guaranty; or

13.2  Guarantor attempts to revoke this Guaranty or this Guaranty becomes ineffective for any
reason; or

. 13.3  Any representation or warranty made or given by Guarantor to Lender proves to be false
or misleading in any material respect or ceases to be true; or

13.5  Guarantor dissolves or liguidates: or

~

13.6 A Material Adverse Effect occurs with respect to Guarantor.

the fuil and final payi

of Guarantor hereunder which specifically state that they survive,

obligations of Borrower, if any, which survive repayment of the Loan. Lender shall be entitied to continue
to hold this Guaranty in its possession for as long as any Loan Obligations remain outstanding, but return
of this Guaranty to Guarantor when any Loan Obligations remain outstanding is not intended to be, nor
shall it be, a waiver of any rights that may remain available to Lender under this Guaranty.

11
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17. Heirs, Successors, and Assigns: Participations. The terms of this Guaranty shall bind and
benefit the heirs, legal representatives, successors, and assigns of Lender and Guarantor and inures to
the benefit of Lender and its successors, assigns, and indorsees; provided, however, that Guarantor may
not assign this Guaranty, or assign or delegate any of its rights or obligations under this Guaranty, without
the prior written consent of Lender in each instance. Lender, in its sole and absolute discretion, may sell
or assign the Loan or participations or other inferests in the Loan and this Guaranty, in whole or in part, all

18. Notices. All notices given under this Guaranty shall be in writing and be given by personal
delivery, overnight receipted courier (such as UPS, Airborne, or Federal Express), or by registered or -
certified United States mail, postage prepaid, sent to the party at its ac_jdress appearing belovy its

refused, or (c) the expiration of forty-eight (48) hours after deposit in registered or certified United States
mail as described above. Addresses for notice may be changed by any party by notice to any other party
in accordance with this Section. If Guarantor consists of more than one party, service of any notice on
any one Guarantor signing this Guaranty shall be effective service on each Guarantor for afl purposes.

19, Rules of Construction. In this Guaranty, the word "Borrower" includes both the named
Borrower and any other person who at any time assumes or otherwise becomes primarily liable for all or
any part of the obligatioris of the named Borrower on'the Loan: - The'word "person” includes any - .- -
individual, company, trust or other legal entity of any kind.- if this Guaranty is executed by more than one
person, the word "Guarantor” includes-all such persons. The word “include(s)" means “include(s), without
limitation," and the word “including” means "incl uding, but not limited to." When the context and
construction so require, all words used in the singular shall be deemed to have been used in the plural
and vice versa. No listing of specific instances, items or matters in any way limits the scope or generality
of any language of this Guaranty. All headings appearing in this Guaranty are for convenience only and

shall be disregarded in construing this Guaranty.

20. Governing Law. This Guaranty shall be governed by, and construed in accordance with, the
laws of the State of Arizona, without regard to the choice of law rules of that state, except to the extent that

21, Costs and Expenses. Without limiting the generality of the obligation of Guarantor to pay the
fees and expenses of Lender as provided in this Guaranty, if any tawsLit or arbitration is commenced
which arises out of, or which relates to this Guaranty, the Loan Documents or the Loan, the prevailing
party shall be entitled to recover from each other party such sums as the court or arbitrator may adjudge
. to be reasonable attorneys' fees (including allocated costs for services of in-house counsel, to the extent
not prohibited by applicable law) in the action or proceeding, in addition to costs and expenses otherwise
allowed by law. In all other situations, including any Insoivency Proceeding, Guarantor agrees to pay all

: 12
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of Lender's costs and expenses, including attorneys' fees (including allocated costs for services of
Lender’s in-house counsel, to the extent not prohibited by applicable law) which may be incurred in any
effort to collect or enforce the Loan or any part of it, or the Loan Obligations,-or any term of this Guaranty,
From the time(s) incurred until paid in full to Lender, all sums shall bear interest at the Default Rate.

Consideration. Guarantor acknowledges that it expects to benefit from Lender's extension of
n to Borrower because of its relationship to Borrower, and that it is executing this Guaranty in
consideration of that anticipated benefit. .

23. Exchange of Information. Guarantor agrees that Lender may exchange or disclose financial
.and other information about Guarantor with or to any of Lender's affiliates or other related entitjes.

Credit Verification. Each legal entity and individual obligated on this Guaranty, whether as a
tor, a general partner of 3 Guarantor, or in any other capacity, hereby authorizes Lender to check

any credit references, verify his/her employment, and obtain credit reports from credit reporting agencies

of Lender's choice in connection with any monitoring, collection, or future transaction concerning the

Loan, including any modification, extension, or renewal of the Loan. Also in connection with any such

monitoring, collection, or future transaction, Lender is hereby authorized to check credit

employment, and obtain a third party credit report for the spouse of any married person

Guaranty, if such person lives in a community property state.

25, Enforceabllig. Guarantor acknowled
carefully read this Guarant
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prior dealing, usage of trade, parol or extrinsic evidence of any nature shall be used to supplement,
modify or vary any of the terms hereof.

28. Joint and Several Liability. The liability of all persons who are in any manner obligated under
this Guaranty shall be joint and several. i more than one person or party has executed this Guaranty,

each such person or party shall be jointly and severally liable,

29, WAIVER OF JURY TRIAL. ‘TO THE EXTENT.NOT PROHIBITED BY APPLICABLE LAW, THE
PARTIES HEREBY KNOWINGLY, VOLUNTARILY, AND INTENTIONALLY WAIVE ANY RIGHT TO
TRIAL BY JURY OR OF ANY CLAIM, DEMAND, ACTION, OR CAUSE OF ACTION BASED UPON OR

(Remainder of page intentionally left blank.
See the following page for signatory.)

14
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IN WITNESS WHEREOF, the parties hereto have e

written.

B

"GUARANTOR"

OPUS WEST CORPORATION,
a Minnesota corporation

GUARANTOR: OPUS WEST CORPORATION
TEMPE_PAYMENT & PERFORMANCE GTY_AZ
#111207V7F (Rev. 02/08/08)

15

Desc Exhibit C Page 15

Xecuted this Guaranty as of the date first above

Address for notices to Guarantor:

Opus West Corporation

2555 East Camelback Road, Suite 800
Phoenix, AZ 85016-9267

Attention: Senior Vice President,

Real Estate Sales and Finance

Address for notices to Lender:

U.S. Bank National Association
101 North First Avenue, Suite 1600
Phoenix, AZ 85003

Attention: Commercial Real Estate

BORROWER: TEMPE GATEWAY, L.L.C.
PROJECT: MILL AVENUE AND 3%° STREET, TEMPE, A2



EXHIBIT A

COMPLIANCE CERTIFICATE

The undersigned, OPUS WEST CORPORATION, a Minnesota corporation (the "Guarantor”)
hereby certifies to U.S. BANK NATIONAL ASSOCIATION, a national banking association, its successors
and assigns, individually and as a lender and Agent, and each of the lending institutions listed on-the
Schedule of Lenders, as such may be modified from time to time (Agent, as a lender, and each such
lending institution, and their respective successors and assigns, referred to individually or collectively, as
the context shall infer, the “Lender") as follows:

1. This certificate (the "Compliance Certificate”) is being provided pursuant to Section 3.11 of that
certain Construction Loan Agreement (the "Loan Agreement") dated as of February 29, 2008, by and
between Lender and TEMPE GATEWAY, L.L.C., a Delaware limited liability company (the "Borrower"),
and pursuant to Section 11.1 of that certain Payment and Performance Guaranty (the "Guaranty") dated
as of February 8, 2008, by Guarantor in favor or Lender. One or more loans or other credit facilities
{each, a “Loan,” and collectively the ‘Loans,” as the context may require) have been made by Lender to
Borrower pursuant to the Loan Agreement and the other Loan Documents, and such Loan(s) have been
guaranteed by Guarantor pursuant to the Guaranty. All capitalized terms not otherwise defined herein
shall have the meanings set forth in the Guaranty, or if not defined in the Guaranty shall have the
meanings set forth in the Loan Agreement.
.2, As of the effective date set forth below, the undersigned has no knowledge of any.event which .

constitutes, or which, with the giving of notice or the passage of time, or both, would constitute a Defauyit -

- or an Event of Default under any of the Loan Documents. :

3. As of the effective date set forth below, (a) no Material Adverse Effect has occurred in the
financial condition of Guarantor, and (b) no Material Adverse Effect has occurred that materially affects
- any coﬂateral'securing the Loan or Guarantor's ability to repay the Loan Pursuant to the terms of the Loan

Documents.

4. As of the effective date set forth below, Guarantor is in compliance with the financial covenants
set forth in the Guaranty, including the Minimum Liquidity requirement, the Tangible Net Worth
requirement, and the Total Liabilities to Tangible Net Worth Ratio requirement set forth in Section 11.2 of
the Guaranty. The following financial covenant compliance information set forth on Schedule 1 attached
hereto, which shows Guarantor's calculation of such financial covenants, is true, accurate, and complete
on and as of the effective date of this Compliance Certificate set forth below, and such information is
consistent with the financiaj statements and other financial information delivered to Lender in accordance
with the terms of the Loan Agreement for the applicable reporting periods.

s of the effec S
Agreement and the other Loan Documents are true and correct in ali material respects as of the date of
this Compliance Certificate to the same extent as though made on and as of such date, except to the
extent such representations and warranties Specifically relate to an earlier date.

Exhibit A - Page 1
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IN WITNESS WHEREOF, this Certificate has been executed to be effective as of
"GUARANTOR"

OPUS WEST CORPORATION, ' Address for notices to Guarantor-
a Minnesota corporation

Opus West Corporation
2555 East Camelback Road, Suite 800

By: ' Phoenix, AZ 85016
Name: Attention: Senior Vice President,
Title: Real Estate Sales and Finance

Exhibit A - Page 2
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SCHEDULE 1

(Please attach calculation here.)

Schedule 1 - Page 1
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Five Star Service Guarameed

May 6, 2009

'VIA OVERNIGHT RECEIPTED COURIER (UPS)

Tempe Gateway, L.L.C.

2555 East Camelback Road, Suite 800

Phoenix, AZ 85016

Attention: Chuck Vogel Senlor Vlce Pres1dent Real Estate Sales and

' Fmance

Vice Pre51dent Real Estate Flnance and Sales

Re: ansti'ﬁetion Loan Agreem

Ladies and _G_entiemen:

Tempe Gateway,‘L.y
other Lenders party'

2. Opus West Corporation, a Minnesota corporation (“Guarantor”) has failed to
deliver to Agent, within 120 days after Guarantor’s fiscal year end, Guarantor’s -
annual financial statements, including Guarantor’s balance sheet, income
statement, statement of cash flow, and all supporting schedules, prepared and
audited by a Certified Public Accountant acceptable to Agent, as required by
‘Section 11.1(a) of the Guaranty and Section 3.11(b)(i) of the Loan Agreement.
This default is an immediate Event of Default under Section 13.1 of the Guaranty

and Section 7.1(u) of the Loan Agreement.
Exhibit D
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3. Guarantor has failed to deliver to Agent, within 45 days after Guarantor’s fiscal
year end, Guarantor’s executed Compliance Certificate, together with backup
documentation, showing Guarantor’s compliance with financial covenants and
other matters, as required by Section 11.1(c) of the Guaranty and
Section 3.11(b)(iii) of the Loan Agreement. This default is an immediate Event
of Default under Section 13.1 of the Guaranty and Sectlon 7.1(u) of the Loan
Agreement.

4. Material adverse changes and effects have occurred on the operations, busmesses
properties, liabilities, conditions and prospects of Borrower Guarantor, and
Guarantor and its Subsidiaries taken asa whole, which constitute Material
Adverse Effects pursuant to the Guaranty and the Loan Agreenient. ‘ This default
is an immediate Event of Default under Section 13.6 of the Guaranty and
Sections 7.1(1) and (u) of thie L " el

“ability of Borrower and Guaranitor to
:ocuments to which they are parties,”

;" 'Material 1mpa1rments have oc

Identified Defaults ~ Fron 5

im 1ncurred until paid, all such sums w111 bear interest at the
Default Rate :

Note that by reason of the Identlﬁed Defaults, Agent and Lenders are entitled, in their
sole discretion, to exercise certain rights and remedies under the Loan Documents. _
Notwithstanding the Identified Defaults or any other existing or future Defaults or Events of
Default (including, without limitation, any Defaults or Events of Default that are related to the
same subject matter as the Identified Defaults), Agent and Lenders reserve the right to elect to
make or refrain from making disbursements of Loan funds, including with respect to presently
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pending or future Draw Requests. Agent and Lenders expressly reserve all of their rights and
remedies under the Loan Agreement and the other Loan Documents with respect to the Identified
Defaults and with respect to any other existing or future Defaults or Events of Default (including,
without limitation, any Defaults or Events of Default that are related to the same subject matter
as the Identified Defaults), including, without limitation, Agent’s right to pursue foreclosure and
- execution under the Deed of Trust. No disbursements of Loan funds or delay by Agent or
Lenders in enforcing rights and remedies with respect to any of the Identified Defaults or with
respect to any other existing or future Defaults or Events of Default (including, without
limitation, any Defaults or Events of Default that are related to the same subject matter as any of
the Identified Defaults) constitute, and no future disbursements of, Loan ‘funds or enforcement
delay will constitute, and no such- disbursements of Loan funds or enforcement delay may be
construed as, (i) a waiver.of any of Agent’s or Len rights and remedies or of any, such
Defaults or Events of Default, (ii) a course of cond the part of Agent or Lenders on Wthh
Borrower may rely at any time, (iii) a comm 10dify the Loan or Loan
Documents, or an offer to extend or modify" th oan terms, or (1v) an amendment to any

term or condltlon of the Loan Documents, and foregoing will impair Agent’s or
i urther, any smgle or

not preclude any -

.. Name: zm-p w AMLA—
st __Vits RPRESIDENT

cc: Trustee: U.S. Bank National Association
101 North First Avenue, Suite 1600
Phoenix, Arizona 85003 '
Attention: Commercial Real Estate, as trustee
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Guaranty Bank and Trust Company
1331 Seventeenth Street
Denver, CO 80202
_ Attention: Matthew W. Carrothers Senior Vlce Pre51dent

Regions Bank

13535 Feather Sound Drive
Building 1; Suite 610
Clearwater, Florida 33762
Attention: Robert Kramer

Opus West Corporat1on

2555 East Camelback Road, Sulte 800
Phoenix, AZ 85016

Attentlon. Senior Vice Pre51dent
Real Estate Sales and Finance
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~ July 2, 2009

VIA OVERNIGHT RECEIPTED COURIER (UPS)

Tempe Gateway, L.L.C.

2555 East Camelback Road, Su1te 800

Phoenix, AZ 85016

"Attention: Senior Vice President, Real Estate Sales and Finance
Vice President, Real Estate Finance and Sa}es_“ ,

Re:  Construction Loan Agrecment — Tempe, Arizona

Ladies and Gentlemenﬁ

oan Agreement dated
hall include any ; amendment

This notice is given pursuant to the Co
February 29 2009 (the “Loan Agreement ”? w

othef | Igenderg“f)
located in Tempe,

2. Opus West Corporation, a Minnesota corporation (“Guarantor”) has not fulfilled
its guaranty obligations to have the Improvements constructed in accordance with
Section 3.1(b) of the Loan Agreement, and to have the Improvements completed,
lien free, and ready for occupancy, including delivery of any permits, certificates
or governmental approvals required by law or the Loan Agreement, on or before
the Completion Date, as required by Section 1.2(a) and (b) of the Guaranty. This
default is an immediate Event of Default under Section 13.1 of the Guaranty and -

Section 7.1(u) of the Loan Agreement.
| | | Exhibit B
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All of the Additional Identiﬁed Defaults also constitute Events of Default under Section
4.3 of each of the Notes.

Pursuant to Section 9.7 of the Loan Agreement, Borrower is obligated to pay Agent’s and
each Lenders’ costs and expenses (including reasonable attorneys’ fees) incurred in enforcing or
protecting Agent’s and Lenders’ rights and interests, including with respect to the- Additional
Identified Defaults. Interest 4t the Default Rate continues to accrue on all amounts owing to
Agent and Lenders pursuant to the Loan Documents ‘

Note that, by reason of the Addrtronal Identrﬁed Defaults, ge' and'Lenders are entitled,
in their sole discretion, to exercise certain rights and rémedies under the Loari Documents
Notwithstanding the Additional Identified Default “defined
Prior Default Letters), or any other ex1st1ng futy
without limitation;, any Defaults or Events 0
as the Addltronal Identified Defaults or the Id
right to elect to make or refrai i
respect to presently pendi

] eléted to the same subjeet matter
ults), Agent and,:Lenders reséf;Vefthc

&xisting or .-
or Events of

fault (1nclud1ng, without lrmrtatron
ime subject matter as the Addrtro 3

efaults or- Events of Default
erelated to the same

remedies now or in the future. ~Furth”er any smgle or partlal exercise by Agent or Lenders of any
of their rights and remedies does not preclude any other or further exercise by Agent or Lenders
of any available rights and remedies '

- Should you have any questions regarding the amount due or the 1nformat10n requrred
from you, please contact Ziad W. Amra, telephone (612) 303-45 17
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Very truly yours,

U.s. BANK NATIONAL ASSOCIATION, as
Agent

5;'\ 21% wA AMM
S'— pﬁ$$lh$i\:’T

cc: Trusteé: U S. Bank Nat10nal Associat

101 North First Avenue Sulte 1600

Phoenix, Anzona
g,Attentlon Com

Regions Bank
13535 Feather Soynd

Real Estate Sales and Finance
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June 19, 2009

VIA OVERNIGHT RECEIPTED COURIER (UPS)

Tempe Gateway, L.L.C.

2555 East Camelback Road Suite 800

Phoenix, AZ 85016. st

Attention: Senior Vice President, Real Estate Sales and Flnance
Vice President, Real Estate Flnance and Sales

Re: C_onstruction Loan Agree

Ladies and Gentlemen'

balance, all acerue ‘and'unpaid interest, fees, and other amotunts owing to Agent and Lenders
pursuant to the Loan Documents béfore the closé of business on June 26, 2009. Pursuant to
Section 9.7 of the Loan Agreement, Borrower is obligated to pay Agent’s and each Lenders’
costs and expenses (including reasonable attorneys’ fees) incurred in enforcing or protecting
Agent’s and Lenders’ rights and interests, including with respect to the Identified Defaults.
Initerest at the Default Rate continues to accrue on all amounts ow1ng to Agent and Lenders
pursuant to the Loan Documents.

Note that, by reason of the Identified Defaults, Agent and Lenders are entitled, in their
sole discretion, to exercise certain rights and remedies under the Loan Documents.

Exhibit F
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Notwithstanding the Identified Defaults or any other existing or future Defaults or Events of
Default (including, without limitation, any Defaults or Events of Default that are related to the
same subject matter as the Identified Defaults), Agent and Lenders reserve the right to elect to
make or refrain from making disbursements of Loan funds, including with respect to presently
pending or future Draw Requests. Agent and Lenders expressly reserve all of their rights and
remedies under the Loan Agreement and the other Loan Documents with respect to the Identified
Defaults and with respect to any other existing or future Defaults or Events of Default (including,
without limitation, any Defaults or Events of Default that are related to the same subject matter
as the Identified Defaults), including, without limitation, Agent’s right to pursue foreclosure and
execution under the Deed of Trust. No disbursements of Loan funds or delay by Agent or
Lenders in enforcing rights and remedies with respect to any. of the Identified Defaults or with
respect to any other existing or future Defaults or Events of Default (1nclud1ng, without
limitation, any Defaults or Events of Default that are related to the samie sub]ect matter as any of
the Identified Defaults) constitute, and no future dlS_ ements of Loan:funds or:enforcement
delay will constitute, and no such disbursements o funds or enforcement delay may be
" construed as, (i) a waiver of any of Agerit; rightsiand remedies or of any such
Defaults or Events of Default, (ii) a course of:con - part of Agent or Lenders on'which
’Borrower may rely at any tlme (111) a.comm or modlfy the Loan or Loan" =

air Agent sor )
s . i v any smgle or
_part1al exercise by S of any of their rights and ;
oth_e;_or further exer nt or Lenders of any avallable rlgh

NAL ASSOCIATION, as

By:
Name: Ziad W. Amra
w85 Vice President

Trustee: U.S. Bank National Association

101 North First Avenue, Suite 1600

Phoenix, Arizona 85003

Attention: Commercial Real Estate, as trustee -
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Guaranty Bank and Trust Company
1331 Seventeenth Street

Denver, CO 80202
Attention: Matthew W. Carrothers Senior Vlce Pres1dent

Regions Bank

13535 Feather Sound Drive
Building 1; Suite 610 -
Clearwater, Florida 33762
Attention: Robert Kramer

Opus West Corporation _ )
- 2555 East Camelback Road, ‘Suite 800

Phoenix, AZ 85016

Attention: Semor Vice President

Real Estate Sales and Finance "
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Page: 1 Document Name: untitled of 1

LOAN REQ: 0490 CURRENT FINANCIAL INFO 11/04/09 PA OF 0001
BANK: 66 AP: 1 OBGOR: 0000153438 OBGAT: 0000000034 TEMPE / )PRIME
DATE: 070609 CHG CD: INCLUDE ESCROW AMOUNT (Y/N): Y PAGE®™

ASSN UNIT : 71049 ORG EFF DATE: 02/29/08 OBLIG TYPE: 235

OFFICER : ZWAO0O MAT DATE : 03/01/10 GUARANTEE : NO

RISK RATE : 85 LST REN DTE : COLL TYPE : 210

EXP STRAT : LST FIN ST : AUTO DEBIT:

STAT CODE : 7 P R TKDOWN OBGOR: 0000153438 RATE : 8.25000000
CHGOFF STA: N/A TKDOWN OBGAT: 0000000026 REL PRIME: 00001 MULTIPLE
*kkkkkkkkkk BALANCE INFO hkhkkhkkhkikkkk kkkihrtkhkkhkkkkkk PAYOFF INFO khkkhkhkhkkkkkihk
ORIG LN AMOUNT: 68,960,000.00 PRINCIPAL AMT : 47,603,977.30
AVAIL CREDIT : .00 INTEREST AMT : 474,937.86
NET BOOK BAL : .00 LATE FEES : .00
12 MTH AVG BAL: 21,880,885.20 OTHER FEES : .00
FEES COLL YTD : .00 ESCROW : .00
PER DIEM: 10,909.24480 ==== PAYOFF 07/06/09 : _ 48,078,915.16
khkhkkhkhkkhkkhkhkhhkkkhkhkhhkhkhkhkkkkkkix PAYMENT INFO khkkhkhkhkhkhkhkhkkhkkhkhkkhkhkhkkhkhkhkhthkhkhkhkikdkkik
TOTAL BILLED: 1,733,359.72 PAYMENT AMOUNT:

TOTAL PAST DUE: 1,733,359.72 PAYMENT TYPE:

INT FREQ MONTHLY PD TO: 05/01/09 PRIN FREQ PD TO: 02/29/08
DUE 12/01/09 : .00 DUE : .00
PSTDUE 06/01/09 : 1,733,359.72 PSTDUE :

NO PREPAYMENT INDEMNITY
Exhibit G

Date: 11/5/2009 Time: 10:23:51 AM
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MICHAEL K. JEANES
Clerk of the Superior Court

By JULIETA GARCIA, Deputy
Date 07/17/2009 Time 02:33 PH
Descrirtion Oty Amount

RS O R ——

CIVIL NEW COMPLAINT 001 301.00

LCASER CV2009-023215 ——--1

TOTAL AHDUNT
Receirth 00011111084

301.00

Attorneys for U.S. Bank National Association
IN THE SUPERIOR COURT OF THE STATE OF ARIZONA

IN AND FOR THE COUNTY OF MARICOPA

U.S. BANK NATIONAL
ASSOCIATION, a national banking
association,

Plaintiff,
V.

TEMPE GATEWAY,L.L.C,a
Delaware limited liability company;
CALIFORNIA WHOLESAL
MATERIAL SUPPLY, INC. dba
DESERT BUILDING
MATERIALS/PHOENIX BRANCH
fka CALIFORNIA WHOLESALE
MATERIAL SUPPLY, INC. dba
CALPLY, INC,, a California
corporation; SOURCE ARIZONA dba
FLOORING CONSULTANTS, an
Arizona corporation; PROGRESSIVE
ROOFING, INC., an Arizona
corporation; PHOENIX PIPELINES,
INC., an Arizona corporation; SUN
VALLEY MASONRY CO., INC,, an
Arizona corporation;

Defendants.

No.  CV2009-023275

VERIFIED COMPLAINT FOR:
(1) BREACH OF LOAN DOCUMENTS;
(2) APPOINTMENT OF A RECEIVER

Plaintiff U.S. Bank National Association, a national banking association

(“Plaintiff” or “Lender” or “USB”), individually and in its capacity as the administrative

agent for Regions Bank and Guaranty Bank and Trust Company (collectively with USB

the “Banks”), for its complaint against Defendant Tempe Gateway, L.L.C. (“Defendant”

10187866.4

Exhibit H
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or “Borrower” or “Tempe”), alleges as follows:

PARTIES, JURISDICTION AND VENUE

1. USB is a national banking association authorized to do and doing business
in Maricopa County, Arizona. USB is the administrative agent under the Loan
Documents, as that term is defined below.

2, Upon information and belief, Borrower is a Delaware limited liability
company authorize'd to do and doing business in Maricopa County, Arizona.

3. Borrower caused acts to occur in Maricopa County, Arizona, which are the
subject of this cause of action.

4, Upon information and belief, California Wholesale Material Supply, Inc.
dba Desert Building Material/Phoenix Branch fka California Wholesale Material
Supply, Inc. dba Calply, Inc., a California corporation; Source Arizona dba Flooring
Consultants, an Arizona corporation; Progressive Roofing, Inc., an Arizona corporation;

Phoenix Pipelines, Inc., an Arizona corporation; and Sun Valley Masonry Co., Inc., an

Arizona corporation (collectively the “Notice Defendants™) each claim some in rem
interest in the real or personal property that is the subject matter of this action that may, or
may not, be affected by the appointment of a receiver. USB seeks no affirmative
monetary relief against the Notice Defendants and names them for notice purposes only.

5. The real and personal property, which are the subject matter of this action,
are located within the jurisdictional boundaries of this Court; therefore, this Court is the
proper forum for resolution of this action.

6. The acts and events giving rise to USB’s claims against Borrower are based
primarily upon conduct that occurred in Maricopa County, Arizona.

7. This Court has original jurisdiction over this matter pursuant to Arizona
Revised Statute (“A.R.S.”) § 12-123.

8. Venue is proper in this Court pursuant to A.R.S. § 12-401.

10187866.4
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THE LOAN TRANSACTION

[—y

9. On or about February 29, 2008, Lender extended credit to Borrower in the
original maximum principal amount of $68,960,000.00 (the “Loan”).

10.  The Loan is evidenced by, among other things, that certain “Promissory
Note Secured by Deed of Trust (Construction Loan)” dated February 29, 2008 and
executed by Borrower in favor of Regions Bank, an Alabama state chartered bank in the
original maximum principal amount of $25,000,000.00 (the “Regions Bank Note”). A

true and correct copy of the Regions Bank Note is attached hereto as Exhibit 1 and

O 0 N N »n »~ W N

incorporated heretn by this reference.

11.  The Loan is also evidenced by, among other things, that certain “Promissory

(S Y
S

Note Secured by Deed of Trust (Construction Loan)” dated February 29, 2008 and

[a—y
[am—y

executed by Borrower in favor of Guaranty Bank and Trust Company in the original

p—
N

maximum principal amount of $15,000,000.00 (the “Guaranty Bank Note”). A true and

w
[21)
g
5E
a0
B3
<
=

correct copy of the Guaranty Bank Note is attached hereto as Exhibit 2 and incorporated

—
E-Y

enix, Ariz
(602) 382.6000
Pt
W

”
Xt
£
=
3
©

=
»2

herein by this reference.

p—
W

12.  The Loan is also evidenced by, among other things, that certain “Promissory

—
(=)

Note Secured by Deed of Trust (Construction Loan)” dated February 29, 2008 and

b
~J

executed by Borrower in favor of USB in the original maximum principal amount of

$28,960,000.00 (the “USB Note™). A true and correct copy of the USB Note is attached

e
O ©e

hereto as Exhibit 3 and incorporated herein by this reference (collectively the Regions

Bank Note, Guaranty Bank Note, and USB Note are referred to as the “Notes”).

N NN
N = O

13.  The terms and conditions of the Loan are set forth in that certain

[\
(9%}

“Construction Loan Agreement” (the “Loan Agreement”) dated February 29, 2008 and

executed by Borrower and Lender. A true and correct copy of the Loan Agreement is

NN
[V, B N

attached hereto as Exhibit 4 and incorporated herein by this reference.

11

N
(=]
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THE SECURITY DOCUMENTS

14.  The Loan is secured by, among other things, that certain “Construction
Deed of Trust, with Assignment of Rents, Security Agreement, and Fixture Filing” (the
“Deed of Trust™) dated February 29, 2008 and executed by Borrower, as trustor, for the
benefit of USB, as beneficiary. A true and correct copy of the Deed of Trust is attached
hereto as Exhibit 5 and incorporated herein by this reference.

15.  Pursuant to the Deed of Trust, BorroWer granted Lender a security interest
in, among other things, the Borrower’s “Property,” as that term is defined in § 1.1 of the
Deed of Trust, which includes but is not limited to: (i) certain real property located in
Maricopa County, Arizona as more fully described in Exhibit “A” to the Deed of Trust
(the “Real Property™); (ii) the Improvements, as that term is defined in the Deed of Trust;
(iii) the Fixtures, as that term is defined in the Deed of Trust; (iv) the Leases, as that term
is defined in the Deed of Trust; (v) the Rents, as that term is defined in the Deed of Trust;
(vi) the Books and Records, as that term is defined in the Deed of Trust; (vii) Borrower’s
accounts; (viii) Borrower’s commercial tort claims; (ix) Borrower’s right to payment of
money which arise from or relate to construction on the Real Property; (x) Borrower’s
insurance policies related to the Real Property (collectively, with all other property
securing the Loan, referred to as the “Collateral™).

16.  Lender perfected its security interest in the Real Property and Collateral by,
among other things, recording the Deed of Trust in the Official Records of the Maricopa
County Recorder’s Office as Instrument No. 2008-0181771 on or about February 29,
2008.

17.  The Loan is also secured by that certain “Assignment of Contracts, Plans
and Specifications” (“Assignment of Contracts™) dated February 29, 2008 and executed
by Borrower in favor of USB, individually and as the administrative agent for the Banks.
/117
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A true and correct copy of the Assignment of Contracts is attached hereto as Exhibit 6 and
incorporated herein by this reference.

18.  Pursuant to the Assignment of Contracts, Borrower, among other things,
assigned to Lender all of its rights under the “Contracts,” as that term is defined in the
Assignment of Contracts. The Assignment of Contracts provides that upon the occurrence
of an Event of Default, as that term is defined in the Loan Agreement (“Event of
Default”), Lender may elect to assume some or all of the obligations of Borrower under
the Contracts.

19.  The Loan is also secured by that certain “Assignment of Development

Agreement” (the “Assignment of Development Agreement”) dated February 29, 2009 and

executed by Borrower in favor of USB, individually and as the administrative agent for
the Banks. A true and correct copy of the Assignment and Development Agreement is
attached hereto as Exhibit 7 and incorporated herein by this reference.

| 20.  Pursuant to the Assignment of Development Agreement, Borrower, among
other things, assigned to Lender all of its rights under that certain “Development
Agreement [America West Airlines Corporate Headquarters] [97-250],” as amended (the
“Development Agreement”) by and between the City of Tempe, Arizona and America

West Holdings Corporation, dated as of February 18, 1998, and recorded on February 26,
1998 as Instrument No. 1998-0147245 in the Official Records of the Maricopa County
Recorder. The Assignment of Development Agreement provides that, upon the
occurrence of an Event of Default, as that term is defined in the Loan Agreement, Lender
may elect to assume some or all of the obligations of Borrower under the Development
Agreement. A true and correct copy of the Development Agreement, as amended, is
attached hereto as Exhibit 8 and incorporated herein by this reference.

21.  The Loan is also secured by that certain “Assignment of Permits, Licenses

and Approvals” (the “Assignment of Permits™) dated February 29, 2008 and executed by

10187866.4
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Borrower in favor of USB individually and as the administrative agent for the Banks. A
true and correct copy of the Assignment of Permits is attached hereto as Exhibit 9 and
incorporated herein by this reference.

22.  Pursuant to the Assignment of Permits, Borrower, among other things,
assigned to Lender all of its right, title, interest, privilege, benefit, and remedies in, to and
under all permits, licenses, and approvals (including without limitation all building
permits) heretofore or hereafter issued to Borrower from time to time with respect to the
Property, as that term is defined in the Deed of Trust, together with any and all present

and future amendments, modifications, supplements, and addenda to any such permits,

licenses, and approvals (the “Permits”). The Assignment of Permits provides, among

other things, that upon the occurrence of an Event of Default, Lender may elect to
exercise Borrower’s rights under the Permits.

23.  Lender perfected its security interest in the Collateral by, among other
things, filing that certain “UCC Financing Statement” (the “Arizona UCC”) with the
Arizona Secretary of State as File No. 2008-15289744 on March 3, 2008. A true and
correct copy of the Arizona UCC is attached hereto as Exhibit 10 and incorporated herein
by this reference.

24.  Lender perfected its security interest ip the Collateral by, among other

things, filing that certain “UCC Financing Statement” (the “Delaware UCC”) with the

Delaware Department of State as Initial Filing No. 2008-0864635 on March 4, 2008. A
true and correct copy of the Delaware UCC is attached hereto as Exhibit 11 and
incorporated herein by this reference.

25.  The Notes, Loan Agreement, “Commitment Fee Letter” (as defined in the
Loan Agreement), “Indemnity Agreement” (as defined in the Loan Agreement), Deed of
Trust, Assignment of Contracts, Assignment of Development Agreement, Assignment of

Permits, Arizona UCC, Delaware UCC, and all other guarantees, instruments, and/or

10187866 .4
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documents evidencing, relating to, or securing the Loan are referred to collectively herein

as the “Loan Documents”).

DEFENDANT’S DEFAULTS
26.  The following defaults caused an Event of Default to occur under the Loan
Documents: l
a. Failing to timely deliver to USB all statements required under §
3.11(a)(i) and § 3.11(b)(i) of the Loan Agreement;
b. Failing to timely deliver to USB an executed Compliance Certificate
(as defined in the Loan Agreement) from Opus West Corporation, a
Minnesota corporation (“Guarantor”) required under § 3.11(b)(iii) of
the Loan Agreement;
C. Material adverse changes have occurred to Borrower’s and
Guarantor’s businesses under § 7.1(1) and (u) of the Loan Agreement,
respectively;
d. Material impairments have occurred in the ability of Borrower and
Guarantor to perform their obligations under the Loan Documents
under § 7.1(1) and (u) of the Loan Agreement; and
e. Failing to complete construction of the Improvements (as defined in
the Loan Agreement) by the Completion Date (as defined in the Loan
Agreement), required under § 3.1(b) of the Loan Agreement
(collectively the “Defaults™). |
27. By letters dated May 6, 2009 and July 2, 2009, (the “Notice Letters”),
Lender informed Borrower that the Defaults had occurred. True and correct copies of the
Notice Letters are attached hereto respectively as Exhibits 12 and 13 and incorporated
herein by this reference.

28. By letter dated June 19, 2009 (the “Demand and Acceleration Letter”),

10187866.4
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Lender, among other things, accelerated the Loan and demanded payment for the full
outstanding amounts due under the Loan Documents by June 26, 2009. A true and correct
copy of the Demand and Acceleration Letter is attached hereto as Exhibit 14 and
incorporated herein by this reference.

29.  Despite demand, Borrower has failed to pay the amounts due and owing to
Lender.

30. AsofJuly 6, 2009, the principal due and owing under the Loan Documents
was no less than $44,093,884.88, plus accrued interest in the amount of no less than
$474,937.86, plus accrued and accruing interest, attorneys’ fees and costs and all other
sums due under the Loan Documents.

31.  Pursuant to the terms of the Deed of Trust, in the event of a default, USB is
entitled to obtain the appointment of a receiver. Deed of Trust § 6.3(b).

COUNTI
(Breach of Loan Documents)

32.  USB realleges and reincorporates herein by reference all preceding
allegations contained in this complaint as though fully set forth herein.

33.  There was a contract between USB and Borrower as evidenced by, among
other things, the Loan Documents.

34.  USB performed all of its obligations under the Loan Documents.

35. Despite demand, Borrower has refused to pay to USB all amounts due under
the Loan Documents to date.

36. Bomrower materially breached the Loan Documents and defeated their
purpose by, among other things, failing to repay the Loan when due.

37. Asadirect and proximate result of Borrower’s material breach, USB has
suffered, and will continue to suffer, damages in an amount to be proven at trial plus

accrued and accruing interest.
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38. As this cause of action arises out of a contract, USB is entitled to recover
its costs and attorneys’ fees pursuant to A.R.S. §§ 12-341 and 12-341.01(A).

39.  In addition, the Loan Documents entitle USB to recover its reasonable
costs and attorneys’ fees.

WHEREFORE, USB prays for judgment against Tempe Gateway, L.L.C. as
follows:

a. For all outstanding amounts due under the Loan Documents,
including but not limited to: the outstanding principal amount of the Loan; all
interest accrued thereon, pre-and post-judgment interest, late fees, default
interest and attorneys’ fees and costs;

b. For attorneys’ fees and costs pursuant to the terms of the Loan
Documents;

c. For attorneys’ fees and costs pursuant to A.R.S. §§ 12-341 and
12-341.01; }

d. For pre-judgment interest and fees at the default rate specified in the
Notes, from May 6, 2009 to entry of judgment;

e. For post-judgment interest and fees at the default rate specified by
the Notes from the date of the judgment until paid in full; and

f For such other and further relief as this Court may deem just and
equitable.

COUNT TWO

(Appointment of Receiver)
40.  USB realleges and incorporates herein by reference each and every
allegation of the Complaint as though fully set forth herein.
41.  Borrower is in default under the Loan Documents for, among other things,

failing to pay all amounts when due and owing.
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42.  The Loan Documents grant USB a perfected security interest in, among
other things, the Real Property.

43. A receiver will provide proper security for the Real Property and collect the
Rents that serve as additional security for Borrower’s obligations to USB, whereas
Borrower has little or no incentive, or ability, to expend the resources necessary to protect
USB’s interests and/or turnover rents.

44. Upon information and belief, several subcontractors have, or will, file
mechanics’ liens against the Real Property. A receiver is necessary to deal with each
subcontractor and mechanics’ lien holder to ensure that USB’s and the other Banks’
interests are adequately protected.

45.  Unless granted the relief as prayed for herein, USB will suffer injury from
the diminution in the value of its Real Property and Collateral.

46. As aresult of Borrower’s default under the Loan Documents, USB has
retained counsel to enforce its rights under the Loan Documents. Pursuant to its rights
under the Loan Documents, USB will seek payment from Borrower for the amount of fees
and costs incurred by USB in enforcing its rights under the Loan Documents.

47. Pursuant to AR.S. §§ 12-1241 and 33-702(B)(1), USB is entitled to the
appointment of a receiver to protect and preserve the Collateral.

48. USB has met the requirements of A.R.S. § 12-1242 and RULE 66, ARIZ. R.
Civ. P, for the appointment of a receiver.

49.  The provisions of RULE 65, ARIZ. R. CIv. P., are not applicable to this
situation.

50.  Pursuant to the terms of Deed of Trust, Borrower agreed that, upon default,
USB may immediately seek the appointment of a receiver over the Collateral. (Deed of
Trust § 6.3(b)) Consequently, Borrower has already agreed to the relief requested herein.
/11
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WHEREFORE, USB prays for judgment against Tempe Gateway, L.L.C. as
follows:

a, For entry of an order appointing a receiver and allowing the receiver,
after taking possession of the Premises, to perform such duties as set
forth in the order appointing a receiver in the form submitted
contemporaneously herewith;

b. For an order to exclude Borrower, or anyone claiming under or
through it who does not have valid rights in the Collateral or any
portion thereof, from possession of the Premises;

c. For an order awarding USB its costs and attorneys’ fees expended in
connection with seeking a receiver pursuant to the terms of the Loan
Documents and A.R.S. §§ 12-341 and 12-341.01; and

d. For such other and further relief as the Court may deem just and

equitable.

8 A
DATED this day of July, 2009.
& WILMER LLp-

Befijamin W. Reeves
Ofie Arizpna Center

) AZ 85004-2202
eys for U.S. Bank National Association
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VERIFICATION

STATE OF Mivunes

County of HﬂV\V‘@? 2

I, Ziad W. Amra, being first duly sworn upon oath, depose and say:
That I am a Vice President of the Special Asset Group for U.S. Bank National

SS.-

Association, the Plaintiff in this action; that I have carefully read the “Verified Complaint

For: (1) Breach of Loan Documents; and (2) Appointment of Receiver” filed in this action

and know the contents thereof and that the facts and matters alleged therein are true in fact
to the best of my knowledge and are well grounded in fact, except those matters alleged
on information and belief, and as to those, I believe them to be true; that the relief
requested is warranted by existing law; and that this claim is not made for any bad faith,
vexatious, wanton, improper, or oppressive reason, including to harass, to cause
unnecessary delay, to impose a needless increase in the cost of litigation or to force an
unjust settlement through the serious character of the averments.

I declare under penalty of perjury that the foregoing is true and correct.

{

Ziad W. Amra
SUBSCRIBED AND SWORN to before me this MQ day of July, 2009.

Qiie & Gthmass

Executed on this l Q day of July, 2009.

Notary Public

\~21-2010

Notary Expiration

10187866.4
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SELF CONTAINED APPRAISAL REPORT

Tempe Gateway
222 S. Mill Avenue
Tempe, Arizona 85281

PREPARED FOR:

U.S. Bank
File No: 09-002299-01

June 11, 2009

FVS File No: 09-1057

Exhibit |




Case 09-34356-hdh11 Claim 52-1 Part 16 Filed 11/09/09 Desc Exhibit| Page 2
of 6

June 11, 2009

Ms. Sally Biadasz

U.S. Bank

4100 Newport Place, Suite 900
LM-CA-NBCR

Newport Beach, CA 92660

RE:  Appraisal of Tempe Gateway
222 S. Mill Ave.
Tempe, Maricopa County, Arizona
FVS File No. 09-1057

Dear Ms. Biadasz:

At your request and authorization, Finney Valuation Services, LLC has prepared a self-
contained appraisal report of the referenced property and presented our analysis in the
following report.

The purpose of this appraisal is to estimate the following: 1) “As Is” Market Value - Leasehold;
2) Hypothetical “As Is” Market Value - Fee Simple; 3) Prospective Market Value Upon
Completion of Construction - Leasehold; 4) Prospective Market Value Upon Completion of
Construction — Leased Fee; 5) Prospective Market Value Upon Stabilization of Occupancy -
Leasehold; 6) Prospective Market Value Upon Stabilization of Occupancy — Leased Fee. The
intended user of this report is U.S. Bank for foreclosure purposes.

The subject involves a suburban office building located on 3.54 acres along Mill Avenue in
Tempe. The 8-story office building has a GLA of 259,365 SF that includes first floor retail space
of 25,000 SF. Parking is provided by a four-level parking garage with 1,035 spaces. The project
is under construction and completion is projected by July 1, 2009. The only executed lease as of
the effective date involved a first floor retail suite of 1,352 SF. I have projected that the subject
will be leased to a stabilized occupancy by July 1, 2013.

The development of the subject involves a joint venture between US Airways and Opus West
Corporation. There exists a Development Agreement between US Airways and the city of
Tempe that provides a tax abatement under the Government Property Lease Excise Tax
(GPLET). The abatement period is 8 years with the developer responsible for a payment in-lieu
of taxes of $50,000 per annum. In order to effectuate the abatement, the developer will transfer
ownership of the property (land and improvements) to the city upon completion of
construction, and the city will lease the property back to the developer for the 8-year period. At
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the end of the 8-year period title reverts to the developer. Therefore, the developer will have a
leasehold interest in the property for the next eight years.

The market value conclusions are summarized as follows:

Value Conclusions

Interest Effective Date Value

Premise

Appraised

of Value

Conclusion

As Is Market Value

As Is Hypothetical Market Value
PMYV Upon Completion

PMV Upon Completion

PMV Upon Stabilization

PMYV Upon Stabilization

Leasehold
Fee Simple
Leasehold
Leased Fee
Leasehold

Leased Fee

June 2, 2009
June 2, 2009
July 1, 2009
July 1, 2009
July 1, 2013

July 1, 2013

$32,300,000
$27,800,000
$33,500,000
$29,000,000
$65,000,000
$62,000,000

The value conclusions are based on an exposure time of twelve months and a marketing time of
twelve months. The value conclusions are based on the underlying assumptions and limiting
conditions contained herein. The value conclusions are based on the extraordinary assumption
that the executed lease to UPS Store approximates a market level (contract rent information not
available). Regardless, the impact on value is insignificant given the small size of the tenant
(1,352 SF).

This report has been prepared in conformance with the Uniform Standards of Professional
Appraisal Practice (USPAP), the Code of Professional Ethics and Standards of Professional
Appraisal Practice of the Appraisal Institute, the Financial Institutions Reform, Recovery, and
Enforcement Act of 1989 (FIRREA), Title XI Regulations, and the appraisal guidelines of US
Bank.

Thank you for this opportunity to provide our services. Please contact me with any questions.

Respectfully submitted,

7 v

Todd H. Finney, MAI
AZ Certified General Real Estate Appraiser No. 30091
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CERTIFICATION

CERTIFICATION OF THE APPRAISAL

I certify to the best of my knowledge and belief:

10.

11.
12.
13.
14.

The statements of fact contained in this report are true and correct.

The reported analyses, opinions and conclusions are limited only by the reported assumptions
and limiting conditions and are my personal, impartial and unbiased professional analyses,
opinions, and conclusions.

I'have no present or prospective interest in the property that is the subject of this report and have
no personal interest with respect to the parties involved.

I have no bias with respect to the property that is the subject of this report or to the parties
involved with this assignment.

My engagement in his assignment is not contingent upon developing or reporting predetermined
results.

My compensation for completing this assignment is not contingent upon the development or
reporting of a predetermined value or direction in value that favors the cause of the client, the
amount of the value opinion, the attainment of a stipulated result, or the occurrence of a
subsequent event directly related to the intended use of this appraisal.

This appraisal assignment was not based upon a requested minimum valuation, a specific
valuation, or the approval of a loan.

My analyses, opinions, and conclusions were developed, and this report has been prepared, in
conformity with the Uniform Standards of Professional Appraisal Practice of The Appraisal
Foundation and the requirements of the Code of Ethics and the Standards of Professional Appraisal
Practice of the Appraisal Institute, as well as the requirements of the State of Arizona relating to
review by its duly authorized representatives. This report also conforms to the requirements of
the Financial Institutions Reform, recovery, and Enforcement Act of 1989 (FIRREA).

The use of this report is subject to the requirements of the Appraisal Institute relating to review
by its duly authorized representatives.

Todd H. Finney, MAI has made a personal inspection of the property that is the subject of this
report.

No one provided significant real property appraisal assistance to the person signing this report.
Todd H. Finney has extensive experience in the appraisal/review of similar property types.
Todd H. Finney is currently certified in the state where the subject is located.

As of the date of this report, Todd H. Finney has completed the continuing education program of
the Appraisal Institute.

i —

Todd H. Finney, MAI
AZ Certified General Real Estate Appraiser No. 30091

TEMPE GATEWAY i
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EXECUTIVE SUMMARY

EXECUTIVE SUMMARY

Property Name: Tempe Gateway

Property Type: Suburban Office with first floor retail
Location: NWC Mill Ave. & 3rd St., Tempe, AZ
Address: 222 S, Mill Ave., Tempe, AZ 85281
Assessor’s Parcel Nos. 132-29-107A & 181
Date of Inspection: June 2, 2009
Effective Date of Report:

As Is: June 2, 2009

PMV Upon Completion: July 1, 2009

PMYV Upon Stabilization: July 1, 2013

Interest Appraised: As Is - Fee Simple and Leasehold
PMYV - Leased Fee and Leasehold

Site
Land Area:
Zoning:

Improvements
GLA - Office: 234,365
GLA - Retail: 25,000
GLA - Total: 259,365
Year Built: 2009
Parking: 4.0:1000

Financial Indicators
Market Rent - Office: $27.50, full service
Market Rent - Retail: $28.00, net
Vacancy & Collection Loss: 10.00%
Absorption: 4 yrs.
Cap Rate: 8.00%
Discount Rate - Upon Completion: 11.00%
Discount Rate - Stabilized: 9.50%
Terminal Cap Rate: 8.25%

TEMPE GATEWAY
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EXECUTIVE SUMMARY
EXECUTIVE SUMMARY - continued

Land Value: $6,480,000
Value Conclusions - Leasehold:

As Is: $32,300,000

Upon Completion: $33,500,000

Upon Stabilization: $65,000,000
Value Conclusions - Leased Fee:

As Is: $27,800,000

Upon Completion: $29,000,000

Upon Stabilization: $62,000,000

TEMPE GATEWAY 11
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