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UNITED STATES BANKRUPTCY COURT Northemn District of Texas PROOF OF CLAIM
Name of Deblor: . Case Number:
Opus West Corporation 09-34356-hdh11

administrative expense may be filed pursuant to 11 U.S.C. § 503.

NOTE: This form should not be used 16 muke a cluim for an adminisirative expense arising after the commencement of the case. A request for payment of an

Name of Creditor (the person or other entit

to whom the debtor owes moncy or property):
Bank of America. N.A., as agent for itself and the o

r Lendars

Namie and address where notices should be sent:
Thompson & Knight LLP
c/o John 8. Brannon
1722 Routh St., Suite 1500
Dallas, Texas 75201
Telephone number:
(214) 969-1700

Bank of America, N.A.

c/o Casey Carpenter

Vice-President, Real Estate Special Assets
333 S. Hope St., 11th Floor.

Los Angeles, California 80071-1406

[7 Check this box to indicate that this
claim amends a previously fited
claim,

Court Claim Number:
(f known)

Filed on:

Name and address where payment should be sent (if different from above):
Bank of America, N.A.
cl/o Casey Carpenter
Vice-President, Real Estate Special Assets

RECEIVED
3338 Hopo St 11 Floor 1406 NOV 09 2008

Telephone number:

(213) 621-3604

1 Check this box if you arc awarc that
anyone clsc has filed a proof of claim
rclating ro your claim. Attach copy of
statement giving particulars.

Check this box if you are the debtor
or trustee in this casc,

1. Amount of Claim as of Date Case Filed:

s 5776615895 BMC GROUP

If all orpart of your claim is securcd, complete item 4 below; however, if all of your claim is unsccured, do not complete
item 4.

If 2ll or part of your claim is cntitled to priority, complete item S.

{1 Cheek this box if claim includes interest or other charges in addition to the principal amount of claim. Attach itcmized
statcment of interest or charges.

2. Basis for Claim: _*See Addendum
{Sce instruction #2 ou Tuvaise side.}

3. Last four digits of any number by which creditor identifics dobhtor:

3a. Dchtor may have scheduled account as:
(Sce instruction #3a on reverse side.)

4. Secured Claim (Sce instruction #4 on reverse side.)
Check the appropriate box if your claim is sccured by a lien on property or a right of setoff and provide the requested

‘information.

Nature of property or right of setoff: V| Real Estate 1l Motor Vehicle &1 Other
Describe:

Value of Property:$ Annual Interest Rate_ %

Amount of arvearage and other charges as of time casc filed included in secured elaiim,

ifany: § Basis for perfection:

Amount of Secared Claim: § O€€ Addendum = Unsecured: §_*See Addendum

6. Credits: The amaunt of all payments on this clainy has been credited for the purpose of makng this proof of ¢laim.

7. Documents: Attach redacted copics of any documents that support the clajm, such as promissory notes, purchasc
ordess, invoices, itemized statements of running accounts, conteacts, judgments, mortgages, dnd sccurity agréements,

You may also attach a summary. Attach redacted copies of documents providing ¢vidence of perfection of

a sccurity interest. You may also attach a summary, (See instruction 7 and definition of “reducted” on reverse side.)

DO NOT SEND ORIGINAL DOCUMENTS. ATTACHED DOCUMENTS MAY BE DESTROYED AFTER
SCANNING.

If the documents arc not available, please explain:

5. Amount of Claim Eutitled to
Priority under 11 US.C. §507(a). If
any portion of your claim falls in
one of the following categories,
check the box and state the
amount,

Specify the priority of the claim.

I Domestic support obligations under
HEUS.C. §507(a)(1)(A) or (a)(1)(B).

4 Wages, salarics, or commissions (up
10 $10,950*) camed within 180 days
before filing of the bankruptcy
petition or cessation of the debtor's
business, winchever is catlier - 11
U.S.C. §507 (a)4).

1} Contributions to an employee benefit
plan - 11 U.S.C. §507 (a)(5).

P

1 Up to §2.425* of depaosits toward
purchase, lease, or rental of property
or services for personal, family, or
houschold usc — 11 11.S.C. §507
a)(7}.

{1 Taxes or penaltics owed tv
governmental units — 11 U.S.C. §507
(a)(8).

-

Other - Specify applicable paragraph
of 1 U.S.C. §507 (a)(_).

Amount cntitled to priority:

$

*Amounts are subject to adjustment on
41410 and everv 3 yeurs thereafter with
respect fo cases commenced on or ufier
the date of adjusiment.

Date:
11/08/2009

PEAN M. Lyops

address above. A;:Z« copy of power of aitomey, if any.

AUTRICIZEY  AGENY

FOR COURT USE ONLY

Signature: The person filing this claim must sign it. Sign and print name and ritle, if any, of the ereditor or
other person authorized to file this claim and statc address and telephone number if different from the notice.

OPUS WEST
A
00545

Penalty for presenting fraudutent claim: Fine of up to $500,000 or impiisonment for up 10 S years, of both. 18 U.S.C. §¢ 1oz anu oo sy,

Commons at Chino
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION
IN RE: § Chapter 11
§
OPUS WEST CORPORATION, § Case No. 09-34356-hdh11
§
DEBTOR. §

EXHIBIT A - ADDENDUM TO PROOF OF CLAIM (COMMONS AT CHINO HILLS)
OF BANK OF AMERICA, N.A., AGENT BANK

1. This proof of claim is made by Bank of America, N.A. (“Bank of America”), as
Agent for itself and for three (3) other Lenders (as such terms are hereinafter defined).

2. Pursuant to that certain Construction Loan Agreement dated as of March 13, 2008
(as amended, the “Loan Agreement”), Bank of America, as the agent on behalf of itself, Wells
Fargo Bank, U.S. Bank, and Compass Bank (collectively, the “Lenders”), agreed to make a loan
to Opus West Corporation (“Opus West”), as Borrower, in the original principal amount of
Eighty-Nine Million and No/100 Dollars ($89,000,000.00) (the “Loan”), to provide financing for
the development and construction of improvements on the Property (as defined herein).

3. All amounts claimed herein are secured by perfected mortgages, security interests,
and liens in and to the properties defined in this paragraph and as more-fully described and
granted in the Loan Agreement and the following additional documents (the following described
documents, together with any and all other or additional agreements, instruments, or other
documents evidencing, securing, or otherwise relating to the Loans are hereinafter referred to
collectively as the “Loan Documents”):

a. Construction Deed of Trust Notes executed in favor of each of the
Lenders in the amount of $22,250,000.00 each, for an aggregate amount of $89,000,000.00 (as
amended, the “Notes™).

b. A Construction Deed of Trust, Assignment, Security Agreement and
Fixture Filing, dated as of March 13, 2008 executed by Opus West to PRLAP, Inc., as Trustee,
for the benefit of Agent, and recorded in the Official Records of San Bernardino County,
California (the “Official Records”) on March 14, 2008 as Document No. 2008-0115084 (as
amended, the “Deed of Trust”). The Deed of Trust encumbers, among other things, certain real
property located in San Bernardino County, California, as more particularly described therein
(the “Property”). The Deed of Trust, inclusive of all assignment and security provisions
contained therein, gives the Agent, for itself and the other Lenders, a security interest in the
Property, improvements, land, proceeds, leases, rents, and all other interests (as more fully
described therein) derived from and related to the Property (collectively, the “Collateral”).

c. On March 21, 2008, Agent, Opus West, and certain other parties entered
into a letter agreement that amended certain provisions of the Loan Documents relating to Opus

068800 000211 DALLAS 2540515.1
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West’s agreement to maintain certain liquidity and net worth levels (the “Modification
Agreement”).

d. UCC-1 Financing Statement filed on March 25, 2008 with the Minnesota
Secretary of State as No. 200811104313 naming Opus West as debtor and Agent as secured

party.

4. Prior to the July 6, 2009 petition date (the “Petition Date”), Agent sent Opus West
four default letters on April 7, April 9, May 5, and June 16, 2009 (the “Default Letters”)
notifying Opus West of events of default and demanding that Opus West pay all past-due
amounts in accordance with the terms of the Loan Documents. Opus West failed to cure the
defaults under the Loan Documents. As a result, Agent exercised its right under the Loan
Documents to accelerate the Loan and declare all outstanding amounts immediately due and
payable. On June 19, 2009, Agent sent Opus West an acceleration letter (the “Acceleration
Notice”) notifying Opus West of Agent’s election to accelerate the Loan and demanding
immediate repayment of all outstanding amounts.

5. Just prior to the Petition Date, the Property was transferred to a special purpose
entity, OWP Commons Retail, L.L.C. (“Commons Retail SPE”).

6. As of the Petition Date, the following liquidated, uncontested, and non-contingent
amount was and is due and owing to Agent under the Loan Documents in an amount not less
than $57,766,158.95 (the “Liquidated Agent Claim Amount”), which consists of:

Principal $57,261,847.65
Interest $421,068.27
Prepetition Costs and Fees for Bank of America
Attorney’s Fees $8,525.08
Appraisal costs $8,000.00
Consulting Fees $8,789.95
Trustee Fees $57.928.00
$83,243.03
TOTAL: | $57,766,158.95

7. Each of the Lenders has a pro rata share in the Liquidated Agent Claim Amount
made herein, as follows:

| BANK PRO RATA SHARE
Bank of America, N.A. 25.00%
Compass Bank 25.00%
US Bank 25.00%
Wells Fargo Bank 25.00%

068800 000211 DALLAS 2540515.1
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8. The following other Lenders may have additional prepetition costs and attorney’s
fees for their own accounts (which shall be referred to herein as the “Other Lender Costs”):

a. Compass Bank $ as-yet undetermined
US Bank $ as-yet undetermined
Wells Fargo Bank § as-yet undetermined

Additionally, the following are due to Agent under the Loan Documents:

a. Post-Petition Interest. The amount of interest accruing on the outstanding
principal amount of the Loan from the Petition Date to the date of

payment of the Loan, at the rates and in the manner set forth in applicable
Loan Documents;

Other Post-Petition Interest. The amount of interest accruing from the
Petition Date on past-due installments of interest on the Loan to the date
of payment of such installments, which accrues at the rates and in the
manner set forth in the applicable Loan Documents; and

Other Post-Petition Indebtedness, Charges, Costs. All other interest,
charges, penalties, premiums, advances, and other sums that may be due
or become due as more fully detailed in or made reference to in any or all
of the Loan Documents, including, without limitation, reasonable
compensation, expenses, disbursements and advances (including, without
limitation, reasonable fees and disbursement of counsel and other
professionals) of Agent.

10.  As the amount of the claims asserted in paragraph 9 hereof cannot, at this time, be
reasonably calculated or estimated, the total amount of all claims set forth in this proof of claim
currently (the “Final Claim Amount”) is unliquidated, but is in no event less than the Liquidated
Agent Claim Amount of $57,766,158.95 (plus the Other Lender Costs). To the extent any
personal property Collateral was not transferred to Commons Retail SPE, the Agent asserts a
secured claim for the Final Claim Amount up to the value of the retained personal property
Collateral. To the extent the real and/or personal property Collateral was transferred to
Commons Retail SPE prior to the Petition Date, Agent asserts an unsecured claim for the Final
Claim Amount. The Final Claim Amount of Agent may be in a greater amount than stated
herein. The Agent, for itself and the other Lenders, does not waive any of its/their rights to
recover all of the foregoing amounts by not asserting a specific dollar amount at this time.

11.  The Agent, on behalf of itself and the other Lenders, reserves the right to amend
and/or supplement this proof of claim and to assert any and all other claims of whatever kind or
nature that it/they has/have, or it/they may have, against Opus West that may come to the
attention of Agent or any other Lender or arise after the filing of this proof of claim. The filing
of this proof of claim shall not be deemed a waiver of any such claims or amounts.

' The Agent, on behalf of itself and the other Lenders, reserves the right to assert a secured claim to the extent that
any prepetition transfer of Collateral is set aside for any reason.

3
068800 000211 DALLAS 2540515.1
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12.  All notices concerning this proof of claim should be sent to:

THOMPSON & KNIGHT LLP
c/o John S. Brannon

1722 Routh Street, Suite 1500
Dallas, Texas 75201

BANK OF AMERICA, N.A.

c/o Casey Carpenter

Vice President

Real Estate Special Assets
333 S. Hope St., 11™ Floor
Los Angeles, CA 90071-1406

Date: November 9, 2009
Respectfully submitted,

/s/ Katharine B. Richter
David M. Bennett
State Bar No. 2139600
John S. Brannon

State Bar No. 02895500

THOMPSON & KNIGHT LLP
1722 Routh Street, Suite 1500
Dallas, Texas 75201

Telephone: 214/969-1700
Facsimile: 214/969-1751

E-mail: david.bennett@tklaw.com
E-mail: john.brannon@tklaw.com

Katharine Battaia Richter

Texas Bar No. 24046712
THOMPSON & KNIGHT LLP

98 San Jacinto Boulevard, Suite 1900
Austin, Texas 78701

Telephone: 512/469-6100

Facsimile: 512/482-5076

E-mail: katie.richter@tklaw.com

ATTORNEYS FOR BANK OF AMERICA,
N.A., AGENT BANK

068800 000211 DALLAS 2540515.1
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION
IN RE: § Chapter 11
§
OPUS WEST CORPORATION, § Case No. 09-34356-hdh11
§
DEBTOR. §

TABLE OF CONTENTS TO
EXHIBIT A - ADDENDUM TO PROOF OF CLAIM (COMMONS AT CHINO HILLS)
OF BANK OF AMERICA, N.A., AGENT BANK

ATTACHMENT 1. Construction Loan Agreement dated March 13, 2008 by and among Opus
West, Bank of America, Wells Fargo Bank, U.S. Bank, and Compass
Bank in the original principal amount of $89,000,000.00.

ATTACHMENT 2: Construction Deed of Trust Notes in the aggregate amount of
$89,000,000.00.

ATTACHMENT 3: Construction Deed of Trust, Assignment, Security Agreement and Fixture
Filing dated as of March 13, 2008 filed in the Official Records of San
Bernardino County, California on March 14, 2008 as Document No. 2008-
0115084.

ATTACHMENT 4: Letter Agreement dated March 21, 2008 (“Modification Agreement”).

ATTACHMENT 5: Default Letters dated April 7, April 9, May 5 and June 16, 2009.

ATTACHMENT 6: Acceleration Notice dated June 19, 2009.

ATTACHMENT 7: UCC-1 Financing Statement filed on March 25, 2008 with the Minnesota
Secretary of State as No. 200811104313.
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Construction Loan Agreement

among

OPUS WEST CORPORATION
a Minnesota corporation

and

BANK OF AMERICA, N.A.
as Administrative Agent

and
The Other Financial Institutions
Party Hereto

Dated as of March 13, 2008

Banc of America Securities LLC,
as
Sole Arranger and Sole Book Manager

BankofAmerica

>
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13
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23
24
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2.7
28
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2.14
2.15
2.16
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31
32
33
34
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. CONSTRUCTION LOAN AGREEMENT
(The Commons at Chino Hills, Chino Hills, CA — Construction Loan)

This Construction Loan Agreement ("Agreement”) dated as of March 13, 2008 is made
by and among each lender from time to time a party hereto (individually, a "Lender” and
collectively, the "Lenders™ and BANK OF AMERICA, N.A., a national banking association, as
Administrative Agent and L/C Issuer, and OPUS WEST CORPORATION, a Minnesota

corporation ("Borrower™), who agree as follows:
ARTICLE 1

THE LOAN

1.1 mation ag its. This Agreement includes the Exhibits listed
belowwhxchmmukedbyan'x,'allofwhxehExhﬂnumattachedhmandmadeapm
hereof for all purposes. Bomrower and Lenders agree that if any Exhibit to be attached to this
Agreement contains blanks, the same shall be completed correctly and in accordance with this
Agreement prior to or at the time of the execution and delivery thereof.

X _ Exhibit "A" - Legal Description of the Land
X _ Exhibit "B* -~ Definitions
_X _ Exhibit"C" -~ Conditions Precedent to First Advance
. X Exhibit"D* - Budget
X _ Exhibit*E* - Plans
X Exhibit "F* - Advances
X _ Exhibit "F-1" — Draw Request
X _ Exhibit"G® - Survey Requirements
X _ Exhibit"H* - Release Provisions
X  Exhibit"I* - Leasing and Tenant Matters
Exhibit "J* - [Intentionally left blank]
X  Exhibit"K® - Letter of Credit
X _ BExhibit"L" - Assignment and Assumption
X __ Exhibit"M" - Deed of Trust Note
X Exhibit "N* — Schedule of Lenders

The Exhibits contain other terms, provisions and conditions applicable to the Loan. Capitalized
terms used in this Agreement shall have the meanings assigned to them in the Definitions set
forth in Exhibit "B". This Agreement, the other Loan Documents and the Environmental
Agreement, which must be in form, detail and substance satisfactory to Lenders, evidence the
agreements of Borrower and Lenders with respect to the Loan. Borrower shall comply with all
of the Loan Documents and the Environmental Agreement.

1.2 Purpose. The proceeds of the Loan shall be used by Borrower to pay (a) the cost
of the construction of Improvements on the Land, and (b) other fees, costs and expenses relating
totherpatynfmdtotheatentﬂmtsuchcostsmspemﬁcallypmwded for in the Loan

‘ Allocation column in the Budget.
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' 1.3 Commitment to Lend. Borrower agrees to borrow from each Lender, and each
Lender severally agrees to make advances of its Pro Rata Share of the Loan proceeds to
Borrower in amounts at any one time outstanding not to exceed such Lender's Pro Rata Share of
melommﬂ(exceptfmAdninimaﬁveAganwiﬂlmpeawAdminimﬁveAgmtAdvmca),
on the terms and subject to the conditions set forth in this Agreement and Exhibit "F" attached to
this Agreement. Lenders' commitment to lend shall expire and terminate automatically (a) if the
Loan is prepaid in full, and (b) on the Maturity Date. The Loan is not revolving. Any amount
repaid may not be reborrowed.

14 Budget Upfront Equity and Loan funds are allocated to payment of the costs of
the Property as described in the Budget attached to this Agreement as Exhibit "D". Bomrower
shall not amend the Budget or otherwise reallocate funds from one Budget line item to another
without the prior written approval of Administrative Agent not to be unreasonably withheld.
Amendments to any line item in the Budget or reallocations of funds from one Budget line item
toanoﬂminvolvingamomtsinaceuofthcguuﬁuof(i)tmpam(w%)ofmew
amount of such line item, or (ii) $1,000,000.00 shall require the prior approval of the Required
Lenders. The Budget has been prepared by Borrower and Borrower represents to Administrative
Agent and Lenders that the Budget includes all costs incident to the Loan and the Project through
the maturity date of the Loan (collectively, the "Aggregate Cost™) after taking into account the
requirements of this Agreement, including "hapd” and "soft* costs, fees and expenses. Lenders
shall not be required to make any advance for any cost which is not set forth in the Budget.
Lenders shall not be obligated to make any advance which, when added to all prior advances
from the same line item, would exceed Borrower’s actual cost incurred for that line item or the
sum shown in the Budget for that line item, whichever is the lesser. Lenders shall have no
obligation to make any advance from any contingency line item unless Administrative Agent
consents to such advance in its reasonable discretion. After the Improvements are placed in
operation, Lenders shall not be required to make any advance to pay interest on the Loan or taxes
or reserves related to the Loan if and to the extent that there is sufficient net operating income
from the Property to pay such interest, taxes or reserves, subject to the provisions of Exhibit "I".
Lenders may make advances from any line item in the Budget for purposes other than those for
which such amounts were originally allocated or in different proportions, as Administrative
Agent in its sole discretion deems necessary or advisable.

1.5  Bomower's Deposit. If at any time Administrative Agent determines that the sum
of: (i) any unadvanced portion of the Loan to which Borrower is entitled, plus (ii) the portions of
the Aggregate Cost that are to be paid by Borrower from other funds that, to Administrative
Agent's satisfaction, are available, set aside and committed, is or will be insufficient to pay the
actual unpaid Aggregate Cost, Borrower shall, within fifteen (15) days after written notice from
Administrative Agent, deposit ("Borrower's Deposit™) with Administrative Agent the amount of
the deficiency ("Budget Shortfall”) in an interest-bearing account of Administrative Agent's
selection with interest eamned thereon to be part of Borrower’s Deposit. Such Borrower's Deposit
is hereby pledged to Administrative Agent and Lenders as additional security for the Loan, and
Borrower hereby grants and conveys to Administrative Agent for the ratable bemefit of
Administrative Agent and Lenders a security interest in all funds so deposited with
Administrative Agent, as additional security for the Loan. Administrative Agent may advance
all or a portion of the Borrower's Deposit prior to the Loan proceeds. After an Event of Default,
Administrative Agent may (but shall have no obligation to) apply all or any part of Borrower's
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Deposit against the unpaid Indebtedness in such order as Lender determines. Each Borrower's
Deposit shall be accompanied by a revised proposed Budget for approval by Administrative
Agent, which approval shall not be unreasonably withheld.

1.6 Evidence of Debt. Amounts of the Loan funded by cach Lender shall be
evidenced by one or more accounts or records maintained by such Lender and by Administrative
Agent in the ordinary course of business. Any failure to record such amounts, interest or
psyments or any error in doing so shall not, however, limit or otherwise affect the obligation of
Borrower hereunder to pay any amount owing with respect to the Indebtedness. In the event of
any conflict between the accounts and records maintained by any Lender and the accounts and

records of Administrative Agent in respect of such matters, the accounts and records of
Administrative Agent shall control in the absence of manifest error. Each Lender may attach
schedules to its Note(s) and endorse thereon the date, amount and maturity of the applicable Note

and payments with respect thereto.
ARTICLE 2

INTEREST RATES, ADVANCES AND PAYMENTS

2.1  Interest Rates. The Principal Debt from day to day outstanding which is not past
due shall bear interest at a rate per annum equal to the following (computed as provided in
Section 2.5 hereof) as applicable:

(8  On Base Rate Principal, on any day, the Base Rate; and

() On LIBOR Rate Principal, for the applicable Interest Period, the
applicable LIBOR Rate.
22 Interest Rate Elections.

(a) Subject to the conditions and limitations in this Agreement, Borrower may
by written notice to Administrative Agent in the form specified by Administrative Agent (8
"Rate Election Notice"):
| ()  Elect, for a new advance of funds, that such Principal Debt will be
Base Rate Principal, LIBOR Rate Principal or a combination thereof;

(ii)  Elect to convert, on a LIBOR Business Day, all or part of Base
Rate Principal into LIBOR Rate Principal;

(iii) Elect to convert, on the last day of the Interest Period applicable
thereto, all or part of any LIBOR Rate Principal into Base Rate Principal; or

(iv)  Elect to continue, commencing on the last day of the Interest
Period applicable thereto, any LIBOR Rate Principal.

If, for any reason, an effective election is not made in accordance with the terms and
conditions hereof for any principal advance or for any LIBOR Rate Principal for which the
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corresponding Interest Period is expiring or to convert Base Rate Principal to LIBOR Rate
Principal, then the sums in question will be Base Rate Principal until an effective LIBOR Rate
Election is thereafter made for such sums.

(b)  Each Rate Election Notice must be received by Administrative Agent not
later than 10:00 a.m. Administrative Agent's Time on the applicable date as follows:

@) With respect to an advance of or conversion to Base Rate
Principal, one (1) Business Day prior to the proposed date of advance or conversion; and

(ii) With respect to an advance of, conversion to or continuation of
LIBOR Rate Principal, three (3) LIBOR Business Days prior to the proposed date of
advance, conversion or continuation.

Unless otherwise specified herein, no conversion from LIBOR Rate Principal may be
made other than at the end of the corresponding Interest Period. Each Rate Election Notice shall
stipulate: (A) the amount of the advance or of the Principal Debt to be converted or continued;

(B) the nature of the proposed advance, conversion or continuation, which shall be cither Base
Rate Principal, LIBOR Rate Principal or a combination thereof, and in the case of a conversion
or continuation, the nature of the Principal Debt to be converted or continued; and (C) in the case
of LIBOR Rate Principal, the proposed commencement date and duration of the Interest Period.
All such notices shall be irrevocable once given, and shall be deemed to have been given only
when actually received by Administrative Agent in writing in form specified by Administrative
Agent.

(©) Administrative Agent shall promptly notify Borrower and Lenders of the
interest rate applicable to each portion of the Principal Debt other than Base Rate Principal upon

T diti ; dent to LI ction. In addition to any other
oondmonshaam,aLIBORRateElechonshnllnmbcpammednf:
(a) A Default has occurred and has not been waived by Administrative Agent
or a Potential Default has occurred and is contimuing; or

()  After giving effect to the requested LIBOR Rate Election, the sum of all
LIBOR Rate Principal plus all Base Rate Principal would exceed the combined Commitments; or

(c)  The requested LIBOR Rate Election would cause more than five (5)
LIBOR Rate Elections by Borrower to be in effect at any one time; or

(d) The amount of LIBOR Rate Principal requested in the LIBOR Rate
Election is other than $1,000,000.00 or more; or

(¢)  The requested interest period does not conform to the definition of Interest
Period herein; or
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()] Any of the circumstances referred to in Sectiop 2.6 hercof shall apply with
respect to the requested LIBOR Rate Election or the requested LIBOR Rate Principal.

24  Authorized Persons. Borrower hereby designates Chuck Vogel or Vickie Sixts as
being authorized to give Rate Election Notices on behalf of Borrower. Administrative Agent
shall be eatitled to rely on written or oral directions from such persons until this authorization is
revoked by Borrower in writing.

25 omputati terminations. All interest shall be computed on the basis of
a year of 360 days number of days clapsed (including the first day but
excluding the last day). Administrative Agent shall determine each interest rate applicable to the
Principal Debt in accordance with this Agreement and its determination thereof shall be
conclusive in the absence of manifest error. The books and records of Administrative Agent
shall be prima facie evidence of all sums owing to Lenders from time to time under the Loan, but
the failure to record any such information shall not limit or affect the obligations of Borrower
under the Loan Documents.

26  Upavuilability of Rate. If, with respect to any LIBOR Rate Election or any
LIBOR Rate Principal outstanding hereunder, the Required Lenders determine that no adequate
basis exists for determining the LIBOR Rate or that the LIBOR Rate will not adequately and
fairly reflect the cost to Lenders of funding or maintaining the applicable LIBOR Rate Principal
for such Interest Period, and Administrative Agent so notifics Borrower and Lenders, then, until
Administrative Agent notifics Borrower and Lenders that the circumstances giving rise to such
determination no longer exist, the obligation of Lenders to permit such LIBOR Rate Election
ghall be suspended and all existing affected LIBOR Rate Principal shall automatically become
Base Rate Principal on the last day of the comresponding Interest Period. In addition, with
respect to any LIBOR Rate Election or any LIBOR Rate Principal outstanding hereunder, if any
Lender determines, and notifies Administrative Agent and Borrower, that any applicable Law or
any request or directive (whether or not having the force of Law) of any Tribunal or compliance
therewith by the Lender prohibits or restricts or makes impossible the making or maintaining of
such LIBOR Rate Election or LIBOR Rate Principal or the charging of interest on such LIBOR
Rate Principal, then until the Lender notifies Administrative Agent and Borrower that the
circumstances giving rise to such suspension no longer exist, () the obligation of the Lender to
permit such LIBOR Rate Election shall be suspended, and (b) all existing affected LIBOR Rate
Principal of the Lender shall automatically become Base Rate Principal, either (i) on the last day
of the corresponding Interest Period (if the Lender determines that it may lawfully continue to
fund and maintain the affected LIBOR Rate Principal to such day); or (ii) immediately (if the
Lender determines that it may not lawfully continue to fund and maintain the affected LIBOR
Rate Principal to such day) and in such case Borrower shall pay to such Lender the
Consequential Loss, if any, pursuant to Section 2.9 hercof. Each Lender agrees to designate a
different Lending Office if such designation will avoid the need for such notice and will not, in
the good faith judgment of the Lender, otherwise be materially disadvantageous to the Lender.

. ncreased Cost an Return.  If at any time after the date hereof, any
Lender (which shall include, for purposes of this Section 2,7, any corporation controlling any
Lender) determines that the adoption or modification of any applicable Law regarding taxation,
the Lender's required levels of reserves, deposits, insurance or capital (inchuding any allocation
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of capital requirements or conditions), or similar requirements, or any interpretation or
administration thereof by any Tribunal or compliance by the Lender with any of such
requirements, has or would have the effect of (a) increasing the Lender's costs relating to the
Indebtedness, or (b) reducing the yield or rate of return of the Lender on the Indebtedness, to a
level below that which the Lender could have achieved but for the adoption or modification of
any such requirements, Borrower shall, within fifteen (15) days of any request by the Lender,
pay to the Lender such additional amounts as (in the Lender’s sole judgment, after good faith and
reasonable computation) will compensate the Lender for such increase in costs or reduction in
yield or rate of return of the Lender. No failure by any Lender to immediately demand payment
of any additional amounts payable hercunder shall constitute a waiver of the Lender's right to
demand payment of such amounts st any subsequent time. Nothing herein contained shall be
construed or shall so operate as to require Borrower to pay any interest, fees, costs or charges
greater than is permitted by applicable Law.

2.8  Past Due Rate. Any principal of, and to the extent permitted by applicable law,
any interest, and any other sum payable under any Loan Document, which is not paid within
fifteen (15) days after it becomes due shall besr interest, from the date due and payable until
paid, at a rate per annum (the "Past Due Rato") equal to the lesser of (i) the maximum non-
insurance rate of interest allowed by applicable law or (ii) the higher of (a) the Base Rate, or (b)
the LIBOR Rate plus three percent (3%).

29  Prepayment.

(a) Borrower may prepay the principal balance of this Note, in full at any time
otinpaxtﬁomtimemﬁme,providedthat:(i)AdminisuaﬁveAgunshaﬂhmaauallyrweived
from Borrower prior written notice of Borrower’s intent to prepay, the amount of principal that
will be prepaid (the "Prepaid Principal”), and the date on which the prepayment will be made; (ii)
each prepayment shall be in the amount of $1,000 or larger integral multiple of $1,000 (unless
thcprepaymentmtixutheoutxtandingbalmofthelmninﬁdl);(iii)eachpmpaymﬂshaube
in the amount of 100% of the Prepaid Principal, plus accrued unpaid interest thereon to the date
ofprcpaymcm.plusanyod:a‘mswhid:hmbeeomcductoAdminimﬁwAganmd
Lenders under the Loan Documents on or before the date of prepayment but which have not been
pdd;and(iv)noporﬁonofLIBORRmPtincipalmnybeprepaidaceptondwlutdayofﬂ:e
Interest Period applicable thereto, unless (x) the prior written consent of Administrative Agent is
obtained which consent, if given, shall provide, without limitation, the manner and order in
which the prepayment is to be applied to the Indebtedness, and (y) Borrower pays any
Consequential Loss as a result thereof in accordance with this Section 2.9. Borrower expressly
waives any right to prepay any LIBOR Rate Principal except on the express terms of this
Section 2.9.

(b)  Within fifteen (15) days after request by any Lender (or at the time of any
prepayment), Borrower shall pay to such Lender such amount or amounts as will compensate
such Lender for any loss, cost, expense, penalty, claim or liability, including any loss incurred in
obtaining, prepaying, liquidating or employing deposits or other funds from third parties and any
loss of revenus, profit or yield, as determined by such Lender [on a present value basis] in its
judgment reasonably exercised (together, "Consequential Loss") incurred by such Lender with
respect to any LIBOR Rate, including any LIBOR Rate Election or LIBOR Rate Principal as a
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result of. (a) the failure of Borrower to make payments on the date specified under this
Agreement or in any notice from Borrower to Administrative Agent; (b) the failure of Borrower
to borrow, continue or convert into LIBOR Rate Principal on the date or in the amount specified
in a notice given by Borrower to Administrative Agent pursuant to this Agreement or the Loan
Agreement; () the early termination of any Interest Period for any reason; or (d) the payment or
prepayment of any amount on 8 date other than the date such amount is required or permitted to
be paid or prepaid, whether voluntarily or by reason of acceleration, including, but not limited to,
acceleration upon any transfer or conveyance of any right, title or interest in the Property giving
Administrative Agent on behalf of Lenders the right to accelerate the maturity of the Loan as
provided in the Deed of Trust.

< .(¢)  Notwithstanding the foregoing, the amount of the Consequential Loss
shall never be less than zero or greater than is permitted by applicable Law. If any
Consequential Loss will be due, the applicable Lender shall deliver to Borrower a certificate as
to the amount of the Consequential Loss, which certificate shall be conclusive in the absence of
manifest error. If the Loan is prepaid in full, any commitment of Lenders for further advances
shall automatically terminate. Neither Administrative Agent nor any Lender shall have any
obligation to purchase, sell and/or match funds in connection with the funding or maintaining of
the Loan or any portion thereof. The obligations of Borrower under this Section 2.9 shall survive
any termination of the Loan Documents and payment of the Loan and shall not be waived by any
delay by Administrative Agent in secking such compensation.

(d) By its signature below, Borrower waives any right under California Civil
Code Section 2954.10 or otherwise to prepay the Loan, in whole or in part, without payment of
any and all Consequential Loss as described above. Borrower acknowledges that prepayment of
the Loan may result in Lenders incurring additional losses, costs, expenses and liabilities,
including lost revenues and lost profits. Borrower therefore agrees to pay any and all
Consequential Loss if any LIBOR Rate Principal is prepaid, whether voluntarily or by reason of
acceleration, including acceleration upon any transfer or conveyance of any right, title or interest
in the Property giving Administrative Agent on behalf of Lenders the right to accelerate the
maturity of the Loan as provided in the Deed of Trust Borrower agrees that Lenders’
willingness to offer the LIBOR Rate to Borrower is sufficient and independent consideration,
given individual weight by Lenders, for this waiver. Borrower understands that Lenders would
not offer the LIBOR Rate to Borrower absent this waiver.

Dated: March 13, 2008 OPUS WEST CORPORATION, a Minnesota
corporation

By:
Name:
Title:

2.10 Late Charges. If Borrower fails to make any payment under the terms of this
Agreement within fifteen (15) days after the date such payment is due, Borrower shall pay to the
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applicable Lender or Lenders on demand a late charge equal to four percent (4%) of such
‘ payment. Such fifteen (15) day period shall not be construed as in any way extending the due
date of any payment. The "|ate charge” is imposed for the purpose of defraying the expenses of a
Lender incident to handling such delinquent payment. This charge shall be in addition to, and
not in lieu of, any other remedy Lenders may have and is in addition to any fees and charges of
any agents or attomeys which Administrative Agent or Lenders may employ upon the
occurrence of a Default, whether authorized herein or by Law. Borrower will pay this late
charge only once on any late payment.

(a) The entire principal balance of the-Eoan then unpaid and all accrued
interest then unpaid shall be due and payable in full on the Maturity Date. Accrued unpeid
interest shall be dus and payable on the 1st day of the first calendar month after the date of this
Agreement and on the same day of each succeeding calendar month thereafter until all principal
and accrued interest owing on this Loan shall have been fully paid and satisfied.

(b)  Borrower may clect to extend the Maturity Date to March 13, 2011 (the
"Extended Maturity Date™), upon and subject to the following terms and conditions; unless
otherwise agreed by Administrative Agent with the consent of all Lenders in writing:

@) Borrower shall request the extension, if at all, by written notice to
Administrative Agent not less than sixty (60) days prior to the Maturity Date.

. (ii) At the time of the request, the construction of the Improvements
shall have been completed in accordance with the requirements of the Loan Documents,
the temporary certificate of occupancy or its equivalent for all the Improvements shall
have been issued, and all conditions to the final disbursement shall have been satisfied.

(iii) At the time of the request, and at the time of the extension, there
shall not exist any Default, nor any condition or state of facts which after notice and/or
lapse of time would constitute a Default under any Loan Document.

(iv)  If required by Administrative Agent, current financial statements
regarding Borrower (dated not carlier than thirty (30) days prior to the request for
extension) and all other financial statements and other information as may be required
under the Loan Documents regarding Borrower and the Property, shall have been
submitted promptly to Administrative Agent, and there shall not have occurred, in the
opinion of Administrative Agent, any material adverse change in the business or financial
condition of Borrower or any tenant of the Property, or in the Property or in any other
state of facts submitted to Administrative Agent in connection with the Loan Documeats,
from that which existed on the date of this Agreement.

(v)  Whether or not the extension becomes effective, Borrower shall
pay all out-of-pocket costs and expenses incurred by Administrative Agent and Lenders
in connection with the proposed extension (pre- and post-closing), including, without

. limitation, appraisal fees, environmental audit and legal fees; all such costs and expenses
incurred up to the time of Lenders’ written agreement to the extension shall be due and
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‘ payable prior to Lenders' execution of that agreement (or if the proposed extension does
not become effective, then upon demand by Administrative Agent), and any future failure
to pay such amounts shall constitute a default under the Loan Documents.

(vi) All applicable regulatory requirements, including appraisal
requircments, shall have been satisfied with respect to the extension.

(vii) Not later than the Maturity Date, (A) the extension shall have been
consented to and documented to Administrative Agent and Lenders' satisfaction by
Borrower, Lenders, and all other partics deemod necessary by Administrative Agent
(such as any permitted subordinate lienholders, tenants of the Property and permanent
lenders (if any)); (B) Administrative Agent shall have been provided with an updated title
report and judgment and lien searches, and appropriate title insurance endorsements shall
have been issued as required by Administrative Agent; and (C) Borrower shall have paid
to Administrative Agent for the pro rata benefit of Lenders a non-refundable extension
fee an amount equal to one quarter of one percent (0.25%) of the then Aggregate
Commitments.

(viii) At the time of such extension, the Net Core Retail Commitment
Amount shall not excoed seventy-five percent (75.0%) of the appraised Discounted
StabﬂnzedValm(ashaumﬁudeﬁned)oftthmpmy As used herein, "Net Core

ment Amoun meam,asofmydate,tbctoulobmnedbyaddmgthe

stabilized occupancy, based on an appraisal meeting all applicable regulatory
reqmrunenn,mhngmtommncmtunmmketoondmom,mdudmngancyfwtms,
estimated date of stabilization, discount rates, and rental rates and concessions, as
determined by Administrative Agent in its reasonable discretion. Administrative Agent
may determine the Discounted Stabilized Value of the Property based on a curmrent
appraisal or the original appraisal obtained in connection with the origination of the Loan,
as Administrative Agent in its reasonable discretion may elect. Any appraisal used to
determine the Discounted Stabilized Value of the Property shall meet all applicable
regulatory requirements, shall be satisfactory to Administrative Agent in all respects, and
shall be obtained at the sole cost and expense of Borrower. In the cvent this Loan to
Value Ratio is not met, Borrower may satisfy this Loan to Value Ratio prior to the
extension date by ecither (A) making a principal curteilment on the Loan in an amount
sufficient to bring this Loan to Value Ratio into compliance and/or (B) providing
additional collateral acceptable to Administrative Agent, which shall have value (as
determined by Administrative Agent) which when added to the Property value is
sufficient to satisfy this Loan to Value Ratio.

(ix) At the time of such extension, Borrower shall satisfy a Debt
Service Coverage Ratio (as hereinafter defined) of at least 1.1S to 1.00, where for the

purposes of this subsection (ix), "Debt Service Coverage Ratio” means, for any period,
‘ the ratio of Stabilized Net Operating Income from the rental portion of the Property to the

Debt Service, where "Stabijlized Net Operating Incomg” means actual net operating
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income for the preceding three (3) months (on an annualized basis) and where "Debt
Service" means the amount of the regularly scheduled debt service payments payable for
the comresponding period, based on the then outstanding balance of the Loan lesg the
remaining Sitework Reimbursement Amount, assuming that interest accrues at the rate of
the greater of (a) the ten (10) year Treasury Rate plus one and three-quarters percent
(1.75%) or (b) seven percent (7.00%), and that interest and principal payments are based
on a thirty (30) year amortization schedule.

(x) At the time of such extension, at least eighty-five percent (85.0%)
of the rental Improvements shall be leased.

2.12 Taxes.

(8)  Any and all payments by Borrower to or for the account of Administrative
Agent or any Lender under any Loan Document shall be made free and clear of and without
deduction for any and all present or future taxes, duties, levies, imposts, deductions, assessments,
fees, withholdings or similar charges, and all liabilities with respect thereto, excluding, in the
case of Administrative Agent and any Lender, taxes imposed on or measured by its net income,
and franchise taxes imposed on it (in lieu of net income taxes), by the jurisdiction (or any
political subdivision thereof) under the Laws of which Administrative Agent or such Lender, as
the case may be, is organized or maintains a lending office (all such non-excluded taxes, duties,
levies, imposts, deductions, assessments, fees, withholdings or similar charges and liabilities
being included within the definition of "Taxes” herein). If Borrower shall be required by any
Laws to deduct any Taxes from or in respect of any sum payable under any Loan Document to
Administrative Agent or any Lender, (i) the sum payable shall be increased as necessary so that
after making all required deductions (including deductions applicable to additional sums payable
under this Section 2.12), Administrative Agent or such Lender receives an amount equal to the
sum it would have received had no such deductions been made, (ii) Borrower shall make such
deductions, (iii) Borrower shall pay the full amount deducted to the relevant taxation authority or
other authority in accordance with applicable Laws, and (iv) within thirty (30) days after the date
of such payment, Borrower shall ﬁnmsthdnnmmuveAgan(whoshallforwardthemncto
such Lender) the original or a certified copy of a receipt evidencing payment thereof.

(b)  In addition, Borrower agrees to pay any and all present or future stamp,
court or documentary taxes and any other excise or property taxes or charges or similar levies
which arise from any payment made under any Loan Document or from the execution, delivery,
performance, enforcement or registration of, or otherwise with respect to, any Loan Document
(hereinafter referred to as "QOther Taxes™).

(c)  If Borrower shall be required by the Laws of any jurisdiction outside the
United States to deduct any Taxes or Other Taxes from or in respect of any sum payable under
any Loan Document to Administrative Agent or any Lender, Borrower shall also pay to such
Lender or Administrative Agent (for the account of such Lender), at the time interest is paid,
such additional amount that such Lender specifies is necessary to preserve the after-tax yield
(after factoring in United States (federal and state) taxes imposed on or measured by net income)
the Lender would have received if such deductions (including deductions applicable to additional

sums payable under this Section 2.12) had not been made.
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(d) Borrower agrees to indemnify Administrative Agent and each Lender for
the full amount of Taxes and Other Taxes (including any Taxes or Other Taxes imposed or
asserted by any jurisdiction on amounts payable under this Section 2.12) paid by Administrative
Agent and such Lender and any liability (including penalties, interest and expenses) arising
therefrom or with respect thereto, in each case whether or not such Taxes or Other Taxes were
comrectly or legally imposed or asserted by the relevant Tribunal. Payment under this clause (d)
shall be made within thirty (30) days after Administrative Agent or the Lender makes a demand
therefor.

(¢) Without prejudice to the survival of any other agreement of Borrower
hereunder, the agreements and obligations of Borrower contained in this Section 2.12 shall
survive the termination of the Commitments and the payment in full of all the other
Indebtedness.

2.13  Advances and Payments.

(a) Following receipt of a Draw Request, Administrative Agent shall
promptly provide cach Lender with a copy of the Draw Request in the form of Exhibit F 1%, the
related AIA Documents G-702 and G-703, the related written certification by Borrower's
Architect and, if available, the related written certification of the Construction Consultant.
Administrative Agent shall notify each Lender telephonically (with confirmation by facsimile) or
by facsimile (with confirmation by telephone) not later than 1:00 p.m. Administrative Agent's
Time two (2) Business Days prior to the advance Funding Date for LIBOR Rate Principal
advances, and one (1) Business Day prior to the advance Funding Date for all other advances, of
its Pro Rata Share of the amount Administrative Agent has determined shall be advanced in
connection therewith ("Advance Amount”). In the case of an advance of the Loan, cach Lender
shall make the funds for its Pro Rata Share of the Advance Amount available to Administrative
Agent not later than 11:00 a.m. Administrative Agent's Time on the funding date thereof. After
Administrative Agent's receipt of the Advance Amount from Lenders, Administrative Agent
shall make proceeds of the Loan in an amount equal to the Advance Amount (or, if less, such
portion of the Advance Amount that shall have been paid to Administrative Agent by Lenders in
accordance with the terms hereof) available to Borrower on the applicable Funding Date by
advancing such funds to Borrower in accordance with the provisions of Exhibit "F".

(d)  All payments by Borrower shall be made without condition or deduction
for any counterclaim, defense, recoupment or setoff. Except as otherwise expressly provided
herein, all payments by Borrower hereunder shall be made to Administrative Agent not later than
12:00 p.m. (Administrative Agent's Time) on the date specified herein. Administrative Agent
shall distribute to each Lender, such funds as such Lender may be catitled to receive hereunder,
(i) on or before 2:00 p.m. (Administrative Agent's Time) on the day Administrative Agent
receives such funds, if Administrative Agent has received such funds on or before 12:00 p.m.
(Administrative Agent's Time), or (ii) on or before 12:00 p.m. (Administrative Agent's Time) on
the Business Day following the day Administrative Agent receives such funds, if Administrative
Agent receives such funds after 12:00 p.m. (Administrative Agent's Time). If Administrative
Agent fails to timely pay any amount to any Lender in accordance with this clause (b),
Administrative Agent shall pay to such Lender interest at the Federal Funds Rate on such
amount, for each day from the day such amount was to be paid until it is paid to such Lender.
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(¢)  Except as otherwise expressly provided herein, all payments by Borrower
. or any Lender shall be made to Administrative Agent at Administrative Ageat's Office not later
than the time for such type of payment specified in this Agreement. All payments received after
such time shall be deemed received on the next succeeding Business Day. All payments shall be
made in immediately available funds in lawful money of the United States of America.
Whenever any payment falls due on a day which is not a Business Day, such payment may be

made on the next succeeding Business Day.

(d  Upon satisfaction of any applicable terms and conditions set forth herein,
Administrative Agent shall promptly make any amounts received in accordance with clause (c)
above available in like funds received as follows: (i) if payable to Borrower, in accordance with
Exhibit "F", except as otherwise specified herein, and (ii) if payable to any Lender, by wire
transfer to such Lender at the address specified in the Schedule of Lenders.

(¢)  Unless Borrower or any Lender has notified Administrative Agent, prior
to the date any payment is required to be made by it to Administrative Agent, that Borrower or
such Lender, as the case may be, will not make such payment, Administrative Agent may assume
that Borrower or such Lender, as the case may be, has timely made such psyment and may (but
shall not be required to do s0) in reliance thereon, make available a corresponding amount to the
person or entity entitled thereto. If and to the extent that such payment was not in fact made to
Administrative Agent in immediately available funds, then:

(i)  if Borrower failed to make such payment, cach Lender shall
‘ forthwith on demand repay to Administrative Agent the portion of such assumed payment
that was made available to such Lender in immediately available funds, together with
interest thereon in respect of cach day from and including the date such amount was
made available by Administrative Agent to such Lender to the date such amount is repaid
to Administrative Agent in immediately available funds at the Federal Funds Rate from
time to time in effect; and
(ii) if any Lender failed to make such payment, such Lender or, if
applicable, Electing Lender or Lenders shall forthwith on demand pay to Administrative
Agent the amount thereof in immediately available funds, together with interest thereon
for the period from the date such amount was made available by Administrative Agent to
Borrower to the date such amount is recovered by Administrative Agent (the
"Compensation Period™) at a rate per annum cqual to the interest rate applicable to such
amount under the Loan. If such Lender pays such amount to Administrative Agent, then
such amount shall constitute such Lender’s Pro Rata Share, included in the applicable
Loan advance. If such Lender does not pay such amount forthwith upon Administrative
Agent's demand therefor, Administrative Agent may make a demand therefor upon
Borrower, and Borrower shall pay such amount to Administrative Agent, together with
interest thereon for the Compensation Period at a rate per annum equal to the rate of
interest applicable to such amount under the Loan. Nothing herein shall be deemed to
relieve any Lender from its obligation to fulfill its Commitment or to prejudice any rights
which Administrative Agent or Borrower may have against any Lender as a result of any
. default by such Lender hereunder.
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A notice of Administrative Agent to any Lender or Borrower with respect to any
amount owing under this clause (¢) shall be conclusive, absent any manifest error.

()  If any Lender makes svailable to Administrative Agent funds for any Loan

advance to be made by such Lender as provided in the foregoing provisions of this Section 2.13,
and the funds are not advanced to Borrower or otherwise used to satisfy any Obligations of such
Lender hereunder, Administrative Agent shall return such funds (in like funds as received from

such Lender) to such Lender, without interest.

(8) Nothing herein shall be deemed to obligate any Lender to obtain the funds
for any Loan advance in any particular place or manner or to constitute a representation by any
Lendaﬂmuhnobwnedmwinobtundnﬁmdsfotmybomadvmmmymm

L i '),()wmmymfea
andupmuduuibedmmhuem,(ﬁ)whmﬂnapphahkemdxﬁomm
set forth in Exhibit "C® and Exhibit "F" have been satisfied to the extent required by
Administrative Agent, and (iii) when Administrative Agent deems necessary or desirable to
mmw&dhhﬂmﬂmdamypaﬁmmueof(mdmmmww
property taxes, insurance premiums, completion of construction, operation management,
improvements, maintenance, repair, sale and disposition) (A) subject to Section 6.5, after the
occurrence of a Default, and (B) subject to Section 6,10, after acquisition of all or a portion of

. the Loan collateral by foreclosure or otherwise.

(b)  Administrative Agent Advances shall constitute obligatory advances of
Lenders under this Agreement, shall be repayable on demand and secured by the Loan collateral,
and if unpaid by Lenders s set forth below, shall bear interest at the rate applicable to such
amount under the Loan or if no longer applicable, at the Base Rate. Administrative Agent shall
notify each Lender in writing of cach Administrative Agent Advance. Upon receipt of notice
from Administrative Agent of its making of an Administrative Agent Advance, each Lender shall
make the amount of such Lender's Pro Rata Share of the outstanding principal amount of the
Administrative Agent Advance available to Administrative Agent, in same day funds, to such
account of Administrative Agent as Administrative Agent may designate, (i) on or before 3:00
pm. (Administrative Agent's Time) on the day Administrative Agent provides Lenders with
notice of the making of such Administrative Agent Advance if Administrative Agent provides
such notice on or before 12:00 p.m. (Administrative Agent's Time), or (ii) on or before 12:00
p.m.(AdunmwwAm'sﬂme)ondeudmanymedmdyﬁmowingthcday
Administrative Agent provides Lenders with notice of the making of such advance if
Administrative Agent provides notice after 12:00 p.m. (Administrative Agent's Time).
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Administrative Agent shall uohfy (such notice bemg rcfared to as tlw 'D!M_MB')
Borrower (for Loan advances) and each non-Defaulting Lender if any Lender is a Defaulting
Lender. Each non-Defaulting Lender shall have the right, but in no event and under no
circumstance the obligation, to fund such Defaulting Lender Amount, provided that within
twenty (20) days after the date of the Default Notice (the "Election Pegiod"), the non-Defaulting
Lender or Lenders (each such Lender, an "Electing Lender™) irrevocably commit(s) by notice in
writing (an “Election Notice") to Administrative Agent, the other Lenders and Borrower to fund
the Defaulting Lender Amount and to assume the Defaulting Lender’s obligations with respect to
meadvmmngofﬂwulummdmbmsedpmuonoﬂheDeanhnngdu&pnmpdobhmm
under this Agreement (such entire undisbursed portion of the Defaulting Lender's principal
obhgaﬁomundaﬂmAgmanent.mcmdmgmpmnonofanlymwAmumdntwthe
sub)ectofthedefmlt.uhmaﬁanfmedmuthe e gation™).
Administrative Agent receives more than one Election Notice within the El Iemon Peuod, then
'mmmmmmmwmmmmmwmmmhmon
shall be apportioned pro rata among the Electing Lenders in the proportion that the amount of
cach such Electing Lender's Commitment bears to the total Commitments of all Electing
Lenders. If the Defaulting Lender fails to pay the Defaulting Lender Payment Amount within
the Election Period, the Electing Lender or Lenders, as applicable, shall be automatically
obligated to fund the Defaulting Lender Amount and the Defaulting Lender Obligation (and the
Defaulting Lender shall no longer be entitled to fund such Defaulting Lender Amount or such
Defaulting Lender Obligation) within three (3) Business Days following the expiration of the
Election Period to reimburse Administrative Agent or make payment to Borrower, as applicable.
Notwithstanding anything to the contrary contained herein, if Administrative Agent has funded
the Defaulting Lender Amount, Administrative Agent shall be entitled to reimbursement for its
portion of the Defaulting Lender Payment Amount pursuant to Section 6.11.

(®) Removal of Rights; Indempity. Administrative Agent shall not be

obligated to transfer to a Defaulting Lender any payments made by or on behalf of Borrower to
Administrative Agent for the Defaulting Lender’s benefit; nor shall a Defaulting Lender be
entitled to the sharing of any payments hereunder or under any Note until all Defaulting Lender
Payment Amounts are paid in full. Amounts payable to a Defaulting Lender shall be paid by
Administrative Agent to reimburse Administrative Agent and any Electing Lender pro rata for all
Defaulting Lender Payment Amounts. Solely for the purposes of voting or consenting to matters
with respect to the Loan Documents or the Environmental Agreement, a Defaulting Lender shall
be deemed not to be a "Lender” and such Defaulting Lender's Commitment shall be deemed to
be zero. A Defaulting Lender shall have no right to participate in any discussions among and/or
decisions by Lenders hereunder and/or under the other Loan Documents or the Environmental
Agreement. Further, any Defaulting Lender shall be bound by any amendment to, or waiver of,
any provision of, or any action taken or omitted to be taken by Administrative Agent and/or the
non-Defaulting Lenders under, any Loan Document or the Environmental Agreement which is
made subsequent to the Defaulting Lender's becoming a Defaulting Lender. This Section 2.15
shallranmncﬂ'ecuvcthhmpeatoaDefwlhnngdamhlsuchnmeastthem:lung
Lender shall no longer be in default of any of its obligations under this Agreement by curing
such default by payment of all Defaulting Lender Payment Amounts (i) within the Election
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Period, or (ii) after the Election Period with the consent of the non-Defaulting Lenders. Such
Defaulting Lender nonetheless shall be bound by any amendment to or waiver of any provision
of, or any action taken or omitted to be taken by Administrative Agent and/or the non-Defaulting
Lenders under any Loan Document or the Environmental Agreement which is made subsequent
to that Lender's becoming a Defaulting Lender and prior to such cure or waiver. The operation
of this clause (b) or clause (a) above alone shall not be construed to increase or otherwise affect
the Commitment of any non-Defaulting Lender, or relieve or excuse the performance by
Borrower of its duties and obligations hereunder or under any of the other Loan Documents or
the Environmental Agreement. Furthermore, nothing contained in this Section 2.185 shall release
or in any way limit a Defaulting Lender’s obligations as a Lender hereunder and/or under any of
the other Loan Documents or the Environmental Agreement. Further, a Defaulting Lender shall
MmﬂfymdholdhumlmAdminis&aﬁveAgmtmdewhof&cmmDefmﬂﬁnngdmﬁom
any claim, loss, or costs incurred by Administrative Agent and/or the non-Defaulting Lenders as
a result of a Defaulting Lender's failure to comply with the requirements of this Agreement,
including any and all additional losses, damages, costs and expenses (including attorneys' fees)
incurred by Administrative Agent and any non-Defaulting Lender as a result of and/or in
connection with (i) a non-Defaulting Lender’s acting as an Electing Lender, (ii) any enforcement
action brought by Administrative Agent against a Defaulting Lender, and (iii) any action brought
against Administrative Agent and/or Lenders. The indemnification provided above shall survive
any termination of this Agreement.

()  Commitment Adjustments. In connection with the adjustment of the

amounts of the Commitments of the Defaulting Lender and Electing Lender(s) upon the
expiration of the Election Period as aforesaid, Borrower, Administrative Agent and Lenders shall
ueaﬁesudamodiﬁcaﬁombthelanommhmdﬂwEnvhomnmmlAgmananasshan,
in the reasonable judgment of Administrative Agent, be necessary or desirable in connection
Mthﬂxeadj\munentofthcmomtsofComminnmtsinaccoxdancewiﬂnhefomgoingpmvisions
of this Section. For the purpose of voting or consenting to matters with respect to the Loan
Documents or the Environmental Agreement, such modifications shall also reflect the removal of
voting rights of the Defaulting Lender and increase in voting rights of Electing Lenders to the
enmtmEleeﬁnglmdahuﬁnﬂedtheDcﬁmﬂﬁnngduAmoumandumedmeDefmﬂﬁng
Lender Obligation. In connection with such adjustments, the Defaulting Lender shall execute
and deliver an Assignment and Assumption covering that Lender's Commitment and otherwise
comply with Section 7.6. If a Lender refuses to execute and deliver such Assignment and
Auumpﬁmmomuwiuwmplywimmmmhaebyappomwnismﬁve
Agent to do so on such Lender's behalf. Administrative Agent shall distribute an amended
Schedule of Lenders, which shall thereafter be incorporated into this Agreement, to reflect such
adjustments. However, all such Defaulting Lender Amounts and such Defaulting Lender
ObﬁgaﬁonﬁmdedbyAdminimaﬁveAgunwElecﬁnngdmsMwnﬁnwmbchfmﬂﬁng
Lender Amounts of the Defaulting Lender pursuant to its obligations under this Agreement.

(d)  No Election. In the event that no Lender elects to commit to fund the
Defaulting Lender Amount and Defaulting Lender Obligation within the Election Period,
Administrative Agent shall, upon the expiration of the Election Period, so notify Borrower and
each Lender.
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the Loan Documents and/or i w or hereafter may have been or
will be executed only by or in favor of Administrative Agent in its capacity as such, and not by
or in favor of Lenders, any and all obligations on the part of Administrative Agent (if any) to
make any advances of the Loan or reimbursements for other Payment Amounts shall constitute
the several (and not joint) obligations of the respective Lenders on a ratable basis, according to
their respective Pro Rata Shares. Except as may be specifically provided in this Agreement, no
Lender shall have any liability for the acts of any other Lender. No Lender shall be responsible
to Borrower or any other person for any failure by any other Lender to fulfill its obligations to
make advances of the Loan or reimbursements for other Payment Amounts, or to take any other
action on its behalf hereunder or in connection with the financing contemplated herein. The
failure of any Lender to pay to Administrative Ageat its Pro Rata Share of a Payment Amount
shall not relieve any other Lender of any obligation hereunder to pay to Administrative Agent its
Pro Rata Share of such Payment Amounts as and when required herein, but no Lender shall be
responsible for the failure of any other Lender to so fund its Pro Rata Share of the Payment
Amount. In furtherance of the foregoing, Lenders shall comply with their obligation to pay
Administrative Agent their Pro Rata Shares of such Payment Amounts regardless of (i) the
occurrence of any Default hereunder or under any Loan Document or the Environmental
Agreement; (ii) any failure of consideration, absence of consideration, misrepresentation, fraud,
or any other event, failure, deficiency, breach or irregularity of any nature whatsocver in the
Loan Documents or the Environmental Agreement; (iii) any bankruptcy, insolvency or other like
event with regard to Borrower. The obligation of Lenders to pay such Payment Amounts are in
all regards independent of any claims between Administrative Agent and any Lender.

2.17 Replacement of Lenders. If any Lender is a Defaulting Lender, Borrower may,
uponmﬁcemmchlcnduandAdnﬁnimﬁveAgmgrephcemmhLendabycwsingmch
Lender to assign its Commitment with the payment of any assignment fee by the replaced Lender
to one or moro other lenders or Eligible Assignees acceptable to Borrower, and the
Administrative Agent and the L/C Issuer. Borrower shall or shall cause the replacement lender
to (subject to the provisions of Sections 2.14 and 2.15 providing for payment of all Defaulting
Lender Payment Amounts to Administrative Agent and/or Electing Lenders, as applicable, prior
to payment of amounts due to a Defaulting Lender), (a) pay in full all principal, interest, fees and
other amounts owing to such Lender through the date of replacement, (b) provide appropriate
assurances and indemnities (which may include letters of credit) as such Lender may reasonably
require with respect to such replaced Lender's obligation to fund its participation intcrest in any
letters of credit then outstanding, and (c) provide a release of such Lender from its obligations
under the Loan Documents and the Environmental Agreement. Any Lender being replaced shall
execute and deliver an Assignment and Assumption covering that Lender's Commitment and
otherwise comply with Section 7.6. If a Lender being replaced refuses to execute and deliver
such Assignment and Assumption or otherwise comply with Section 7.6, such Lender hereby
appoints Administrative Agent to do so on such Lender's behalf. Administrative Agent shall
distribute an amended Schedule of Lenders, which shall thereafter be incorporated into this
Agreement, to reflect adjustments to Lenders and their Commitments.
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ARTICLE 3
ADDITIONAL COVENANTS AND AGREEMENTS

3.1 Construction of the Improvements. Borrower shall commence construction of the

Improvements as soon as practicable after the recording of the Deed of Trust in the official
records of the county in which the Property is located, and shall prosecute the construction of the
Improvements with diligence and continuity, in a good and workmanlike manner, and in
accordance with sound building and engineering practices, all applicable Laws and governmental
requirements, the Plans and the Loan Documents. Borrower shall not permit the cessation of
workforapaiodinexmoftm(lO)consewﬁveBminmDays,aceptforExwubleDdays.
Borrower shall complete construction of the Improvements free and clear of all liens (except
liens created by the Loan Documents), and shall obtain a certificate of occupancy and all other
permits, licenses and approvals from all applicable governmental authorities required for the
occupancy, use and operation of the Improvements, in each case satisfactory to Administrative
Agent, on or before the Completion Date. Borrower shall promptly correct (a) any material
defect in the Improvements, (b) any material departure from the Plans, Law or governmental
requirements, or (c) any encroachment by any Improvements or structure on any building
setback line, easement, property line or restricted area.

3.2  Plans and Changes. No construction shall be undertaken on the Land except as
shown in the Plans. Borrower assumes full responsibility for the compliance of the Plans and the
Property with all Laws, governmental requirements and sound building and engineering
practices. No plans or specifications or any changes thereto shall be included as part of the Plans
until approved by Administrative Agent, Construction Consultant, all applicable governmental
authorities, and all other parties required under the Loan Documents. Without Administrative
Ageat's prior written consent, Borrower shall not change or modify the Plans, agree to any
change order, or allow any extras to any contractor or any subcontractor; provided, however, that
Borrower may make Permitted Changes if (a) Borrower notifies Administrative Agent in writing
of the change or extra with appropriate supporting documentation and information, (b) Borrower
obtains the approval of the applicable contractor, Borrower's architect and all sureties, (c) the
structural integrity, quality and standard of workmanship of the Improvements will not be
impaired by such change or extra, (d) no substantial change in architectural appearance will be
effected by such change or extra, (¢) no default in any obligation to any person or violation of
any Law or govemmental requirement will result from such change or extra, (f) Borrower
complies with Section 1.5 of this Agreement to cover any excess cost resulting from the change
or extra, and (g) completion of the Improvements by the Completion Date will not be affected.
Administrative Agent shall not be obligated to review a proposed change unless it has received
all documents necessary to review such change, including the change order, cost estimates, plans
and specifications, and evidence that all required approvals other than that of Administrative
Agent have been obtained.

3.3 Contracts. Without Administrative Agent's prior written approval as to parties,
terms and all other matters, Borrower shall not (a) enter into any Material Contract for the
performance of any work or the supplying of any labor, materials or services for the design or
construction of the Improvements, or (b) modify, amend or terminate any such Material
Contracts. All such Material Contracts shall provide that no change order shall be effective
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without the prior written consent of Administrative Agent except for change orders which
implement Permitted Changes. Borrower may enter into any management, leasing, maintenance
or other contract pertaining to the Property which is not a Material Contract so long as the
contract is unconditionally terminable by Borrower or any successor owner without penalty or
payment on not more than thirty (30) days' notice to the other party. Borrower shall not default
-under any contract or permit any contract to terminate by reason of any failure of Borrower to
perform thereunder, and Borrower shall promptly notify Administrative Agent of any default

thereunder.

34 Assignm Plans and Contracts. As additional security for the Obligations,
Borrower hereby transfers and assigns to Administrative Agent for the ratable benefit of
Administrative Agent and Lenders all of Borrower's right, title and interest, but not its liability,
in, under and to the Plans and all construction, architectural and design contracts, and agrees that
all of the same are covered by the security agreement provisions of the Deed of Trust. Borrower
agrees to deliver to Administrative Agent from time to time upon Administrative Agent's request
such consents to the foregoing assignment from parties contracting with Borrower as
Administrative Agent may require. Neither this assignment nor any action by Administrative
Agent or Lenders shall constitute an assumption by Administrative Agent or Lenders of any
obligation with respect to the Plans or under any contract. Borrower hereby agrees to perform all
of its obligations under any contract, and Borrower shall continue to be liable for all obligations
of Borrower with respect thereto. Administrative Agent shall have the right at any time (but
shall have no obligation) to take in its name or in the name of Borrower such action as
Administrative Agent may determine to be necessary to cure any default with respect to the
Plans or under any contract or to protect the rights of Borrower, Administrative Agent or Lenders
with respect thereto. Borrower irrevocably constitutes and appoints Administrative Agent as
Borrower’s attomey in fact, which power of attorney is coupled with an interest and irrevocable,
to enforce in Borrower’s name or in the names of Administrative Agent and Lenders all rights of
Borrower with respect to the Plans or under any contract. Administrative Agent shall incur no
liability if any action so taken by it or on its behalf shall prove to be inadequate or invalid.
Administrative Agent may use the Plans for any purpose relating to the Improvements.
Borrower indemnifies and holds Administrative Agent and Lenders harmless from and against
any loss, cost, liability or expense (inchuding consultants’ fees and expenses and attomeys' fees
and expenses) incurred in connection with Borrower's failure to perform such contracts or any
action taken by Administrative Agent or Lenders. Borrower represents and warrants to
Administrative Agent and Lenders that the copies of the Plans delivered to Administrative Agent
are and shall be true and complete copies thereof, that the copy of any contract furnished or to be
furnished to Administrative Agent is and shall be a true and complete copy thereof, that there
have been no modifications thereof which are not fully set forth in the copies delivered, and that
Borrower's interest therein is not subject to any claim, setoff or encumbrance.

3.5  Storage of Materials. Borrower shall cause all materials supplied for or intended
to be utilized in the construction of the Improvements, but not yet affixed to or incorporated into
the Improvements or the Land, to be stored on the Land or at such other site as Administrative
Agent may approve, in each case with adequate safeguards to prevent loss, theft, damage or
commingling with materials for other projects. Borrower shall not purchase or order materials
for delivery more than forty-five (45) days prior to the scheduled incorporation of such materials

into the Improvements.
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: 3.6  Construction Consultant. Administrative Agent may retain the services of a
Construction Consultant, whose duties may include, among others, reviewing the Plans and any
proposed changes to the Plans, performing construction cost analyses, observing work in place
and reviewing Draw Requests. The duties of Construction Consultant run solely to
Administrative Agent for the ratable benefit of Lenders, and Construction Consultant shall have
no obligations or responsibilitics whatsoever to Borrower, Borrower's architect, engineer,
contractor or any of their agents or employees. Unless prohibited by applicable Law, all
reasonable fees, costs, and expenses of Construction Consultant shall be paid by Borrower.
Borrower shall cooperate with Construction Consultant and will fumish to Construction
Consultant such information and other material as Construction Consultant may consider
necessary or useful in performing its duties. Administrative Agent will provide Borrower with a
good faith estimate of costs for the initial review of the Plans and on site inspection.

3.7 Inspection. Administrative Agent and its agents, including Construction
Consultant, may enter upon the Property to inspect the Property, the Project and any materials at
any reasonsble time, unless Administrative Agent deems such inspection is of an emergency
nature, in which event Borrower shall provide Administrative Agent with immediate access to
the Property. Borrower will also permit Administrative Agent and its agents, including
Construction Consultant, to photograph the Property during normal business hours and at any
other reasonable time. Borrower will farnish to Administrative Agent and its agents, including
Construction Consultant, for inspection and copying, all Plans, shop drawings, specifications,
bmksmdrem:ds,mdoth«domamandmfmmaﬁmthnAdmhﬂsmﬁveAganmquuat
from time to time.

3.8 Notice to Lendgs. Borrower shall, within ten (10) days after the occurrence of
any of the following events, notify each Lender in writing thereof, specifying in each case the
action Borrower has taken or will take with respect thereto: (a) any violation of any Law or
governmental requirement; (b) any litigation, arbitration or governmental investigation or
proceeding instituted or threatened against Borrower or the Property where the amount claimed
is $150,000.00 or more, and any material development therein; (c) any actual or threatened
condemnation of any portion of the Property, any negotiations with respect to any such taking, or
any loss of or substantial damage to the Property; (d) any labor controversy pending or
threatened against Borrower or any contractor, and any material development in any labor
controversy where the amount claimed is $150,000.00 or more; (¢) any notice received by
Borrower with respect to the cancellation, alteration or non renewal of any insurance coverage
maintained with respect to the Property; (f) any failure by Borrower or any contractor,
subcontractor or supplier to perform any material obligation under any construction contract, any
event or condition which would permit termination of a construction contract or suspension of
work thereunder, or any notice given by Borrower or any contractor with respect to any of the
foregoing; (g) any lien filed against the Property or any stop notice served on Borrower in
connection with construction of the Improvements; or (h) the lapse of any required permit,
license, cextificate or approval with respect to the Property or the failure of any of the foregoing
to be in full force and effect.

3.9  Financig Records _and Reports.  If reasonably required by
Administrative Agent, Borrower shall provide or cause to be provided to Administrative Agent
all of the following: :
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(8) Financial Statements of Borrower for each fiscal year, as soon as
reasonably practicable and in any event within one hundred twenty (120) days after the close of
each fiscal year, unqualified audited certified financial statements of Borrower, and for each
fiscal quarter, as soon as reasonably practicable and in any event within sixty (60) days after the
close of each such reporting period company-prepared financial statements of Borrower.

(b) Commencing the first month after the issuance of a certificate of
occupancy or its equivalent, provided the Property is operating, within forty-five (45) days after
the close of each fiscal quarter, operating statements of the Project, rent rolls and leasing reports
of the Project.

(c) From time to time promptly after Administrative Agent's reasonable
request, such additional information, reports and statements respecting the Property and the
Improvements, or the business operations and financial condition of each Reporting Party, as
Administrative Agent may reasonably request.

Borrower will make all of its books, records and accounts available to Administrative Agent and
its representatives at the Property upon request and will permit them to review and copy the
same. All Financial Statements shall be in form and detail satisfactory to Administrative Agent
and shall contain or be attached to the signed and dated written certification of the Reporting
Party in form specified by Administrative Agent to certify that the Financial Statements are
furnished to Administrative Agent in connection with the extension of credit by Lenders and
constitute a true and correct statement of the Reporting Party’s financial position. All
certifications and signatures on behalf of corporations, partnerships, limited liability companies
or other entities shall be by a representative of the Reporting Party satisfactory to Administrative
Agent. Borrower shall promptly notify Administrative Agent of any event or condition that
could reasonably be expected to have a Material Adverse Effect in the financial condition of
Borrower, or in the construction progress of the Improvements. Administrative Agent shall
provide a copy of such Financial Statements to each Lender upon receipt.

3.10 Other Information. Borrower shall furnish to Administrative Agent from time to
time upon Administrative Agent's request: (a) copies of any or all subcontracts entered into by
contractors or subcontractors and the names and addresses of all persons or entities with whom
Borrower or any contractor has contracted or intends to contract for the construction of the
Improvements or the furnishing of labor or materials in connection therewith; (b) copies of any
or all contracts, bills of sale, statements, receipts or other documents under which Borrower
claims title to any materials, fixtures or articles of personal property incorporated or to be
incorporated into the Improvements or subject to the lien of the Deed of Trust; (c) a list of all
unpaid bills for labor and materials with respect to construction of the Improvements and copies
of all invoices therefor; (d) budgets of Borrower and revisions thereof showing the estimated
costs and expenses to be incurred in connection with the completion of construction of the
Improvements; (¢) current or updated detailed Project schedules or construction schedules; and
(f) such other information relating to Bomower, the Improvements, the Property, or any
indemnitor or other person or party connected with Borrower, the Loan, the construction of the
Improvements or any security for the Loan.
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3.11 Reports and Testing Borrower shall (a) promptly deliver to Administrative
Agent copies of all reports, studics, inspections and tests made on the Land, the Improvements or
any materials to be incorporated into the Improvements, and (b) make such additional tests on
the Land, the Improvements or any materials to be incorporated into the Improvements as
Administrative Agent reasonably requires. Borrower shall immediately notify Administrative
Agent of any report, study, inspection or test that indicates any adverse condition relating to the
Land, the Improvements or any such materials.

3.12 Advertising by Lenders. At Administrative Agent's request and at Borrower's
expense, Borrower shall erect and maintain on the Property one or more advertising signs
furnished by Administrative Agent indicating that the construction financing for the Property has
been provided by Lenders.

3.13 Appraisal. From time to time, Administrative Agent may obtain an appraisal of
all or any part of the Property prepared in accordance with written instructions from
Administrative Agent by a third party appraiser engaged directly by Administrative Agent. Each
mwhapprdwmdapmﬁsdshﬂlbesaﬁsfuﬂowwA&nmismﬁwAgan(mcMnguﬁsﬁcﬁm
of applicable regulatory requirements). The cost of any such appraisal shall be bome by
Borrower if such appraisal is the first appraisal in any calendar year and in all events if
Administrative Agent obtains such appraisal after the occurrence of a Default. Whenever
Borrower is obligated to pay the cost of an appraisal hereunder, such cost is due and payable by
Borrower on demand and shall be secured by the Loan Documents. Administrative Agent shall
provide a copy of such appraisal to each Lender upon receipt.

3.14 Loan-to-Value Ratio. The Property shall have at all times a "Loan-to-Valug
Ratio” of not greater than seventy-five percent (75%), which Loan-to-Value Ratio shall be
calculated as follows: the Net Core Retail Commitment Amount (as defined in
Section 2.11(b)(viii) hereof) as of the date of the determination of the ratio shall be divided by
the appraised Discounted Stabilized Value of the Property (as defined in Section 2.11(b)viii)

hereof).

3.15 Loan-to-Cost Amount The Propesty shall have at all times a "Loan-to-Cost
Ratio" of not greater than (86.2%), which "Loan to Cost Ratio" shall be calculated as follows:
Net Commitment Amount divided by total Property costs as set forth in the Budget. Not less
than $9,107,110.00 (9% of total costs) of the required equity commitment of Borrower shall
consist of up-front cash proceeds, with the remaining capitalization consisting of deferred
development and construction fees. As used herein, "Net Commitment Amount” means, as of
anydate,thcwtalobminedbyaddingthoamountofd:eoutstmdingpﬁncipalamomtofthe
Loan to the amount of the undisbursed Loan proceeds.

3.16 Debt Service Coverago Ratio. Borrower shall satisfy at all times a "Debt Service
Coverage Ratio” of at least 1.15 to 1.00, where Debt Service Coverage Ratio shall have the
meaning given in Section 2.11(b)(ix) hereof except that Stabilized Net Operating Income shall
mean the appraised net operating income.

3.17 Sitework Reimbursement Amount. The outstanding principal amount of the Loan
plus the amount of the undisbursed Loan proceeds less the Net Core Retail Commitment Amount
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shall not, at any time, exceed one hundred percent (100%) of the remaining Sitework
Reimbursement Amount. ‘

3.18  Payment of Withholding Taxcs. Borrower shall not use, or knowingly permit any
contractor or subcontractor to use, any portion of the proceeds of any Loan advance to pay the
wages of employees unless a portion of the proceeds or other funds are also used to make timely
payment to or deposit with (a) the United States of all amounts of tax required to be deducted
and withheld with respect to such wages under the Internal Revenue Code, and (b) any state
and/or local Tribunal or agency having jurisdiction of all amounts of tax required to be deducted
and withheld with respect to such wages under any applicable state and/or local Laws.

. i ans axes. As of the date hereof and throughout
thetermofthuAgeement: (a)Bomwumnotandwxllnotbe(n)an "employee benefit plan,” as
defined in Section 3(3) of the Employee Retirement Income Security Act of 1974, as amended
("ERISA"), or (ii) a "plan” within the meaning of Section 4975(e) of the Internal Revenue Code;
(b) the assets of Borrower do not and will not constitute "plan assets” within the meaning of the
United States Department of Labor Regulations set forth in 29 C.F.R. §2510.3-101;
(c) Borrower is not and will not be a "governmental plan” within the meaning of Section 3(32) of
ERISA; (d) transactions by or with Borrower are not and will not be subject to state statutes
applicable to Borrower regulating investments of fiduciaries with respect to governmental plans;
and (¢) Borrower shall not engage in any transaction which would cause any obligation or action
taken or to be taken hereunder (or the exercise by Administrative Agent of any of Lenders’ rights -
under this Agreement, the Note or the other Loan Documents or the Environmental Agreement)
to be a non-exempt (under a statutory or administrative class exemption) prohibited transaction
under ERISA or Section 4975 of the Internal Revenue Code. Borrower further agrees to deliver
to Administrative Agent such certifications or other evidence of compliance with the provisions
of this Section 3.19 as Administrative Agent may from time to time request.

320 Change in Interest in Borrower. Without the prior written consent of
Administrative Agent, no more than fifty percent (50.0%) of the voting power in the Borrower
shall be transferred after the date hereof to another person or entity. Notwithstanding the
foregoing, transfers of any interest in Borrower to any person or entity that is directly or
indirectly controlled by, controlling or under common control of or with (i) Opus West
Corporation, Opus Corporation, Opus, L.L.C., or (ii) the founder of Opus Corporation, his
children, his grandchildren or other members of his family, or (iii) the trustee of a trust or trusts
for the benefit of the founder of Opus Corporation, his children, his grandchildren or other
members of his family, shall be permitted hereunder without Administrative Agent's consent, so
long as Borrower remains fully obligated for the Borrower’s obligations with respect to the Loan.
NOTICE - THE LOAN IS SUBJECT TO ACCELERATION IN THE EVENT OF A
TRANSFER WHICH IS PROHIBITED UNDER THIS SECTION 3.20.

3.21 Minimum Liquidity. Borrower shall maintain during the life of the Loan at the
end of each fiscal quarter, unpledged cash, cash equivalents as determined by generally accepted
accounting principles, and marketable securities of not less than Three Million And No/100

Dollars ($3,000,000.00).
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3.22 ible Net Wo; i Debt. Borrower shall maintain at the end

of each fiscal quarter on a consolidated basis a Tangible Net Worth equal to at least One
Hundred Million And No/100 Dollars ($100,000,000.00).

3.23 al Liabiliti i 2! h Ratio. Borrower shall maintain at the end
of each fiscal quamr on a consohdated bas:s a ratio of Total Liabilities to Tangible Net Worth
not exceeding 6.0 to 1.0.

3.24 Sitework Reimbursements. Borrower shail cause all amounts paid by Lowe's and
Ayres under the Sitework Reimbursement Agreements to be applied to the payment of the cost
of the Improvements as such costs are incurred or, at Borrower's election (subject to
Administrative Agent's rcasonable approval), to the prepayment of principal pursuant to
Section 2.9 hereof. The cost of Improvements paid with amounts received under the Sitework
Reimbursement Agreement shall nevertheless be shown on each applicable Draw Request
submitted to Lender with the credit for such payment noted thereon and Loan proceeds shall no
longer be available for the payment of such cost to the extent of such amounts so paid and
received. To the extent that Ayres does not pay all amounts due under its Sitework
Reimbursement Agreement within twelve (12) months after the date hereof, Borrower shall
immediately make a prepayment of principal in the amount not so paid by Ayres.

ARTICLE 4

REPRESENTATIONS AND WARRANTIES

To induce Lenders to make the Loan, Borrower hereby represents and warrants to
Administrative Agent and Lenders that except as otherwise disclosed to Administrative Agent in

4.1  Organization. If Borrower is a corporation, partnership, limited liability company
or other legal entity, Borrower is and will continue to be (a) duly organized, validly existing and
in good standing under the Laws of the state of its organization, (b) authorized to do business and
in good standing in each state in which the Property is located, and (c) possessed of all requisite
power and authority to carry on its business, to own the Property and to develop and operate the
Improvements as contemplated in this Agreement and the other Loan Documents.

42  Authorization: No Conflict. Each Loan Document executed by Borrower has
been duly authorized, executed and delivered by Borrower, and the obligations thercunder and
the performance thereof by Borrower in accordance with their terms are and will continue to be
within Borrower's power and authority without the necessity of joinder or consent of any other
person. No provision of the Loan Documents violates or will violate any applicable Law, any
covenants or restrictions affecting the Property, any order of any court or governmental authority
or any contract or agreement binding on Borrower or the Property.

4.3  Enforceability. The Loan Documents constitute legal, valid and binding
obligations of Borrower enforceable in accordance with their terms, except as the enforceability
thereof may be limited by Debtor Relief Laws and except as the availability of certain remedics

may be limited by general principles of equity.
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44 No Violation; No Litigation. Borrower is not in violation of any Law, regulation
or ordinance, or any order of any court or Tribunal, and no provision of the Loan Documents
violates any applicable Law, any covenants or restrictions affecting the Property, any order of
any court or Tribunal or any contract or agreement binding on Borrower or the Property.

45 Taxes. To the extent required by applicable Law, Borrower has filed all
nmuymmnmmdmporumdhavepaidaumnsmdgovanmemalclmgathaeby

shown to be owing.

4.6 Plaps ThePlnnsmorwillbeeompleteinallmataialmpects,-conuinaﬂ
nwmaﬂddaﬂmdmorwiﬂboadequahforeonﬁonoftheknpmvanum,m
satisfactory to Borrower. The Plans have been or will be approved by all applicable
governmental authorities and comply with the Loan Documents and all applicable Laws,
restrictive covenants, and govemmental requirements, rules and regulations. The Plans do, and
mevamMWhmwnmdwiH,wmplywimaMegalreqummmnguﬁngm
and facilities for handicapped or disabled persons.

47 Requirgments; Zoping. The Land and Improvements comply with ail Laws and
governmental requirements, including all subdivision and platting requirements, without reliance
on any adjoining or neighboring property. The current and anticipated use of the Property
complies with all applicable zoning ordinances, regulations and restrictive covenants affecting
the Land without the existence of any variance, non-complying use, nonconforming use or other
specialawepﬁon,anuuresuicﬁmsofmyTnbmﬂhavingjmisdicﬁmhavebemuﬁsﬁed.and
no violation of any Law or regulation exists with respect thereto.

48  Separate Tax Lot mhndisnotpmofalargumoflmdowned'by
Bormweroranyofitsaﬁlimisnotothawiscinchndedmda'anyunityofﬁtleorsimilar
oovenantwithotherlandsnotmunnbaedbytheDeedomest,andoonsﬁmaasepmtetaxlot
orlouwimasepamtemxasmnentmassmnmtsfmthcundmdlmpmvunmm,

independent of those for any other lands or improvements.

49 No Conveyance. Borrower has not directly or indirectly conveyed, assigned or

" otherwise disposed of or transferred (or agreed to do so) any development rights, air rights or

other similar rights, privileges or attributes with respect to the Propesty, including those arising
under any zoning or land use ordinance or other Law or governmental requirement.

410 Construction Matters. The construction schedule for the Project is realistic and
the Completion Date is a reasonable estimate of the time required to complete the Project.

4,11 Utilities. Allutilityservicesnecessaryforthedevclopmentofmcund and the
construction of the Impmvanmtsandﬂ:eopmﬁondweoffortheirintendedpmposeare,or
will be, available at the boundaries of the Land, including electric and natural gas facilities,
telephone service, water supply, storm and sanitary sewer facilities. -

412 Financigl Matters. Borrower is solvent after giving effect to all borrowings
contemplated by the Loan Documents and no proceeding under any Debtor Relief Law is
pending (or to Borrower's knowledge threatened) by or against Borrower as a debtor. All
Financial Statements (collectively, "Submissions”) heretofore furnished or hereafter to be

q
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furnished by or on behalf of Borrower to Administrative Agent are true, correct and complete in
all material respects as of their respective dates. There has been no event or condition that could
reasonably be expected to have a Material Adverse Effect on Borrower’s financial condition from
the financial condition of Borrower indicated in such Submissions.

413 Bomower Not a Foreign Person. Borrower is not a "foreign person” within the
meaning of the Internal Revenue Code, Sections 1445 and 7701 (j,e., Borrower is not a non-
resident alien, foreign corporation, foreign partnership, foreign trust or foreign estate as those
terms are defined therein and in any regulations promulgated thereunder).

4.14 Buginess Loan. The Loan is solely for business and/or investment purposes, and
is not intended for personal, family, household or agricultural purposes. Borrower warrants that
the proceeds of the Loan shall be used for commercial purposes and stipulates that the Loan shall
be construed for all purposes as a commercial loan.

4.15 No Work Prior to Recordation. Prior to recordation of the Deed of Trust, except
as disclosed to Administrative Agent in writing or as endorsed against by the Title Insurer, no
work of any kind (including destruction or removal of any existing improvemeats, site work,
clearing, grading, grubbing, draining or fencing of the Land) has been or will be commenced or
performed on the Land, no equipment or material has been or will be delivered to or placed upon
the Land for any purpose whatsoever, and no contract (or memorandum or affidavit thereof) for
the supplying of labor, materials or services for the design or construction of the Improvements,
or the surveying of the Land or Improvements, and no affidavit or notice of commencement of
construction of the Improvements, has been or will be executed or recorded, which could cause a
mechanic's or materialmen's lien or similar lien to achieve priority over the Deed of Trust or the
rights of Administrative Agent and Lenders thereunder.

ARTICLE §
DEFAULT AND REMEDIES

5.1 -Events of Default. The occurrence of any one of the following shall be a default
under this Agreement ("Default™): (a) any of the Indebtedness is not paid within five (5) days
after written notice from Administrative Agent; provided, however, no notice shall be required at
maturity; (b) any covenant, agreement, condition, representation or warranty in this Agreement
(other than covenants to pay the Indebtedness and other than Defaults expressly listed in this
Section) is not fully and timely performed, observed or kept and such failure is not cured within
fifteen (15) days after written notice from Administrative Agent; (c) the occurrence of a Default
under any other Loan Document (taking into account any applicable notice and cure period set
forth in such Loan Document); (d) construction of the Improvements ceases for more than fifteen
(15) consecutive days except for Excusable Delays; (¢) the construction of the Improvements, or
any materials for which an advance has been requested, materially fails to comply with the Plans,
the Loan Documents, any laws or governmental requirements, or any applicable restrictive
covenants and such failure is not cured within fifteen (15) days after written notice from
Administrative Agent; (f) construction of the Improvements is abandoned, Administrative Agent
reasonably determines that construction of the Improvements in accordance with this Agreement
will not be completed on or before the Completion Date, or Borrower fails to complete
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construction of the Improvements (and obtain all applicable permits, licenses, certificates and
approvals) in accordance with this Agreement on or before the Completion Date; (g) any
required permit, license, certificate or approval with respect to the Property lapses or ceases to be
in full force and cffect and such lapse has a material adverse effect on the operations of the
Property (as determined by Administrative Agent in its reasonable discretion), and is not cured
within fifteen (15) days after written notice from Administrative Agent after such determination;
(h) a Borrower's Deposit is not made with Administrative Agent within fifteen (15) days after
Administrative Agent's request therefor in accordance with Section 1.5; (i) construction is
enjoined or Borrower or Administrative Agent is enjoined or prohibited from performing any of
its respective obligations under any of the Loan Documents and such prohibition is not cured or
construction is not continued within fifteen (15) days after written notice from Administrative
Agent; (j) the owner of the Property enters into any lease of part or all of the Property which
does not comply with the Loan Documents; (k) a lien for the performance of work or the supply
of materials which is established against the Property, or any stop notice served on Borrower, the
general contractor, or Administrative Agent, remains unsatisfied or unbonded for a period of
fifteen (15) days after written notice to the Borrower thereof or service, whichever is carlier; (1)
the occurrence of any condition or situation which, in the reasonable determination of
Administrative Agent, constitutes a danger to or impairment of the Property or the lien of the
Deed of Trust, if such condition or situation is not remedied within ten (10) days after written
notice to the Borrower thereof, (m) the entry of a judgment against Borrower that materially
affects its ability to perform under the Loan Documents or the issuance of any attachment,
sequestration, or similar writ levied upon any of its property which is not discharged or bonded
against within a period of thirty (30) days; (n) Administrative Agent reasonably determines that a
material adverse change has occurred in the financial condition of Borrower or in the condition
of the Property; (o) the dissolution or insolvency of Borrower; (p) Borrower files a bankruptcy
petition or makes a general assignment for the benefit of creditors, or a bankruptcy petition is
filed against Borrower and such involuntary bankruptcy petition continues undismissed for a
period of nincty (90) days after the filing thereof; or (q) a transfer of the voting power in
Borrower in violation of the provisions of Section 3.20 hereof.

5.2 Remedies. Upon a Default, Administrative Agent may with the consent of, and
shall at the direction of, the Required Lenders, without notice, exercise any and all rights and
remedies afforded by this Agreement, the other Loan Documents, the Environmental Agreement,
Law, equity or otherwise, including (a) declaring any and all Indebtedness immediately due and
payable, (b) reducing any claim to judgment, or (c) obtaining appointment of a receiver (to
which Borrower hereby consents) and/or judicial or nonjudicial foreclosure under the Deed of
Trust. Provided, however, upon a Default, Administrative Agent at its election may (but shall
not be obligated to) without the consent of, and shall at the direction of, the Required Lenders,
without notice, do any one or more of the following: (a) terminate Lenders' Commitment to lend
and any obligation to disburse any Borrower's Deposit hereunder; (b) in its own name on behalf
of Lenders or in the name of Borrower, enter into possession of the Property, perform all work
necessary to complete construction of the Improvements substantially in accordance with the
Plans (as modified as deemed necessary by Administrative Agent), the Loan Documents, and all
applicable Laws, governmental requirements and restrictive covenants, and continue to employ
Borrower's architect, engineer and any contractor pursuant to the applicable contracts or
otherwise; or (c) set off and apply against any Indebtedness, to the extent thereof and to the
maximum extent permitted by Law, any and all deposits, funds, or assets in which
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Administrative Agent has been granted a security interest on behalf of Lenders pursuant to any
Loan Document to or for the credit or account of Borrower. Further, upon a Default, L/C Issuer
may, with the approval of Administrative Agent, demand immediate payment by Borrower of an
amount equal to the aggregate amount of the outstanding Letter of Credit to be held in a deposit
account with Administrative Agent to secure amounts due from Borrower under the Letter of
Credit and when the Letter of Credit no longer exists, the Loan; provided, that if such Default is
cured, Administrative Agent shall release such account to Borrower. Administrative Agent shall
not waive any Default without the approval of the Required Lenders.

Borrower hereby appoints Administrative Agent as Borrower's attomey in fact, which
power of attorncy is irrevocable and coupled with an interest, with full power of substitution if
Administrative Agent so eclects, to do any of the following in Borrower's name upon the
occurrence of a Default: (i) use such sums as are necessary, including any proceeds of the Loan
and any Borrower's Deposit, make such changes or corrections in the Plans, and employ such
architects, engineers, and contractors as may be required, or as Lenders may otherwise consider
desirable, for the purpose of completing construction of the Improvements substantially in
accordance with the Plans (as modified as deemed necessary by Administrative Agent), the Loan
Documents, and all applicable Laws, governmental requirements and restrictive covenants; (ii)
execute all applications and certificates in the name of Borrower which may be required for
completion of construction of the Improvements; (iii) endorse the name of Borrower on any
checks or drafts representing proceeds of any insurance policies, or other checks or instruments
payabletoBo:mwerwiﬂtrwpecttothePropaty;(iv)doeveryactwidltespecttotho
construction of the Improvements that Borrower may do; (v) prosecute or defend any action or
pmwodinghxddemmmerpaty;(vi)pay,seulqmwmpmmiseaubiﬂsmdddmswuw
clear title to the Property; and (vii) take over and use all or any part of the labor, materials,
supplies and equipment contracted for, owned by, or under the control of Borrower, whether or
not previously incorporated into the Improvements. Any amounts expended by Administrative
Agmtonitsownbehalforonbdmlfoflmdmtoconstmetorcomplacthnlmprovunmtsorin
connection with the exercise of its remedies herein shall be deemed to have been advanced to
Borrower hereunder as a demand obligation owing by Borrower to Administrative Agent or
_[mdasuappﬁcablemdshaﬂwmﬁmnporﬁmofmemwdnugmgmdlmofwbm
such amounts exceed any limits for Indebtedness otherwise set forth herein. Neither
Administrative Agent nor any Lender shall have any lisbility to Borrower for the sufficiency or
adequacy of any such actions taken by Administrative Agent.

No delay or omission of Administrative Agent or Lenders to exercise any right, power or
remedy accruing upon the happening of a Default shall impair such right, power or remedy or be
construed to be a waiver of such Default or any acquiescence therein. No delay or omission on
the part of Administrative Agent or Lenders to exercise any option for acceleration of the
maturity of the Indebtedness or for foreclosure of the Deed of Trust following any Default as
aforesaid, or any other option granted to Administrative Agent and Lenders hereunder in any one
or more instances, and no acceptance by Administrative Agent or Lenders of any partial payment
on account of the Indebtedness, shall constitute a waiver of such Default, and each such option
ghall remain continuously in full force and effect. No remedy herein conferred upon or reserved
to Administrative Agent and/or Lenders is intended to be exclusive of any other remedies
provided for in any Note, any of the other Loan Documents or the Environmental Agreement,
and cach and every such remedy shall be cumulative, and shall be in addition to every other
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remedy given hercunder, or under any Note, any of the other Loan Documents or the
Environmental Agreement, or now or hereafter existing at Law or in equity or by statute. Every
right, power and remedy given to Administrative Agent and Lenders by this Agreement, any
Note, any of the other Loan Documents or the Environmental Agreement shall be concurrent,
and may be exercised from time to time as often as may be deemed expedient by the Required
Lenders. Every right, power and remedy given to Administrative Agent and Lenders by this
Agreement, any Note or any of the Loan Documents may be pursued separately, successively or
together against Borrower, or the Property or any part thereof, or any personal property granted
as security under the Loan Documents.

Regardless of how a Lender may treat payments received from the exercise of remedies
under the Loan Documents or the Environmental Agreement for the purpose of its own
accounting, for the purpose of computing the Indebtedness, payments shall be applied as elected
by Lenders. No application of payments will cure any Event of Default or prevent acceleration
or continued acceleration of amounts payable under the Loan Documents or the Environmental
Agreement or preveat the exercise or continued exercise of rights or remedies of Administrative
Agent and Lenders hereunder or thereunder or at Law or in equity.

ARTICLE 6

() Each Lender hereby irrevocably (subject to Section 69) appoints,
wmmmmﬁvewwmwwﬁmmmwmm
pmvisionsofﬂﬁaAgmement,mhotbanmDoamaitmdthc&wimnmenmlAgeementand
to exercise such powers and perform such dutics as are expressly delegated to it by the terms of
thisAgmanentmyothanmDoamunmtheEnvimnmmmlAgmanengmgeduwimsuch
powers as are reasonably incidental thereto. Notwithstanding any provision to the contrary
contained elsewhere herein or in any other Loan Document or the Environmental Agreement,
Administrative Agent shall not have any duties or responsibilities except those expressly set
forth herein, nor shall Administrative Agent have or be deemed to have any fiduciary
relationship with any Lender. No implied covenants, functions, responsibilities, duties,
obligaﬁonsorliabiliﬁesshaﬂbemdintothisAgreanemoranyotha'LoanDomemorthe
Environmental Agreement or shall otherwise exist against Administrative Agent. Without
limiﬁngmegeumﬁtyofﬂ:eforegoingsmmthemofthctum"m"huﬁnandinthe
other Loan Documents and the Environmental Agreement with reference to Administrative
Agentisnotinwndedtoconnotemyﬁduciaryorothaimplied(orexprm)obligaﬁommising
under agency doctrine of any applicable Law. Instead, such term is used merely as a matter of
market custom, and is intended to create or reflect only an administrative relationship between

independent contracting parties.

()  L/C Issuer shall act on behalf of Lenders with respect to the Letter of
Credit issued by it and the documents associated therewith, and L/C Issuer shall have all of the
benefits and immunities (i) provided to Administrative Agent in this Article with respect to any
acts taken or omissions suffered by L/C Issuer in connection with the Letter of Credit issued by it
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and the applications and agreements for letters of credit pertaining to the Letter of Credit as fully
. as if the term "Administrative Agent” as used in this Article and in the definition of "Agent-
Related Person” included L/C Issuer with respect to such acts or omissions, and (ii) as
additionally provided in this Agreement with respect to L/C Issuer.

(¢) No individual Lender or group of Lenders or L/C Issuer shall have any
right to amend or waive, or consent to the departure of any party from any provision of any Loan
Document or the Environmental Agreement, or secure or enforce the obligations of Borrower or
any other party pursuant to the Loan Documents or the Environmental Agreemeant, or otherwise.
All such rights, on behalf of Administrative Agent, L/C Issuer or any Lender or Lenders, shall be
held and exercised solely by and at the option of Administrative Agent for the pro rata benefit of
Lenders. Such rights, however, are subject to the rights of L/C Issuer, a Lender or Lenders, as
expressly set forth in this Agreement, to approve matters or direct Administrative Agent to take
or refrain from taking action as set forth in this Agreement. Except as expressly otherwise
pmvidedinﬂﬁsAgmanentthcothalnanDoammbortheEnvimnmmtdAmcng
Administrative Agent shall have and may use its sole discretion with respect to exercising or
refraining from exercising any discretionary rights or taking or refraining from taking any
actions which Administrative Agent is expressly entitted to exercise or take under this
Agreement, the other Loan Documents and the Environmental Agreement, including (i) the
determination if and to what extent matters or items subject to Administrative Agent's
satisfaction are acceptable or otherwise within its discretion, (ii) the making of Administrative
AganAdvmoa,md(iﬁ)thcexaciuofmediapmamm,bmsubjeaw,MQﬁm
pmmntmmyotbuLomDommanortthnvimmnmmlAgreanem,andmyacﬁonwtaken
. or not taken shall be deemed consented to by Lenders.

(d In case of the pendency of any receivership, insolvency, liquidation,
bankruptcy, reorganization, arrangement, adjustment, composition or other judicial proceeding -
relative to Borrower, no individual Lender or group of Lenders or L/C Issuer shall have the right,
and Administrative Agent (irrespective of whether the principal of the Loan or L/C Obligation
shall then be due and payable as herein expressed or by declaration or otherwise and irrespective
of whether Administrative Agent shall have made any demand on Borrower) shall be exclusively
entitled and empowered on behalf of itself, L/C Issuer and Lenders, by intervention in such

proceeding or otherwise:

@) to file and prove a claim for the whole amount of the principal and
interest owing and unpaid in respect of the Loan, L/C Obligations and all other
Obligations that are owing and unpaid and to file such other documents as may be
necessary or advisable in order to have the claims of Lenders and Administrative Agent
(including any claim for the reasonable compensation, expenses, disbursements and
advances of Lenders and Administrative Agent and their respective agents and counsel
and all other amounts due Lenders and Administrative Agent under Section 7,11 allowed
in such judicial proceeding; and

(i) to collect and receive any monies or other property payable or
deliverable on any such claims and to distribute the same;
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and any custodian, receiver, assignes, trustee, liquidator, sequestrator or other similar official in
any such judicial proceeding is hereby authorized by cach Lender to make such payments to
Administrative Agent and, in the event that Administrative Agent shall consent to the making of
such payments directly to Lenders, to pay to Administrative Agent any amount due for the
reasonable compensation, expenses, disbursements and advances of Administrative Agent and its
ambmdwmsd,mdmyoﬂwmmdmwmﬁwwmw.

Nothing contained herein shall be deemed to authorize Administrative Agent to authorize
or consent to or aécept or adopt on behalf of any Lender any plan of reorganization, arrangement,
adjustment or composition affecting the Obligations or the rights of Lenders except as spproved
by the Required Lenders or to authorize Administrative Agent to vote in respect of the claims of
Lenders except as approved by the Required Lenders in any such proceeding.

62 Delegation of Dutics. Administrative Agent may execute any of its duties under
this Agreement, any other Loan Document or the Environmental Agreement by or through
agents, employees or attorneys in fact and shall be entitled to advice of counsel and other
consultant experts conceming ail matters pertaining to such duties. Administrative Agent shall
mmmbkﬁrmwmmmmofmyaymwmmmmum

iah of Administrative Agent. No Agent Related Persons shall (a) be liable
for any action taken or omitted to be by any of them under or in connection with this
MmmmmmmmhmmlAmmmemﬁm
Memplmdhaeby-(uceptforiuownmmglimmwﬂlfnlnﬁmndwxm(b)be
mmbhmymmwmymwmmmmaﬁmmwmy
madabyBonowuormymbaidiuymAﬁﬁatcofBonwu,manyofﬁwﬂweoﬂwnmined
haein,otinmyomalomDomanmthanvhmnlAmmLMinmyoaﬁﬁm
mmmmothadommtnfmed’mmpmﬁdédfmin.mmdwdbyAdmhimﬁw
Agent under or in connection with, this Agreement, any o Loan Document or the
Environmental Agreement, or the validity, effectivencss, genuineness, enforceability or
sufficiency of this Agreement, any other Loan Document or the Environmental Agreement, or
foranyfnﬂmofBomwuoranyoﬂmpmtytoanyloanDowmentord\c--Envﬁ'onmmtal
Agreement to perform its obligations hereunder or thereunder. No Agent Related Person shall be
under any obligation to any Lender to ascertain or to inquire as to the observance or performance
ofmyofdwammuwnmined.in,mwndiﬁomoﬂﬂisAyeanunmmyothaLom
Document or the Environmental Agreement, or to inspect the properties, books or records of

Administrative Agent. Administrative Agent shall be entitled to rely,

X Reliance by Administra ARG
and shall be fully protected in relying; upon any writing, resolution, notice, consent, certificate,
affidavit, letter, telegram, facsimile, telex or telephone message, statement or other document or
conversation believed by it to be genuine and correct and to have been signed, sent or made by
the proper person or persons, and upon advice and statements of legal counsel (including counsel
to any party to the Loan Documents or the Environmental Agreement), independent accountants
and other experts selected by Administrative Agent. Administrative Agent shall be fully justified
in failing or refusing to take any action under this Agreement, any other Loan Document or the
Environmental Agreement unless it shall first receive such advice or concurrence of the Required
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Lenders or all Lenders if required hereunder as it deems appropriate and, if it so requests, it shall
first be indemnified to its satisfaction by Lenders against any and all liability and expense which
may be incurred by it by reason of taking or continuing to take any such action. Administrative
Agent shall in all cases be fully protected in acting, or in refraining from acting, under this
Agreement, any other Loan Document or the Environmental Agreement in accordance with a
request or consent of the Required Lenders or such greater number of Lenders as may be
expressly required hereby in any instance, and such request and any action taken or failure to act
pursuant thereto shall be binding upon all Lenders. In the absence of written instructions from
the Required Lenders or such greater number of Lenders, as expressly required hereunder,
Administrative Agent may take or not take any action, at its discretion, unless this Agreement
specifically requires the consent of the Required Lenders or such greater number of Lenders.

6.5 Notice of Default. Administrative Agent shall not be deemed to have knowledge
or notice of the occurrence of any Default, unless Administrative Agent shall have received
written notice from a Lender or Borrower referring to this Agreement, describing such Default
that Administrative Agent determines will have a Material Adverse Effect. Administrative
Agent will notify Lenders of its receipt of any such notice. Administrative Agent shall take such
action with respect to such Default as may be requested by the Required Lenders in accordance
with Article §; provided, however, that unless and until Administrative Agent has received any
such request, Administrative Agent may (but shall not be obligated to) take such action, or
refrain from taking such action, with respect to such Default as it shall deem advisable or in the

(8)  Each Lender acknowledges that none of Agent Related Persons has made
any representation or warranty to it, and that no act by Administrative Agent hereafier taken,
including any consent to and acceptance of any assignment or review of the affairs of Borrower,
shall be deemed to constitute any representation or warranty by any Agent-Related Person to
Lenders or any of them as to any matter, including whether Agent Related Persons have
disclosed material information in their possession. Each Lender represents to Administrative
Agent that it has, independently and without reliance upon any Agent-Related Person and based
on such documents and information as it has deemed appropriate, made its own appraisal of and
investigation into the business, prospects, operations, property, financial and other condition and
creditworthiness of Borrower, and all applicable bank or other regulatory Laws relating to the
transactions contemplated hereby, and made its own decision to enter into this Agreement and to
extend credit to Borrower hereunder. Each Lender also represents that it will, independently and
without reliance upon any Agent-Related Person and based on such documents and information
as it shall deem appropriate at the time, continue to make its own credit analysis, appraisals and
decisions in taking or not taking action under this Agreement and the other Loan Documents and
the Environmental Agreement, and to make such investigations as it decms necessary to inform
itself as to the business, prospects, operations, property, financial and other condition and
creditworthiness of Borrower.

(b)  Administrative Agent upon its receipt shall provide each Lender such
notices, reports and other documents expressly required to be furnished to Lenders by
Administrative Agent herein. To the extent not already available to a Lender, Administrative

Ay
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Agent shall also provide the Lender and/or make available for the Lender's inspection during
reasonable business hours and at the Lender's expense, upon the Lender's written request
therefor: (i) copies of the Loan Documents and the Environmental Agreement; (ii) such
mformatxonasuthenmAdxmnmuveAgaxfspowonmmpectofthemthof

principal and interest payments and accruals in respect of the Loan; (iii) copies of all current
ﬁmncialstatementainmpeetofBormwerorotherpasonliablcforpaymemorpuformmoeby
Borrower of any obligations under the Loan Documents or the Environmental Agreement, then
in Administrative Agent's possession with respect to the Loan; and (iv) other current factual
information then in Administrative Agent's possession with respect to the Loan and bearing on
the continuing creditworthiness of Borrower, or any of its Affiliates; provided that nothing
contained in this Section 6.6 shall impose any liability upon Administrative Agent for its failure
wpmwdeaLendumyofsuchlmeocnmmtheEnwmmnumlAmmgmformnomor
financial statements, unless such failure constitutes willful misconduct or gross negligence on
Administrative Agent's part; and provided, further, that Administrative Agent shall not be
obhgutedtopmvrdeanylmda'wlthanymformmonmvxolauonofLaworanyeontnctual
restrictions on the disclosure thereof (provided such contractual restrictions shall not apply to
distributing to a Lender factual and financial information expressly required to be provided
herein). Exceptaasetfoﬂhabove,AdnumstraﬁveAgmtshnllnothaveanydﬂyor
responsibility to provide Lenders or any of them with any credit or other information concerning
the business, prospects, operations, property, financial and other condition or creditworthiness of
Borrower or any of its Affiliates which may come into the possession of any of Agent Related

Persons.

wntanplatedhaebymwnsummﬂed.LmdmshnﬂmdanmfyupondunmdeachAgem
Related Person (to the extent not reimbursed by or on behalf of Borrower and without limiting
the obligation of Borrower to do s0), pro rata, and hold harmless each Agent Related Person
from and against any and all Indemnified Liabilities incurred by it; provided, howevez, that no
LendershallbeliablcforthepaymaumanyAgmtRclatedenofmypmﬁonofsuch
Indemnified Liabilities to the extent determined in a final, non-appealable judgment by a court of
competent jurisdiction to have resulted from such Agent-Related Person's own gross negligence
or willful misconduct; provided, further, that no action taken in accordance with the directions of
the Required Lenders shall be deemed to constitute gross negligence or willful misconduct for
purposes of this Section 6.7. Without limitation of the foregoing, to the extent that
Administrative Agent is not reimbursed by or on behalf of Borrower, each Lender shall
mmbmseAdmmxsuuuveAgentupondanmdfontsratableshareofanycostsoromofpockct
expenses (including attomeys' fees) incurred by Administrative Agent as described in
Section 7.11. The undertaking in this Section 6,7 shall survive the payment of all Indebtedness
hereunder and the resignation or replacement of Administrative Agent.

6.8 i iV i ity. Administrative Agent, in its
individual capac:ty, and m Aﬂihata may make loans to issue letters of credit for the account of,
acceptdepomtsﬁom,acqmmeqmtymtuatsmmdgmmﬂyengagemmyhndofbmhng,
trust, financial advisory, underwriting or other business with any party to the Loan Documents or
the Environmental Agreement and their respective Affiliates as though Administrative Agent
were not Administrative Agent hereunder and without notice to or consent of Lenders. Lenders
acknowledge that Bank of America, N.A. is the L/C Issuer, and Borrower and Bank of America,
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N.A. or its Affiliate have entered or may enter into Swap Transactions. A portion of the Loan
may be funded to honor Borrower's payment obligations under the terms of such Swap
Transactions, and Lenders shall have no right to share in any portion of such payments. Lenders
acknowledge that, pursuant to such activitics, Bank of America, N.A. or its Affiliates may
receive information regarding any party to the Loan Documents or the Environmental Agreement
or their respective Affiliates (including information that may be subject to confidentiality
obligations in favor of such parties or such parties’ Affiliates) and acknowledgoe that
Administrative Agent shall be under no obligation to provide such information to them. With
respect to its Pro Rata Share of the Loan, Bank of America, N.A. shall have the same rights and
powers under this Agreement as any other Lenders and may exercise such rights and powers as
though it were not Administrative Agent, L/C Issuer or party to Swap Transactions, and the
terms "Lender” and "Lenders” include Bank of America, N.A. in its individual capacity.

. iccessor Administrative Agent. Administrative Agent may, and at the request of
ﬂxeReqnimdLendmuureamtofAdminimﬁveAgmrsmnegﬁmorwmﬁﬂ
misconduct in performing its duties under this Agreement shall, resign as Administrative Agent
and L/C Issuer upon thirty (30) days' notice to Lenders; provided any such resignation by Bank
of America, N.A. shall also constitute its resignation as L/C Issuer, which resignation as L/C

. Issuer shall only be cffective if a successor L/C Issuer is appointed with the consent of the

beneficiary of the Letter of Credit. If Administrative Agent resigns under this Agreement, the
Req\ﬁredbendaashaﬂappoimﬁomamonguudmamsoradminismﬁwamfor
Lenders, which successor administrative agent shall be consented to by Borrower at all times
other than during the existence of a Default (which consent of Borrower shall not be
unreasonably withheld or delayed). If no successor administrative agent is appointed prior to the
effective date of the resignation of Administrative Agent, Administrative Agent may appoint,
after consulting with Lenders and Borrower, a successor administrative agent from among
Lenders. Upon the acceptance of its appointment as successor administrative agent and/or letter
of credit issuer hereunder, such successor administrative agent and/or letter of credit issuer shall
succeed to all the rights, powers and duties of the retiring Administrative Agent and/or L/C
Issuer, as the case may be, and the respective terms "Administrative Agent" and "L/C Issuctr”, as
the case may be, shall mean such successor administrative agent and letter of credit issuer, and
the retiring Administrative Agent's appointment, powers and duties as Administrative Agent
shall be terminated and, if applicable, the retiring L/C Issuer’s rights, powers and duties as such
shall be terminated, without any other or further act or deed on the part of such retiring L/C
Issuer or any other Lender, other than the obligation of the successor L/C Issuer to issue letters of
credit in substitution for the Letter of Credit, if outstanding at the time of such succession or to
make other arrangements satisfactory to the retiring L/C Issuer to effectively assume the
obligations of the retiring L/C Issuer with respect to the Letter of Credit. After any retiring
Administrative Agent's resignation hercunder as Administrative Agent, the provisions of this
Article 6 and other applicable Sections of this Agrecment shall inure to its benefit as to any
actions taken or omitted to be taken by it while it was Administrative Agent and L/C Issuer
under this Agreement. If no successor administrative agent has accepted appointment as
Administrative Agent by the date which is thirty (30) days following a retiring Administrative
Agent's notice of resignation, the retiring Administrative Agent's resignation shall nevertheless
thereupon become effective and Lenders shall perform all of the duties of Administrative Agent
hereunder until such time, if any, as the Required Lenders appoint a successor agent as provided
for above. '
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(a)  Lenders hereby irrevocably authorize Administrative Ageat to transfer or
release any lien on, or after foreclosure or other acquisition of title by Administrative Agent on
behalfoftthendmtotransfaorsell,anyLoancollateml (i) upon the termination of the
Commitments and payment and satisfaction in full of all Indebtedness, (ii) in connection with a
release, transfer or sale of a lien or Loan collateral if Borrower will certify to Administrative
Agmtthatthereleasc,transferorsaleispemxittedundathisAgeanentortheoﬂmInm
Documents (and Administrative Agent may rely conclusively on any such certificate without
further inquiry), or (iii) after foreclosure if approved by the Required Lenders.

®) Ifalloranypottionofthelnanoouwaliucquindbyforeclomorby
deedinliwofforeclos\n'e,AdminismﬁveAgcntshnnmkeﬁdetoﬁ:ceollntaaliniunameorby
mAﬁiliateofAdmhismﬁveAmbmforthcbmeﬁtofaﬂLmdasinthderkmsm
onthedateofthoforeclomsaleorrecordaﬁonofthedeedinliwoffomdos\m(me
*Acquigition Date"). Administrative Agent and all Lenders hereby expressly waive and
relinquishanyﬁghtofparﬁﬁonwithmpecttoanyeouatenlsoaequired. After any collateral is
wunAdminismﬁveAgmtshanappoimandmﬁnmemmmm(individmﬂymd
collectively, the "Property Manager”) experienced in the management, leasing, sale and/or
disposition of similar properties. After consulting with the Property Manager, Administrative
Aganshanmamawﬁumplmforwmpleﬁonofwnsuucﬁm(ifmqmnd),opaadom
mmgunmtimprovanmtmaintamc@repnﬁ,sdemddispodﬁmofthelomwﬂﬂuﬂmda
budgaford:cafomai¢whichmayindweamsmablemmngununfupayablew
Administrative Agent (the "Business Plan®). Administrative Agent will deliver the Business
Plannotlatuthmthesixﬁeth(&th)dayaﬁermeAchsiﬁonDatemethendawithawxitten
requestforappmvaloftheBusinessle. IftthusinusPlanisappmvedbydxeRequired
Lendets,AdministraﬁchgentandtherpatyManagushalladberetotheBusinessPlanmtil
a different Business Plan is approved by the Required Lenders. Administrative Agent may
pmposeanunmdmenttotthusinmPlanasitdeumappmpﬁaw.whichshaﬂalsobesubject
to Required Lender approval. IftchusinmPlan(asmaybeamended)ptoposedby
Administrative Agent is not approved i
following the Acquisition Date without a Business Plan being proposed by Administrative
Agent, any Lender may propose an alternative Business Plan, which Administrative Agent shall
submit to all Lenders for their approval. If an alternative Business Plan is approved by the
Req\ﬁmdLmdas,AdmixﬁsmﬁveAgmtmayappoimomofthcappmvinglmdmw
implement the alternative Business Plan. Notwithstanding any other provision of this
Agreement, unless in violation of an approved Business Plan or otherwise in an emergency
situation, Administrative Agent shall, subject to clause (a) of this Section 6.10, have the right but
respect to property taxes, insurance premiums,
management, improvement, maintenance, repair, sale and disposition),

(6  Upon request by Administrative Agent or Borrower at any time, Lenders
winoonﬁxminwriﬁngAdminimﬁchgem’sautboritytosell,u'ansferorre!easeanysuchlieus
ateral pursuant to this Section 6.10; provided, however,

be required to execute any document necessary to
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exposc Administrative Agent to liability or create any obligation or entail any consequence other
than the transfer, release or sale without recourse, representation or warranty, and (ii) such
transfer, release or sale shall not in any manner discharge, affect or impair the obligations of
Borrower other than those expressly being released.

(d)  If only two (2) Lenders exist at the time Administrative Agent receives a
purchase offer for Loan collateral for which one of the Lenders does not consent within ten (10)
Business Days after notification from Administrative Agent, the consenting Lender may offer
("Purchase Offer”) to purchase all of the non-consenting Lender’s right, title and interest in the
collateral for a purchase price equal to the non-consenting Lender's Pro Rata Share of the net
proceceds anticipated from such sale of such collateral (as reasonably determined by
Administrative Agent, including the undiscounted face principal amount of any purchase money
obligation not payable at closing) ("Anticipated Net Proceeds™). Within ten (10) Business Days
thereafter the non-consenting Lender shall be deemed to have accepted such Purchase Offer
unless the non-consenting Lender notifies Administrative Agent that it elects to purchase all of
the consenting Lender's right, title and interest in the collateral for a purchase price payable by
the non-consenting Lender in an amount equal to the consenting Lender's Pro Rata Share of the
Anticipated Net Proceeds. Any amount payable hereunder by a Lender shall be due on the
carlier to occur of the closing of the sale of the collateral or ninety (90) days after the Purchase
Offer, regardless of whether the collateral has been sold.

6.11 Application of Payments. Except as otherwise provided below with respect to
Defaulting Lenders, aggregate principal and interest payments, payments for Indemnified
Liabilities, and/or foreclosure or sale of the collateral, and net operating income from the
collateral during any period it is owned by Administrative Agent on behalf of Lenders
("Payments™) shall be apportioned pro rata among Lenders and payments of any fees (other than
fees designated for Administrative Agent's separate account) shall, as applicable, be apportioned
pro rata among Lenders. Notwithstanding anything to the contrary in this Agreement, all
Payments due and payable to Defaulting Lenders shall be due and payable to and be apportioned
pro rata among Administrative Agent and Electing Lenders. Such apportionment shall be in the
proportion that the Defaulting Lender Payment Amounts paid by them bears to the total
Defaulting Lender Payment Amounts of such Defaulting Lender. Such apportionment shall be
made until Administrative Agent and Lenders have been paid in full for the Defaulting Lender
Payment Amounts. All pro rata Payments shall be remitted to- Administrative Agent and all such
payments not constituting payment of specific fees, and all proceeds of the Loan collateral
received by Administrative Agent, shall be applied first, to pay any fees, indemnities, costs,
expenses (including those in Section 6.7) and reimbursements then due to Administrative Agent
from Borrower; second, to pay any fees, costs, expenses and reimbursements then due to Lenders
from Borrower; third, to pay pro rata interest and late charges due in respect of the Indebtedness
and Administrative Agent Advances; fourth, to pay or prepay pro rata principal of the
Indebtedness and Administrative Agent Advances; fifth, to secure the Letter of Credit (to the
extent outstanding); sixth to pay any indebtedness of Borrower under Swap Transactions; and
last, to Borrower, if required by Law, or Lenders in Pro Rata Share percentages equal to their
percentages at the termination of the Aggregate Commitments.

Notwithstanding the above, subject to Section 3 of Exhibit "K", amounts used to Cash
Collateralize the aggregate undrawn amount of the Letter of Credit shall be applied to satisfy
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drawings under the Letter of Credit as they occur. If any amount remains on deposit as Cash
Collateral after the Letter of Credit has cither been fully drawn or expired, such remaining
amount shall be applied to the other Indebtedness, if any, in the order set forth above.

6.12 Benefit. The terms and conditions of this Agticle 6 are inserted for the sole
benefit of Administrative Agent and Lenders; the same may be waived in whole or in part, with
or without terms or conditions, without prejudicing Administrative Agent's or Lenders' rights to
later assert them in whole or in part.

6.13 Co Agents: Lead Managers. None of the Lenders or other persons identified on
the facing page or signature pages of this Agreement as a "syndication agent,” *documentation
agent," "co agent," "book manager,” or "lead manager,” "arranger,” "lead arranger” or "co-
arranger” shall have any right, power, obligation, liability, responsibility or duty under this
Agm_:maxtodzerdmn,inthcweofsuchlendas,thouappliubleﬁoallbendmum
Withmalimiﬁngdwfomgoing.mneoftheundasorotbapasomsoidmﬁﬁedua
"syndication agent,” "documentation agent,” "co-agent” or *lead manager" shall have or be
deemed to have any fiduciary relationship with Lenders or any of them. Each Lender
acknowledgest!mtithasnotrclied,andwillnotrcly,onanyofLendmorotherpalomso
ideuﬁﬁedindecidingtoenta‘intodxisAgreanwtorintakinsornottukingwtionhaamdet.

ARTICLE 7

GENERAL TERMS AND CONDITIONS

71  Consents. Except where otherwise expressly provided in the Loan Documents or
the BEnvironmental Agreement, in any instance where the approval or consent of Administrative
AgeatorLaximordxeexaciseofjudgm@byAdminismﬁchgunmLmdmisreqmmd,
thegranﬁngordenialofsuchapprovnlorconsentandtheaudscofsuchjudgmaxtsballbe
(a)withinthesoledisaetionofAdministraﬁveAgmtorLendas,and(b)deemedtohavebeen
givenonlybyaspeciﬁcwriﬁngintendedforthepmposegivenandexecutedbyAdminimﬁvc
Agent or Lenders. Notwithstanding any approvals or consents by Administrative Agent or
Lenders, neither Administrative Agent nor any Lender has any obligation or responsibility
whatsoever for the adequacy, form or content of the Plans, the Budget, any appraisal, any
contmct,anychangeorda,anylease,oranyomamatta'inddmttothcl’ropatyorthe
construction of the Improvements. Administrative Agent's or Lenders’ acceptance of an
assignment of the Plans for the benefit of Administrative Agent and Lenders shall not constitute
approval of the Plans. Anyinspection,apprnisalormditofthe?ropertyortheboohand
records of Borrower, or the procuring of documents and financial and other information by or on
behalf of Administrative Agent, shall be for the protection of Administrative Agent and Lenders
only, and shall not constitute an assumption of responsibility to Borrower or anyone else with
regardtothcwndiﬁon,valugwmuucﬁon,maintmanceoropﬁaﬁonofthematy,mnﬁm
Borrower of any of Borrower's obligations. Borrower has selected all surveyors, architects,
engineers, contractors, materialmen and all other persons or entities furnishing services or
materials to the Project. Neither Administrative Agent nor any Lender has any duty to supervise
ottoinspecttthmpatyorthceonstucﬁonofthchnprovaneum,orhaaanydutyofcareto
Borroweroranyothcrpersontoprotectagainst,ortoinfomBonoweroranyothcrpmonoftbe
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existence of, any negligent, faulty, inadequate or defective design or construction of the
Improvements.

7.2  Borowers Indemnity. Neither Administrative Agent nor any Lender shall be
liable or responsible for, and Borrower shall indemnify each Agent-Related Person and each
Lender and their respective Affiliates, directors, officers, agents, attoneys and employees
(collectively, the "Indemnitecs") from and against: (a) any claim, action, loss or cost (including
attomeys'feuandoosts)arisinsﬂomorrelaﬁngto(i)anydefwtinthe?ropatyorthe
Improvements, (ii) the performance or default of Borrower, Borrower's surveyors, architects,
engineasorcontracms,theConsuucﬁonConmﬂtantoranyothapmon,(iii)anyﬁailmto
construct, complete, protect or insure the Improvements, (iv) the payment of costs of labor,
materials or services supplied for the construction of the Improvements, (v) in connection with
mepmwcﬁmmﬂpumvaﬁmofﬂxeLOmwuaud(incmdingmosewimmpeampmpaty
taxes, insurance premiums, completion of construction, operation, management, improvements,
maintenance, repair, sale and disposition), or (vi) the performance of any obligation of Borrower
whatsoever; (b) any and all liabilities, obligations, losses, damages, penalties, claims, demands,
actions, judgments, suits, costs, expenses and disbursements (including attorneys' fees and costs)
ofanykindornamrewhatsoevawhichmayatanytimebeimposedon, incurred by or asserted
againstanysuchIndamiteeinanywayrelatingtoorarisingomoforineonnecﬁonwith(i)the
execution, delivery, enforcement, performance or administration of any Loan Document, the
Environmental Agreement or any other agreement, letter or instrument delivered in connection
with the transactions contemplated thereby or the consummation of the transactions
contemplatedthacby,(ii)myCommitmentorIpanortheLettaomeditortheusoor
pmposeduscofthepmceedsthmﬁom(imhxdingmyreﬁnsdbydwucmmhomra
dunandfmpaymmtundatheLewaofCreditifﬂxedoameanmwdmwmecﬁmwim

_ such demand do not strictly comply with the terms of the Letter of Credit); or (jii) any actual or
prospective claim, litigation, investigation or proceeding relating to any of the foregoing,
whether based on contract, tort or any other theory (including any investigation of, preparation
for, or defense of any pending or threstened claim, investigation, litigation or proceeding) and
regardless of whether any Indemnitee is a party thereto; (c) any and all claims, demands, actions
oroausesofactionarisingomoforrelaﬁngtotheuseoflnformaﬁon(asdeﬁnedin§mggg_7,1)
or other materials obtained through internet, Intralinks or other similar information transmission

in connection with this Agreement; and (d) any and all liabilities, losses, costs or
cxpmsm(includinganmneys'feesandwsh)thumylndunniteesuﬁ'mminqmasaresultof
the assertion of any of the foregoing claims, demands, actions, causes of action or proceedings,
or as a result of the preparation of any defense in connection with any of the foregoing claims,
demands, actions, causes of action or proceedings, in all cases, whether or not an Indemnitee is a
pmymmchclaim,danand,acﬁomcmseofwﬁmmmeeedingmdwhahaithdefeated,
successful or withdrawn (all of the foregoing, collectively, the "Indempified Liabilities");
mggmmmmwmmummymmmbemﬂammmmmm
liabilities, obligations, losses, damages, penalties, claims, demands, actions, judgments, suits,
oosts,expenmordisbmanmnmdetaminedbyawmtofwmpaentjuﬁsdicﬁonbyﬁml and
non-appealable judgment to have resulted from the gross negligence or willful misconduct of
such Indemnitee. Nothing, including any advance or acceptance of any document or instrument,
shall be construed as a representation or warranty, express or implied, to any party by
Administrative Agent or Lenders. Inspection shall not constitute an acknowledgment or
representation by Administrative Agent or any Lender or Construction Consultant that there has
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been or will be compliance with the Plans, the Loan Documents, the Environmental Agreement
or applicable Laws, governmental requirements or restrictive covenants, or that the construction
is free from defective materials or workmanship. Inspection, whether or not followed by notice
of Default, shall not constitute a waiver of any Default then existing, or a waiver of
Administrative Agent's and Lenders' right thereafter to insist that the Improvements be
constructed in accordance with the Plans, the Loan Documents, and all applicable Laws,
governmental requirements and restrictive covenants. Administrative Agent’s failure to inspect
shall not constitute a waiver of any rights of Administrative Agent or Lenders under the Loan
Documents or the Environmental Agreement or at Law or in equity.

7.3  Miscellaneous. This Agreement may be executed in several counterparts, all of
which are identical, and all of which counterparts together shall constitute one and the same
instrument. The Loan Documents and the Environmental Agreement are for the sole benefit of
Administrative Agent, Lenders and Borrower and are not for the benefit of any third party. A
determination that any provision of this Agreement is unenforceable or invalid shall not affect
the enforceability or validity of any other provision and a determination that the application of
any provision of this Agreement to any person or circumstance is illegal or unenforceable shall
not affect the enforceability or validity of such provision as it may apply to other persons,
entities or circumstances. Time shall be of the essence with respect to Borrower’s obligations
under the Loan Documents and the Environmental Agreement. This Agreement and its validity,
enforcement and interpretation shall be governed by Arizona Law (without regard to any conflict
of Laws principles) and applicable United States federal Law.

74  Notices.
(a) Modes of Delivery: Changes. Except as otherwise provided herein, all

notices and other communications required or which any party desires to give under this
Agreement, any other Loan Document or the Environmental Agreement shall be in writing.
Unless otherwise specifically provided in such other Loan Document or the Eavironmental
Agreement, all such notices and other communications shall be deemed sufficiently given or
furnished if delivered by personal delivery, by courier, by registered or certified United States
mail,postagepmpaid,orbyfaaimﬂc(with,subjecttoclause(b)below,aconﬁ:matoryduplicate
copy sent by first class United States mail), addressed to the party to whom directed or by
(subjecttoclwse(c)below)elecu'onicmniladdrastoaomwe:,atdwaddrmessetforthatthe
end of this Agreement or to Administrative Agent, L/C Issuer or Lenders at the addresses
specified for notices on the Schedule of Lenders (unless changed by similar notice in writing
given by the particular party whose address is to be changed). Any such notice or
communication shall be deemed to have been given and received cither at the time of personal
delivery, or in the case of courier or mail, as of the date of first attempted delivery at the address
and in the manner provided herein, or in the case of facsimile, upon receipt; provided, however,
that service of a notice required by any applicable statute shall be considered complete when the
requirements of that statute are met. Notwithstanding the foregoing, no notice of change of
address shall be effective except upon actual receipt. This Section 7.4 shall not be construed in
_ any way to affect or impair any waiver of notice or demand provided in any Loan Document or

the Environmental Agreement or to require giving of notice or demand to or upon any person in
any situation or for any reason.
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(b)  Effectiveness of Facsimile Signatures. The Loan Documents and the
Environmental Agreement may be transmitted and/or signed by facsimile. The effectiveness of
any such documents and signatures shall, subject to applicable Law, have the same force and
effect as manually-signed originals and shall be binding on all parties to the Loan Documents
and the Environmental Agreement. Administrative Agent may also require that any such
documents and signatures be confimed by a manually-signed original thereof, provided,
mthatthofailmtorequwtordeliverthesmneshallnotaﬁ'ecttheeﬁ'wtivenmofany
facsimile document or signature.

(¢  Limited Use of Electronic Mail. Electronic mail and internet and intranct
websitamybeusedonlytodismhnemuﬁnccommunicaﬁons,awhuﬁnmcial statements
Momammmmmmmmmmmmmmmmw
for execution by the parties thereto, and may not be used for any other purpose.

) ((:)) Reliance t ninistrative Agent and Lenders. Administrative Agent and

Lenders shall be entitled to rely and act upon any notices (i ing telephonic Loan advance
noticea)p\nportedlygivenbyoronbehalfofBon'owaevenif(i)suchnoticeawerenotmadein
a manner specified herein, were incomplete or were not preceded or followed by any other form
ofnoticespeciﬁedhuein,or(ii)thctumsthaeof,asundastoodbythemcipiem,variedﬁom
any confirmation thereof. Borrower shall indemnify cach Agent-Related Person and each
Laxdaﬁomaﬂlossa,wm,expamumdﬁabiﬁﬁumulﬁngﬁommemﬁmbymd)pamn
on each notice purportedly given by or on behalf of Borrower. All telephonic notices to and
other communications with Administrative Agent may be recorded by Administrative Agent, and
each of the parties hereto hereby consents to such recording. If a Lender does not notify or
info:mAdminisu'aﬁveAgmtastowhethaornotitconsmtxto,orappromof,oragmutomy
mauuofmynanmwhmoevuwimmpeamwhichimwmtappmvdmammis
reqtﬁmdundamecxmwpmﬁsiomofﬂ)isAgmananmwimmpeawwhichiumm
approval or agreement is otherwise requested by Administrative Agent, in connection with the
Loanoranymatterpex‘tainingtothelpan,withintax(lO)BminesaDays(orsuchlonguperiod
as may be specified by Administrative Agent) after such consent, approval or agreement is
requested by Administrative Agent, Lender shall be deemed to have given its consent, approval
or agreement, as the case may be, with respect to the matter in question.

7.5 Payments Sct Aside. To the extent that any payment by or on behalf of Borrower
ismadetoAdminis&aﬁveAgentormyLender,orAdminisn'aﬁveAgentoranchnderexacisu
anyrightofset—oﬁ',andswhpaymaxtortheprooeedsofsuchset—oﬁ'oranypmtthaeofis
m;bsequmdyinvaﬁdawd,dwhredmbe&m:dulmtmpmfmﬁaLMasidemmqtﬁred
(inchndingpmsuamtoanysettlanententa'edintobyAdminisu'aﬁveAgeutorsucthndainits
disaetion)toberepaidtoauustee,reocivworanyoﬂwrpaxty.inconnecﬁonwidiany
proceeding under any Debtor Relief Law, to a depository (including Administrative Agent, any
Lender or its or their Affiliates) for returned items or insufficient collected funds or otherwise,
then (a) to the extent of such recovery, the obligation or part thereof originally intended to be
satisfied shall be revived and continued in full force as if such payment had not been made or
such set-off had not occurred, and (b) each Lender severally agrees to pay to Administrative
Agent upon demand its applicable share of any amount so recovered from or repaid by
Administratichgent,phlsinterwtthueonﬁomthedatedfstwhdcmandtothcdatesuch
paymentismadeatamtepaannumequaltotheFederalFundsRateﬁ'omtimetotimeincﬁ'ea.
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Notwithstanding the foregoing, no Lender Party (as defined in Section 7.8) may exercise any
right of set-off except in accordance with Section 7.8.

7.6  Successors and Assigns.

(a)  The provisions of this Agreement shall be binding upon and inure to the
benefit of the parties hereto and their respective successors and assigns permitted hereby, except
that Borrower may not assign or otherwise transfer any of its rights or obligations hereunder
without the prior written consent of each Lender, and no Lender may assign or otherwise transfer
any of its rights or obligations hereunder except (i) to an Eligible Assignee in accordance with
the provisions of clause (b) below, (ii) by way of participation in accordance with the provisions
of clause (d) below, or (iii) by way of pledge or assignment of a security interest subject to the
restrictions of clause (f) below (and any other attempted assignment or transfer by any party
hereto shall be null and void). Nothing in this Agreement, expressed or implied, shall be
construed to confer upon any person (other than the parties hereto, their respective successors
and assigns permitted hereby and, to the extent expressly contemplated hereby, the Indemnitees)
any legal or equitable right, remedy or claim under or by reason of this Agreement.

(b)  Any Lender may assign to one or more Eligible Assignees all or a portion
of its rights and obligations under this Agreement (including all or a portion of its Commitment
and Pro Rata Share of the Loan including for purposes of this subsection (b), participations in
L/C Obligations at the time owing to it); provided that:

@) except in the case of an assignment of the entire remaining amount
of the assigning Lender’'s Commitment and Pro Rata Share of the Loan at the time owing
to it or in the case of an assignment to a Lender or an Affiliate of a Lender or an
Approved Fund as defined in Exhibit "B" with respect to a Lender, the aggregate amount
of the Commitment (which for this purpose includes its Pro Rata Share of the Loan
outstanding) subject to each such assignment, determined as of the date the Assignment
and Assumption with respect to such assignment is delivered to Administrative Agent,
shall not be less than $10,000,000.00 unless each of Administrative Agent and, so long as
no Default has occurred and is continuing, Borrower otherwise conseats (each such
consent not to be unreasonably withheld or delayed);

(ii) each partial assignment shall be made as an assignment of a
proportionate part of all the assigning Lender's rights and obligations under this
Agreement with respect to its Pro Rata Share of the Loan and the Commitment assigned;
and

(iii) any assignment of a Commitment must be approved by
Administrative Agent and L/C Issuer, unless the person that is the proposed assignee is
itself a Lender (whether or not the proposed assignee would otherwise qualify as an
Eligible Assignee);

(iv) the parties to each assignment shall execute and deliver to
Administrative Agent an Assignment and Assumption, together with a processing and
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recordation fee of $3,500.00 plus the cost of any applicable endorsement to the Title
Insurance or new Title Insurance; and

(v)  Administrative Agent shall maintain, as a Lender, a Commitment
and Pro Rata Share of the Loan that is not less than that maintained by any other Lender.

Subject to acceptance and recording thereof by Administrative Agent pursuant to clause (c) of
this Section 7.6, from and after the effective date specified in each Assignment and Assumption,
the assignee thereunder shall be a party hereto and, to the extent of the interest assigned by such
Assignment and Assumption, shall have the rights and obligations of a Lender under this
Agreement, and the assigning Lender thereunder shall, to the extent of the interest assigned by
such Assignment and Assumption, be released from its obligations under this Agreement (and, in
the case of an Assignment and Assumption covering all of the assigning Lender's rights and
obligations under this Agreement, such Lender shall cease to be a party hereto but shall continue
to be entitled to the benefits of this Agreement with respect to Borrower’s obligations surviving
termination of this Agreement). Upon request, Administrative Agent shall prepare and Borrower
shall execute and deliver a Note ("Replacement Note") to the assignee Lender evidencing the
assignee Lender's Pro Rata Share of the Loan. Any assignment or transfer by a Lender of rights
or obligations under this Agreement that does not comply with this clause (b) shall be treated for
purposes of this Agreement as a sale by such Lender of a participation in such rights and
obligations in accordance with clause (d) of this Section 7.6.

()  Administrative Agent, acting solely for this purpose as an agent of
Bomrower, shall forward the Assignment and Assumption, and the Replacement Note to the Title
Company for issuance of an applicable endorsement to the Title Insurance or new Title
Insurance, and shall maintain at Administrative Agent's Office a copy of each Assignment and
Assumption delivered to it and a register for the recordation of the names and addresses of
Lenders, and the Commitments of, and principal amount of each Lender's Pro Rata Share of the
Loan owing to, each Lender pursuant to the terms hereof from time to time (the "Register”). The
entries in the Register shall be conclusive, and Borrower, Administrative Agent and Lenders may
treat each Person whose name is recorded in the Register pursuant to the terms hereof as a
Lender hereunder for all purposes of this Agreement, notwithstanding notice to the contrary.
The Register shall be available for inspection by Borrower and any Lender, at any reasonable
time and from time to time upon reasonable prior notice.

(d) Any Lender may, without the consent of, but with prior notice to
Administrative Agent, sell participations to one or more banks or other entities (a "Participant™
in all or a portion of such Lender’s rights and/or obligations under this Agreement (including all
or a portion of its Commitment and/or its Pro Rata Share of the Loan including such Lender's
participations in L/C Obhgatmns owing to it); provided that (i) such Lender's obligations under
this Agreement shall remain unchanged, (ii) such Lender shall remain solely responsible to the
other parties hereto for the performance of such obligations, (iii) Borrower, Administrative
Agent and the other Lenders shall continue to deal solely and directly with such Lender in
connection with such Lender’s rights and obligations under this Agreement, and (iv) except to the
extent consented to by Administrative Agent in its sole discretion with respect to each
participation, any agreement or instrument pursuant to which a Lender sells such a participation
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shall provide that such Lender shall retain the sole right to enforce this Agreement and to
approve any amendment, modification or waiver of any provision of this Agreement.

(¢) A Participant shall not be entitled to reccive any greater payment under
Sections 2.] through 2.10, inclusive, than the applicable Lender would have been entitled to
receive with respect to the participation sold to such Participant.

()  Any Lender may at any time pledge or assign a security interest in all or
any portion of its rights under this Agreement (including under its Note, if any) to secure
obligations of such Lender, including any pledge or assignment to secure obligations to a Federal
Reserve Bank; provided that no such pledge or assignment shail relcase a Lender from any of its
obligations hereunder or substitute any such pledgee or assignee for such Lender as a party
hereto. '

(8  If the consent of Borrower to an assignment or to an assignee is required
hereunder (including a consent to an assignment which does not meet the minimum assignment
threshold specified in clause (i) of the provision to the first sentence of clause (b) above),
Borrower shall be deemed to have given its consent five (5) Business Days after the date notice
thereof has been delivered by the assigning Lender (through Administrative Agent) unless such
consent is expressly refused by Borrower prior to such fifth Business Day.

() [Intentionally left blank].

()  Notwithstanding anything to the contrary contained herein, if at any time
Bank of America, N.A. assigns all of its Commitment and interest in the Loans pursuant to
subsection (b) above, Bank of America, N.A. may, upon [30] days’ notice to the Borrower and
the Lenders, resign as L/C Issuer, subject to the provisions of this subsection. In the event of any
suchrwignationasUCIsmer,thoBonowa'shallbemﬁﬂedtoappointﬁ'omamongtheLmdm
a successor L/C Issuer hereunder; provided, however, that unless a replacement to the Letter of
Credit is issued by a successor L/C Issuer with the consent of the beneficiary thereof, Bank of
America, N.A. shall continue as the L/C Issuer and it shall retain all the rights and obligations of
the L/C Issuer hereunder with respect to the Letter of Credit and all L/C Obligations with respect
thereto (including the right to require the Lenders to make an advance of Base Rate Principal or
fund risk participations for L/C Borrowings pursuant to Exhibit K).

7.7  Confidentiality. Administrative Agent and each Lender agrees to maintain the
confidentiality of the Information (as defined below), except that Information may be disclosed
(a) to its and its Affiliates’ directors, officers, cmployees and agents, including accountants, legal
counsel and other advisors (it being understood that the persons to whom such disclosure is made
will be informed of the confidential nature of such Information and instructed to keep such
Information confidential); (b) to the extent requested by any regulatory authority; (c) to the
extent required by applicable Laws or regulations or by any subpoena or similar legal process;
(d) to any other party to this Agreement; (¢) in connection with the exercise of any remedies
hereunder or any suit, action or proceeding relating to this Agreement or the enforcement of
rights hereunder; (f) subject to an agreement containing provisions substantially the same as
those of this Section 7.7, to (i) any assignee of or participant in, any of its rights or obligations
under this Agreement, or (i) any direct or indirect contractual counterparty or prospective
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counterparty (or such contractual counterparty’s or prospective counterparty’s professional
advisor) to any Swap Contract or credit derivative transaction relating to obligations to
Borrower; (g) with the consent of Borrower; (h) to the extent such Information (i) becomes
publicly available other than as & result of a breach of this Section 7.7, or (ii) becomes available
to Administrative Agent or any Lender on a nonconfidential basis from a source other than
Borrower; or (i) to the National Association of Insurance Commissioners or any other similar
organization. For the purposes of this Section 7.7, "Information" means all information received
from Borrower relating to Borrower or its business, other than any such information that is
available to Administrative Agent or any Lender on a nonconfidential basis prior to disclosure by
Borrower; provided that, in the case of information received from Borrower after the date-hereof,
such information is clearly identified in writing at the time of delivery as confidential. Any
person required to maintain the confidentiality of Information as provided in this Section 7.7
shall be considered to have complied with its obligation to do so if such person has exercised the
same degree of care to maintain the confidentiality of such Information as such person would
accord to its own confidential information. Administrative Agent and Lenders may disclose the
existence of this Agreement and information about this Agreement to market data collectors,
similar service providers to the lending industry, and service providers to Administrative Agent
and Lenders in connection with the administration and management of this Agreement, the Loan
and the Loan Documents.

7.8 No Set-off Neither Administrative Agent nor any Lender nor any assignee,
Participant or Affiliate thereof (cach, a "Lender Party”) shall proceed directly, by right of set-off,
banker’s lien, counterclaim or otherwise, against any assets of Borrower (including any general
or special, time or demand, provisional or other deposits or other indebtedness owing by such
Lender Party to or for the credit or the account of Borrower) for the purpose of applying such
assets against the Indebtedness, without the prior written consent of all Lenders,

7.9  Sharing of Payments. I, other than as expressly provided elsewhere herein, any
Lender shall obtain on account of the portions of the Loan advanced by it, or the participations in
L/C Obligsations held by it, any payment (whether voluntary, involuntary, through the exercise of
any right of set-off subject to Section 7.8 or otherwise) in excess of its ratable share (or other
share contemplated hereunder) thereof, such Lender shall immediately (a) notify Administrative
Agent of such fact, and (b) purchase from the other Lenders such participations in the portions of
the Loan made by them and/or such subparticipations in the participations in L/C Obligations
held by them, as the case may be as shall be necessary to cause such purchasing Lender to share
the excess payment in respect of such portions of the Loan or such participations, as the case
may be, pro rata with each of them; provided, however, that if all or any portion of such excess
payment is thereafter recovered from the purchasing Lender under any of the circumstances
described in Section 7.5 (including pursuant to any settlement entered into by the purchasing
Lender in its discretion), such purchase shall to that extent be rescinded and each other Lender
shall repay to the purchasing Lender the purchase price paid therefor, together with an amount
equal to such paying Lender's ratable share (according to the proportion of (i) the amount of such
paying Lender's required payment to (ii) the total amount so recovered from the purchasing
Lender) of any interest or other amount paid or payable by the purchasing Lender in respect of
the total amount so recovered without further interest thereon. Borrower agrees that any Lender
so purchasing a participation from another Lender may, to the fullest extent permitted by Law,
exercise all of its rights of payment (including the right of set-off, but subject to Section 7.8)
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with respect to such participation as fully as if such Lender were the direct creditor of Borrower
in the amount of such participation. Administrative Agent will keep records (which shall be
conclusive and binding in the absence of manifest error) of participations purchased under this
Section 7.9 and will in each case notify Lenders following any such purchases or repayments.
Each Lender that purchases a participation interest pursuant to this Section 7.9 shall from and
after such purchase have the right to give all notices, requests, demands, directions and other
communications under this Agreement with respect to the portion of the Obligations purchased
to the same extent as though the purchasing Lender were the original owner of the Obligations

purchased.

7.10 Amendments: Survival. Administrative Agent and Lenders shall be entitled to
amend (whether pursuant to a separate intercreditor agreement or otherwise) any of the terms,
conditions or agreements set forth in Article 6 or as to any other matter in the Loan Documents
or the Environmental Agreement respecting payments to Administrative Agent or Lenders or the
required number of Lenders to approve or disapprove any matter or to take or refrain from taking
any action, without the consent of Borrower or any other Person or the execution by Borrower or
any other Person of any such amendment or intercreditor agreement. Subject to the foregoing,
Administrative Agent may amend or waive any provision of this Agreement, any other Loan
Document or the Environmental Agreement, or consent to any departure by any party to the
Loan Documents or the Environmental Agreement therefrom which amendment, waiver or
consent is intended to be within Administrative Agent's discretion or determination, or otherwise
in Administrative Agent's reasonable determination shall not have a Material Adverse Effect;
mmm;gg.omuwisemwchmmdmengwdv«mwmmaﬂbeeﬁwﬁvemlmm
writing,signedbythekequiredLendasandBorrowuorthenpplicablepaztytotheLoan
Documents or the Environmental Agreement, as the case may be, and acknowledged by
Administrative Agent, and each such waiver or consent shall be effective only in the specific
instance and for the specific purpose for which given; provided further, however, no such
amendment, waiver or consent shall:

(8) extend or increase the Commitment of any Lender (or reinstate any
Commitment terminated pursuant to Section 5.2), without the written conseat of such Lender (it
being understood that a waiver of a Default shall not constitute an extension or increase in any
Lender's Commitment);

(b)  postpone any date fixed by this Agreement, any other Loan Document or
the Environmental Agreement for any payment of principal, interest, fees or other amounts due
to Lenders (or any of them) hereunder or under any other Loan Document or the Environmental
Agreement, without the written consent of each Lender directly affected thereby;

()  reduce the principal of, or the rate of interest specified herein on, any
portion of the Loan or L/C Borrowing, or any fees or other amounts payable hereunder or any
other Loan Document or the Eavironmental Agreement, without the written consent of cach
Lender directly affected thereby; provided, however, that Administrative Agent may waive any
obligation of Borrower to pay interest at the Past Due Rate and/or late charges for periods of up
to thirty (30) days, and only the consent of the Required Lenders shall be necessary to waive any
obligation of Borrower to pay interest at the Past Due Rate or late charges thereafter, or to amend
the definition of "Past Due Rate" or "late charges";
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(d)  change the percentage of the combined Commitments or of the aggregate
unpaid principal amount of the Loan or L/C Obligation which is required for Lenders or any of
them to take any action hereunder, without the written consent of each Lender;

(¢)  change the definition of "Pro Rata Share" or "Required Lenders" or any
other provision hereof specifying the number or percentage of Lenders required to amend, waive
or otherwise modify any rights hereunder or make any determination or grant any consent
hereunder, without the written consent of each Lender;

() amend Sections 3.14, 3.15, 3.16, 3.21, 3.22, 3.23, 7.8, 7.9 or this
Section 7.10, without the written consent of each Lender;

(g) release the liability of Borrower without the written consent of each
Lender;

(h) permit the sale, transfer, pledge, mortgage or assignment of any Loan
collateral or any direct or indirect interest in Borrower, except as expressly permitted under the
Loan Documents, without the written consent of each Lender; or

@ transfa' or release any lien on, or after foreclosure or other abquisition of
title by Administrative Agent on behalf of Lenders transfer or sell, any Loan collateral except as
permitted in Section 6.10, without the written consent of each Lender;

and, provided, further, that (i) no amendment, waiver or consent shall, unless in writing and
signed by the L/C Issuer in addition to the Lenders required above, affect the rights or duties of
the L/C Issuer under this Agreement or the Letter of Credit Application relating to the Letter of
Credit issued or to be issued by it; and (ii) no amendment, waiver or consent shall, unless in
writing and signed by Administrative Agent in addition to the Lenders required above, affect the
rights or duties of Administrative Agent under this Agreement, any other Loan Document or the
Environmental Agreement. Notwithstanding anything to the contrary herein, no Defaulting
Lender shall have any right to approve or disapprove any amendment, waiver or consent
hereunder, except that the Commitment of such Lender may not be increased without the consent

of such Lender.

This Agreement shall continue in full force and effect until the Indebtedness is paid in
full and all of Administrative Agent's and Lenders' obligations under this Agreement are
terminated; and all representations and warranties and all provisions herein for indemnity of the
Indemnitees, Administrative Agent and Lenders (and any other provisions herein specified to
survive) shall survive payment in full, satisfaction or discharge of the Indebtedness, the
resignation or removal of Administrative Agent or replacement of any Lender, and any release or
termination of this Agreement or of any other Loan Documents.

7.11  Costs and Expenses. Without limiting any Loan Document or the Environmental
Agreement and to the extent not prohibited by applicable Laws, Borrower shall pay when due,
shall reimburse to Administrative Agent for the benefit of itself and Lenders on demand and
shall indemnify Administrative Agent and Lenders from, all out-of-pocket fees, costs and
expenses paid or incurred by Administrative Agent in connection with the negotiation,
preparation and execution of this Agreement, the other Loan Documents and the Environmental
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Agreement (and any amendmeats, approvals, consents, waivers and reicases requested, required,

or done from time to time), or in connection with the disburscment, administration or
collection of the Loan or the enforcement of the obligations of Borrower or the exercise of any
right or remedy of Administrative Agent, including: (a) all fees and expenses of Administrative
Agent's counsel (including the market value of services of in-house counsel); (b) fees and
chargaofeachConsuucﬁonComuhmt,inspectormdenginea;(c)appnisal, re-appraisal and
survey costs; (d)tideinmncechargesandpremimns; (¢) title search or examination costs,
including abstracts, abstractors' certificates and Uniform Commercial Code searches;
(f) judgment and tax lien secarches for Borrower; (g) escrow fees; (h) fees and costs of
environmental investigations, site assessments and remediations; (i) recordation taxes,
doamentarytaxes,ﬂmfahxesmdmoﬂgagomxa;(i)ﬁlinsmdrwordingfea; and (k) loan
brokerage fees. Bomwushallpayaucomandexpensainc\medbyAdminimaﬁveAgan,
including attomeys' fees (including the market value of services of in-house counsel), if the
obligations or any part thereof are sought to be collected by or through an attomney at law,
whether or not involving probate, appello:eoradminimﬁvcpmeeedingaorpmceedingsunda
any Debtor Relief Law. Bonowashallpayalleosuandexpuuesofeomplyinswidnhel,oan

included in the Budget. Bormwa‘sobﬁgnﬁomundathismushaﬂ survive the delivery
ofthel.nanDocummtsandtheanimnmentalAgmuncnt,mcmaldngofadvances,thepayment
infullofﬂxelndebtedn«s,thomleaseormonveymceofanyofﬂwLoanDocuments,the
foreclosmeofmeDeedomestorconveyanceinﬁwofforeclosute,anypmceeding\mderany
Debtor Relief Law, and any other event whatsocver. _

7.12 Tax Forms.

(a) @) Ead[mdaandeuchholdaofapﬁcipaﬁonintaathueinthat )
isnota"UnitedStatesperson‘(a"M’)withinthcmeaningof
Section 7701(a)(30) of the Internal Revenue Code of 1986, as amended from time to time
(the "Code") shall deliver to Administrative Agent, prior to receipt of any payment
subject to withholding (or after accepting an assignment or receiving a participation
interest herein), two duly-signed completed copies of either Form W-8BEN or any
successor thereto (rclating to such Foreign Lender and entitling it to & complete
exemptionﬁ'omwithholdingonallpaymentsmbemadetomchForeignLendaby
Borrower pursuant to this Agreement) or Form W-8ECI or any successor thereto (relating
toaﬂpaymentstobcmadetosuchForeignLendabyBonowapmumttothis
Agreement) of the United States Internal Revenue Service or such other evidence
saﬁsfactorymBomwaandAdminisMﬁveAgmtmatsuchForeignLendais catitled to
an exemption from or reduction of, United States withholding tax, including any
exanpﬁonptmanttoSectionBSI(c)oftheCode. Thereafter and from time to time,
each such Foreign Lender shall (A) promptly submit to Administrative Agent such
additional duly-completed and signed copies of one of such forms (or such successor
formsasshallbeadoptedﬁomtimctotimebytherelevantl]nited States taxing
authorities) as may then be available under then-cusrent United States Laws and
regulations to avoid, or such evidence as is satisfactory to Borrower and Administrative
Agent of any available exemption from or reduction of, United States withholding taxes
inmpectofallpaymmtstobemadetosuchl"omign Lender by Borrower pursuant to the
Loan Documents or the Environmental Agreement, (B) promptly notify Administrative
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Agent of any change in circumstances which would modify or render invalid any claimed
exemption or reduction, and (C) take such steps as shall not be materially
disadvantageous to it, in the reasonable judgment of such Lenders, and as may be
reasonably necessary (including the re-designation of its lending office, if any) to avoid
any requirement of applicable Laws that Borrower make any deduction or withholding
for taxes from amounts payable to such Foreign Lender.

(i) Bach Foreign Lender, to the extent it does not act or ceases to act
for its own account with respect to any portion of any sums paid or payable to such
Lender under any of the Loan Documents or the Environmental Agreement (for example,
in the case of a typical participation by such Lender), shall deliver to Administrative
Agaxtonthcdatewhenmwhl’oreignLmdu’ceaseotowtforitsownaccountwith
respect to any portion of any such sums paid or payable, and at such other times as may
benecessuymmedauminaﬁmofAdminisuaﬁveAgmt(inthermombleumof
its discretion), (A) two duly signed completed copies of the forms or statements required
tobeprovidedbysuchLenderassetforthabove,toestabﬁshtheporﬁonofmysuch
sums paid or payable with respect to which such Lender acts for its own account that is
not subject to U.S. withholding tax, and (B) two duly signed completed copics of United
States Internal Revenue Service Form W-8IMY (or any successor thereto), together with
anyinfmmaﬁonsuchbmda‘choosutou'anmnitwithsuchform,mdanyothc
certificate or statement of exemption required under the Code, to establish that such -
Lender is not acting for its own account with respect to a portion of any such sums
payable to such Lender.

(iii) Borrower shall not be required to pay any additional amount to any
Fordgnbendamdummgwiﬂ:mpeammyTuamq\ﬁmdwbedMed
or withheld on the basis of the information, certificates or statements of exemption such
Lender transmits with a United States Internal Revenue Service Form W-8IMY pursuant
tothissubsection(a)ifmchLenda’shallhavcfailedtosaﬁsfythefomgoingpmvisiom
of this subsection (a); provided that if such Lender shall have satisfied the requircments
of this subsection (a) on the date such Lender became a Lender or ceased to act for its
own account with respect to any payment under any of the Loan Documents or the
Environmental Agreement, nothing in this subsection (a) shall relieve Borrower of its
obligaﬁontopayanyaxnomtspursuanttowmmeevemmat,asaresultof
any change in any applicable law, treaty or governmental rule, regulation or order, or any
change in the interpretation, administration or spplication thereof, such Lender is no
longer properly entitled to deliver forms, certificates or other evidence at a subsequent
date establishing the fact that such Lender or other person for the account of which such
Lender reccives any sums payable under any of the Loan Documents or the
Environmental Agreement is not subject to withholding or is subject to withholding at a
reduced rate.

(ivy  Administrative Agent may, without reduction, withhold any Taxes
required to be deducted and withheld from any payment under any of the Loan

Documents or the Environmental Agreement with respect to which Borrower is not
required to pay additional amounts under this subsection (a).
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(®)  Upon the request of Administrative Agent, each Lender that is a "United
States person" within the meaning of Section 7701(a)3) of the Code shall deliver to
Administrative Agent two duly-signed completed copies of United States Internal Revenue
Service Form W-9. If such Lender fails to deliver such forms, then Administrative Agent may
withhold from any interest payment to such Lender an amount equivalent to the applicable back-
up withholding tax imposed by the Code, without reduction.

(¢) If any Tribunal asserts that Administrative Agent did not properly
withhold or back-up withhold, as the case may be, any tax or other amount from payments made
wmforﬂwmmtofmyLmdu,mmhLmdushanindannifyAdminismﬁwAgmwr,
inch:dingaﬂpmﬂﬁumdintaeﬁmdedexpmsa(inch:dhgmomm'fm)of
Administrative Agent. The obligation of Lenders under this clause (c) shall survive the removal
or replacement of a Lender, the payment of all Indebtedness and the resignation or replacement

of Administrative Agent.

7.13  Further Assurances. Borrower will, upon Administrative Agent's request (a)
pmmpﬂyconectanydcfeot,moromissioninanyl.oanbocmnanortheﬁn' ental
Agreement, (b) execute, acknowledge, deliver, procure, record or file such further instruments
anddommhﬁn&aac&uAdminismﬁwAgmtdeansnmuy,dmblempmpamm
outthcpmposcaoftheLoanDocmnentsandtheEnvimmnmtalAgxeanentandtoidmtifyand
mbjeawﬁwﬁemandseanityimuatofthGMDoMmypmpatyintendedwbe
covered thereby, including any renewals, additions, substitutions, replacements or appurtenances
to the Property, (c) execute, acknowledge, deliver, procure, file or record any document or
insu'mnentAdministraﬁveAmdeansnwwsary,dairableorpropertopmtectthclimsorthc
seunityhtuestmdadmLomDomenﬁagainﬂtbcdghﬂmMofthhﬂpmm,md
(d) provide such certificates, documents, reports, information, affidavits and other instruments
anddosuchﬁmhaacmdeanednwasuy,desimblempmpabyAdmmismﬁveAgmtm
comply with the requirements of any agency having jurisdiction over Administrative Agent. In
addition,atanytime,andﬁomtimetoﬁme,uponrequutbyﬁ.dministmtive.kgmtorany
Lender, Borrower will, at Borrower's expense, provide any and all further instruments,
cettiﬁcateoandothadocmnentsasmay,intbeopinionofAdminisu'aﬁveAgentorMLender,
benecessarymdwimbleinorduwvaifyaomwa’sidmﬁtymdbackmmdinamma
saﬁsfactorytoAdminismﬁveAganormhLenda.

7.14 Inducement to Lenders. The representations and warranties contained in this
Agreement, the other Loan Documents and the Environmental Agreement (a) are made to induce
LenderstomaketheLoanandcxtendanyotbacndittoorfortheaccomtofBomw«p\mant
hm,mdAdminhmﬁveAgmtmdlmdmmrdymgmmmdwiﬂwnﬁmmrdy
thereon, and (b) shall survive any foreclosure, any conveyance in lieu of foreclosure, or any
proceedings under any Debtor Relief Law involving Borrower or the Property.

7.15 Forum. Each party to this Agreement hereby irrevocably submits generally and
\mconditionallyforitselfandinmpectofiupmpertytotbejmisdicﬁonofanymwmtorany
United States federal court sitting in the State specified in Section 7.3 of this Agreement and to
the jurisdiction of any state court or any United States federal court sitting in the state in which
anyoftthropmyislocated,overanysuit,actionorpmceedingarisingomoforrelaﬁngtothis
Agreement or the Indebtedness. Each party to this Agreement hereby irrevocably waives, to the
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fullest extent permitted by Law, any objection that it may now or hereafter have to the laying of
venue in any such court and any claim that any such court is an inconvenient forum. Each party
to this Agreement hereby agrees and consents that, in addition to any methods of service of
process provided for under applicable Law, all service of process in any such suit, action or
proceeding in any state court or any United States federal court sitting in the state specified in
Section 7.3 may be made by cextified or registered mail, return receipt requested, directed to such
party at its address for notice stated in the Loan Documents, or at a subsequent address of which
Administrative Agent received actual notice from such party in accordance with the Loan
Documents, and service so made shall be complete five (5) days after the same shall have been
so mailed. Nothing herein shall affect the right of Administrative Agent to serve process in any
manner permitted by Law or limit the right of Administrative Agent to bring proceedings against
any party in any other court or jurisdiction.

7.16 Interpretation. References to "Dollars,” "$," "money,” "pavinents” or other
similar financial or monetary terms are references to lawful money of the United States of
America. References to Articles, Sections and Exhibits are, unless specified otherwise,
references to articles, sections and exhibits of this Agreement. Words of any gender shall
include each other gender. Words in the singular shall include the plural and words in the plural
shall include the singular. References to Borrower shall mean each person comprising the same,
jointly and severally. The words "herein," "hereof,” "hereupder” and other similar compounds of
the word "here” shall refer to this entire Agreement (including the attached exhibits) and not to
any particular Article, Section, paragraph or provision. The words "include® and including"
shall be interpreted as if followed by the words "without limitation.” Captions and headings in
the Loan Documents are for convenience only and shall not affect the construction of the Loan
Documents. The term "person” shall include firms, associations, partnerships (including limited
mm”mdhmwdhmwpumMps),wmvmmmmhmwd
liability companies and other legal entities, including public or governmental bodies, agencies or
instrumentalities, as well as natural persons.

7.17 No Partnership, etc, The relationship between Lenders (including Administrative
Agent) and Borrower is solely that of lender and borrower. Neither Administrative Agent nor
any Lender has any fiduciary or other special relationship with or duty to Borrower and none is
created by the Loan Documents or the Environmental Agreement. Nothing contained in the
Loan Documents, and no action taken or omitted pursuant to the Loan Documents, is intended or
shall be construed to create any partnership, joint venture, association or special relationship
between Bomrower and Administrative Agent or any Lender or in any way to make
Administrative Agent or any Lender a co principal with Borrower with reference to the Project,
the Property or otherwise. In no event shall the rights and interests of Administrative Agent or
Lenders under the Loan Documents or the Eavironmental Agreement be construed to give
Administrative Agent or any Lender the right to control, or be deemed to indicate that
Administrative Agent or any Lender is in control of, the business, properties, management or
operations of Borrower.

7.18 Records. The unpaid amount of the Loan and the amount of any other credit
extended by Administrative Agent or Lenders to or for the account of Borrower set forth on the

books and records of Administrative Agent shall be presumptive evidence of the amount thereof
owing and unpaid, but failure to record any such amount on Administrative Agent's books and
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records shall not limit or affect the obligations of Borrower under the Loan Documents to make
payments on the Loan when due.

7.19 Dispute Resolution Provision. This Section, including‘the subsections below, is
referred to as the "Dispute Resolution Provision." This Dispute Resolution Provision is a
material inducement for the parties entering into this Agreement.

(@) This Dispute Resolution Provision concems the resolution of any
controversies or claims between or among the parties, whether arising in contract, tort or by
statute, including controversies or claims that arise out of or relate to: (i) this Agreement
(including any renewals, extensions or modifications); or (ii) any Loan Document, the
Environmental Agreement or any other document related to this Agreement (collectively, a
"Claim"). For the purposes of this Dispute Resolution Provision only, the term "partiey” shall
include any parent corporation, subsidiary or affiliate of Administrative Agent involved in the
servicing, management or administration of any obligation described or cvidenced by this
Agreement. '

(b)  Except to the extent expressly provided below, any Claim shall, upon the
mutual agreement of the parties, acting in their sole and absolute discretion, be resolved by
binding arbitration in accordance with the Federal Arbitration Act (Title 9, U.S. Code) (the
"Federal Arbitration Act™). The Federal Arbitration Act will apply even though this Agreement
provides that it is governed by Arizona law.

(c)  Arbitration proceedings will be determined in accordance with the Federal
Arbitration Act, the then-current rules and procedures for the arbitration of financial services
disputes of the AAA and the terms of this Dispute Resolution Provision. In the event of any
inconsistency, the terms of this Dispute Resolution Provision shall control. If AAA is unwilling
or unable to (i) serve as the provider of arbitration or (ii) enforce any provision of this arbitration
clause, Administrative Agent may designate another arbitration organization with similar
procedures to serve as the provider of arbitration. '

(d) The arbitration shall be administered by AAA and conducted, unless
otherwise required by law, in any U.S. state where real or tangible personal property for the Loan
is located or if there is no such collateral, in the state specified in the governing law section of
this Agreement. All Claims shall be determined by one arbitrator; however, if Claims exceed
Five Million Dollars ($5,000,000.00), upon the request of any party, the Claims shall be decided
by three arbitrators. All arbitration hearings shall commence within ninety (90) days of the
demand for arbitration and close within ninety (90) days of commencement and the award of the
arbitrator(s) shall be issued within thirty (30) days of the close of the hearing. However, the
arbitrator(s), upon a showing of good cause, may extend the commencement of the hearing for
up to an additional sixty (60) days. The arbitrator(s) shall provide a concise written statement of
reasons for the award. The arbitration award may be submitted to any court having jurisdiction
to be confirmed and have judgment entered and enforced.

(&)  The arbitrator(s) will give effect to statutes of limitation in determining
any Claim and may dismiss the arbitration on the basis that the Claim is barred. For purposes of
the application of any statutes of limitation, the service on AAA under applicable AAA rules of a
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notice of Claim is the equivalent of the filing of a lawsuit. Any dispute concerning this
arbitration provision or whether a Claim is arbitrable shall be determined by the arbitrator(s),
except as set forth at clause (j) of this Dispute Resolution Provision. The arbitrator(s) shall have
the power to award legal fees pursuant to the terms of this Agreement.

()  The procedure described above will not apply if the Claim, at the time of
the proposed submission to arbitration, arises from or relates to an obligation to Administrative
Agent and/or Lenders secured by real property. In this case, all of the partics to this Agreement,
in their sole and absolute discretion, must consent to submission of the Claim to arbitration.

(@  To the extent any Claims are not arbitrated, to the extent permitted by law
the Claims shall be resolved in court by a judge without a jury, except any Claims which are
brought in California state court shall be determined by judicial reference 8s described below.

Any Claim which is not arbitrated and which is brought in California state
court will be resolved by a general reference to a referee (or a panel of referees) as provided in
California Code of Civil Procedure ("CCP") Section 638. The referee (or presiding referee of the
panel) shall be a retired Judge or Justice. The referee (or panel of referees) shall be selected by
mutual written agreement of the parties. If the parties do not agree, the referee shall be selected
by the Presiding Judge of the Court (or his or her representative) as provided in CCP Section 638
and the following related sections. The referee shall determine all issues in accordance with
existing California law and the California rules of evidence and civil procedure. The refereo
shall be empowered to eanter equitable as well as legal reliof, provide all temporary or provisional
remedies, enter equitable orders that will be binding on the parties and rule on any motion which
would be authorized in a trial, including motions for summary judgment or summary
adjudication. The award that results from the decision of the referee(s) will be entered as a
judgmmtinmewmtthatappointeddwmfaeqinwwrdmwiﬂlﬂwpmvidmofCCP
Sections 644(a) and 645. The partics reserve the right to seek appellate review of any judgment
or orde, including orders pertaining to class certification, to the same extent permitted in & court
of law.

(i)  This Dispute Resolution Provision does not limit the right of any party to:
(i) exercise self-help remedies, such as but not limited to, sctoff; (ii) initiate judicial or non-
judicial foreclosure against any real or personal property collateral; (iii) exercise any judicial or
powaofsaleright:;or(iv)actinaeom'toflawmobtainaninterimrunedy,snchasbmnot
limited to, injunctive relief, writ of possession or appointment of a receiver, or additional or
supplementary remedies. The filing of a court action is not intended to constitute a waiver of the
right of any party, including the suing party, thereafter to request or require submittal of the
Claim to arbitration or judicial reference as provided herein.

()  Any arbitration, judicial reference or trial by a judge of any Claim will
take place on an individual basis without resort to any form of class or representative action (the
"Class Action Waiver”). Regardless of anything clse in this Dispute Resolution Provision, the
validity and effect of the Class Action Waiver may be determined only by a court or referce and
not by an arbitrator. The parties to this Agreement acknowledge that the Class Action Waiver is
material and essential to the arbitration of any disputes between the parties and is nonseverable
from the agreement to arbitrate Claims. If the Class Action Waiver is limited, voided or found

QBACTIVE\S993839.8 ‘ -51-




Case 09-34356-hdh11 Claim 65-1 Part4 Filed 11/09/09 Desc Attachments to
Addendum Part 3 0of 8 Page 9 of 25

\menfomeablc,thenthcparﬁea'agreanenttoarbitmteshallbenunandvoidwithmpecttosud:
proceeding, subject to the right to appeal the limitation or invalidation of the Class Action
Waiver. The parties acknowledgeandagxutlmtundernocimstancuwin a class action be
arbitrated.

(k) By agreeing to binding arbitration or judicial reference, the partics
irrevocably and voluntarily waive any right they may have to a trial by jury as permitted by law
in respect of any Claim. Furthermore, without intending in any way to limit this Dispute
Resolution Provision, to the extent any Claim is not arbitrated or submitted to judicial reference,
the parties irrevocably and voluntarily waive any right they may have to a trial by jury to the
extent permitted by law in respect of such Claim. This waiver of jury trial shall remain in effect
even if the Class Action Waiver is limited, voided or found unenforceable. WHETHER THE
CLAIM IS DECIDED BY ARBITRATION, BY JUDICIAL REFERENCE, OR BY
TRIAL BY A JUDGE, THE PARTIES AGREE AND UNDERSTAND THAT THE
EFFECT OF THIS AGREEMENT IS THAT THEY ARE GIVING UP THE RIGHT TO
I'RIALBYJURYTOTHEEXTENTPERM]TI’EDBYLAW.

720 Service of Process. Bomrower hereby irrevocably designates and appoints
Gregory L. Mast of Gallagher & Kemnedy, P.A., 2575 East Camelback Road, Phoenix, Arizona
85016,asBotmwa‘sauthorizedagantoweeptandacknowledgeonBonower’s behalf service
ofanyandallpmcasthatmnybesa'vedinanystﬁt,acﬁonorproeeedinginsﬁtutedin
connectionwiththisInaninmystateorfedaalcommﬁnginthesmeofuimna. If such
agentshalloeasesotoact,Bomwershallizrevocablydesignateandappointwimndelay
mothaaxhagmtintthtatcofAﬁmuﬁsfnamytoAdminimﬁveAgunandshaﬂ

ydeﬁvertoAdminimﬁchganevidenceinwﬁﬁngofswhagmt'sacceptaneeofsuch
Wmmmmwmmmmumm Borrower hereby
wnswmwpmcmbdngmedinmysuinwﬁonmmoceedingmsﬁmtedinwnmcﬁmwim
thisLoanby(a)themailingofacopythereofbycatiﬁedmail,posmgemaid,retummeipt

toBonowaand(b)savingacopythaeofuponGmgoryLMastofGallaghu&
Kennedy, P.A., 2575 East Camelback Road, Phoenix, Arizona 85016, the agent hereby
designated and appointed by Borrower as Borrower's agent for service of process. Borrower
incvocablyagmthatsuchsaviceshallbedeemedtobesaviceofpmcmuponBomwerin
any such suit, action or proceeding. NothinginmyNoteahaﬂaﬂ'ecttherightofAdminisﬁaﬁve
AgenttoserveproominanymmnerothawiscpamittedbyLawandnothinginanyNotcwill
limit the right of Administrative Agent on behalf of Lenders otherwise to bring proceedings
againstBonowerinthecomUOfanyjurisdicﬁonorjmisdicﬁons.

721 USA Patriot Act Notice. Each Lender and Administrative Agent (for itself and
not on behalf of any Lender) hereby notifies Borrower that pursuant to the requirements of the
USA Patriot Act (Title ITI of Pub. L. 107-56 (signed into law October 26, 2001)) (the "Agt™), it is
required to obtain, verify and record information that identifies Borrower, which information
includes the name and address of Borrower and other information that will allow such Lender or
Administrative Agent, as applicable, to identify Borrower in accordance with the Act.

722 Entire Agreement The Loan Documents and the Environmental Agreement

constitute the entire understanding and agreement between and among Borrower, Administrative
Agent and Lenders with respect to the transactions arising in connection with the Loan, and
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Administrative Agent and Lenders with respect to the matters addressed in the Loan Documents
or the Environmental Agreement. In particular, and without limitation, the terms of any
commitment letter, letter of intent or quote letter by Administrative Agent or any Lender to make
the Loan are merged into the Loan Documents and/or the Environmental Agreement, as
applicable. Neither Administrative Agent nor any Lender has made any commitments to extend
the term of the Loan past the stated Maturity Date or to provide Borrower with financing except
as set forth in the Loan Documents. Except as incorporated in writing into the Loan Documents
or the Environmental Agreement, there are not, and were not, and no persons are or were
authorized by Administrative Agent or any Lender to make, any representations, understandings,
stipulations, agreements or promises, oral or written, with respect to the matters addressed in the
Loan Documents or the Environmental Agreement.

(Signatures appear on the following page)

. supersede all prior written or oral understandings and agreements between and among Borrower,

- .
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THE WRITTEN LOAN DOCUMENTS REPRESENT THE FINAL AGREEMENT
. BETWEEN THE PARTIES AND MAY NOT BE CONTRADICTED BY EVIDENCE OF

PRIOR, CONTEMPORANEOUS, OR SUBSEQUENT ORAL AGREEMENTS OF THE
PARTIES. THERE ARE NO UNWRITTEN ORAL AGREEMENTS BETWEEN THE
PARTIES.

IN WITNESS WHEREOF, the parties have executed this Agreement as of the date first
written above.

Borrower's Address for Notices: OPUS WEST CORPORATION, a
Minnesota corporation
2555 East Camelback, Suite 800
Phoenix, Arizona 85016-9267
Attn: Senior Vice President, Real Estate /) M I/
Finance and Sales By: P!

Name:
with a copy to: Title: Senlor

2555 East Camelback, Suite 800
Phoenix, Arizona 85016-9267 [Sign page 7]
Attn: Legal Department .

with a copy to:

. Luce, Forward, Hamilton & Scripps LLP
600 West Broadway

Suite 2600

San Diego, California 92101

Attn: David M. Hymer, Esq.

Telephone: (619) 699-2518

Fax: (619) 645-5334

Lender's Address for Notices: BANK OF AMERICA, N.A,, individually
as Administrative Agent, L/C Issuer, and a

Mail Code: AZ1-200-22-17 Lender

201 East Washington Street, 22™ Floor

Phoenix, Arizona 85004-2343

Attn: N. Alonzo
By:
Name: Edgardo E. Martinez
Title: Assistant Vice President
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THE WRITTEN LOAN DOCUMENTS REPRESENT THE FINAL AGREEMENT
BETWEEN THE PARTIES AND MAY NOT BE CONTRADICTED BY EVIDENCE OF
PRIOR, CONTEMPORANEOUS, OR SUBSEQUENT ORAL AGREEMENTS OF THE
PARTIES. THERE ARE NO UNWRITTEN ORAL AGREEMENTS BETWEEN THE

PARTIES.

IN WITNESS WHEREOF, the parties have exccuted this Agreement as of the date first

written above.

Borrower's Address for Notices:

2555 East Camelback, Suite 800

Phoenix, Arizona 85016-9267

Attn: Senior Vice President, Real Estate
Finance and Sales

with a copy to:

2555 East Camelback, Suite 800
Phoenix, Arizona 85016-9267

Attn: Legal Department
with a copy to:

Luce, Forward, Hamilton & Scripps LLP
600 West Broadway

Suite 2600

San Diego, California 92101

Attn: David M. Hymer, Esq.

Telephone: (619) 699-2518

Fax: (619) 645-5334

Lender's Address for Notices:

Mail Code: AZ1-200-22-17
201 East Washington Street, 22* Floor
Phoenix, Arizona 85004-2343

Attn: N, Alonzo
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OPUS WEST CORPORATION, a
Minnesota corporation

By:
Name:
Title:

[Sign page 7]

BANK OF AMERICA, N.A,, individually
as Administrative Agent, L/C Issuer, and a
Lender

By%%\'

Name: Edgardo E. Martinez
Title: Assistant Vice President




Case 09-34356-hdh11 Claim 65-1 Part4 Filed 11/09/09 Desc Attachments to
Addendum Part 3 of 8 Page 13 of 25

Lender's Address for Notices: COMPASS BANK, an Alabama banking
corporation, as a Lender

Compass Bank

Commercial Real Estate

2850 Bast Camelback Road, Suite 140 o~ o~

Phoenix, Arizona 85106 By:

Attn: Aaron Cooper : g

Asgsistant Vice President
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Lender's Address for Notices: U.S. BANK, NATIONAL
ASSOCIATION, as a Lender

U.S. Bank, National Association
Mail Code: LM-AZ-X16E

101 North First Avenue, Suite 1600 »1
Phoenix, Arizona 85003 By JIIWL Yiseller

Attn: Azona LaBostrie Theresa McKinley
Tltle Vice President
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Lender's Address for Notices:

Wells Fargo Bank

Wells Fargo Real Estate Group
2030 Main Street, Suite 800
Irvine, California 92614

Attn: Ben Singh, Vice President

QBACTIVE\5993839.8

WELLS FARGO BANK, NATIONAL
ASSOCIATION, as a Lender

Name: Ben Singh <~
Title: Vice President
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Exg!gl’r L a "
'[Legal Description of Land])

Real property in the City of Chino Hills, County of San Bemnardino, State of California,

described as follows:

PARCEL L

PARCELS 1, 2,3,4, 5,6, 7 AND 8 OF PARCEL MAP NO. 18236, RECORDED ON
OCTOBER 12, 2007, IN BOOK 224, PAGES 14 THROUGH 22 INCLUSIVE, OF PARCEL
MAPS OF SAN BERNARDINO COUNTY, CALIFORNIA.

PARCEL IL.

NON-EXCLUSIVE, IRREVOCABLE AND PERPETUAL EASEMENTS FOR THE INGRESS
AND EGRESS OF VEHICULAR AND PEDESTRIAN TRAFFIC AS GRANTED IN THAT
CERTAIN "EASEMENTS COVENANTS, CONDITIONS AND RESTRICTIONS OF THE
COMMONS" RECORDED OCTOBER 12, 2007 AS INSTRUMENT NO. 2007-0577234 OF
OFFICIAL RECORDS.

-A-l-
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DEFINITIONS

AsusedinthisAgreanentandtheaﬁachedexhbits,thcfollowingtamsshaﬂhavcthe
following meanings:

"AAA" means the American Arbitration Association or any successor thereof.

"Adjusted LIBOR Rate" means the quotient obtained by dividing (a) the applicable London
Interbank Offered Rate by (b) 1.00 minus the LIBOR Reserve Percentage, where, ‘

4 i Ratc" means, with respect to any applicable Interest
Period, the annum equal to British Bankers Association LIBOR Rate ("BBA
LIBOR"), as published by Reuters (or other commercially available source providing
quotations of BBA LIBORuselmdbyAdmi:ﬂsmﬁveAgemﬁ-omﬁmetotime)at
approximately 11:00 a.m. London time two (2) London Banking Days before the
commencement of the Interest Period, for deposits in U.S. Dollars (for delivery on the first
dayofsmhlntaut?aiod)wiﬂntameqdvalaﬁtomnhhﬁaest?aiod. If such rate is
notavailableatsuchtimcformymson,thentherateﬁxthatlnterestPeriodwillbe
dmﬁnedbysuchdtanmmahodaswonablysdeacdbyAduﬁnimﬁwAgmnand

"LIBOR Resesve Percentage” means, with respect to any applicable Interest Period,
foranydaythatpacentage(apressedasadecimal)whichisineﬂ'eaonmchday,as
pmsaibcdbytthomdofGovamofdeedadRmSystun(ormym)for
determining the maximum reserve irement (including basic, supplemental, emergency,
special and marginal reserves) generally applicable to financial institutions regulated by the
FedaalRmBomd,whetherornotappﬁcabletoany[mda,inmspectof
"Burocurrency liabilities" (or in respect of any other category of liabilities which includes
deposiubymfamcewwhidlthemterwrateonLIBORRatePﬁndpdisdaamined),
whether or not any Lender has any Eurocurrency liabilities. The LIBOR Rate shall be
adjustedanomnﬁcallyuofthceﬁ'ecﬁvcdateofeachchangeinﬂwLIBORRm
Percentage.

" Administrative Agent" means Bank of America, N.A., in its capacity as administrative
agent under any of the Loan Documents or the Environmental Agreement, or any Successor

inistrativ " means Administrative Agent's address and, as
appropriatc,accountassetforthonthedeednleofLenders,orsuchotheraddrmoraecomtas
Administrative Agent hereafter may designate by written notice to Borrower and Lenders.

»Administrative Agent's Time" means the time of day observed in the city where
Administrative Agent's Office is located. .
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"Advance Termination Dae” means the Maturity Date.

"Affiliatc” means any person, directly or indirectly, through one or more intermediaries,
controlling, controlled by, or under direct or indirect common control with, another person. A
person shall be deemed to be "controlled by” any other person if such other person possesses,
directly or indirectly, power (a) to vote 10% or more of the securities (on a fully diluted basis)
having ordinary voting power for the election of directors or managing general partners or the
equivalent; or (b) to direct or cause the direction of the management and policies of such person
whether by contract or otherwise.

"Agent-Related Persons” means Administrative Agent, together with its Affiliates, and
the officers, directors, employees, agents and attorneys-in-fact of such persons and Affiliates.

"Aggregate Commitments” means the Commitments of all Lenders.

"Aggregate Cost" has the meaning set forth in Section 1.4 of this Agreement.

"Agreement” has the meaning set forth in the introductory paragraph of this Agreement,
and includes all exhibits attached hereto and referenced in Section 1.1.

"Anchor Lcase” means any tenant lease of space in the Improvements in excess of 30,000
square feet of such Improvements.

"Appraised Value" means $120,000,000.00.

"Approved Fund" means any Fund that is administered or managed by (a) a Lender,
(b) an Affiliate of a Lender, or (c) an entity or an Affiliate of an entity that administers or
manages a Lender.

"Arranger” means Banc of America Securities LLC, in its capacity as sole arranger and
sole book manager.

__m_m_égg_ugm means an Assignment and Assumption substantially in the

i i R prsement Agreements” means one or more Assignment
of Sntework Rcunb\nemmt AgreementsorAsmgmnent of Rights Under Agreement dated
March 13, 2008, executed by the Borrower to Administrative Agent, as Assignee, and consented
to by the parties to the Sitework Reimbursement Agreements, as amended, modified,
supplemented, restated and replaced from time to time.

"Ayres" means Ayres - Chino Hills L.P., a California limited partnership.

"Base Rate" means, on any day, a simple rate per annum equal to the sum of the Prime
Rate for that day plus the Base Rate Margin. Without notice to Borrower or anyone else, the Base
Rate shall automatically fluctuate upward and downward as and in the amount by which the Prime
Rate fluctuates.

-B-2-
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"Base Rate Margin" means zero percent (0%) per annum.

"Base Rate Principal” means, at any time, the Principal Debt minus the portion, if any, of
such Principal Debt which is LIBOR Rate Principal.

"Borrower” has the meaning set forth in the introductory paragraph of this Agreement.
"Borrower’s Deposit” has the meaning set forth in Section 1.3 of this Agreement.
“Budget" means the budget and cost itemization for the Project attached as Exhibit "D".
"Budget Shortfall” has the meaning set forth in Section 1.5 of this Agreement.

"Business Day" means a day other than a Saturday, Sunday or other day on which
commercial banks are authorized to close under the Laws of, or are in fact closed in, the state
where Administrative Agent's Office is located.

*Cash Collateralize” has the meaning set forth in Section 7 of Exhibit "K".
"Claim" has the meaning set forth in Section 7.19 of this Agreement.

"Closing Checklist" means that certain Closing Requirements and Checklist setting forth
the conditions for closing the Loan and recording the Deed of Trust.

"Commitment" means, as to each Lender, its obligation (a) to advance its Pro Rata Share
of the Loan and (b) purchase participations in L/C Obligations in an aggregate principal amount
not exceeding the amount set forth opposite such Lender's name on the Schedule of Lenders at .
any one time outstanding, as such amount may be adjusted from time to time in accordance with

this Agreement.
"Completion Date” means March 14, 2009.

"Construction Consultant” means the construction consultant, if any, engaged by
Administrative Agent with respect to the Project.

"Debt Service Coverage Ratio” has the meaning set forth in Section 211 of this
Agreement.

"Debtor Relief Law” means the Bankruptcy Code of the United States of America, and all
other liquidation, conservatorship, bankruptcy, assignment for the benefit of creditors,
moratorium, rearrangement, receivership, insolvency, reorganization, or similar debtor relief
Laws of the United States or other applicable jurisdictions from time to time in effect and
affecting the rights of creditors generally. '

"Degd of Trust” means the Construction Deed of Trust, Assignment, Security Agreement
and Fixture Filing dated March 13, 2008, granted by the Borrower to PRLAP, Inc., as Trustee,
for the benefit of Administrative Agent and Lenders, securing repayment of the Indebtedness and
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QBACTIVE\5993848.8



Case 09-34356-hdh11  Claim 65-1 Part4 Filed 11/09/09 Desc Attachments to
Addendum Part 3 of 8 Page 20 of 25

Borrower's performance of its other obligations to Administrative Agent and Lenders under the
Loan Documents, as amended, modified, supplemented, restated and replaced from time to time.

"Default” has the meaning set forth in Section 5.1 of this Agreement.

"Defauiting Lender” means a Lender that fails to pay its Pro Rata Share of a Payment
Amount within five (5) Business Days after notice from Administrative Agent, until such Lender
cures such failure as permitted in this Agreement.

"Defaulting L ender Amount" means the Defaulting Lender's Pro Rata Share of a Payment

pulting ment Amount” means a Defaulting Lender Amount plus interest
ﬁomthcdates\wthfn\dungLaxdaAmmtwuﬂmdedbyAdmnmmauwAganmd/mm
Electing Lender, as applicable, to the date such amount is repaid to Administrative Agent and/or
such Electing Lender, as applicable, at the rate per annum applicable to such Defaulting Lender
Amount under the Loan or otherwise at the Base Rate.

"Draw Request” has the meaning set forth in Section ] of Exhibit "F".
"Electing Lender” has the meaning set forth in Section 2.15(a).

"Eligible Assignee” means (a) a Lender, (b) an Affiliate of a Lender, (c) an Approved
Fund, and (d) any other person (other than a natural person) approved by Administrative Agent
and, unless a Default has occurred and is continuing, Borrower (each such approval not to be
unreasonably withheld or delayed).

"Environmental Agreement” means the Environmental Indemnification and Release
Agreement of even date herewith by and among Borrower and Administrative Agent for the
benefit of Lenders.

"Environmental Assessment" means a written report (including all drafts thereof) of an
environmental assessment of the Property of such scope as may be requested by Administrative
Agent, including the taking of soil borings and air and groundwater samples and other above-
and below-ground testing, by a consulting firm acceptable to Administrative Agent and made in
accordance with Administrative Agent's established guidelines.

"ERISA" has the meaning set forth in Section 3.19 of this Agreement.

"Excusable Delay” means a delay, not to exceed a total of ten (10) consecutive Business
Days, caused by unusually adverse weather conditions which have not been taken into account in
the construction schedule, fire, earthquake or other acts of God, strikes, lockouts, acts of public
enemy, riots or insurrections or any other unforeseen circumstances or events beyond the control
of Borrower (except financial circumstances or events or matters which may be resolved by the
payment of money), and as to which Borrower notifies Administrative Agent in writing within
five (5) days after such occurrence; provided, however, no Excusable Delay shall extend the
Completion Date or suspend or abate any obligation of Borrower or any other person to pay any
money.
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"Federal Arbitration Act" has the meaning set forth in Section 7.19 of this Agreement.

"Federal Funds Rate" means, for any day, the rate per annum equal to the weighted
average of the rates on overnight Federal funds transactions with members of the Federal
Reserve System arranged by Federal funds brokers on such day, as published by the Federal
Reserve Bank on the Business Day next succeeding such day; provided that (a) if such day is not
a Business Day, the Federal Funds Rate for that day shall be the rate on such transactions on the
ncxtprecedingBusianayassopublishedonthenextsuweedingBusianay.and(b)ifno
such rate is so published on the next succeeding Business Day, the Federal Funds Rate for such
day shall be the average rate (rounded upwards to the next higher 1/100 of 1%) charged to Bank
of America, N.A. on such day on such transactions as determined by Administrative Agent.

"Financial Statements" means (a) for each Reporting Party other than an individual, a
balance sheet, income statement, statements of cash flow and amounts and sources of contingent
liabilities, a reconciliation of changes in equity and liquidity verification, and unless
Administrative Agent otherwise consents, consolidated and consolidating statements if the
Reporting Party is a holding company or a parent of a subsidiary entity, and (b) for each
Reporting Party who is an individual, a balance sheet, statements of amounts and sources of
contingent liabilities, sources and uses of cash and liquidity verification, and unless
Administrative Agent otherwise consents, Financial Statements for each entity owned or jointly
owned by the Reporting Party.

"First Advance” means the first advance of Loan proceeds after the recording of the Deed
of Trust and after the conditions set forth in Exhibit "C" and Section 3 of Exhibit "F* to this
Agrecment have been satisfied.

"Fund” means any person (other than a natural person) that is (or will be) engaged in
making, purchasing, holding or otherwise investing in commercial real estate loans and similar
extensions of credit in the ordinary course of its business. ‘

"Funding Date" means the date on which an advance of Loan proceeds or Borrower’s
Deposit shall occur.

"Improvements” means all on-site and off-site improvements to the Land for an
approximately 288,845 square foot retail power center to be constructed on the Land, together
with all fixtures, tenant improvements and appurtenances now or later to be located on the Land
and/or in such improvements.

"Indebtedness” means any and all indebtedness to Administrative Agent and/or Lenders
evidenced, govemed or secured by, or arising under, any of the Loan Documents, including the
Loan.

"Indemnified Liabilitica” has the meaning set forth in Section 7.2.

"Interest Period” means with respect to any LIBOR Rate Principal, the period commencing
on the date such LIBOR Rate Principal is disbursed or on the date on which the Principal Debt or
any portion thereof is converted into or continued as such LIBOR Rate Principal, and ending on
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the date one (1), two (2), or three (3) months thereafter, as elected by Borrower in the applicable
Rate Election Notice; provided that;

(a)  Each Interest Period must commence on a LIBOR Business Day;

(b)  Inthe case of the continuation of LIBOR Rate Principal, the Interest
Period applicable after the continuation of such LIBOR Rate Principal shall commence on the
last day of the preceding Interest Period;

(c)  Thelast day for cach Interest Period and the actual number of days during
the Interest Period shall be determined by Administrative Agent using the practices of the
London interbank eurodollar market; and

(d)  No Interest Period shall extend beyond the Maturity Date, and any Interest
Period which begins before the Maturity Date and would otherwise end after the Maturity Date
shall instead end on the Maturity Date.

"Internal Revenue Code” means the Internal Revenue Code of 1986, as amended.

"L/C Borrowing" means an extension of credit resulting from a drawing under the Letter
of Credit which has not been reimbursed on the date when made or refinanced as a Loan
advance.

"L/C Credit Extension" means, with respect to the Letter of Credit, the issuance thereof

or extension of the expiry date thereof, or the renewal or increase of the amount thereof.

"L/C Issuer” means Bank of America, N.A. in its capacity as issuer of the Letter of Credit
hereunder or any successor issuer of the Letter of Credit hereunder.

"L{C Obligations" means, as at any date of determination, the aggregate undrawn face
amount of the outstanding Letter of Credit plus the aggregate of all L/C Borrowings.

"Land” means the real property described in Exhibit "A", consisting of approximately
30.11 acres of land located in the northwest comer of Chino Hills Boulevard and Ramona
Avenue, Chino Hills, California.

"Laws" means all constitutions, treaties, statutes, laws, ordinances, regulations, rules,
orders, writs, injunctions, or decrees of the United States of America, any state or commonwealth,
any municipality, any foreign country, any territory or possession, or any Tribunal.

"Lender” means each lender from time to time party to this Agreement.

"Lending Office” means, as to any Lender, the office or offices of such Lender described
as such on the Schedule of Lenders, or such other office or offices as such Lender may from time
to time notify Borrower and Administrative Agent.
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"Letter of Credit" means Irrevocable Standby Letter of Credit Number 3089993 dated
October 11, 2007, issued by L/C Issuer for the benefit of Lowe's HIW, Inc., in the face amount -
of $3,850,000.00.

"Letter of Credit Application” means an application and agreement for the issuance or
amaxdmentofalettaofaeditinthefmmﬁ'omtime;otimeinusebytheUCIssucr.

"Letter of Credit Expiration Date” means the day that is seven days prior to the Maturity

Date (or, if such day is not a Business Day, the next preceding Business Day).
"LIBOR Buginess Day” means a Business Day which is also a London Banking Day.
"LIBOR Margin" means one and three-fourths percent (1.75%) per annum. .

"LIBOR Rate" means for any applicable Interest Period for any LIBOR Rate Principal, a
simple rate per annum equal to the sum of the LIBOR Margin plus the Adjusted LIBOR Rate.

"LIBOR Rate Flection” means an election by Borrower of an applicable LIBOR Rate in
accordance with this Agreement.

"LIBOR Rate Principal” means any portion of the Principal Debt which bears interest at an
applicable LIBOR Rate at the time in question.

"Loan” means the loan by Lenders to Borrower, in the maximum amount of
$89,000,000.00, but not to exceed, in the aggregate, an amount equal to the lesser of (i) the
payment of 86.2% of the costs incident to the Project as specified in the Budget, (ii) an amount
complying with Section 3.14 and Section 3.17, and (jii) an amount complying with Section 3.16.
In the event the aggregate amount of the actual costs incident to the Project are less than the
aggregate amount specified in the Budget, the maximum amount described above shall be
reduced by the difference between the aggregate amount specified in the Budget and the
aggregate amount of such actual costs.

"Loan Documents" means this Agreement (including all exhibits), the Construction Deed
of Trust, the Notes, any guaranty, financing statements, Assignment of Sitework Reimbursement
Agrecments, the Budget, each Draw Request, and such other docurnents evidencing, securing or
pertaining to the Loan as shall, from time to time, be executed and/or delivered by Borrower, or
any other party to Administrative Agent or any Lender pursuant to this Agreement (but not
including the Environmental Agreement), as they may be amended, modified, restated, replaced
or supplemented from time to time.

"Loan-to-Cost Ratio" has the meaning set forth in Section 3.15 of this Agreement.
"Loan-to-Value Ratio” has the meaning set forth in Section 3,14 of this Agreement.

"Londop Banking Day" means a day on which dealings in dollar deposits are conducted
by and between banks in the London interbank eurodollar market.

"Lowe's" means Lowe's HIW, Inc., a Washington corporation.
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"Major Lease" means any tenant lease of space in the Improvements in excess of 5,000
square feet of such Improvements.

"Material Adverse Effect” means: (a) a material adverse change in, or a material adverse
effect upon, the Project, or the operations, business, propertics, liabilities (actual or contingent),
condition (financial or otherwise) or prospects of Borrower or Borrower and its Subsidiaries
taken as a whole; (b) a material impairment of the ability of any party to the Loan Documents or
the Environmental Agreement to perform its obligations under any such Loan Document or
Environmental Agreement to which it is a party; or (c) a material adverse effect upon the
legality, validity, binding effect or enforceability against any party to the Loan Documents or the
Environmental Agreement of any such document or agreement to which it is a party.

"Material Contract” means a contract for the performance of any work or the supplying of
any labor, materials or services that exceeds $500,000.00 in total price.

"Maturity Date" means March 13, 2010, as it may be earlier terminated or extended in
accordance with the terms hereof,

"Notes” means the Construction Deed of Trust Notes each dated March 13, 2008
executed by Borrower and payable to the order of each Lender in the amount of the Lender’s
Commitment and collectively in the maximum principal amount of the Loan, substantially in the
form of Exhibit "M", as amended, modified, replaced, restated, extended or renewed from time
to time.

"Obligations” means all liabilitics, obligations, covenants and duties of, any party to a
LoanDocmnentaﬁsingunderorotherwisewdthmpecttoanyLomDocumun, whether direct
or indirect (including those acquired by assumption), absolute or contingent, due or to become
due, now existing or hereafter arising and including interest and fees that accrue after the
commencement by or against any party to a8 Loan Document or any Affiliate thereof of an
pmeeedingundamyDebhrReﬁefhwnamingmxhpmonmﬁedebtmhsuchpmceedm&
regardless of whether such interest and fees are allowed claims in such proceedings.

"w"hasthememﬁngsetfonhin_s_g@'gg_uoﬂbisAmwt

"Payment Amount” means an Advance of the Loan, an unreimbursed Administrative
Agent Advance, an unreimbursed Indemnified Liability, a reimbursement by a Lender to L/C
Issuerforadrawing\mdertheLettaofCreditthathasnotbeenreimbm'sedbyorfortheacoount
of Borrower, or any other amount that a Lender is required to fund under this Agreement.

"Permitted Changes" means changes to the Plans or Improvements, provided the cost of
any single change or extra does not exceed $250,000.00 and the aggregate amount of all such
changes and extras (whether positive or negative) does not exceed $750,000.00.

"Plang” means the plans and specifications listed in Exhibit "E" and all modifications
thereof and additions thereto that are included as part of the Plans as the same shall be approved
by Administrative Agent in the exercise of its sole discretion in accordance with the terms of this

Agreement.
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"Potential Default” means any condition or event which with the giving of notice or lapse
of time or both would, unless cured or waived, become a Default.

"ﬁimg_&m"means,onanyday.themeoﬁntawpammnﬂxenmostmmdy
established by Administrative Agent as its "prime rate,” it being understood and agreed that such
rate is set by Administrative Agent as a general reference rate of interest, taking into account such
factors as Administrative Agent may deem appropriate, that it is not necessarily the lowest or best
rate actually charged to any customer or a favored rate, that it may not correspond with future
increases or decreases in interest rates charged by other lenders or market rates in general, and that
AdmimmaﬁveAgaumaymakevuimnbusinesauoﬂmlommmtuofmtaathavingm
relationship to such rate. If Administrative Agent (including any subsequent Administrative
Agent) ceases to exist or to establish or publish a prime rate from which the Prime Rate is then
determined, the applicable variable rate from which the Prime Rate is determined thereafter shall
uwwmmmmmﬂm&m(«muwmmmmg
and a low prime rate are therein reported), and the Prime Rate shall change without notice with
each change in such prime rate as of the date such change is reported.

"Principal Debt" means the aggregate unpaid principal balance of this Loan at the time in
question.

"M_S_@'menns,wiﬂ:mpedtoewhbmd«atmyﬁme,aﬁuﬁonexmedas
a percentage, the numerator of which is the amount of the Commitment of such Lender at such
time and the denominator of which is the amount of the Aggregate Commitmeats at such time or,
if the Aggregate Commitments have been terminated, a fraction (expressed as a percentage,
carried out to the ninth decimal place), the mumerstor of which is the total outstanding amount of
all Indebtedness held by such Lender at such time (taking into account funded participations in
L/C Obligations) and the denominator of which is the total outstanding amount of all
Indebtedness at such time. The initial Pro Rata Share of each Lender named on the signature
pages hereto is set forth opposite the name of that Lender on the Schedule of Lenders.

"Project” means the acquisition of the Land, the construction of the Improvements, and if
applicable, the leasing and operation of the Improvements.

"Property” means the Land, the Improvements and all other property constituting the
"Property” as described and defined in the Deed of Trust, or subject to a right, lien or security
interest to secure tho Loan pursuant to any other Loan Document, less any property released
pursuant to the provisions of Exhibit "H".

"Reporting Party” means Borrower.
"Reporting Period” means a specified period to which Financial Statements relate.

"Required Lenders” means as of any date of determination at least two Lenders having
more than 66 %% of the Aggregate Commitments or, if the Aggregate Commitments have been
terminated, at least two Lenders holding in the aggregate more than 66 %% of the total
outstanding amount of all Indebtedness (taking into account funded participations in L/C
Obligations); provided that the Commitment of, and the portion of the total outstanding amount
of all Indebtedness (taking into account funded participations in L/C Obligations) held by, any

-B-9-
QBACTIVE\S993848.8




Case 09-34356-hdh11 Claim 65-1 Part 5 Filed 11/09/09 Desc Attachments to
Addendum - Part4 of 8 Page 1 of 25

Defaulting Lender shall be excluded for purposes of making a determination of the Required
Lenders.

"Schedule of Lenders” means the schedule of Lenders party to this Agreement as set forth
on Exhibit "N", as it may be modified from time to time in accordance with this Agreement.

itework Rei - " means the agreements with Lowe's and Ayres
Hotel that provnded for the mmbwsancnt or paymcnt by Lowe's and Ayres for a portion of the
construction costs associated with sitework on the Property.

disbursed by Lowe's Ayres undcr mcsnework Reimbursement Agreements.

"Stored Materials" means building materials or furnishings that are not yet incorporated
into the Improvements.

"Stored Materials Advance Limit” means $500,000.00.

"Subsidiary" means a corporation, partnership, joint venture, limited liability company or
other business entity of which a majority of the shares of securities or other interests having
ordinary voting power for the election of directors or other governing body (other than securities
or interests having such power only by reason of the happening of a contingency) are at the time
beneficially owned, or the management of which is otherwise controlled, directly, or indirectly
through one or more intermediaries.

"Survey" means a survey prepared in accordance with Exhibijt "G" or as otherwise
approved by Administrative Agent in its sole discretion.

"Swap Transactions” means (a) any and all rate swap transactions, basis swaps, forward
rate transactions, commodity swaps, commodity options, forward commodity contracts, equity or
equity index swaps or options, bond or bond price or bond index swaps or options or forward
bond or forward bond price or forward bond index transactions, interest rate options, forward
foreign exchange transactions, cap transactions, floor transactions, collar transactions, currency
swap transactions, cross-currency rate swap transactions, currency options, or any other similar
transactions or any combination of any of the foregoing (including any options to enter into any
of the foregoing), whether or not any such transaction is governed by or subject to any master
agreement, or (b) any and all transactions of any kind, and the related confirmations, which are
subject to the terms and conditions of, or governed by, any form of master agreement published
by the International Swaps and Derivatives Association, Inc., or any other master agreement (any
such master agreement, together with any related schedules, as amended, restated, extended,
supplemented or otherwise modified in writing from time to time, a "Master Agreement"™),
including any such obligations or liabilities under any Master Agreement. -

"Tangible Net Worth" means the gross book value of Borrower's assets (excluding
goodwill, patents, trademarks, trade names, organization expense, treasury stock, unamortized
debt discount and expense, deferred research and development costs, deferred marketing
expenses, and other like intangibles), plus debt subordinated to Lender (limited to a maximum of
Thirty Million And No/100 Dollars {$30,000,000.00]) in a manner acceptable to Lender (using
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Lender's standard form) less Total Liabilities, including but not limited to accrued and deferred
income taxes, and any reserves against assets.

"Taxes" means all taxes, assessments, fees, levies, imposts, duties, deductions,
withholdings, or other charges of any nature whatsoever from time to time or at any time imposed
by any Law or Tribunal, including any such Taxes as defined and described in Section 2.12.

"Title Company" means First American Title Insurance Company, a California
corporation. '

"Title Insurance" means the loan policy or policies of title insurance issued to
Administrative Agent for the benefit of Lenders by Title Company, in an amount equal to the
maximum principal amount of the Loan, insuring the validity and priority of the Deed of Trust
encumbering the Land and Improvements for the benefit of Administrative Agent and Lenders,
as further described in Exhibit "C" hereto.

"Total Liabilitics” means in accordance with GAAP the sum of current liabilities plus
long term liabilities plus consolidated joint venture debt less debt subordinated to Lender
(limited to a maximum of Thirty Million And No/100 Dollars [$30,000,000.00]) in a manner
acceptable to Lender (using Lender's standard form).

"Tribunal" means any state, commonwealth, federal, foreign, termritorial or other court or
governmental department, commission, board, bureau, district, authority, agency, central bank, or
instrumentality, or any arbitration authority.
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"C"
CONDITIONS PRECEDENT TO FIRST ADVANCE

As conditions precedent to the First Advance, if and to the extent required by
Administrative Agent, Administrative Agent shall have received and approved the following:

1. Fees and Expenses. Any and all required commitment and other fees and
evidence satisfactory to Administrative Agent that Borrower has paid all other fees, costs and
expenses (including the fees and costs of Administrative Agent's counsel) then required to be
paid pursuant to this Agreement and all other Loan Documents, including all fees, costs and
expenses that Borrower is required to pay pursuant to any loan application or commitment.

2. Financial Statements. The Financial Statements of Borrower and Guarantor or
any other party required by any loan application or commitment or otherwise required by
Administrative Agent.

3. Appraisal. A market value appraisal of the Property made within one hundred
eighty (180) days prior to the date of this Agreement, which appraises the Property on a
"completed value”® basis at not less than the Appraised Value. The appraiser, appraisal and
appraised value of the Property must be satisfactory to Administrative Agent (including
satisfaction of applicable regulatory requirements) and the appraiser must be engaged directly by
Administrative Agent.

4, Draw Schedule and Budget Borrower’s proposed cash flow, draw schedule and
construction schedule for the Project, and Administrative Agent shall be satisfied, in its sole
discretion, that the Improvements may be completed in accordance with the construction
schedule and for costs not exceeding those set forth in the Budget.

5. Authorization. Such evidence as Administrative Agent may require of the
existence, good standing, authority and capacity of Borrower, and its constituent partners,
members, managers and owners (however remote) to execute, deliver and perform their
respective obligations to Administrative Agent and Lenders under the Loan Documents and the
Environmental Agreement, including:

(8  For each partnership (including a joint venture or limited partnership):
(i) a true and complete copy of an executed partnership agreement or limited partnership
agreement and all amendments thereto; (ii) for each limited partnership, a copy of the certificate
of limited partnership and all amendments thereto accompmﬁedbyacaﬁﬁcateissuedbythe
appropriate governmental official of the jurisdiction of formation that the copy is true and
complete, and such evidence as Administrative Agent may require of registration or qualification
to do business in the state where Borrower's principal place of business is located and if
different, the state in which the Property is located; and (jii) a partnership affidavit certifying
who will be authorized to execute or attest any of the Loan Documents and the Environmental
Agreement, and a true and complete copy of the partnership resolutions approving the Loan
Documents and the Environmental Agreement and authorizing the transactions contemplated in
this Agreement, the other Loan Documents and the Environmental Agreement.
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(b)  For each corporation: (i) a true and complete copy of its articles of
incorporation and by-laws and all amendments thereto, a certificate of incumbency of all of its
officers who are authorized to execute or attest to any of the Loan Documents and the
Environmental Agreement, and a true and complete copy of resolutions approving the Loan
Documents and the Environmental Agreement and authorizing the transactions contemplated in
this Agreement, the other Loan Documents and the Environmental Agreement; and
(ii) certificates of existence, good standing and qualification to do business issued by the
appropriate governmental officials in the state of its formation and if different, the state in which
the Property is located.

(c)  For each limited liability company or limited liability partnership: (i) a
true and complete copy of the articles of organization and operating agreement and all
amendments thereto, a certificate of incumbency of all of its members who are authorized to
execute or attest to any of the Loan Documents and the Environmental Agreement, and a true
and complete copy of resolutions approving the Loan Documents and the Environmental
Agreement and authorizing the transactions contemplated in this Agreement, the other Loan
Documents and the Environmental Agreement; and (ii) certificates of existence, good standing
and qualification to do business issued by appropriate governmental officials in the state of its
formation and if different, the state in which the Property is located.

(d  For each entity or organization that is not a corporation, partnership,
limited partnership, joint venture, limited liability company or limited liability partnership, a
copy of each document creating it or governing the existence, operation, power or authority of it
or its representatives.

(¢)  All certificates, rmhmons and consents required by Administrative Agent
applicable to the foregoing. -

(f)  All due diligence materials deemed necessary by Administrative Agent
and each Lender with respect to verifying Borrower's identity and background information in a
manner satisfactory to Administrative Agent and each Lender.

< nvi Agreement. From Borrower and each other
person reqmred by Admxmstmhve Agcnt. all L Loan Documents then required by Administrative
Agent and the Environmental Agreement (with a copy for each Lender), each duly executed,
acknowledged and/or sworn to as required, each dated concurrently herewith and each in form
and content satisfactory to Administrative Agent, and such evidence as Administrative Agent
may require that the Deed of Trust has been recorded in the official records of the city or county
in which the Property is located and UCC-1 financing statements have been filed in all filing
offices that Administrative Agent may require.

7. [lntentionally Left Blank].

8.  Survey; No Special Flood Hazard Area. (a) Two (2) prints of an original survey
(with a copy for each Lender) of the Land and improvements thereon dated not more than sixty
(60) days prior to the date of this Agreement (or dated such earlier date, if any, as is satisfactory
to Title Company, but in any event not more than one hundred cighty (180) days prior to the date
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of this Agreement) satisfactory to Administrative Agent and Title Company and otherwise
complying with Exhibit "G"; and (b) a flood insurance policy (with a copy for each Lender) in an
amount sufficient to meet the requirements of applicable law and the Federal Emergency
Management Agency, as such requirements may from time to time be in effect, and otherwise in
compliance with the requirements of the Loan Documents, or evidence satisfactory to
Administrative Agent that no part of the Improvements is or will be located in a Special Flood
Hazard Area (SFHA).

9. Title Insurance. An ALTA extended coverage lender's title insurance policy,
issued by Title Company (which shall be approved by Administrative Agent) in the maximum
amountofﬂ)eLoanplusmyoﬂmramountsec\mdbymeDeedomest, on a coinsurance and/or
reinmmcebasisifmdunmﬁredbyAdmhﬂsmﬁwAgum(a)mmﬁngwithomexdudmm
exceptionforcmditon’rightsthattleecdomestconsﬁmu a valid lien covering the Land
mddlhnpmvanmmmmhavingmeprioﬁtyrequhedbyAdmmimaﬁvoAMmdmbjea
onlywmosocxcepﬁonsmdmambm(mgudlmofmnkmpdoﬁty)uAdminismﬁw
Agent may approve, inaformwoeptablcmAdminimﬁveAgcm,andwithdl”mndud'
exceptions which can be deleted, including the exception for matters which a current survey
would show, deleted to the fullest extent authorized under applicable title insurance rules, and
Borrower shall satisfy all requirements therefor; (b) containing no exception for standby fees or
rulmmgwammuomammwﬂwywmwhichmaosingomwthe
extentthcsamemnotthendueandpayablcandendomed"notyetduemdpayable"andno
exception for subsequent assessments for prior years; (c) providing full coverage against
mechanic’s, materialmen's and other similar liens to the extent authorized under applicable title

restrictive covenants shown in the Title Insurance have been violated, and that no violation of the
restrictions will result in a reversion or forfeiture of title; () insuring all appurtenant casements;
insuring that indcfeasible or marketable (as coverage is available) title to the Land and
Improvements is vested in Borrower; (f) containing such affirmative coverage and endorsements
as Administrative Agent may require and are available under applicable title insurance rules, and
Bomwashaﬂsaﬁsfydlmqtﬁmmuthaufon(g)mnningmymmleasehowmm
oﬂ:amanmapp\mmmmbeneﬁﬁngdwundmd/orﬂ:elmpmvanennaspmﬁthe
Msmedwwe;(h)insmingtheﬁgmofmmﬂwwmtheextmtamhoﬁzedm
applicable title insurance rules, and Borrower shall satisfy all requirements therefor; and

(i) containing provisions acceptable to Administrative Agent regarding advances and/or
readvances of Loan funds after closing. Borrower and Borrower’s counsel shall not have any
intcrut,directorindireet,inﬁtleCompany(oritsagmt)oranyporﬁonofmepmmiumpaidfor
the Title Insurance.

10.  Plans. Two (2) true and correct copies of all existing Plans (including the site
plan), together with evidence satisfactory to Administrative Agent that all applicable
governmental authorities, Borrower, Borrower's architect, engineer and contractors and
Construction Consultant have approved the same.

11.  Contracts. (a)Alistoontainingthenameaandaddrwscsofallexisﬁng
contractors, architects, engineers and other suppliers of services and materials who are parties to
Material Contracts for the Project, their respective contract amounts, and a copy of their
contracts, and (b) duly executed, acknowledged and delivered originals, from each contractor,

-C3-
QBACTIVE\S993848.8




Case 09-34356-hdh11 Claim 65-1 Part5 Filed 11/09/09 Desc Attachments to
Addendum - Part 4 of 8 Page 6 of 25

architect, engineer, subcontractor or supplier of services or materials required by Administrative
Agent, of consents or other agreemeuts satisfactory to Administrative Agent.

12.  Insurapce Policies. The insurance policies initially required by Administrative
Agent pursuant to the Loan Documents, together with evidence satisfactory to Administrative
Agent that all premiums therefor have been paid for a period of not less than one (1) year from
the date of this Agreement and that the policies are in full force and effect.

13.  Leases. If Exhibit "I" is attached hereto, (a) true and correct copies of all lcases
and subleases and guaranties thereof; (b) such estoppel certificates, subordination agreements
and/or subordination, nondisturbance and attornment agreements (cach, an "SNDA") as
Administrative Agent in its discretion may require, dated within thirty (30) days prior to this
Agreement and in the respective forms attached as exhibits to the Closing Checklist, or otherwise
in form and content satisfactory to Administrative Agent, from such tenants, subtenants and
guarantors as Administrative Agent may require; (c) evidence satisfactory to Administrative
Agent of Borrower's compliance with the leases; and (d) evidence satisfactory to Administrative
Agent of the tenants' approval of all matters requiring their approval. Notwithstanding anything
herein to the contrary, an SNDA shall not be required by Administrative Agent as to any lease
that is not a Major Lease unless required by the Title Company.

14. Bnvironmental Compliance/Report. Evidence satisfactory to Administrative
Agent that no portion of the Land is "wetlands” under any applicable Law and that the Land does
not contain and is not within or near any area designated as a hazardous waste site by any
governmental authority, that neither the Property nor any adjoining property contains or has ever
contained any substance classified as hazardous or toxic (or otherwise regulated, such as, without
limitation, asbestos, radon and/or petroleum products) under any Law or governmental
requirement pertaining to health or the environment, and that neither the Property nor any use or
activity thereon violates or is or could be subject to any response, remediation, clean-up or other
obligation under any Law or governmental requirement pertaining to health or the environment,
including an Environmental Assessment of the Property made within twelve (12) months prior to
the date of this Agreement by a consulting firm acceptable to Administrative Ageat, showing
that there is no evidence of any such substance which has been generated, treated, stored,
released or disposed of in the Propesty and such additional evidence as may be required by
Administrative Agent. All reports, drafts of reports and recommendations, whether written or
oral, from such consuiting firm shall be made available and communicated to Administrative
Agent.

15.  Soil Reports. A soil composition and test boring report and a foundation report
satisfactory to Administrative Agent regarding the Land, made within three (3) years prior to the
date of this Agreement by a licensed professional engineer satisfactory to Lenders.

16.  Access Utilities and Laws. (a) Evidence satisfactory to Administrative Agent
that the Property abuts and has fully adequate direct and free access to one or more public streets
dedicated to public use, fully installed and accepted by the appropriate governmental authority,
that all fees, costs and expenses of the installation and acceptance thereof have been paid in full,
and that there are no restrictions on the use and enjoyment of such streets which would adversely
affect the Project; (b) letters from the applicable utility companies or governmental authorities
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confirming that all utilities necessary for the Improvements are available at the Land in sufficient
capacity, together with evidence satisfactory to Administrative Agent of paid impact fees, utility
reservation deposits and connection fees required to assure the availability of such services;

(c) evidence satisfactory to Administrative Agent that all applicable zoning ordinances,
restrictive covenants and governmental requirements affecting the Property permit the use for
which the Property is intended and have been or will be complied with without the existence of
any variance, non-complying use, nonconforming use or other special exception; (d) evidence
satisfactory to Administrative Agent that the Land and Improvements comply and will comply
with all Laws and governmental requirements regarding subdivision and platting and would so
comply if the Land and the Improvements thereon were conveyed as a separate parcel; (¢) a true
and correct copy of a valid building permit for the Improvements, together with all other
consents, licenses, permits and approvals necessary for construction of the Improvements, all in
assignable form (to the extent appropriate) and in full force and effect; (f) evidence satisfactory
to Administrative Agent of compliance by Borrower and the Property, and the proposed
construction, use and occupancy of the Improvemeants, with such other applicable Laws and
governmental requirements as Administrative Agent may request, including all Laws and
governmental requirements regarding access and facilities for handicapped or disabled persons,
including, to the extent applicable, The Federal Architectural Barriers Act (42 U.S.C. § 4151 ¢t
seq.), The Fair Housing Amendments Act of 1988 (42 U.S.C. § 3601 ¢ seq.), The Americans
With Disabilities Act of 1990 (42 U.S.C. § 12101 ¢t seq.), The Rehabilitation Act of 1973 (29
U.S.C. § 794), and any applicable state requirements; and (g) written evidence satisfactory to
Administrative Agent that construction of the Improvements on the Land is permissible under all
federal, state and local statutes, regulations and rulings protecting tidal and non-tidal wetlands
and other environmentally protected areas. '

17.  Prority. (a) Evidence satisfactory to Administrative Agent that prior to and as of
the time the Deed of Trust was filed for record (i) no activity or circumstance was visible on or
near the Land which would constitute inception of a mechanic’s, materialmen's or other similar
lien against the Property, and (ii) no mechanic's, materialmen’s or other similar lien claim or
notice, lis pendens, judgment, or other claim or encumbrance against the Property has been filed
for record in the county where the Property is located or in any other public record which by Law
provides notice of claims or encumbrances regarding the Property; (b) a certificate or certificates
of a reporting service acceptable to Administrative Agent, reflecting the results of searches made
not earlier than ten (10) days prior to the date of this Agreement, (i) of the central and local
Uniform Commercial Code records, showing no filings against any of the collateral for the Loan
or against Borrower otherwise except as consented to by Administrative Agent, and (ii) if
required by Administrative Agent, of the appropriate judgment and tax lien records, showing no
outstanding judgment or tax lien against Borrower.

18.  Construction Analysig. Administrative Agent shall have received and approved,
in its sole discretion, a construction analysis of the Project.

:», prtificates. Evidence satisfactory to Administrative Agent
(a) of the 1dent1ty of all umng autbontm and utility districts (or similar authorities) having
jurisdiction over the Property or any portion thereof, (b) that all taxes, standby fees and any other
similar charges have been paid, including copies of receipts or statements marked "paid” by the
appropriate authority, and (c) that the Land is a separate tax lot or lots with separate assessment
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or assessments of the Land and Improvements independent of any other land or improvements
and that the Land is a separate legally subdivided parcel.

20. Upfront Equity. Evidence satisfactory to Administrative Agent that the Upfront
Equity (as defined in Section ].4) has been fully paid and funded.

21.  Pre-Leasing Executed leases for at least 75,628 square foet and executed letters
of intent for at least 9,000 square feet.

22. Other Documents. Such other documents and certificates as Administrative
Agent may reasonably request from Borrower and any other person or entity, in form and content
satisfactory to Administrative Agent.
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EXHIBIT "D"
BUDGET
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‘ EXHIBIT "E”
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EXHIBIT "F"
ADVANCES

1. Draw Request, A "Draw Request” means a properly completed and executed
written application by Borrower to Administrative Agent in the form of Exhibit "F-1" (or in
another form approved by Administrative Agent) setting forth the amount of Upfront or Deferred
Equity and/or Loan proceeds desired, together with the related AIA Documents G-702 and
G-703 and such schedules, affidavits, releases, waivers, statements, invoices, bills, and other
documents, certificates and information satisfactory to Administrative Agent. At least five (5)
Business Days before the requested date of each advance made under the Budget from Upfront
[or Deferred] Equity or the Loan, Borrower shall deliver a Draw Request to Administrative
Agent. Borrower shall be entitled to an advance only in an amount approved by Administrative
Agent in accordance with the terms of this Agreement and the Loan Documents. Lenders shall
not be required to make advances more frequently than once each calendar month. Lenders
shall, only upon the satisfaction, as determined by Administrative Agent in its sole discretion, of
all applicable conditions of this Agreement and the Loan Documents, be required to make the
requested advance to Borrower on a Funding Date which is a Business Day within five (5)
Business Days after such satisfaction. Each Draw Request, and Borrower's acceptance of any
advance, shall be deemed to ratify and confirm, as of the date of the Draw Request and the
advance, respectively, except as specified in the Draw Request, all representations and
warranties in the Loan Documents remain true and correct.

2. Advances. Borrower shall use and apply all advances made to Borrower for
payment of the costs and expenses specified in the Budget for which the advances were made,
and for no other purpose. Following receipt and approval of a Draw Request, all supporting
documentation and information required by Administrative Agent, and receipt and approval of a
written report (or an oral report followed by written confirmation) from Construction Consultant
satisfactory to Administrative Agent, Administrative Agent will determine the amount of the
advance Lenders will make in accordance with this Agreement, the Loan Documents, the Budget
and, if and to the extent required by Administrative Agent, to Administrative Agent's
satisfaction, the following standards:

(a)  Aninitial advance in an amount sufficient to pay off the existing financing
related to the acquisition of the Land.

(b)  For construction work other than tenant improvement work, advances on
the basis of ninety-five percent (95%) of the costs shown on the application for payment from the
contractor reviewed and approved by Administrative Agent of the work or material in place on
the Improvements that complies with the terms of the Loan Documents, minus all previous
advances and all amounts required to be paid by Borrower, as described in the Budget.

(c)  For tenant improvement work, advances on the basis of one hundred
percent (100%) of the costs shown for each lease in the application for payment from the
contractor reviewed and approved by Administrative Agent for the work or material in place that
complies with the terms of the Loan Documents, provided that if required by Administrative
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Agent: (i) an application for payment may be submitted only after all applicable tenant
improvements have been completed for a given lease; (ii) the amount of the requested advance
does not exceed $20,822,271.00 in the aggregate as provided in the Budget for Tenant
Improvement Costs and Tenant Shell Package; (iii) all provisions of the Loan Documents,
including Sections 3 and 4 of this Exhibit "F", have been satisfied; (iv) the term of the applicable
lease has commenced; (v) Administrative Agent has received from the applicable tenant a tenant
estoppel certificate and, with respect to each Major Lease, a subordination agreement or a
subordination, nondisturbance and attornment agreement, as Administrative Agent may require,
in the respective forms attached as exhibits to the Closing Checklist, or otherwise in form and
content satisfactory to Administrative Agent; (vi) Administrative Agent has received two (2) sets
of as-built plans for the applicable tenant improvements; and (vii) Administrative Agent has
received evidence of satisfaction of all applicable legal requirements, including applicable
certificates of occupancy and evidence that the plans comply with all legal requirements
regarding access and facilities for handicapped or disabled persons.

(d  No advances will be made for building materials or furnishings that are
not yet incorporated into the Improvements ("gtored materiala™) unless the stored materials are in
Borrower's possession and satisfactorily stored on the Land and the aggregate of advances for
mredmataidsdmhavenmwbeenmwrpomadmwdwlmpmvanenmdoumtexceedﬁw
Stored Materials Advance Limit.

3. Conditions to All Advances. As conditions precedent to cach advance made
pursuant to a Draw Request, in addition to all other requirements contained in this Agreement, if
and to the extent required by Administrative Agent, the Advance Termination Date shall not
have passed, and Administrative Agent shall have received and approved the following:

(a)  Evidence satisfactory to Administrative Agent of the continued
satisfaction of all conditions to the recording of the Deed of Trust, as set forth in Exhibit "C".

(b) A Draw Request.

(¢)  Evidence satisfactory to Administrative Agent that no Default or any event
which, with the giving of notice or the lapse of time or both, could become a Default, exists.

(d  Bvidence satisfactory to Administrative Agent that the representations and
warranties made in the Loan Documents and the Environmental Agreement are true and correct
on and as of the date of each advance and no event has occurred or condition or circumstance
exists which, if known to Borrower, would render any such representation or warranty incorrect
or misleading.

(¢)  Evidence satisfactory to Administrative Agent that each subcontract or
other contract for labor, materials, services and/or other work included in a Draw Request has
been duly executed and delivered by all parties thereto and is effective, and a true and complete
copy of a fully executed copy of each such subcontract or other contract as Administrative Agent
may have requested, together with performance and payment bonds securing such contracts and
subcontracts, to the extent required by Administrative Agent, in form and substance satisfactory
to Administrative Agent. ’
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® Evidence satisfactory to Administrative Agent that no mechanic's,
materialmen's or other similar lien or other encumbrance has been filed and remains in effect
against the Property, no stop notices have been served on Lenders that have not been bonded by
Borrower in a manner and amount satisfactory to Administrative Agent, and releases or waivers
of mechanic's liens and receipted bills showing payment of all amounts due to all parties who
have furnished materials or services or performed labor of any kind in connection with the
Property. .

() If required by Administrative Agent, evidence satisfactory to
Administrative Agent that the Title Insurance has been endorsed and brought to date in 8 manner
satisfactory to Administrative Agent through the date of each advance with no additional title
change or exception not approved by Administrative Agent.

(h)  Cettification by Construction Consultant and if required by Administrative
Agent, by Borrower's architect, that to the best of such party's knowledge, information and
~ belief, construction is in accordance with the Plans, the quality of the work for which the
advance is requested is in accordance with the applicable contract, the amount of the advance
requested represents work in place based on on-site observations and the data comprising the
Draw Request, the work has progressed in accordance with the construction contract and
schedule, and the applicable contractor is entitled to payment of the amount certified.

@ If the advance is requested within thirty (30) days after the laying of the
foundation of any building or structure of the Improvements, (i) a foundation survey satisfactory
to Administrative Agent and to the extent required by Administrative Agent complying with
Exhibit "G", (ii) a certificate of Borrower’s architect stating that based on personal inspection the
foundations have been completed in accordance with the Plans and are satisfactory in all
respects, and (iii) a bearing capacity test report with respect to the excavated footings and
foundations, reviewed and approved by Construction Consultant and Borrower’s architect.

)] If required by Administrative Agent, if the advance is requested within
thirty (30) days after the pouring of concrete for any Improvements, a report satisfactory to
Construction Consultant of the results of concrete tests made at the time the concrete is poured.

(k)  If required by Administrative Agent, if the advance is requested within
thirty (30) days after the compaction of any soil for construction, a report satisfactory to
Construction Consultant of the results of soil tests.

()] Evidence satisfactory to Administrative Agent that as of the date of
making such advance, no event has occurred, nor does any condition exist, that could impair the
ability of Borrower to fulfill its material obligations under the Loan Documents or the
Environmental Agreement or could have a Material Adverse Effect on (i) the enforceability of
the Loan Documents or the Environmental Agreement, (ii) the financial condition of Borrower,
or (iii) the Property whatsoever.

(m) [Intentionally left blank].

~.
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(n)  Evidence satisfactory to Administrative Agent that the Improvements have
not been damaged without being repaired and are not the subject of any pending or threatened
condemnation or adverse zoning proceeding.

(o)  Bvidence satisfactory to Administrative Agent that Borrower has paid all
amounts then required to be paid by Borrower under the Budget.

(P  The Borrower's Deposit if required under Section 1.5 of this Agreement.

(9  With respect to any advance to pay a contractor, original applications for
payments in form approved by Administrative Agent, containing a breakdown by trade and/or
other categories acceptable to Administrative Agent, executed and certified by each contractor
and Borrower’s architect, accompanied by invoices, and approved by Construction Consultant.

4] Copies of notarized partial lien waiver forms executed by cach contractor
and each appropriate subcontractor, supplier and materialman, including such partial lien waivers
from all parties sending statutory notices to contractors, notices to owners, or notices of
nonpayment, specifying in such partial lien waivers the amount paid in consideration of such
partial releases.

(8)  Such other information, documents and supplemental legal opinions as
may be required by Administrative Agent.

4. Final Advance for Improvements. If and to the extent required by Administrative
Agent, the final advance for the Improvements (including retainage) shall not be made until
thirty (30) days after the later of (i) the date on which the Improvements have been "completed”
as defined by applicable state Law, and (ii) if required by Administrative Agent, the date on
which an affidavit of completion has been recorded. In the case of each such Draw Request, if
and to the extent required by Administrative Agent, Administrative Agent shall have received the
following as additional conditions precedent to the requested advance:

(8)  Certificates from Borrower's architect, engineer, contractor and if required
by Administrative Agent, from Construction Consultant, certifying that the Improvements
(including any off-site improvements) have been completed in accordance (and a8 completed
comply) with the Plans and all Laws and govemmental requirements; and Administrative Agent
shall have received two (2) sets of detailed "as-built” Plans approved in writing by Borrower,
Borrower's architect and each contractor.

' (b)  Final affidavits (in a form approved by Administrative Ageat) from
Borrower's architect and engineer and each contractor certifying that each of them and each of
their subcontractors, laborers and materialmen has been paid in full for all labor and materials for
construction of the Improvements; and final lien releases or waivers (in a form approved by
Administrative Agent) by Borrower’s architect, engineer, contractor, and all subcontractors,

materialmen, and other parties who have supplied labor, materials or services for the
construction of the Improvements, or who otherwise might be entitled to claim a contractual,
statutory or constitutional lien against the Property.

-F4-
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(¢)  The Title Insurance shall be endorsed to remove any exception for
mechanic's, materialmen's or similar liens or pending disbursements, with no additional title
change or exception objectionable to Administrative Agent, and with such other endorsements
required by Administrative Agent.

(d)  Evidence satisfactory to Administrative Agent that all Laws and
governmental requirements have been satisfied, including receipt by Borrower of all necessary
governmental licenses, certificates and permits (including certificates of occupancy) with respect
to the completion, use, occupancy and operation of the Improvements, together with evidence
satisfactory to Administrative Agent that all such licenses, certificates and permits are in full -
force and effect and have not been revoked, canceled or modified.

(¢)  Three (3) copies of a final as-built survey satisfactory to Administrative
Agent and, to the extent required by Administrative Agent, complying with Exhibit "G".

® [Intentionally left blank].

Awnwmoonﬁmauonbyeachwnmthawngmenghttodosothatswh
‘tenant has approved the completed Improvements.

5. Direct Advances. Borrower hereby irrevocably authorizes Administrative Agent
(but Administrative Agent shall have no obligation) to (a) advance Loan funds directly to
Lenders to pay interest due on the Loan, and (b) advance and directly apply the proceeds of any
advance to the satisfaction of any of Borrower's obligations under any of the Loan Documents or
the Environmental Agreement, even though Borrower did not include that amount in a Draw
Request and/or no Defiult exists. Each such direct advance (except for application of a
Borrower's Deposit) shall be added to the outstanding principal balance of the Loan and shall be
secured by the Loan Documents. Unless Borrower pays such interest from other resources,
Administrative Agent may advance Loan funds pursuant to this Section for interest payments as
and when due. Nothing contained in this Agreement shall be construed to permit Borrower to
defer payment of interest on the Loan beyond the date(s) due. The allocation of Loan funds in
the Budget for interest shall not affect Borrower’s absolute obligation to pay the same in
accordance with the Loan Documents. Administrative Agent may hold, use, disburse and apply
the Loan and Borrower's Deposit for payment of any obligation of Borrower under the Loan
Documents or the Environmental Agreement. Borrower hereby assigns and pledges the proceeds
of the Loan and any Borrower’s Deposit to Administrative Agent for itself and for the benefit of
Lenders for such purposes. Administrative Agent on behalf of Lenders may advance and incur
such expenses as Administrative Agent deems necessary for the completion of the Improvements
and to preserve the Property, and any other security for the Loan, and such expenses, even
though in excess of the amount of the Loan, shall be secured by the Loan Documents and shall
be payable to Administrative Agent on behalf of Lenders on demand. Administrative Agent on
behalf of Lenders may disburse any portion of any advance at any time, and from time to time, to
persons other than Borrower for the purposes specified in this Section and the amount of
advances to which Borrower shall thereafter be eatitled shall be correspondingly reduced.

6. Conditions and Waivers. All conditions precedent to the obligation of Lenders to
make any advance are imposed hereby solely for the benefit of Administrative Agent and

’ -F-5-
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Lenders, and no other party may require satisfaction of any such condition precedent or be
entitled to assume that Lenders will refuse to make any advance in the absence of strict
compliance with such conditions precedent. Any requirement of this Agreement may be waived,
in whole or in part, in a specific written waiver intended for that purpose and signed by
Administrative Agent. Administrative Agent shall have the right to approve and verify the
periodic progress, costs incurred by Borrower, and the estimated costs remaining to be incurred,
after consultation with Construction Consultant. No advance shall constitute an approval or
acceptance by Administrative Agent of any construction work, or a waiver of any condition
precedent to any further advance, or preclude Administrative Ageat from thereafter declaring the
failure of Borrower to satisfy such condition precedent to be a Default. No waiver by
Administrative Agent of any condition precedent or obligation shall preclude Administrative
Agent from requiring such condition or obligation to be met prior to making any other advance
or from thereafter declaring the failure to satisfy such condition or obligation to be a Default.

7. Funding. Borrower shall establish and maintain a special account with
Administrative Agent into which advances funded directly to Borrower shall be deposited by
Borrower, and against which checks shall be drawn only for the payment of costs specified in the
Budget, but which special account shall not be used for any other purpose. Borrower hereby
irrevocably authorizes Administrative Agent to deposit each advance requested by Borrower to
the credit of Borrower in that account, by wire transfer or other deposit. Advances may also be
made, in addition to other methods contemplated herein, at Administrative Agent's option, by
direct or joint check payment to any or all persons entitled to payment for work or services
paformedormatmalﬁnmshedmconmeﬁonmththoPm;wtmtheLommbyhavmgdw
proceeds thereof made available to Title Company (or its agent) for disbursement. Neither
Administrative Agent nor any Lender shall be required or have any responsibility to supervise
the proper application or distribution of funds to third parties.

.F-6-
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nR.1"
DRAW REQUEST
[BORROWER'S LETTERHEAD)]
DRAW REQUEST NO.
TO: BANK OF AMERICA, N.A. ("Administrative Agent”)
LOAN NO.
PROJECT The Commons at Chino Hills
LOCATION Chino Hills, CA
BORROWER OPUS WEST CORPORATION, a Minnesota corporation
FOR PERIOD ENDING

In accordance with the Construction Loan Agreement in the amount of $89,000,000.00
dated , 2008, among Borrower, Administrative Agent and the Lenders as defined
therein, Borrower requests that § be advanced from Loan proceeds
LS be advanced from Borrower’s Deposit, $ be advanced
from Upfront Equity, and $ be advanced from Deferred Equity]. The proceeds
should be credited to the account of

, Account No. ,
at
1. CURRENT DRAW REQUEST FOR HARD COSTS S
2. CURRENT DRAW REQUEST FOR SOFT COSTS s
3. TOTAL DRAW REQUEST s
AUTHORIZED SIGNER:
Dated:

-Fl-1 -
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EXHIBIT "G"
SURVEY REQUIREMENTS

1. Requirements. ’l‘hevaeyshallbemadeinaocordmocwith,andmeetthe
irements of, the certification below by a registered professional engineer or registered
professional land surveyor. The description shall be a single metes and bounds perimeter ‘
desaipﬁonofthcentireLmd,mdasepantemeteamdboundsdesaipﬁonofthepaimetaof
cach constituent tract or parcel out of the Land. The total acreage and square footage of the Land
and each constituent tract or parcel of the Land shall be certified. If the Land has been recorded
onamaporplat'aspanofanabstractorsubdivision,allmeylinesmustbeslmwn,andalllot
andblockﬁna(withdismamdbeaﬁng;)andnumbas,mustboshown. The date of any
misiommbsequentmﬂleiniﬁdmeyprepmvdmumtmmmmqumwmustdwbe

shown.

~ 2. Certification. The certification for the property description and the map or plat
shall be addressed to Administrative Agent for the Lenders, Borrower and the Title Company,
signed by the surveyor (a registered professional land surveyor or registered professional
enginea),beﬁngmtdate,regisﬂaﬁonnumbaandscal,andshallbeinthefollowingform
or its substantial equivalent:

This is to certify to Bank of America, N.A., as Administrative Agent for certain Lenders,
Opus West Corporation, a Minnesota corporation, as Borrower, and First American Title
Insurance Company, a California corporation, as the Title Company that this map or plat
mdthcsurveyonwhicbitisbasedwuemadeinmdanwwiﬂldw'Minimum
Standard Detail Requirements for ALTA/ACSM Land Title Surveys” jointly established
and adopted by ALTA and NSPS in 2005, and include optional items 1, 2, 4 (in square
feet or acres), 6, 8, 10, 11(b), 16, 17, 18, and if buildings are located on the land, optional
items 7(a), 7(bX(1), 7(b)2) and 9 of Table A thereof. Pursuant to the Accuracy Standards
asadoptedbyALTAmdNSPSandineﬁeaonthedateofthiswﬁﬁeaﬁon,tbe
undersigned further certifies that in my professional opinion, as a land surveyor
registered in the State of California, the maximum Relative Positional Accuracy resulting
from the measurements made on the survey does not exceed the Allowable Relative
Positional Accuracy for Measurements Controlling Land Boundaries on ALTA/ACSM
Land Title Surveys (0.07 feet or 20mm + 50 ppm). The undersigned additionally certifies
that: (a) this survey was made on the ground under my supervision; (b) I have reccived
and examined a copy of the Title Insurance Commitment No. NCS-329609-SA1 issued
by the Title Company as well as a copy of each instrument listed therein, and the subject
landandeachtracto:pamelﬂweofdum’bedinthismeyisﬂwsamclandasdescﬁbed
in the Title Commitment; (c) if the subject land consists of two or more tracts or parcels
having common boundaries, those tracts and parcels are contiguous along the common
boundaries; (d) the subject land and each tract or parcel thereof has a tax map designation
separateanddistinctﬁomthatofanyoﬂmlandmdthcsubjealandandead:tmaor
parcel thereof is a separate, legally subdivided parcel; (€) this survey correctly shows all
matters of record (and to the extent they can be located, their Jocation and dimensions) of
which I have been advised affecting the subject land according to the legal description in

_ -G-1-
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such matters (with instrument, book, and page number indicated); (f) except as shown on
this survey, no part of the subject land is located in a 100-year Flood Plain or in an
identified "flood prone area,” as defined pursuant to the Flood Disaster Protection Act of
1973, as amended, as reflected by Flood Insurance Rate Map Panel #06071C 9330F
dated March 18, 1996, which such map panel covers the area in which the subject land is
situated and this survey correctly indicates the zone designation of any area as being in
the 100-year Flood Plain or "flood prone area”; (g) to the best of my knowledge, this
survey shows the relation of and distance of all substantial, visible buildings, sidewalks
and other improvements to easements and setback lines; and (h) to the best of my
knowledge, except as shown on this survey, neither the subject land nor any tract or
parcel thereof serves any adjoining land for drainage, utilities, or ingress or egress.

-G-2-
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. EXHIBIT "H"

ALL
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”l"
LEASING AND TENANT MATTERS

Borrower and Lenders agree as follows:

1. Approved Leases. Borrower shall not enter into any tenant lease of space in the
Improvements unless approved or deemed approved by Administrative Agent prior to execution.
Borrower's standard form of tenant lease, and any revisions thereto, must have the prior written
approval of Administrative Agent. Administrative Ageat shall be "deemed” to have approved
anytenmtleasethat:(a)isonthestandardformluseappmvedbyAdministmtiveAgmtwidxno
deviations except as approved by Administrative Agent; (b) is entered into in the ordinary course
of business with a bona fide unrelated third party tenant, and Borrower, acting in good faith and
exercising due diligence, has determined that the tenant is financially capable of performing its
obligations under the lease; (c) is reccived by Administrative Agent (together with each guaranty
thereof (if any) and financial information regarding the tenant and each guarantor (if any)
received by Borrower) within fifteen (15) days after execution; (d) reflects an arm's length
transaction at then-current market rate for comparable space; (¢) contains no right to purchase the
Propaty,oranypmmtorﬁxmintautthaein;(t)doesnﬂreq\ﬁreaomwatopmvideﬁmds
for tenant improvements in excess of the per square foot allowance provided in the Budget; (g) is
cxpmslysubordinatctotheDeedomest;md(h)isnotanAnchorLease. Borrower shall not
enter into any Anchor Lease unless approved by the Required Lenders. Borrower shall provide
to Administrative Agent a correct and complete copy of each tenant lease, including any exhibits,
andeachgum'antythereof(ifany),prio:toexecutiommlmﬂmlmeinq\mﬁonmeetsthe
foregoing requirements for "deemed” approval by Administrative Agent. Borrower shall,
throughout the term of this Agreement, pay all reasonable costs incurred by Administrative
Agent in connection with Administrative Agent's review and spproval of tenant leases and each
guaranty thereof (if any), including reasonable attorneys' fees and costs.

2. Effect of Lease Approval. No approval of any lease by Administrative Agent
shall be for any purpose other than to protect Lenders’ security and to preserve Lenders’ rights
under the Loan Documents. No approval by Administrative Agent shall result in a waiver of any
default of Borrower. In no event shall any approval by Administrative Agent of a lcasc be a
repmenmﬁmofmykindwidlmgmdwtheleasemimadeqmymmfoweabiﬁty,mthe
financial capacity of any tenant or guarantor.

3 Representations Concerning Leases. Borrower represents and warrants to
Administrative Agent and Lenders that Borrower has delivered to Administrative Agent a true
and correct copy of all tenant leases and each guaranty thereof (if any), affecting any part of the
Improvements, together with an accurate and complete rent roll for the Project, and no such lease
orguarantycontainsanyopﬁontopmhmalloranyportionofthel’mpatyoranyinterwt
therein or contains any right of first refusal relating to any sale of the Property or any portion
thereof or interest therein.

4. 1y of Leasing Information and ments. Borrower shall promptly
(a) deliver to Lender such monthly rent rolls, leasing schedules and reports, operating statements,

Il -
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‘ financial statements for all tenants other than tenants with a lease term for less than one year and

other information regarding tenants and prospective tenants or other leasing information as
Lenderfromtimetotimemayrequest.and(b)withrespeettoallMajorLeases,obtainand
deliver to Lender such estoppel certificates and subordination and attornment agreements
exemtedbysuchtmants(andguarantors,ifany)inmehformsaslmdafmmtimetoﬁmemay
require.

5. Income from the Property. Borrower shall first apply all income from leases and
all other income derived from the Property to pay costs and expenses associated with the
ownership, maintenance, development, operation and marketing of the Land and Improvements,
including all amounts then required to be paid under the Loan Documents and the Environmental
Ayeanan,beforeusingorapplyingsuchinoomcformyothapm-poso.

6. Compliance and Default. As additional conditions to Lenders' obligations under
thisAg:eanent,alltenantshavingtherigbttodosomustapproveallPlansandallchangu
thereto, the construction of the Improvements, and all other aspects of the Project requiring
tenants' approval. A default by Borrower under or any failure by Borrower to satisfy any of the
conditions of 8 lease shall constitute a Default under this Agreement. Borrower shall promptly
notify Administrative Agent in writing of any failure by any party to perform any material
obligation under any lease, any cvent or condition which would permit a tenant to terminate or
cancelaleasc,oranynoﬁccgiva)byatmantwimrespecttotheforegoing,specifyingineach
case the action Borrower has taken or will take with respect thereto. .

. -12-
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"J"
[INTENTIONALLY LEFT BLANK]
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@) Subjeettothctermsandcondiﬁomsetforthherein.(A)theUClssuuha_s
issued the Letter of Credit and agrees, in reliance upon the agreements of the other Lenders set
forthinthianhibit"K",(l)ﬁomﬁmetoﬁmeonany-Busianaydwingtheperiodﬁomthe
datnofthisAyeanentunﬁlﬂchtterofCredithpimﬁonDate.toamendthobctterofCtedit
previouslyissuedhyit,inaccordancewithSectioanelow,andQ)tohonordmﬁsuudame
utterofCredit;nnd-(B)ﬁeLmdmmeﬂlymbpﬂcipﬁeintheLoﬁaofCreditismed
fortheacconntoftheﬂomwet;mxidﬂﬂntthcucIssua'shallnotbeobligatedmmﬂ:emy
UCCredithtensionwithmpeatomcLetteromedit(othaﬂmnthcissnmceofﬂnbem:rof
Credit),andnoLendashllll?eobligatedtopatticipatain,thcl.ettcomeditifasofthedmﬁ
such L/C Credit Extension, the Outstanding Amount of all L/C Obligations and all Loan
advances would exceed the combined Commitments.

(ii) The L/C Issuer shall be under no obligation to amend the Letter of Credit
ifthelJCIsmorthebencﬂciaryofsuchLeﬁerofC:editdoes»mtacceptﬂwpmposed

amendment to such Letter of Credit.

@) The Letter of Credit shall be amended upon the request of the Borrower -
deliva'edtotheUCIssuer(withncopytoﬂxeAdnﬁnistraﬁveAgent)inmeformofamof
Credit Application, appropriately completed and signed by Borrower. Such Letter of Credit.
AppﬁcaﬁonmustbomecivedbytheUCksuamddtcAdminimaﬁwAgentnotlatumm
ll:OOa.m.,Admixﬁs&ativeAgmt‘sTime,atleaﬁtwoBminessDays(orswhlaterdatemdtimc
as-theUCIssuamayagreeinapmﬁaﬂarimwnocinitsmledisaeﬁon)pﬁormmepmposedr
date of amendment. SuchLettaofCreditApplieaﬁonshallspecifyinformanddetaﬂ
satisfnctorytomeUCIsma(A)ﬂxcpmposeddatcofmendmenttha‘eof(wlﬁchshaﬂbea
BusinessDay);(B)thcnahmofdwpmposedamendment;md(C)suchoﬂwmauenastthC

Issuer may require.

(id) Prompdyaﬁareceiptofmy-battctofCreditAppﬁcaﬁon,meUCIsma
will confirm with the Administrative Agent (by telephone or in writing) that the Administrative
AgemhasxeoeivedacopyofsttheucroanditApplicaﬁonﬁvmtheBonowermd,ifnot,thc
UCIssnawillprovidetheAdminiskaﬁveAgmtwithaeopydwreoﬁ Upon receipt by the L/C
hsuaofwnﬁlmaﬁonﬁomtheAdminimaﬁwAgunmatmcmquutedmmdmuuispamimd
inacwrdancewiﬂnhe-tamshaeoﬂthm.mbjeawthetamsmdwndiﬁmshmﬁthclJC
lssuershall,onthemquesteddate,enterintoﬂmapplicablemnendmentinaccordamwiththe
L/C Issuer's usual and customary business practices. Each Lender shall be deemed to, and

"onnllyagreesto,pmchaseﬁ'omtthCIssu«apatﬁcipationin
ttheuerofCreditinanamountequaltothepmdudofmLendu‘stRataShmtimesthc
amount of the Letter of Credit.
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. (i)  Promptly after its delivery of any amendment to the Letter of Credit to an
advising bank with respect thereto or to the beneficiary thereof, the L/C Issuer will also deliver
to the Borrower and the Administrative Agent a true and complete copy of such amendment.

@ Upon receipt from the beneficiary of the Letter of Credit of any notice of a
drawing under the Letter of Credit, the L/C Issuer shall notify the Borrower and the
Administrative Agent thereof. Not later than 11:00 a.m., Administrative Agent's Time, on the
date of any payment by the L/C Issuer under the Letter of Credit (each such date, an "Honor
Date"), the Borrower shall reimburse the L/C Issuer through the Administrative Agent in an
amount equal to the amount of such drawing. If the Borrower fails to so reimburse the L/C
Issuer by such time, the Administrative Agent shall promptly notify cach Lender of the Honor
Date, the amount of the unreimbursed drawing (the "Unreimbursed Amount”), and the amount of
such Lender's Pro Rata Share thereof. In such event, the Borrower shall be deemed to have
requested an advance of Base Rate Principal to be disbursed on the Honor Date in an amount
equalmtheUmthnbmsedAmmmgsubjeamﬂwmmefthemuﬁlizedpmﬁonofdw
combined Commitments and subject to the condition that Administrative Agent shall have
received and approved of evidence satisfactory to Administrative Agent that no Default or any
event which, with the giving of notice or the lapse of time or both, could become a Default,
exists. Any notice given by the L/C Issuer or the Administrative Agent pursuant to this
subsection may be given by telephone if immediately confirmed in writing; provided that the
lack of such an immediate confirmation shall not affect the conclusiveness or binding effect of
such notice.

(id) Each Lender (including the Lender acting as L/C Issuer) shall upon any
notice pursuant to the subsection above make funds available to the Administrative Agent for the
account of the L/C Issuer at the Administrative Agent's Office in an amount equal to its Pro Rata
Share of the Unreimbursed Amount not later than 1:00 p.m., Administrative Ageat's Time, on
the Business Day specified in such notice by the Administrative Agent, whereupon, subject to
the provisions of the subsection below, each Lender that so makes funds available shall be
deemed to have made an advance of Base Rate Principal to the Borrower in such amount. The
Administrative Agent shall remit the funds so received to the L/C Issuer.

(iii)  With respect to any Unreimbursed Amount that is not fully refinanced by
an advance of Base Rate Principal because the conditions set forth in Section 3(i) of this
Exhibit "K" for such an advance cannot be satisfied or for any other reason, the Borrower shall
be deemed to have incurred from the L/C Issuer an L/C Borrowing in the amount of the
Unreimbursed Amount that is not so refinanced, which L/C Borrowing shall be due and payable
on demand (together with interest) and shall bear interest at the Past Due Rate. In such event,
each Lender's payment to the Administrative Agent for the account of the L/C Issuer pursuant to
the subsection above shall be deemed payment in respect of its participation in such L/C
'Borrowing and shall constitute a participation in such L/C Borrowing from such Lender in
satisfaction of its participation obligation under this Section.

(iv) Until each Lender funds its Loan advance or participation in an L/C
Borrowing pursuant to this Section to reimburse the L/C Issuer for any amount drawn under the

-K-2-
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Letter of Credit, interest in respect of such Lender's Pro Rata Share of such amount shall be
solely for the account of the L/C Issuer.

v) BachLu\du‘sobﬁgaﬁontomakeaLoanadvmoeorparﬁcipaﬁoninmch
L/C Borrowing to reimburse the L/C Issuer for amounts drawn under the Letter of Credit, as
contemplated by this Section, shall be absolute and unconditional and shall not be affected by
any circumstance, including (A) any set-off, counterclaim, recoupment, defense or other right
which such Lender may have against the L/C Issw,deomwaoranyothapaaonforany
tusonwhmocva:(B)theocctmceoroonﬁnumoeofaDefaultorevmtofDefuﬂt,or(C)
anyothaoccmreme,wa;toreondiﬁon.whethaornotshnﬁntomyoftheforegoing;
provided, however, that each Lender's obligation to make an advance of Base Rate Principal
to this Section issubjeettotheconditiomsetforﬂlinSectionli(i)ofmisExhﬂ)it"K"
for such advance. Nosuchrehnbmsemmtshaﬂrelievcoroﬂuwiseimpairtheobligaﬁonofthe
BonowutotcimbursethoucIsmnrfortheamountofanypaymmtmﬁebytheucm
undutheLe&a‘ofCredit,togetbuwithintaestupmvidedhaein.

(vi)  If any Lender fails to make available to the Administrative Agent for the
awonntoftheUCIssuaanyamountreqxﬁmdtobepddbyswhunderpmmttoﬂw
foregoingprovisionsofﬂxisSecﬁonbythctimcspeciﬁedinmbsection(ii),theUCIssuershall
bcentiﬂedtorecoverfmmsuchl.ender(actingthroughtheAdminimtiveAgmt),ondanand,
suchamountwidxintuestthereonforthep«iodﬁ'omthedatewchpaymmtisreqtﬁredtothc
dateonwhichsuchpaymentisimmediatelyavailabletomeUCIssuaatarateperannumequal
totheFedaalFmdsRateﬁ'omﬁmetoﬁmeineffect. A certificate of the L/C Issuer submitted
toanyLendu‘(throughthcAdministraﬁveAgent)withmpedtoanyamomtsowingundathis
clmse(vi)shallbeconclusiveabsmtmanifestm.

4, R 0 icipations.

@ AtanytimeaﬁertheUClssuerhasmadoapaymmtnndathclmof
Creditandhasreedvedﬁomanchndas\thendet’spmﬁcipwoninaUCBomwingin
mpectofmhpaymentinwoordanoewithﬁxhibitl(, Section 3, if the Administrative Agent
receives for the account of the UClsmanypaymmtinmpectofﬂxemlatedUnrehnbursed
Amomtmmtautﬂlaeon(whahadirwﬂyﬁomtthomwaoromawisqmchxdingpmewds
of Cash Collateral applied thereto by the Administrative Agent), the Administrative Ageat will
distributetosuchLendaitstRataShm(appmpﬁatelyadjusted,intheeaseofintuest
payments, to reflect the period of time Lender’s participation payment was outstanding) thereof
in the same funds as those received by the Administrative Agent.

' (i)  If any payment received by the Administrative Agent for the account of
theUCIssuerp\n'suanttoExhibitK.,SecﬁonS(i)iareq\ﬁredwbereuuned.\md«anyofthe
circumstances described in Section 7.5 (including pursuant to any scttlement entered into by the
L/C lssuer in its discretion) each Lender shall pay to the Administrative Agent for the account of

rateperannumequaltothcl’eda‘alFundsRateﬁ'omtimetoﬁmcineﬁ'ect.

-K-3- -
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5. Obligations Absolute. The obligation of the Borrower to reimburse the L/C Issuer
for each drawing under the Letter of Credit, and to repay each L/C Borrowing, shall be absolute,
unconditional and irrevocable, and shall be paid strictly in accordance with the terms of this
Agreement under all circumstances, including the following:

@) any lack of validity or enforceability of the Letter of Credit, this
Agreement, or any other agreement or instrument relating thereto;

(i)  the existence of any claim, counterclaim, set-off, defense or other right
that the Borrower may have at any time against any beneficiary or any transferee of the Letter of
Credit (or any Person for whom any such beneficiary or any such transferee may be acting), the
UCIssuummyothapason.whcthainwmeoﬁmwiﬂnhisAgreemamthemsacﬁons
contemplated hereby or by the Letter of Credit or any agreement or instrument relating thereto,
or any unrelated transaction;

(iif) any draft, demand, certificate or other document presented under the
Letter of Credit proving to be forged, fraudulent, invalid or insufficient in any respect or any
statanentthacinbdngmmwminwumteinmympect;oranylouorddaymmc
transmission or otherwise of any document required in order to make a drawing under the Letter
of Credit;

(iv) any payment by the L/C Issuer under tho Letter of Credit against
prwmtationofadraﬂorcaﬁﬁatcmatdoesnotstxictlyeomplywithmetumsofthcLetta'of
Credit;oranypaymentmadcbyﬂwucIssuerunduthcl.etterofCredittoanypason

ing to be a trustee in bankruptcy, debtor-in-possession, assignee for the benefit of
creditors, liquidator, receiver or other representative of or successor to any beneficiary or any
transferee of the Letter of Credit, including any arising in connection with any proceeding under
any Debtor Relief Law; or

(v)  any other circumstance or happening whatsoever, whether or not similar to
any of the foregoing, including any other circumstance that might otherwise constitute a defense
available to, or a discharge of, the Borrower.

The Borrower shall promptly examine a copy of the Letter of Credit and cach amendment
thereto that is delivered to it and, in the event of any claim of noncompliance with the Borrower's
instructions or other irregularity, the Borrower will immediately notify the L/C Issuer. The
Borrower shall be conclusively deemed to have waived any such claim against the L/C Issuer
and its correspondents unless such notice is given as aforesaid.

6. Role of L/C Issuer. Each Lender and the Borrower agree that, in paying any
drawing under the Letter of Credit, the L/C Issuer shall not have any responsibility to obtain any
document (other than any sight draft, certificates and documents expressly required by the Letter
of Credit) or to ascertain or inquire as to the validity or accuracy of any such document or the
authority of the Person executing or delivering any such document. None of the L/C Issuer, any
Agent-Related Person nor any of the respective correspondents, participants or assignees of the
L/C Issuer shall be liable to any Lender for (i) any action taken or omitted in connection
herewith at the request or with the approval of the Lenders or the Required Lenders, as
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applicable; (ii) any action taken or omitted in the absence of gross negligence or willful
misconduct; or (iii) the due execution, effectiveness, validity or enforceability of any document
or instrument related to the Letter of Credit or Letter of Credit Application. The Borrower
hmbyassmnesnllrisksoftheactsoromissionsofmybaxcﬁciaryortmnsfmwithmpeetto
itsuseoftthettetomedit;provided,howcver,matthisassmnptionisnotintendedto,and
shn.llnot,precludetheBomwcr’spmuingsuchrightsandranediesasitmayhaveagainstthc
beneficiary or transferce at Law or under any other agreement. None of the L/C Issuer, any
Agent-Related Person, nor any of the respective correspondents, participants or assignees of the
L/C Issuer, shall be liable or responsible for any of the matters described in clauses (i) through
(v)oftheabovcSeﬁommmmmnmymingmsuchclms«mmewnmy
notwithstanding.theBomwu'mnyhaveaclaimagninsttheUCIssuer,andtheUCIsma'mny
bcliabletotheBomwer,totheextent,butonlytothoextent.ofanydirect,asopposodto
ial or exemplary, damages suffered by the Borrower which the Borrower proves were
cansedbytheUCIssua‘swillﬁ:lmisconductorgm&ncgligmeeortheUC Issuer's willful
failmotopayunda‘thoLduromeditaﬁerthepresentaﬁontoitbythebeneﬁciaryofasight
draft and certificate(s) strictly complying with the terms and conditions of the Letter of Credit.
lnf\mheranceandnotinlimitaﬁonofdwforegoing.thcucIssuermayaweptdocmemathnt
appearontheirfaeetobeinoda,wiﬂm\nmponm’bilityforﬁndxamvesﬁgaﬁon,mgardlmof
anynoﬁceorinfoxmaﬁontotheeonm.andtheUCIssuu'shallnotbemponsibleforthe
validityorsuﬁcimcyofanyinsuumaumfuﬁngorassigﬁngorpmporﬁngmmfaor
assigntheLcttcrofCreditordxeriglmorbeneﬁtsthuamderorpmceedathereof.inwholeorin
patt,whiehmaypmvctobeinvalidorine&’ecﬁvcforanyreason. '

7. MMUmdﬁmofmeAdminimnﬁveAm(i)ifdwUC
Issuahuhonmedmyﬁxﬂorpmﬁaldmwingmqueﬂmdatbcmof&editmdswh
drawinghasmultedinanUCBonowing,or(ii)if,asoftheLettu'ofCreditExpimtionDdte,
thcImofCreditmayforanyreasonremainoutstandingandparﬁallyorwhollylmdmwn,ﬂxe
Borrower shall immediately Cash Collateralize the then outstanding amount of all L/C
Obligaﬁons(inanmountequaltosuchoutsmndingamomtdetaminedasofmedateofsuch
IJCBormwingorﬂ:e[.ettaofCreditExpiraﬁonDate,asﬂzecasemaybe)whichmnotah‘eady
Cash Collateralized. For the purposes hereof "Cash Collateralize” means to pledge and deposit
withordclivcrtotheAdministmtiveAgmt,forthebeneﬁtofmeUCIasuerandtheLcndas,as
collateral for the L/C Obligations, cash or deposit account balances pursuant to documentation in
formandsubsmncesaﬁafactmywﬁxeAdminismﬁwAgmtandtthChma(which
documents are hercby consented to by the Lenders). Derivatives of such term shall have

ing meaning. The Borrower hereby grants the Administrative Ageat, for the benefit
oftheIJCIssuamdthebmdaa,useanityimautinallsuchcashanddepositaocomt
balances and all proceeds of the foregoing. Cash collateral shall be maintained in blocked, non-
interest bearing deposit accounts at Bank of America.

8.  Applicability of ISP98 and UCP. Unless otherwise expressly agroed by the L/C
Issuer and the Borrower, (i) the rules of the "International Standby Practices 1998" published by
thclnsﬁMcofInta‘naﬁonnlBanldngLaw&Practice(orsuchlataversionthereofumaybein
cffect at the time of issuance) shall apply to the Letter of Credit, and (i) the rules of the Uniform
Customs and Practice for Documentary Credits, as most recently published by the International
Chamber of Commerce (the "ICC") at the time of issuance (including the ICC decision published
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by the Commission on Banking Technique and Practice on April 6, 1998 regarding the European
single currency (euro)) shall apply to the Letter of Credit if a commercial letter of credit.

9. Letter of Credit Fecs. The Borrower shall pay to the Administrative Agent for the
account of each Lender in accordance with its Pro Rata Share (and prorated for each Lender for
the period of time such Lender is a lender hereunder) a Letter of Credit fee for the Letter of
Credit equal to the Letter of Credit Fee Rate times the daily maximum amount available to be
drawn under the Letter of Credit (whether or not such maximum amount is then drawn under the
Letter of Credit). Such fee for the Letter of Credit shall be due and payable on the date the Letter
of Credit was issued and on the same date of each successive year thereafter until the carlier of
such time that the Letter of Credit is no longer outstanding or the Letter of Credit Expiration
Date. Borrower shall receive a credit for any fees previously paid in connection with the
issuance of the Letter of Credit. For the purposes hereof, “Letter of Credit Fee Rate” shall mean
the rate of 2% per annum prior to the recording of the Deed of Trust and 1% per anoum
thereafter.

sguer. In addition, the

10.

M JRARN gL BN BYSUIG 389 & -l
Borrower shall pay directly to L/C Issuer for its own account the customary issuance,
'on,amendm&mdothapmceesingfeu,andothamndudcommdchmoﬂho
L/C Issuer relating to letters of credit as from time to time in effect. Such customary fees and
standard costs and charges are due and payable on demand and are nonrefundable.
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EXHIB "
ASSIGNMENT AND ASSUMFTION

This Assignment and Assumption (this "Assignment") is dated as of the Effective Date
set forth below and is entered into by and between ("Assignor”) and
("Assignee”). Capitalized terms used but not defined herein shall have
the meanings given to them in the Construction Loan Agreement identified below (the "Loan
Agreement”), receipt of a copy of which is hereby acknowledged by Assignee. The Standard
Terms and Conditions set forth in Annex ] attached hereto are hereby agreed to and incorporated
hudnbyrefaencemdmadcapaﬁofﬂﬁaAssimmaﬁuifsetforﬂ:haﬁninﬁm.

For an agreed consideration, Assignor hereby irrevocably sells and assigns to Assignee,
andAssigneehaebykmoeablypmhasamdusumesﬁomAasipor,subjeawmdin
accordance with the Standard Terms and Conditions and the Loan Agreement, as of the Effective
Date inserted by Administrative Agent as contempiated below, (i) all of Assignor’s rights and
obligaﬁonsasaLendctundermeLoanAgreancntandanyodmdocmnmtaorinstmnam
deﬁvaedpmsuamchuuomthceanrdmdwtheamomtmdpammguimmidmﬁﬁed
below of all of such outstanding rights and obligations of Assignor under the respective facilitics
identified below, and (ii) to the extent permitted to be assigned under applicable Law, all claims,
suits,causuofactionandanyotherrightofAssignor(initscapacityasalmdu')againstany
pasomwhahaknownormknown,misingundaminwmwﬁonwithmclﬁmAmam
any other documents or instruments delivavdpmsumnthaetoorinanywaybasedonorrelated

to any of the foregoing, including, but not limited to, contract claims, tort claims, malpractice
claims, stamtoryclaimsandanothaclahmatuworinethy,mlatedmmcﬁghtsmd
obligations sold and assigned pursuant to clause (i) above (the rights and obligations sold and
assigned pursuant to clauses (i) and (ii) above being referred to herein collectively as the
»Assigned Interest”). Such sale and assignment is without recourse to Assignor and, except as
expressly provided in this Assignment, without representation or warranty by Assignor.

1. Assignor:
2. Asgignee: (is an Affiliate/Approved Fund of
7 .
" Borrower(s): OPUS WEST CORPORATION, a Minnesota corporation

Administrative Agent: BANK OF AMERICA, N.A., a national banking
association, as the administrative agent under the Loan

Agreement

The Construction Loan Agreement, dated as of , 2007,
among Opus West Corporation, a Minnesota corporation, the
Lenders parties thereto, and Bank of America, N.A., a8
Administrative Agent
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Assigned Interest:

Aggregate
" Amount of Amount of Percentage

Commitment/Loans Commitment/Loans Assigned of
for all Lenders Assigned Commitment/Loans

s s %

Effective Date: _,20__[TO BE INSERTED BY ADMINISTRATIVE
AGENT AND WHICH SHALL BE THE EFFECTIVE DATE OF RECORDATION OF
TRANSFER IN THE REGISTER THEREFOR.]

The terms set forth in this Assignment are hereby agreed to:
ASSIGNOR:

By:

Title:

ASSIGNEE:

[Consented to and] Accepted:

as Administrative Agent

By:

Title:

[Consented to:]

By:

Title:
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ANNEX 1 TO ASSIGNMENT AND ASSUMPTION
STANDARD TERMS AND CONDITIONS FOR

1.1.  Assignor. Assignor (a) represents and warrants that (i) it is the legal and
beneficial owner of the Assigned Interest, (ii) the Assigned Interest is free and clear of any lien,
encumbrance or other adverse claim, and (iii) it has full power and authority, and has taken all
action necessary, to execute and deliver this Assignment and to consummate the transactions
contemplated hereby; and (b) assumes no responsibility with respect to (i) any statements,
warranties or representations made in or in connection with the Loan Agreement, any other Loan
Document or the Environmental Agreement, (i) the execution, legality, validity, enforceability,
genuineness, sufficiency or value of the Loan Documents, or any collateral thereunder, or the
Environmental Agreement, (iii) the financial condition of Borrower, any of its Subsidiarics or
Affiliates or any other Person obligated in respect of any Loan Document or the Environmental
Agreement, or (iv) the performance or observance by Borrower, any of its Subsidiaries or
Affiliates or any other Person of any of their respective obligations under any Loan Document or
the Environmental Agreement.

1.2. Assignee. Assignee (a) represents and warrants that (i) it has full power and
authority,andhastakenaﬂacﬁonnmsary,tocxewtcanddeﬁverthisAssignmanandto
consummate the transactions contemplated hereby and to become a Lender under the Loan
Agreement, (i) it meets all requirements of an Eligible Assignee under the Loan Agreement
(subject to receipt of such consents as may be required under the Loan Agreement), (iii) from
and after the Effective Date, it shall be bound by the provisions of the Loan Agreement as a
Lender thereunder and, to the extent of the Assigned Interest, shall have the obligations of a
Lender thereunder, (iv) it has received a copy of the Loan Agreement, together with copies of the
most recent financial statements delivered pursuant to Section 3.9 thereof, as applicable, and
such other documents and information as it has deemed appropriate to make its own credit
analysis and decision independently and without reliance on Administrative Agent or any other
Lender to enter into this Assignment and to purchase the Assigned Interest on the basis of which
it has made such analysis and decision, and (v) if it is a8 Foreign Lender, attached hereto is any
documentation required to be delivered by it pursuant to the terms of the Loan Agreement, duly
completed and executed by Assignee; and (b) agrees that (i) it will, independently and without
reliance on Administrative Agent, Assignor or any other Lender, and based on such documents
and information as it shall deem appropriate at the time, continue to make its own credit
decisions in taking or not taking action under the Loan Documents and the Environmental
Agreement, and (i) it will perform in accordance with their terms all of the obligations which by
the terms of the Loan Documents and the Environmental Agreement are required to be
performed by it as a Lender.

13 Assignee’'s Address for Notices, etc, Attached hereto as Schedule | is all
contact information, address, account and other administrative information relating to Assignee.
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2. Payments. From and after the Effective Date, Administrative Agent shall make all
payments in respect of the Assigned Interest (including payments of principal, interest, fees and
other amounts) to Assignee whether such amounts have accrued prior to or on or after the
Effective Date. Assignor and Assignee shall make all appropriate adjustments in payments by
AdminimaﬁveAgentforpaiodspriortotheEﬁ'ecﬁveDateorwithmpecttothemaldngofthis
Assignment directly between themselves. :

3. General Provisions. This Assignment shall be binding upon, and inure to the
benefit of, the parties hereto and their respective successors and assigns. This Assignment may
be executed in any number of counterparts, which together shall constitute one instrument.
Deliveryofanexecutedwmterpﬁofasi@anxepageofthisAssipmmtbyteleoopyshaube
effective as delivery of a manually executed counterpart of this Assignment. This Assignment
shallbegovemedby,andconmwdinawmdancewith,theLawoftheSmeofAﬁmna.
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. SCHEDULE 1 TO ASSIGNMENT AND ASSUMPTION

ADMINISTRATIVE DETAILS

(Assignee to list names of credit contacts, addresses, phone and facsimile numbers, electronic
mail addresses and account and payment information)

(C)) LIBOR Lending Office:

Assignee Name:
Address:

Mail Code:
Attn.:
Telephone:
Facgimile:
Electronic Mail:

®) Domestic Lending Office:

Assignee Name:
Address:

Mail Code:

Attn.:
Telephone:
Facsimile:

Electronic Mail:

(©) Notices:

Assignee Name:
Address:

Mail Code:
Attn.:
Tel :
Facsimile:

Electronic Mail:

d Payment Instructions:

Account No.:
Attn.:
‘ Reference:

-LS-
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S >

FOR VALUE RECEIVED, OPUS WEST CORPORATION, a Minnesota corporation
("Borrower,"” whether one or more), hereby promises to pay to the order of
("Lender™), under that certain Loan Agreement (defined below) among
Borrower, Bank of America, N.A., a national banking association (together with any and all of
its successors and assigns, ~Administrative Agent”) as agent for the benefit of the lenders
(collectively, "Lenders™) from time to time a party to that certain Construction Loan Agreement
(the "Loan Agreement”) dated , 2008, without offset, in immediately available
funds in lawful moncy of the United States of America, &t Administrative Agent's Office as
defined in the Loan Agreement, the principal sum of
DOLLARS ($ ) (or the

id balance of all principal advanced against this Note, if that amount is less), together with
intumonthetmpaidprincipalbalanceoftlﬁsNoteﬁ'omdaytodayomstandingasheteinaﬁer
provided.

1. Nott 2gt: Payment Schedule an ity Date. This Note is one of the
NotesrefaredtpindxcLoanAgreanentandisentiﬂedtothe ts thereof and subject to
prepayment in whole or in part as provided therein. The eatire principal balance of this Note
then unpaid shall be due and payable at the times set forth in the Loan Agreement. Accrued
unpaidintuestshnl]bedueandpayablcatthctimesanda:meintetmme(s)setfort!ﬁnthe
LoanAgreemmtuntilaﬂprincipalandaccmedhnawowingonﬂﬁsNoteshaﬂhavebewﬁ:lly
paid and satisfied. Anyammmtnotpaidwhenducmdpayablchczamda;hall,toﬂleatan
panﬁttedbyapplicableLaw,bmintamtand,ifappﬁeable,alatechargcassetfoﬂhinthe
Loan Agreement.

2. Security; Loan Documents. The security for this Note includes a Construction
Deedomest,Assignment,SeanityAgmaneutandFimeﬂing(wlﬁd;asitmayhavebeenor
mybeunmded,maate&modiﬁedmmpplanamdﬁomﬁmewﬁme,ishadnmﬂedthem
of Trust™) dated , 2008 from OPUS WEST CORPORATION, a Minnesota
wrpmaﬁon,mPRIAP,ma,uTmstequuingminpmpatymChhwlﬁns,SmBawdim
County, California described therein (the "Property”). This Note, the Deed of Trust, the Loan
Agxeunananddloﬂ:adoannmmworhauﬁaseaning.guumtedngmexeamdin
oonnectionwithﬂ:eloanevidmcedbythiaNote(the"ng"),asthosmnchavebeaxormaybe
mnmded,reetated,modiﬁedmmpplananedﬁomﬁmcmﬁmthacinsomeﬁmacaned
individually a "Loan Document” and together the "Loan Documents.” Notwithstanding the
foregoing, the Environmental Indemnity Agreement of even date herewith ("Environmental
Indemnity Agreement”) is not a Loan Document.

M-l -
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Defaults.

(a) It shall be a default ("Defanit"™) under this Note and each of the other Loan
Documents if (i) any principal, interest or other amount of money due under this Note is not paid in
fullwithinﬁve(S)daysofﬂxedm%mdue,regm'dlwsofhows\whamountmyhavebecome
due, (ii) any covenant, agreement, condition, representation or warranty herein or in any other
IpanDocmnentisnotﬁlﬂym:dﬁmdypafmmed,obwvedorkept,mbjeatomyappﬁeablo
gmceormpaiods,or(iii)thereshalloounmydcfmxltorevmtofdcfmltmd«ﬂwneedof
TtustoranyodxaInanDocmnaﬁ,snbjwttoanyapplieablogweormpaiods. Upon the
WofammmeAgmtmbeofmmmmeﬁmwdedm
ﬂwmpaidpﬁndpdbalmcemdmndhﬂunpddintaﬂondﬁsNotqmdaﬂodwmm
due hereunder and under the other Loan Documents, at once due and payable (and upon such
dedmﬁon,thesmneshaﬂbeatoncedueandpoynhlc),toforeclosomyﬁmsandseunityintauu
secmingpaymmthueofmdtocxadscanyofitsoﬂnrrighm,powuamdranedieuunderthis
Note, under any other Loan Document, or at Law or in equity.

(b) Al of the rights, remedies, powers and privileges (together, "Rights") of
AdmitﬁstraﬁchganonbehalfofI.mdaspmvidedforinthisNowandinanyothaLoan
Document are cumulative of each other and of any and all other Rights at Law or in equity. The
reoonwmykightshannotpravunﬂwwanrwbseqManploymemofmyoﬁm
appropriate Right. Nosingleorparﬁalexudsoofmykightshaﬂahmstitorpmdudeanyothu
or further exercise thereof, and every Right may be exercised at any time and from time to time.
NofnihnebyAdminimﬁwAgunmLmdaswuacise,mdmddaymmmgmyRigm,
includingtherightmaocelerateﬂxemmnrityofthisNote,shanbemm:edasawaivaofany
Default or as a waiver of any Right. Without limiting the generality of the foregoing provisions,
thewoeptanccbybaxdaﬁomﬁmemﬁmeofmypaymanmndadﬁsNotewhichispastdueor ;
whichislessthanthepaymentinﬁxllofallmnomtsdueandpayableatthctimeofawbpaymmt,
shallnot(i)oonsﬁuneawaivaoforhnpairorexﬁnglﬁshtheriglnofAdminimﬁveAgmtor
Lenders to accelerate the maturity of this Note or to exercise any other Right at the time or at any
subsequantime,ormﬂlifymypuiorexaciseofanysucbkight,(ﬁ)constitmeawaiverofd:e
requiremaxtofpmctualpaymanandpafonnmccoranovaﬁoninanympect,or(iii)inanyway
excuse the existence of a Default.

(c) If any holder of this Note retains an attomey in connection with any
Defaultoratmann'ityortooollect,mforceordefmdthisNoteoranyothaLoanDocmnemin
any lawsuit or in any probate, reorganization, bankruptcy, arbitration or other proceeding, or if
Borrower sues any holder in connection with this Note or any other Loan Document and does not
pmail,thmBomwuayeestopaytouchsuchholda,inadditiontopﬁncipal,intautmd
any other sums owing to Lender{s) hercunder and under the other Loan Documents, all costs and
expaxsesincmredbysuchholdetinu-yingwoollectdxisNoteorinanymhsuitorpmceeding.
including, without limitation, attorneys' fees and expenses, investigation costs and all court costs,
whether or not suit is filed hereon, whether before or after the Maturity Date, or whether in
connection with bankruptcy, insolvency or appeal, or whether collection is made against
Borrower or any guarantor or endorser or any other person primarily or secondarily liable
hereunder.
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4, Heirs essors and Assigns. The terms of this Note and of the other Loan
Documents shall bind inure to the benefit of the heirs, devisees, representatives, successors
and assigns of the parties. The foregoing sentence shall not be construed to permit Borrower to
assign the Loan except as otherwise permitted under the Loan Documents. As further provided
intheLoanAgxeanent,aI.mdermay,atanytime,sell,tnnsfer,orassimallorapolﬁonofits
intaestinﬂﬁsNoto,theDeedomestandtlwotherlAanDocmncnts,assetforﬂlinthel.oan

Agreement.

5. General Provisions. Time is of the essence with respect to Borrower’s obligations
under this Note. IfmethmonepusonormﬁtyexmﬂﬁsNoteasBomwu,allofsaid
paxﬁashaﬂbejoinﬂyandsevaaﬂyliablcibrpaymanoftheindebmevidmedhaeby.
Bomwumdaﬂsmeﬁa.mdomguMmmdmyothapmtymworhamﬁaﬁablefotﬁw
paymemofthisNoteinwholeorinpm,haebyscva'ally(a)waivedunand,presennnmtfor
payman,noﬁceofdishonorandofnonpaymmt,pmm,noticeofpmtest,noﬁceofintunm
accelerate, notice of acceleration and all other notices (except any notices which are specifically
requiredbyﬂxisNoteoranyothaLoanDocumun),ﬁlingofstﬁtanddiligenccincollwtingdﬁs
Notemmfordngmyofﬂnsemnityhaefon(b)wwmymbwmﬁommbordimﬁon,
exchmgeotrelmeofanysuchsecmityor&erdeaseofanypmtyprﬁnaxﬂyoraecondatﬂyliablo
hawn;(c)agreed:andﬂuAdmhﬁsmﬁveAganmrmyLendashaﬂberequhedﬁmw
insﬁmtemitoruhmstitsremediahereonagninstBomwuoroﬂlmliableortobeoomeliable
huwnmhpafeaorenﬁmeiuﬁghuagxinstthanormymnityhaefon(d)manwany
extensionsotpostponanumofﬁmcofpaymanofﬂxisNoteformypaiodorpuiodaoftimcand
toanyparﬁalpaymam,befoxeoraﬁummnity,andtoanyothahxdtdgmcuwithmspeahum,
without notice thereof to any of them; and (¢) submit (and waive ail rights to object) to
mn-adudwmmﬂjtnisdicﬁmofmym«fedaalemmsitﬁngindwdtymdwm,md
vameinthedtyorcotmty,inwlﬁcbpaymaﬂishobemadeasspedﬁedin&g‘gg_lofﬂﬁsNotq
fortheenforcanmtofanyandallobligationsunde:tlﬂsNotcmddmLoanDoamans;(t)waivc
thebmeﬁtofaﬂhomweadandaimﬂuuunpﬁommmmisNotq(g)ageemmdrﬁabiﬁty
undamisNowshanmtbeaﬂ'eaedmhnpdmdbymydaammaﬁmmatmymxityMW
limtakznbyLenduwsectmthisNotcisinvalidormpcfected;and(h)herebysubordinateany
andallrightsagainstBonowaandanyofthesemrityformepaymmtofﬂﬂsNote,whemuby
submgation,agreananmothawise,unﬁltlﬁsNotcispaidinﬁxﬂ. A determination that any
pmvisionofthisNoteisunenforwableorinvalidshallaotaﬂ'eadwa)fo:mbilityorvalidityof
anyotherprovisionandthedetaminationthattheappﬁcaﬁonofanypmvisionofﬂﬁsNotemany
personorcircmnsumceisiﬂeplormaxfombleshallnotaﬂ'ectﬂleenfoweabﬂityorvalidityof
such provision as it may apply to other persons or circumstances. This Note may not be amended
exoepthawﬁﬁngspedﬁmﬂyintaﬂdﬁorawhpmsemdexeaﬂedhythcmagﬁmtwhom
enforcement of the amendment is sought. Captions and headings in this Note are for convenience
only and shall be disregarded in construing it. The words "include” and "including" shall be
interpreted as if followed by the words "without limitation.” THIS NOTE, AND ITS VALIDITY,
ENFORCEMENT AND INTERPRETATION, SHALL BE GOVERNED BY ARIZONA LAW
(WITHOUT REGARD TO ANY CONFLICT OF LAWS PRINCIPLES) AND APPLICABLE

UNITED STATES FEDERAL LAW.

6. Notices. Anynotice,reqwt,ordunmdtooruponBonowerorLendashallbe
deanedwhavebempmpalygivenmmadewhmdeﬁvaedinwcordancewdﬂxﬂxebom

Agreement.

-M-3-
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THE WRITTEN LOAN DOCUMENTS REPRESENT THE FINAL AGREEMENT
BETWEEN AND AMONG THE PARTIES AND MAY NOT BE CONTRADICTED BY
EVIDENCE OF PRIOR, CONTEMPORANEOUS OR SUBSEQUENT ORAL AGREEMENTS
OF THE PARTIES. THERE ARE NO ORAL AGREEMENTS BETWEEN THE PARTIES.

IN WITNESS WHEREOF, Borrower has duly executed this Note as of the date first above
written.
BORROWER:

OPUS WEST CORPORATION, a Minnesota
corporation

By:
Name:
Title:

QBACTIVE\S993348.8
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EXHIBIT "N"
SCHEDULE OF LENDERS

BANK OF AMERICA, N.A,, as Administrative Agent
Notices:

201 East Washington Street, 22° Floor
Phoenix, Arizona 85004-2343

Mail Code: AZ1-200-22-17

Attn.: Edgardo E. Martinez

Telephone: 602-523-1250
Facsimile: 602-523-43

Bank of America

ABA #0260-0959-3

To Credit Acct. #1366211723001

Account Name: Real Estate Loan Administration #1503
Reference: Opus West Corporation - #124967/1728494

BANK OF AMERICA, N.A., as Lender

Domestic and LIBOR Lending Office: Commitment Amount: $22,250,000.00
Bank of America, N.A. Pro Rata Share: 25.0%
Commercial Real Estate Banking

Group, AZ1-200-22-17
201 East Washington Street, 22nd Floor
Phoenix, Arizona 85004-2343

Notices:

Bank of America, N.A.

Commercial Real Estate Banking
Group, AZ1-200-22-17

201 East Washington Street, 22nd Floor

Phoenix, Arizona 85004-2343

-N-1-
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Payment Instructions:

Bank of America

ABA #0260-0959-3

To Credit Acct. #1366211723001

Account Name: Real Estate Loan Administration #1503
Reference: Opus West Corporation - #124967/ 1728494

U.S. BANK, NATIONAL ASSOCIATION

Domestic and LIBOR Lending Office: Commitment Amount: $22,250,000.00
U.S. Bank, National Association Pro Rata Share: 25.0%

Mail Code: LM-AZ-X16E

101 North First Avenue, Suite 1600

Phoenix, Arizona 85003
Attn.: Azona M. LaBostrie

Telephone: (602)257-5421
Facsimile: (602) 257-5422
Electronic Mail:

Notices:

U.S. Bank, National Association
Mail Code: LM-AZ-X16E

101 North First Avenue, Suite 1600
Phoenix, Arizona 85003

Attn.: Azona M. LaBostric

Telephone: (602) 257-5421
Facsimile: (602) 257-5422
Electronic Mail: azona.l

Payment Instructions:

Account No.: 00340012160600

ABA #: 123-000-220

Attn.: Commercial Loan Servicing West

Reference: OpuszCorpomtion-CommonsatChinoHills

-N-2-
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‘ COMPASS BANK
Domestic and LI_BOR Lending Office: Commitment Amount: $22,250,000.00
Bank Pro Rata Share: 25.0%
Commercial Real Estate

2850 E. Camelback Road, Suite 140
Phoenix, Arizona 85016
Attn:

Telephone:
Facsimile:
Electronic Mail:

Notices:

Compass Bank

Commercial Real Estate

2850 E. Camelback Road, Suite 140

Phoenix, Arizona 85016
Attn:

Telephone:
. Facsimile:
Electronic Mail:

Payment ImMm.‘

Account No.: 041-0010006451

Attn.: Teresa Peterson

ABA #: 1221-05-744

Reference: Credit Account #90124099

QBACTIVE\5993848.8



Case 09-34356-hdh11 Claim 65-1 Part6 Filed 11/09/09 Desc Attachments to
Addendum - Part 5 of 8 Page 17 of 25

WELLS FARGO BANK, NATIONAL ASSOCIATION

Domestic and LIBOR Lending Office: Commitment Amount: $22,250,000.00

Wells Fargo Bank, National Association Pro Rata Share: 25.0%
2030 Main Street, Suite 800

Irvine, California 92614

Attn.:

Telephone:
Facsimile:
Electronic Mail:

Notices:

Wells Fargo Bank, National Association
2030 Main Street, Suite 800

Irvine, California 92614

Attn.:

Telephone:
Facsimile:
Electronic Mail:

Payment Instructions:

Account No.: 293450720

ABA #: 121000248

Account Name: Wires in Process - LALC
Attn.: Shirley Floresca

Reference: Loan # 105656
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CONSTRUCTION DEED OF TRUST NOTE

$22,250,000.00 March 13, 2008

FOR VALUE RECEIVED, OPUS WEST CORPORATION, a Minnesota corporation
(“m‘whethaoncormom),haebypmmiseatopaytotheorderofBANKOF
AMERICA, N.A., a national banking association ("Lender"), under that certain Loan Agreement
(defined below) among Borrower, Bank of America, N.A., a national banking association
(togeﬂxuwid:anyandallofitssucoesmandassim » Administrative Agent™) as agent for the
benefit of the lenders (collectively, 'M’)&omﬁmetoﬁmeaputytoth&twuin
Construction Loan Agreement (the "Loan Agrecment”) dated March 13, 2008, without offset, in
immediately available funds in lawful money of the United States of America, at Administrative
AgmstﬁoeasdeﬁnedindxcLomAmmt,tbepﬁndpalmofTWENTY-TWO
. MILLION TWO HUNDRED FIFTY THOUSAND AND NO/100 DOLLARS ($22,250,000.00)
(or the unpaid balance of all principal advanced against this Note, if that amount is less), together
withintexutontheunpaidpﬁndpalbalmceofthiaNoteﬁomdaytodayoutstandingu
hereinafter provided.

1. Note: Payment Sc urity Date. This Note is one of the
Noteereferredtoinﬂ:cLoanAgteementandisentiﬂedtothebeneﬁtsﬂ\emofandsubjeato
prcpaymentinwholeorinpartaspmvidedthacin. The eatire principal balance of this Note
thmmpaidshaﬂbeducmdpayablcatﬂ)c&measetfonhinﬂ:eLOanAgreanent Accrued
unpaidinta'estshallbedueandpayableatthetimesandatdxeintu'estmte(s)setfonhinthe
lomAgxeanmtmﬁladendpdmﬂwmwdmmowingmthisNowshaﬂhavebemﬁxuy
paid and satisfied. Anymnmmnotpaidwhcndueandpayablehemmdashall,tomeextcm
petmittedbyapplicublcl.aw,bearintautand,ifapplicable,alatechargcassetforthinthe
Loan Agreement. .

2. Security; Loan Documents. The security for this Note includes a Construction
Deed of Trust, Assignment, Security Agreemeat and Fixture Filing (which, as it may have been
ormaybeamended,mtated,modiﬁedorsupplanentedﬁomtimetotime.ishaeincalledﬂxe
"Deed of Trugt™) dated March 13, 2008 from OPUS WEST CORPORATION, a Minnesota
co:pmaﬁon,wPRLAP,Inc.,asTmstee,oovednscaminpmpmyinChimHins,Sm
Bernardino County, California described therein (the "Property”). This Note, the Deed of Trust,
theLoanAgreunmtandallothetdocmnemsnoworhmﬁcrsecuring. guaranteeing or
executed in connection with the loan evidenced by this Note (the “Loan"), as the same have been
or may be amended, restated, modified or supplemented from time to time, are herein sometimes
called individually a "Loan Document" and together the *Loan Documents." Notwithstanding
the foregoing, the Environmental Indemnity Agreement of even date herewith ("Environmental
Indemnity Agreement”) is not a Loan Document.

3. Defaults.

(8) It shall be a default ("Default”) under this Note and each of the other Loan
Documents if (i) any principal, interest or other amount of money due under this Note is not paid
in full within five (5) days of the date when due, regardless of how such amount may have

QBACTIVEV1312402 -
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become due, (ii) any covenant, agreement, condition, representation or warranty herein or in any
other Loan Document is not fully and timely performed, observed or kept, subject to any
applicable grace or cure periods, or (iii) there shall occur any default or event of default under
the Deed of Trust or any other Loan Document, subject to any applicable grace or cure periods.
Upon the occurrence of a Default, Administrative Agent on behalf of Lenders shall have the
n‘ghtstodeclamthcunpaidprincipalbalmccandacmxedb\nmpaidintumonthisNote, and
all other amounts due hereunder and under the other Loan Documents, at once due and payable
(and upon such declaration, the same shall be at once due and payable), to foreclose any liens
and security interests securing payment hereof and to exercise any of its other rights, powers and
remedies under this Note, under any other Loan Document, or at Law or in equity.

()  All of the rights, remedies, powers and privileges (together, "Rights”) of
Administrative Agent on behalf of Lenders provided for in this Note and in any other Loan
DoannentmcumulaﬁvcofeachotherandofanyandallothaRigbtsatLaworinequity. The
resorttoanykightshallnotpreventtheeoncmmtormbsequentanploymmtofanyotha
appropriate Right. Nosinglcorpuﬁulexerciseofanykigbtshallahmstitorprech&damy
otherorﬁxrﬂwraacisethaeof,mdevuyRightmaybeaxerdsedatanytimoandﬁomﬁmeto
time. NofailwebyAdminimﬁwAgaxtorLendmbexaciso,mdmdehyinuacisingmy
Right,includingthcﬁghtﬁoweelmdwmannityofﬂﬁsNom,shallbcconsumdasawaiver
of any Default or as & waiver of any Right. Without limiting the generality of the foregoing
pmvisions,ﬂ:eaoeeptanccbybenderﬁomﬁmetotimeofanypaymentunduthisNotcwhichis
pastducorwhichislmthantbcpaymaninﬂﬂlofallamountsducandpayableatthetimeof
suchpaymmt,shallnot(i)consﬁﬂxtcawaiveroforimpairorexﬁnguishthcrigmof
AdministraﬁveAgentoerdetstoaceelerateﬂlemaanityofthisNoteorwacxciseanyotha
Rightatthotimeoratanymbsequemﬁme,ornullifyanyptiorexemiseofanysuchkim
(ii) constitute a waiver of the requirement of punctual payment and performance or a novation in
anympect,or(iii)inanywayexmsetheexisteuceofaDefault. :

()  If any holder of this Note retains an attorney in connection with any
Defmltoratmamrityortocollect,enforeeotdcfendthisNoteoranyomaLoanDocmnmtin
any lawsuit or in any probate, reorganization, bankruptcy, arbitration or other proceeding, or if
BormwersuesanyholderineonneeﬁonwiththisNotcoranyoderoanDocmnentanddoesnot
pmvaiLthmBomwaageeowpaywmhmchholda,inaddiﬁonmpﬁndpaLthmd
anyothamsowingtoLenda[s]haumdaanduudadwotherboanDocmnents,aﬂcostsand

inanredbysuchholderinu'yingtocollectthisNotcorinanysuchstﬁtorpmceeding.
including, without limitation, attorneys' fees and expenses, investigation costs and all court costs,
whetherornotsuitisﬁledhaeon,whethabefomoraﬁa‘deamrityDate,orwhedxain
connection with bankruptcy, insolvency or appeal, or whether collection is made against
Bomweroranyguarantotoreudorseroranyotherpemonpﬁmarilyorsecondarilyliablc
hereunder.

4. nd Assigns. The terms of this Note and of the other Loan

9{1¢ N = e 3
Documents shall bind and inure to the benefit of the heirs, devisees, representatives, successors
and assigns of the parties. The foregoing sentence shall not be construed to permit Borrower to
assign the Loan except as otherwise permitted under the Loan Documents. As further provided
in the Loan Agreement, a Lender may, at any time, sell, transfer, or assign all or a portion of its
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intuastinthisNotc,theDeedofTrustandtheotherLoanDoctmmts,assetforthintthoan
Agreement. ~

s. General Provisions. Time is of the essence with respect to Borrower’s obligations
under this Note. If more than one person or entity exccutes this Note as Borrower, all of said
parties shall be jointly and severally lisble for payment of the indebtedness evidenced hereby.
Borrower and all suretics, endorsers, guarantors and any other party now or hereafter liable for
the payment of this Note in whole or in part, hereby severally (a) waive demand, presentment for
payment, notice of dishonor and of nonpayment, protest, notice of protest, notice of intent to
accelerate, notice of acceleration and all other notices (except any notices which are specifically
required by this Note or any other Loan Document), filing of suit and diligence in collecting this
Note or enforcing any of the security herefor; (b) agree to any substitution, subordination,
exchange or release of any such security or the release of any party primarily or secondarily
liable hereon; (c)agxpcthatneitha'AdminismﬁveAgentnmmylmdashaﬂbemq\ﬁmdﬁrst
to institute suit or exhaust its remedies hereon against Borrower or others liable or to become
liablehereonortopafectorenfomitsﬁghﬂagainstthanoranysewﬁtyherefor; (d) consent
to any extensions or postponements of time of payment of this Note for any period or periods of
timeandtoanyparﬁalpaymenm,befmoraﬂummnity,andtomyothaindulgenmwith
respect hereto, without notice thereof to any of them; and (¢) submit (and waive all rights to
object) to non-exclusive personal jurisdiction of any state or federal court sitting in the city and
county, andvmueinthccityorcomty,inwhichpaymentistobemadcasspeciﬁedins_qgﬁgg_[
ofthisNote,forthemforounanofanyandanobligpﬁommduthisNotcandtthom
Documents; (f) waive the benefit of all homestead and similar exemptions as to this Note; (g)
agreethatthcirliabilitymdcthisNoteshallnotbeaﬁ'ectedorimpdredbyanydetexminaﬁon
ﬂmtanysewrityintcrutorlientakmbyundertosearethisNoteisinvalidorunperfected;
and(h)herebysubordinateanyandallrightsagainstBormwetmdanyoftheseun'ityfordm
payment of this Note, whether by subrogation, agreement or otherwise, until this Note is paid in
full. AdeterminationdmtmypmvisionofthisNoteismmformbleorinvalidshallnotaﬂ'ea
the enforceability or validity of any other provision and the determination that the application of
anyprovisionofthisNotetoanypersonorcimnnstanccisillegalormenfomeableshallnot
affect the enforceability or validity of such provision as it may apply to other persons or
circumstances. This Note may not be amended except in a writing specifically intended for such

andaecmedbythepMyagainstwhommfomanentoftheamaxdmmtissought
CapﬁonsandheadingsinthisNotomforconvmienceonlyandshallbedisngmdedin
construing it. The words "include” and “including” shall be interpreted as if followed by the
words "without limitation." THIS NOTE, AND ITS VALIDITY, ENFORCEMENT AND
INTERPRETATION, SHALL BE GOVERNED BY ARIZONA LAW (WITHOUT REGARD
TO ANY CONFLICT OF LAWS PRINCIPLES) AND APPLICABLE UNITED STATES

FEDERAL LAW.

6. Notices. Anymﬁcc,request,ordanmdtooruponBomwaorlmdasballbe
deemed to have been properly given or made when delivered in accordance with the Loan

Agreement.

THE WRITTEN LOAN DOCUMENTS REPRESENT THE FINAL AGREEMENT
BETWEEN AND AMONG THE PARTIES AND MAY NOT BE CONTRADICTED BY
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EVIDENCE OF PRIOR, CONTEMPORANEOUS OR SUBSEQUENT ORAL AGREEMENTS
‘ OF THE PARTIES. THERE ARE NO ORAL AGREEMENTS BETWEEN THE PARTIES.

"IN WITNESS WHEREOF, Borrower has duly executed this Note as of the date first above
written.
' BORROWER:

OPUS WEST CORPORATION, a Minnesota
corporation

QBACTIVE6131240.2
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CONSTRUCTION DEED OF TRUST NOTE

$22,250,000.00 March 13, 2008

FOR VALUE RECEIVED, OPUS WEST CORPORATION, a Minnesota corporation
("Bogrowey,” whether one or more), hereby promises to pay to the order of COMPASS BANK,
an Alabama banking corporation ("Lender"), under that certain Loan Agreement (defined below)
among Borrower, Bank of America, N.A., a national banking association (together with any and
all of its successors and assigns, 'mmﬁn&gf)uaganfoﬂhebmeﬁtofﬂnlaﬂm
(collectively, "Lenders™) from time to time a party to that certain Construction Loan Agreement
(the "Loan Agreement”) dated March 13, 2008, without offset, in immediately available funds in
lawful money of the United States of America, at Administrative Agent's Office as defined in the
Loan Agreement, the principal sum of TWENTY-TWO MILLION TWO HUNDRED FIFTY
THOUSAND AND NO/100 DOLLARS (522,250,000.00) (or the unpaid balance of all principal
advanced against this Note, if that amount is less), together with interest on the unpaid principal
balance of this Note ﬁ'omdaytodayoutstandinguha'einaﬁupmvided.

1 ] [nterest; Payme hedule turi ate. This Note is one of the
Notes referred to i eLoanAgmemaxtandisenﬁtledmthcbencﬁtsthereofandsubjectto
prepaymentinwholeorinpm‘taspmvidcdthaein. The entire principal balance of this Note
thmunpaidshaﬂbedueandpayableatthcﬁmessd&rﬂlindwloanAgreanmt Accrued
unpaidintuutshallbedueandpayablcatthcﬁmesandatthointautmte(s)setforthinthe
LomAgxeanaxtmﬁlaﬂpﬁncipﬂmdwauedinWowingmﬂxisNo&shaﬂhawbemﬁﬂy
paid and satisfied. AnyamountnotpaidwbmducandpayablehuamdushalLtothcextent
panﬁttedbyappﬁeablcuw,bearintaestand,ifapplicable,alatechargeassetforthintbe
Loan Agreement.

2. Security: Loan Documents. The security for this Note includes a Construction
Deed of Trust, Assignment, Security Agreement and Fixture Filing (which, as it may have been
or may be amended, restated, modified or supplemented from time to time, is herein called the
"Deed of Trust") dated March 13, 2008 from OPUS WEST CORPORATION, a Minnesota
corpomﬁon,toPRLAP.lnc.,asTnmee,wvu'ingcmainpmminChimHﬂls.Sm
Bernardino County, California described therein (the "Property”). This Note, the Deed of Trust,
ﬂmlnmAgreementandaﬂothadoqnnentsmworhmﬁuseuning.guamtedngor
executed in connection with the loan evidenced by this Note (the "Loan"), as the same have been
mmaybemmded,resmed,modiﬁedmsupplemmwdﬁvmﬁmcmﬁme,mhadnwmeﬁmea
called individually a "Loan Document” and together the "Loan Documents." Notwithstanding
the foregoing, the Environmental Indemnity Agreement of even date herewith ("Environmental
Indemnity Agreement”) is not a Loan Document.

3. Defaults.

(8) It shall be a default ("Default”) under this Note and each of the other Loan
Documents if (i) any principal, interest or other amount of money due under this Note is not paid
in full within five (S) days of the date when due, regardless of how such amount may have
become due, (ii) any covenant, agreement, condition, representation or warranty herein or in any
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other Loan Document is not fully and timely performed, observed or kept, subject to any
applicable grace or cure periods, or (iii) there shall occur any default or event of default under
the Deed of Trust or any other Loan Document, subject to any applicable grace or cure periods.
Upon the occurrence of a Default, Administrative Agent on behalf of Lenders shall have the
rights to declare the unpaid principal balance and accrued but unpaid interest on this Note, and
all other amounts due hereunder and under the other Loan Documents, at once due and payable
(and upon such declaration, the same shall be at once due and payable), to foreclose any liens
and security interests securing payment hereof and to exercise any of its other rights, powers and
ranedieuundathisNote,mderanyotherlmnbocmnmt,orathworinequity.

(b)  All of the rights, remedies, powers and privileges (together, "Rights") of
AdnnmstranveAgentonbehnlfofLendmpmvxdedformthuNoteandmanyotherLoan
Document are cumulative of each other and of any and all other Rights at Law or in equity. The
resort to any Right shall not prevent the concurrent or subsequent employment of any other
appropriate Right. No single or partial exercise of any Right shall exhaust it or preclude any
other or further exercise thereof, and every Right may be exercised at any time and from time to
time. No failure by Administrative Agent or Lenders to exercise, and no delay in exercising any
Right, including the right to accelerate the maturity of this Note, shall be construed as a waiver
of any Default or as a waiver of any Right. Without limiting the generality of the foregoing
provisions, the acceptance by Lender from time to time of any payment under this Note which is
past due or which is less than the payment in full of all amounts due and payable at the time of
such payment, shall not (i) constitute a waiver of or impair or extinguish the right of
Administrative Agent or Lenders to accelerate the maturity of this Note or to exercise any other
Right at the time or at any subsequent time, or nullify any prior exercise of any such Right,
(ii) constitute a waiver of the requirement of punctual payment and performance or a novation in
any respect, or (iii) in any way excuse the existence of a Default.

(c) If any holder of this Note retains an attorney in connection with any
Default or at maturity or to collect, enforce or defend this Note or any other Loan Document in
any lawsuit or in any probate, reorganization, bankruptcy, arbitration or other proceeding, or if
Borrower sues any holder in connection with this Note or any other Loan Document and does not
prevail, then Borrower agrees to pay to each such holder, in addition to principal, interest and
any other sums owing to Lender{s] hereunder and under the other Loan Documents, all costs and
expenses incurred by such holder in trying to collect this Note or in any such suit or proceeding,
including, without limitation, attorneys' fees and expenses, investigation costs and all court costs,
whether or not suit is filed hereon, whether before or after the Maturity Date, or whether in
connection with bankruptcy, insolvency or appeal, or whether collection is made against
Borrower or any guarantor or endorser or any other person primarily or secondarily liable
hercunder.

i ssors and Assigng. The terms of this Note and of the other Loan
Dommamshﬂlbmdandmmwmebmeﬁtofmcbmdcmea,repmmuva,mm
and assigns of the parties. The foregoing seatence shall not be construed to permit Borrower to
assign the Loan except as otherwise permitted under the Loan Documents. As further provided
in the Loan Agreement, a Lender may, at any time, sell, transfer, or assign all or a portion of its
interest in this Note, the Deed of Trust and the other Loan Documents, as set forth in the Loan

Agreement,
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s. General Provisions. Time is of the essence with respect to Borrower's obligations
under this Note. IfmomthanonepasonormﬁtyexecutathisNoteasBomwer,allofsaid
parties shall be jointly and severally liable for payment of the indebtedness evidenced hereby.
Bormwermdallsuretiu.endmw&guamntomandmyotherpMynoworhmﬁerliablefor
the payment of this Note in whole or in part, hereby severally (8) waive demand, presentment for
payment, notice of dishonor and of nonpayment, protest, notice of protest, notice of intent to
accelerate, notice of acceleration and all other notices (except any notices which are specifically
required by this Note or any other Loan Document), filing of suit and diligence in collecting this
Notcorenforcinzanyoftheseanityhavfor;(b)agmemanysubsﬁmﬁon, inati
uchangemrcleaseofanymchsecmityorthemleasoofanypmypﬁmatﬂyoruwndmﬂy
liablehereon;(c)apeethatndthaAdnﬁnimaﬁveAgentnoranyLmdershaﬂbcmq\ﬁmdﬁm
toinstitutesuitorexhwstitstunedieuhaeonagainstBomwaorothe:sliablcortobecomc
liablehemonortopu‘fectorenfomitui@tsagsinstthemoranymnityhaefor;(d)consem
toanyextcnsionsorposeponanentaofﬁmeofplymentofd:isNoteﬁnanypaiodorperiodsof
ﬁmemdtomyparﬁalpaymenta,befmaoraﬁammnity,andtoanyotha'ind\ﬂgmmwith
respect hereto, without notice thereof to any of them; and (¢) submit (and waive all rights to
object) to non-exclusive personal jurisdiction of any state or federal court sitting in the city and
county,andvenueinthccityorcomty,inwhichpaymauiatobemadcuspeciﬁedinmm
ofthisNote,forthcenfomementofanyandaﬂobligaﬁonaundcrthisNotemdmeLom
Documents; (f) waive the benefit of all homestead and similar exemptions as to this Note; ®)
agxeethattheirliabilitymderthisNoteshallnotbeaﬁ'ectedorimpairedbyanydetuminaﬁon
thaanysecu'rityintcrutorlientakmbyundertoseclmthisNoteisinvalidormperfecwd;
and(h)hcrebysubordinateanyandallriwagainﬂBOtNWuandanyofdlesean'ityforthe
paymcntofthisNote,wbaherbysubmgaﬁon,ageanento:otha'wise,unﬁlﬂxisNoteispaidin
full. AdctaminaﬁmmnmyprovisionofﬂﬁsNoteismmfomeablcainvaﬁdshaﬂnotaﬁ‘ea
thecnforceabiﬁtyorvaﬁdityofmyothaprovisimmdmedaamimﬁonmattheapplicationof
anyprovisionoftlﬂsNotetoanypusonorcimnnstanccisillegalorunmfomeableshallnot
affect the enforceability or validity of such provision as it may apply to other persons or
circumstances. ThisNotemaynotbeammdedcxwptinawriﬁngspeciﬁcaﬂyintwdedforsuch

nndexewtedbyﬂmpaﬂyagainstwhommfomentofthcmmdmauissought
Captionsandheading;inthisNotemforconvmienoeonlyandshaﬂbedisxmdedin
construing it. The words ripclude” and "including” shall be interpreted as if followed by the
words "without limitation.
INTERPRETATION, SHALL BE GOVERNED BY ARIZONA LAW (WITHOUT REGARD
TO ANY CONFLICT OF LAWS PRINCIPLES) AND APPLICABLE UNITED STATES

FEDERAL LAW,

6. Notices. Anynoﬁce,request,mdanandtooruponBomwerorLendershallbe
deanedwhavebeumpa'lygivenormadewhendeliveredinaocordancewith the Loan
Agreement.

THE
BETWEEN AND AMONG THE PARTIES AND MAY NOT BE CONTRADICTED BY
EVIDENCE OF PRIOR, CONTEMPORANEOUS OR SUBSEQUENT ORAL AGREEMENTS
OF THE PARTIES. THERE ARENO ORAL AGREEMENTS BETWEEN THE PARTIES.
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. | IN WITNESS WHEREOF, Borrower has duly executed this Note as of the date first above
' written.

BORROWER:

OPUS WEST CORPORATION, a Minnesota
corporation
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CONSTRUCTION DEED OF TRUST NOTE

$22,250,000.00 March 13, 2008

FOR VALUE RECEIVED, OPUS WEST CORPORATION, a Minnesota corporation
("Borrower," whether one or more), hereby promises to pay to the order of U.S. BANK,
NATIONAL ASSOCIATION ("Lender"), under that certain Loan Agreement (defined below)
among Borrower, Bank of America, N.A., a national banking association (together with any and
all of its successors and assigns, "Administrative Agent") as agent for the benefit of the lenders
(collectively, "Lenders") from time to time a party to that certain Construction Loan Agreement
(the "Loan Agreement") dated March 13, 2008, without offset, in immediately available funds in
lawful money of the United States of America, at Administrative Agent's Office as defined in the
Loan Agreement, the principal sum of TWENTY-TWO MILLION TWO HUNDRED FIFTY
THOUSAND AND NO/100 DOLLARS ($22,250,000.00) (or the unpaid balance of all principal
advanced against this Note, if that amount is less), together with interest on the unpaid principal
balance of this Note from day to day outstanding as hereinafter provided.

1. Note; Interest; Payment Schedule and Maturity Date. This Note is one of the
Notes referred to in the Loan Agreement and is entitled to the benefits thereof and subject to
prepayment in whole or in part as provided therein. The entire principal balance of this Note
then unpaid shall be due and payable at the times set forth in the Loan Agreement. Accrued
unpaid interest shall be due and payable at the times and at the interest rate(s) set forth in the

Loan Agreement until all principal and accrued interest owing on this Note shall have been fully
paid and satisfied. Any amount not paid when due and payable hereunder shall, to the extent
permitted by applicable Law, bear interest and, if applicable, a late charge as set forth in the
Loan Agreement.

2. Security; Loan Documents. The security for this Note includes a Construction
Deed of Trust, Assignment, Security Agreement and Fixture Filing (which, as it may have been
or may be amended, restated, modified or supplemented from time to time, is herein called the
"Deed of Trust") dated March 13, 2008 from OPUS WEST CORPORATION, a Minnesota
corporation, to PRLAP, Inc.,, as Trustee, covering certain property in Chino Hills, San
Bernardino County, California described therein (the "Property”). This Note, the Deed of Trust,
the Loan Agreement and all other documents now or hereafter securing, guaranteeing or
executed in connection with the loan evidenced by this Note (the "Loan"), as the same have been
or may be amended, restated, modified or supplemented from time to time, are herein sometimes
called individually a "Loan Document” and together the "Loan Documents.”" Notwithstanding
the foregoing, the Environmental Indemnity Agreement of even date herewith ("Environmental
Indemnity Agreement") is not a Loan Document.

3. Defaults.

(a) It shall be a default ("Default") under this Note and each of the other Loan
Documents if (i) any principal, interest or other amount of money due under this Note is not paid
in full within five (5) days of the date when due, regardless of how such amount may have
become due, (ii) any covenant, agreement, condition, representation or warranty herein or in any
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other Loan Document is not fully and timely performed, observed or kept, subject to any
applicable grace or cure periods, or (iii) there shall occur any default or event of default under
the Deed of Trust or any other Loan Document, subject to any applicable grace or cure periods.
Upon the occurrence of a Default, Administrative Agent on behalf of Lenders shall have the
rights to declare the unpaid principal balance and accrued but unpaid interest on this Note, and
all other amounts due hereunder and under the other Loan Documents, at once due and payable
(and upon such declaration, the same shall be at once due and payable), to foreclose any liens
and security interests securing payment hereof and to exercise any of its other rights, powers and
remedies under this Note, under any other Loan Document, or at Law or in equity.

(b)  All of the rights, remedies, powers and privileges (together, "Rights") of
Administrative Agent on behalf of Lenders provided for in this Note and in any other Loan
Document are cumulative of each other and of any and all other Rights at Law or in equity. The
resort to any Right shall not prevent the concurrent or subsequent employment of any other
appropriate Right. No single or partial exercise of any Right shall exhaust it or preclude any
other or further exercise thereof, and every Right may be exercised at any time and from time to
time. No failure by Administrative Agent or Lenders to exercise, and no delay in exercising any
Right, including the right to accelerate the maturity of this Note, shall be construed as a waiver
of any Default or as a waiver of any Right. Without limiting the generality of the foregoing
provisions, the acceptance by Lender from time to time of any payment under this Note which is
past due or which is less than the payment in full of all amounts due and payable at the time of
such payment, shall not (i) constitute a waiver of or impair or extinguish the right of
Administrative Agent or Lenders to accelerate the maturity of this Note or to exercise any other

Right at the time or at any subsequent time, or nullify any prior exercise of any such Right,
(ii) constitute a waiver of the requirement of punctual payment and performance or a novation in
any respect, or (iii) in any way excuse the existence of a Default.

() If any holder of this Note retains an attorney in connection with any
Default or at maturity or to collect, enforce or defend this Note or any other Loan Document n
any lawsuit or in any probate, reorganization, bankruptcy, arbitration or other proceeding, or if
Borrower sues any holder in connection with this Note or any other Loan Document and does not
prevail, then Borrower agrees to pay to each such holder, in addition to principal, interest and
any other sums owing to Lender(s] hereunder and under the other Loan Documents, all costs and
expenses incurred by such holder in trying to collect this Note or in any such suit or proceeding,
including, without limitation, attorneys' fees and expenses, investigation costs and all court costs,
whether or not suit is filed hereon, whether before or after the Maturity Date, or whether in
connection with bankruptcy, insolvency or appeal, or whether collection is made against
Borrower or any guarantor or endorser or any other person primarily or secondarily liable
hereunder.

4, Heirs, Successors and Assigns. The terms of this Note and of the other Loan
Documents shall bind and inure to the benefit of the heirs, devisees, representatives, successors
and assigns of the parties. The foregoing sentence shall not be construed to permit Borrower to
assign the Loan except as otherwise permitted under the Loan Documents. As further provided
in the Loan Agreement, a Lender may, at any time, sell, transfer, or assign all or a portion of its
interest in this Note, the Deed of Trust and the other Loan Documents, as set forth in the Loan

Agreement.
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5. General Provisions. Time is of the essence with respect to Borrower's obligations
under this Note. If more than one person or entity executes this Note as Borrower, all of said
parties shall be jointly and severally liable for payment of the indebtedness evidenced hereby.
Borrower and all sureties, endorsers, guarantors and any other party now or hereafter liable for
the payment of this Note in whole or in part, hereby severally (a) waive demand, presentment for
payment, notice of dishonor and of nonpayment, protest, notice of protest, notice of intent to
accelerate, notice of acceleration and all other notices (except any notices which are specifically
required by this Note or any other Loan Document), filing of suit and diligence in collecting this
Note or enforcing any of the security herefor; (b) agree to any substitution, subordination,
exchange or release of any such security or the release of any party primarily or secondarily
liable hereon; (c) agree that neither Administrative Agent nor any Lender shall be required first
to institute suit or exhaust its remedies hereon against Borrower or others liable or to become
liable hereon or to perfect or enforce its rights against them or any security herefor; (d) consent
to any extensions or postponements of time of payment of this Note for any period or periods of
time and to any partial payments, before or after maturity, and to any other indulgences with
respect hereto, without notice thereof to any of them; and (e) submit (and waive all rights to
object) to non-exclusive personal jurisdiction of any state or federal court sitting in the city and
county, and venue in the city or county, in which payment is to be made as specified in Section 1
of this Note, for the enforcement of any and all obligations under this Note and the Loan
Documents; (f) waive the benefit of all homestead and similar exemptions as to this Note; (g)
agree that their liability under this Note shall not be affected or impaired by any determination
that any security interest or lien taken by Lender to secure this Note is invalid or unperfected;
and (h) hereby subordinate any and all rights against Borrower and any of the security for the
payment of this Note, whether by subrogation, agreement or otherwise, until this Note is paid in
full. A determination that any provision of this Note is unenforceable or invalid shall not affect
the enforceability or validity of any other provision and the determination that the application of
any provision of this Note to any person or circumstance is illegal or unenforceable shall not
affect the enforceability or validity of such provision as it may apply to other persons or
circumstances. This Note may not be amended except in a writing specifically intended for such
purpose and executed by the party against whom enforcement of the amendment is sought.
Captions and headings in this Note are for convenience only and shall be disregarded in
construing it. The words "include” and "including" shall be interpreted as if followed by the
words "without limitation." THIS NOTE, AND ITS VALIDITY, ENFORCEMENT AND
INTERPRETATION, SHALL BE GOVERNED BY ARIZONA LAW (WITHOUT REGARD
TO ANY CONFLICT OF LAWS PRINCIPLES) AND APPLICABLE UNITED STATES
FEDERAL LAW.

6. Notices. Any notice, request, or demand to or upon Borrower or Lender shall be
deemed to have been properly given or made when delivered in accordance with the Loan
Agreement.

THE WRITTEN LOAN DOCUMENTS REPRESENT THE FINAL AGREEMENT
BETWEEN AND AMONG THE PARTIES AND MAY NOT BE CONTRADICTED BY
EVIDENCE OF PRIOR, CONTEMPORANEOUS OR SUBSEQUENT ORAL AGREEMENTS
OF THE PARTIES. THERE ARE NO ORAL AGREEMENTS BETWEEN THE PARTIES.
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IN WITNESS WHEREOF, Borrower has duly executed this Note as of the date first above
. written.
BORROWER:
OPUS WEST CORPORATION, a Minnesota
corporation
By: /) M '{0%/
Name: —___CharlesVogei
Title: Senior Vice President
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CONSTRUCTION DEED OF TRUST NOTE

$22,250,000.00 March 13, 2008

FOR VALUE RECEIVED, OPUS WEST CORPORATION, a Minnesota corporation
("Borrower," whether one or more), hereby promises to pay to the order of WELLS FARGO
BANK, NATIONAL ASSOCIATION ("Lender™), under that certain Loan Agreement (defined
below) among Borrower, Bank of America, N.A., a national banking association (together with
“any and all of its successors and assigns, "Administrative Agent") as agent for the benefit of the
lenders (collectively, "Lenders") from time to time a party to that certain Construction Loan
Agreement (the "Loan Agreement") dated March 13, 2008, without offset, in immediately
available funds in lawful money of the United States of America, at Administrative Agent's
Office as defined in the Loan Agreement, the principal sum of TWENTY-TWO MILLION TWO
HUNDRED FIFTY THOUSAND AND NO/100 DOLLARS ($22,250,000.00) (or the unpaid
balance of all principal advanced against this Note, if that amount is less), together with interest
on the unpaid principal balance of this Note from day to day outstanding as hereinafter provided.

1. Note; Interest; Payment Schedule and Maturity Date. This Note is one of the
Notes referred to in the Loan Agreement and is entitled to the benefits thereof and subject to

prepayment in whole or in part as provided therein. The entire principal balance of this Note
then unpaid shall be due and payable at the times set forth in the Loan Agreement. Accrued
unpaid interest shall be due and payable at the times and at the interest rate(s) set forth in the

Loan Agreement until all principal and accrued interest owing on this Note shall have been fully
paid and satisfied. Any amount not paid when due and payable hereunder shall, to the extent
permitted by applicable Law, bear interest and, if applicable, a late charge as set forth in the
Loan Agreement.

2. Security; Loan Documents. The security for this Note includes a Construction
Deed of Trust, Assignment, Security Agreement and Fixture Filing (which, as it may have been
or may be amended, restated, modified or supplemented from time to time, is herein called the
"Deed of Trust") dated March 13, 2008 from OPUS WEST CORPORATION, a Minnesota
corporation, to PRLAP, Inc., as Trustee, covering certain property in Chino Hills, San
Bernardino County, California described therein (the "Property"). This Note, the Deed of Trust,
the Loan Agreement and all other documents now or hereafter securing, guaranteeing or
executed in connection with the loan evidenced by this Note (the "Loan"), as the same have been
or may be amended, restated, modified or supplemented from time to time, are herein sometimes
called individually a "Loan Document" and together the "Loan Documents.”" Notwithstanding
the foregoing, the Environmental Indemnity Agreement of even date herewith ("Environmental
Indemnity Agreement") is not a Loan Document.

3. Defaults.

(a) It shall be a default ("Default”) under this Note and each of the other Loan
Documents if (i) any principal, interest or other amount of money due under this Note is not paid
in full within five (5) days of the date when due, regardless of how such amount may have
become due, (ii) any covenant, agreement, condition, representation or warranty herein or in any
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other Loan Document is not fully and timely performed, observed or kept, subject to any
applicable grace or cure periods, or (iii) there shall occur any default or event of default under
the Deed of Trust or any other Loan Document, subject to any applicable grace or cure periods.
Upon the occurrence of a Default, Administrative Agent on behalf of Lenders shall have the
rights to declare the unpaid principal balance and accrued but unpaid interest on this Note, and
all other amounts due hereunder and under the other Loan Documents, at once due and payable
(and upon such declaration, the same shall be at once due and payable), to foreclose any liens
and security interests securing payment hereof and to exercise any of its other rights, powers and
remedies under this Note, under any other Loan Document, or at Law or in equity.

(b) All of the rights, remedies, powers and privileges (together, "Rights") of
Administrative Agent on behalf of Lenders provided for in this Note and in any other Loan
Document are cumulative of each other and of any and all other Rights at Law or in equity. The
resort to any Right shall not prevent the concurrent or subsequent employment of any other
appropriate Right. No single or partial exercise of any Right shall exhaust it or preclude any
other or further exercise thereof, and every Right may be exercised at any time and from time to
time. No failure by Administrative Agent or Lenders to exercise, and no delay in exercising any
Right, including the right to accelerate the maturity of this Note, shall be construed as a waiver
of any Default or as a waiver of any Right. Without limiting the generality of the foregoing
provisions, the acceptance by Lender from time to time of any payment under this Note which is
past due or which is less than the payment in full of all amounts due and payable at the time of
such payment, shall not (i) constitute a waiver of or impair or extinguish the right of
Administrative Agent or Lenders to accelerate the maturity of this Note or to exercise any other
Right at the time or at any subsequent time, or nullify any prior exercise of any such Right,
(ii) constitute a waiver of the requirement of punctual payment and performance or a novation in
any respect, or (iii) in any way excuse the existence of a Default.

(© If any holder of this Note retains an attorney in connection with any
Default or at maturity or to collect, enforce or defend this Note or any other Loan Document in
any lawsuit or in any probate, reorganization, bankruptcy, arbitration or other proceeding, or if
Borrower sues any holder in connection with this Note or any other Loan Document and does not
prevail, then Borrower agrees to pay to each such holder, in addition to principal, interest and
any other sums owing to Lender{s] hereunder and under the other Loan Documents, all costs and
expenses incurred by such holder in trying to collect this Note or in any such suit or proceeding,
including, without limitation, attorneys' fees and expenses, investigation costs and all court costs,
whether or not suit is filed hereon, whether before or after the Maturity Date, or whether in
connection with bankruptcy, insolvency or appeal, or whether collection is made against
Borrower or any guarantor or endorser or any other person primarily or secondarily liable
hereunder.

4. Heirs, Successors and Assigns. The terms of this Note and of the other Loan
Documents shall bind and inure to the benefit of the heirs, devisees, representatives, successors
and assigns of the parties. The foregoing sentence shall not be construed to permit Borrower to
assign the Loan except as otherwise permitted under the Loan Documents. As further provided
in the Loan Agreement, a Lender may, at any time, sell, transfer, or assign all or a portion of its
interest in this Note, the Deed of Trust and the other Loan Documents, as set forth in the Loan

Agreement.
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5. General Provisions. Time is of the essence with respect to Borrower’s obligations
under this Note. If more than one person or entity executes this Note as Borrower, all of said
parties shall be jointly and severally liable for payment of the indebtedness evidenced hereby.
Borrower and all sureties, endorsers, guarantors and any other party now or hereafter liable for
the payment of this Note in whole or in part, hereby severally (a) waive demand, presentment for
payment, notice of dishonor and of nonpayment, protest, notice of protest, notice of intent to
accelerate, notice of acceleration and all other notices (except any notices which are specifically
required by this Note or any other Loan Document), filing of suit and diligence in collecting this
Note or enforcing any of the security herefor; (b) agree to any substitution, subordination,
exchange or release of any such security or the release of any party primarily or secondarily
liable hereon; (c) agree that neither Administrative Agent nor any Lender shall be required first
to institute suit or exhaust its remedies hereon against Borrower or others liable or to become
liable hereon or to perfect or enforce its rights against them or any security herefor; (d) consent
to any extensions or postponements of time of payment of this Note for any period or periods of
time and to any partial payments, before or after maturity, and to any other indulgences with
respect hereto, without notice thereof to any of them; and (¢) submit (and waive all rights to
object) to non-exclusive personal jurisdiction of any state or federal court sitting in the city and
county, and venue in the city or county, in which payment is to be made as specified in Section 1
of this Note, for the enforcement of any and all obligations under this Note and the Loan
Documents; (f) waive the benefit of all homestead and similar exemptions as to this Note; (g)
agree that their liability under this Note shall not be affected or impaired by any determination
that any security interest or lien taken by Lender to secure this Note is invalid or unperfected;
and (h) hereby subordinate any and all rights against Borrower and any of the security for the
payment of this Note, whether by subrogation, agreement or otherwise, until this Note is paid in
full. A determination that any provision of this Note is unenforceable or invalid shall not affect
the enforceability or validity of any other provision and the determination that the application of
any provision of this Note to any person or circumstance is illegal or unenforceable shall not
affect the enforceability or validity of such provision as it may apply to other persons or
circumstances. This Note may not be amended except in a writing specifically intended for such
purpose and executed by the party against whom enforcement of the amendment is sought.
Captions and headings in this Note are for convenience only and shall be disregarded in
construing it. The words "include" and "including” shall be interpreted as if followed by the
words "without limitation." THIS NOTE, AND ITS. VALIDITY, ENFORCEMENT AND
INTERPRETATION, SHALL BE GOVERNED BY ARIZONA LAW (WITHOUT REGARD
TO ANY CONFLICT OF LAWS PRINCIPLES) AND APPLICABLE UNITED STATES
FEDERAL LAW.

6. Notices. Any notice, request, or demand to or upon Borrower or Lender shall be
deemed to have been properly given or made when delivered in accordance with the Loan
Agreement.

THE WRITTEN LOAN DOCUMENTS REPRESENT THE FINAL AGREEMENT
BETWEEN AND AMONG THE PARTIES AND MAY NOT BE CONTRADICTED BY
EVIDENCE OF PRIOR, CONTEMPORANEOUS OR SUBSEQUENT ORAL AGREEMENTS
OF THE PARTIES. THERE ARE NO ORAL AGREEMENTS BETWEEN THE PARTIES.
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‘ IN WITNESS WHEREOF, Borrower has duly executed this Note as of the date first above
written.
BORROWER:
OPUS WEST CORPORATION, a Minnesota
corporation
By: KM V
Name: CharlesVoce‘ v
Title: Vice Presider?
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Reeording Requosted Bleetum To:
Bank of America, N.A.
Commercial Real Estate Banking

Group, AZ1-200-22-17
201 East Washington Street, 22nd Floor
Phoenix, Arizona 85004-2343
Attention: N. Alonzo

\Xs- 329609-5A1

CONSTRUCTION DEED OF TRUST, ASSIGNMENT,
SECURITY AGREEMENT AND
FIXTURK FILING
(The Commons at Chine Hills, Chino Hills, CA — Construction Loan)

by
OPUS WEST CORPORATION,

a Minnesota corporation,
as Grantor,

to and in faver of

PRLAP, INC,,
a North Carolina corporation,
as Trustee,

and

BANK OF AMERICA, NA.,
a national banking association,
as Administrative Agent,
as Beneficiary
This document serves as a Fixture Filing under the Califomia Uniform Commercial Code.

Grantor's Organizational Identification Number is 8Z-83.
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CONSTRUCTION DEED OF TRUST, ASSIGNMENT,
SECURITY AGREEMENT AND FIXTURE FILING
(The Commons at Chino Hills, Chino Hills, CA — Construction Loan)

This Construction Deed of Trust, Assignment, Security Agreement and Fixture Filing is
made as of the 13th day of March, 2008, by OPUS WEST CORPORATION, a Minnesota
corporation (herein referred to as "Grantor™), whose address is 2555 East Camelback Road, Suite
800, Phoenix, Arizona 85016-9267, to PRLAP, INC., a North Carolina corporation (“Initial
Trustee™), whose address is 10850 White Rock Road, Suite 101, Rancho Cordova, California,
and BANK OF AMERICA, N.A., a national banking association, as Administrative Agent for
itself and other Lenders (collectively together with their successors and assigns, "Lender™),
whose address is Commercial Real Estate Banking Group, AZ1-200-22-17, 201 East
Washington Street, 22nd Floor, Phoenix, Arizona 85004-2343, Attention: N. Alonzo. Initial
Trustee is an affiliste of Beneficiary.

RECITALS

Grantor has requested that Lender make the Loan (as hereinafter defined) to Grantor. As
a condition precedent to making the Loan, Lender has required that Grantor execute and deliver
this Construction Deed of Trust, Assignment, Security Agreement and Fixture Filing to Trustee
and Lender.

GRANTS AND AGREEMENTS

NOW, THEREFORE, in order to induce Lender to make the Loan to Grantor, Grantor
agrees as follows:

- ARTICLE1
DEFINITIONS

As used in this Deed of Trust, the terms defined in the Preamble hercto shall have the
respective meanings specified therein, and the following additional terms shall have the
meanings specified:

"Accessories” means all fixtures, cquipment, systems, machinery,
furniture, furnishings, appliances, inventory, goods, building and construction
materials, supplies and other articles of personal property, of every kind and
character, tangible and intangible (including software embedded therein), now
owned or hereafter acquired by Grantor, which are now or hereafter attached to or
situated in, on or about the Land or Improvements, or used in or necessary to the
complete and proper planning, development, use, occupancy or operation thereof,
or acquired (whether delivered to the Land or stored cisewhere) for use or
installation in or on the Land or Improvements, and all Additions to the foregoing,
all of which are hereby declared to be permanent accessions to the Land.
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*Accounts” means all accounts of Grantor within the meaning of the
Uniform Commercial Code, derived from or arising out of the use, occupancy or
enjoymwtofthe?mpatyo:forsuvimmndaeddminoﬂh«eon.

"Additions" means any and all alterations, additions, accessions and
irnpmvemcutstothe?mpaty,mbﬁhﬁiomdmfof,mdmmhmd
replacements thereof.

“Beneficiary” means Lender and its successors and assigns.

"Claim® means any liability, suit, action, claim, demand, loss, expense,
penalty,ﬁnc,judgmeMorothaoostofmykindormnmwbatsoevauﬁdngm
of or relating to the Property, including fees, costs and expenses of attomeys,
consultants, contractors and experts.

'w'mmmyuﬂngofﬁﬂew,meoﬁormoﬂminm
mdnmmwuﬂnmofmepowofooﬁmaﬁonoraninm
domain, whether temporarily or permanently, by any Governmental Authority or
bymyoﬂu?usonncﬁngundetorforthebmﬁtohcovmnlmﬁty.

Condemnation Awards” means any and all judgments, awards of
dmw(xndﬁhgmandwmqmﬁddmup),mmm
setﬂemmts,amotmupnidforatakinginlieuofCondemmﬁon,oroM
compem&onlmetofomorhaeafhtmnde,includingimawﬂmn.mdﬂw
ﬁghttomeived:cnme,uamﬂtof,orineonnwﬁonwim.anyCondunmﬁon
or threatened Condemnation.

‘ggmf_sgg'mmmyconmfordwsaleofaﬂuanypanoﬂhe
Pmpaiyormymwﬂ:uein,whuhamwinmorhuuﬁauewwd.

“Deed of Trugt® means this Construction Deed of Trust, Assignment,
SecurityAgeementandFimeiling.uthesammyﬁnmﬁmemtimebe
extended, amended, restated, supplemented or otherwise modified.

'nggnk'nmancvauorcimumsm\eewhich.withthegivingof
Notice or lapse of time, or both, would constitute an Event of Default under the
provisions of this Deed of Trust.

[ and Construction Documents” means, collectively, (a) all
contracts for ices to be rendered, work to be performed or materials to be
s\;ppliedinﬂ\edevelopmentofﬂwundortheconm:cﬁonornpairof
Improvements, including all agreements with architects, engincers or contractors
for such services, work or materials; (b) all plans, drawings and specifications for
thedevelopmentoftheI.,andortheconswcﬂonotrepairoﬂmprovmts;(c)all
pmnits.ﬁmvaﬁmmandotherﬁghtsoumvdsimwdbyorobuined
from any Govemmental Authority or other Person in connection with the
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development of the Land or the construction or repair of Improvements; and (d)
all amendments of or supplements to any of the foregoing.

“Encumbrance” means any Lien, easement, right of way, roadway (public
or private), condominium regime, cooperative housing regime, condition,
covenant or restriction (including any CC&Rs in connection with any
condominium development or cooperative housing development), Lease or other
matter of any nature that would affect title to the Property.

Environmental Agreement® means the Envuonmental Indemnification
and Release Agreement of cven date herewith by and between Grantor and
Lender pertaining to the Property, as the same may from time to time be extended,
amended, restated or otherwise modified. The Environmental Agreement is onc
of the Loan Documents, but this Deed of Trust does not secure the obligations of
Grantor under the Environmental Agreement.

*Event of Default” means an event or circumstance specified in Article VI
hereof and the continuance of such event or circumstance beyond the applicable
yaeemdlotmpcriodtm, if any, set forth in Article VI hereof.

"Expenses” means all fees, charges, costs and expenses of any nature
whatsoever incurred at any time and from time to time (whether before or after an
Event of Defeult) by Beneficiary or Trustee in making, funding, administering or
modifying the Loan, in negotiating or entering into any “workout" of the Loan, or

in exercising or enforcing any rights, powers and remedies provided in this Deed
of Trust or any of the other Loan Documents, including attomeys’ fees, court
wm,mdvdsfeu!mw&uandmimnwdinthompair,
maintenance and operation of, or taking possession of, or selling, the Property.

"Govemmental _Authority" means any governmental or quasi-
govemnmental entity, including any court, department, commission, board, burcau,
agency, administration, service, district or other instrumentality of any
govermnmental entity.

"Improvements” means all buildings, structures and other improvements
now or hereafier existing, erected or placed on the Land, together with any on-site
improvements and off-site improvements in eny way used or to be used in
connection with the use, enjoyment, occupancy or operation of the Land.

- "Insurance Proceeds” means the insurance claims under and the proceeds
of any and all policies of insurance covering the Property or any part thereof,
including all returned and uncarmned premiums with respect to any insurance
relating to such Property, in each case whether now or hereafter existing or
arising. '
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"Land" means the real property described in Exhibit "A” attached hereto
and made a part hereof.

'M'mw\sallfeda&mandloedlaws,mnnes,ndu,omimm
regulations, codes, licenses, authorizations, decisions, injunctions, interpretations,
orders or decrees of any court or other Govemmental Authority having
jurisdiction as may be in effect from time to time.

"Leases” means all leases, license agreements and other occupancy or use
wﬁ(wbedmonlorwﬁﬂen).mworhauﬁuexiﬁhm.wbiebwmm
mlamtothe?mpenyormypmﬂmeot;wgethuwhhaﬂopﬁomﬂmefot.

- amendments thereto and renswals, modifications and guaranties thereof, including
mycuhmmnitydeposiwdmdudnLumwmpafommbydn
tenants of their obligations under the Leases, whether such cash or sccurity is to
be held until the expiration of the terms of the Leases or applied to one or more of
the installments of rent coming due thereunder.

"Letter of Credit" means any letter of credit issued by Beneficiary for the
account of Grantor or its nominee in connection with the development of the Land
ogdneconsuucﬁonofdwlmptomtogeﬂﬂwithmmﬂallutmsiom,
renewals or modifications thereof, substitutions therefor or replacements thereof.

"Lien" means any mortgage, deed of trust, pledge, security interest,
assignment, judgment, lien or charge of any kind relating to the Property,
includinganyeondiﬁonalsaleoroﬂmﬁdemenﬁonammymindn
nature thereof, and the filing of, or agreement to give, any financing statement
under the Uniform Commercial Code of any jurisdiction. :

"Loan" means the loan from Beneficiary to Grantor, the repayment
obligations in connection with which are evidenced by the Note.

"Loan Agreement” means that certain Construction Loan Agreement of
even date herewith between Grantor and Lender which sets forth, among other
ﬂ:ﬁxgs,ﬂwtumsandoondiﬁonsuponwbichmepmceedsoftheumwinbc
disbused,uthosamemayfmmﬁmctoﬁmcbecxmded,amended,mzed,
supplemented or otherwise modified.

"Loan Documents" means this Deed of Trust, the Note, the Environmental
Agreement, the Loan Agreement, any Swap Contract, any application or
reimbursement agreement executed in connection with any Letter of Credit, and
any and all other documents which Grantor or any other party or perties have
executed and delivered, or may hereafler execute and deliver, to evidence, secure
or guarantee the Obligations, or any part thereof, as the same may from time to
time be extended, amended, restated, supplemented or otherwise modified.
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-'ﬂgg'meansoneormomDeedomestNomafevmdazebaewithin
the aggregate principal face amount of EIGHTY-NINE MILLION AND NO/100
DOLLARS ($89,000,000.00) iade by Grantor to the order of Lender, as the same
may from time to time be extended, amended, restated, supplemented or
otherwise modified.

"Notice® means a notice, roquest, consent, demand or other
communication given in accordance with the provisions of Section 9.8 of this
Deed of Trust. '

“Qb]jnﬁgm’mamdlpzmtandﬁ:mdebu.oblipﬁommdlhbﬂiﬁu
omemmBaxﬁciuyand/orTnmuisingpmmntw.mdloronmuNof
ﬁnepmvisionsofﬂ:i:Deedomest.theNoteotmyofﬂnothetLom
Documents, including the obligations: (a)to pay all principal, interest, late
chumpnpaymwtpxemimﬁfmy)undothuamounudueumyﬁmcmdu
d:eNow;(b)topayaUBxpmea,indanniﬁuﬁonpayments,feumdothu
mommumyﬁmemﬂamwome«myofdwmm
Doamenu,wguhuwithimmﬁueonashaeinonhueinpuwided;(c)mpay
andpafomaﬂobligpﬁomof&mmmySwapConm(d)Mpafmm.
ohsuveandcomplywithalloftheodmtums,covmnmdoondiﬁons.
exprasedorhnplied.whicthmismquimdmpafom.obwveo:comply
withpmsuanttodxisDeedomestotanyofﬂwothuLomDoamm;md
(e)topaymdperfo:maﬂﬁthadvmmdoﬂmobligaﬁommcuntotw
mymminowmhipofaﬂaputofﬂanputymayageewpaymﬂm
pufom(wiﬁhaupﬁmiﬂmﬂyammm)fadnbmﬁtofw.
whcnawﬁﬁngcvidawaﬂnwﬁu‘agxmthmﬂnadmoroblipﬁonbe
secuedbymisDeedoanm;mmmundebu,obﬁyﬁommd
liabilities of Grantor under the Environmental Agreement. This Deed of Trust
MMWmeanmnmﬂApmmmyothauanDommMis
expressly stated to be unsecured.

Permitted [ nbrances” means () any matters set forth in any policy
of title insurance issued to Beneficiary and insuring Beneficiary's interest in the
Pmpmyw!ﬁehmmpmbhmmmasofﬂwdmhmf.(b)meum
andiutauuofthisDeedomea.and(c)myothuanbmthn
Beneficiary shall expressly approve in its sole and absolute discretion, as
evidenced by a "marked-up® commitment for title insurance initialed on behalf of
Beneficiary. .
Tm'memsmindividaneapomﬁon.apum:hip.ajointvm
alimitedliabilitycompmy,aumt.anunwmedmociaﬁon,any
Governmental Authority or any other entity. :

"Wm«maﬂpusomlpmputyofanykindmnﬂm
whatsoever, whether tangible or intangible and whether now owned or hereafter

A
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acquired, in which Grantor now has or hereafter acquires an interest and which is
used in the construction of, or is placed upon, or is derived from or used in
connection with the maintenance, use, occupancy or cnjoyment of, the Property,
including (a) the Accessories; (b)the Accounts; (c)all franchise, license,
management or other agreements with respect to the operation of the Real
Property or the business conducted therein (provided all of such agreements shall
be subordinate to this Deed of Trust, and Beneficiary shall have no responsibility
for the perfomance of Grantor's obligations thereunder) and all general
intangibles (including payment intangibles, trademarks, trade names, goodwill,
software and symbols) related to the Real Property or the operation thereof; (d) all
sewer and water taps, appurtenant water stock or water rights, any Type 2
nonirrigation grandfathered water rights, contractual rights to water, allocations
and agreements for utilities, bonds, letters of credit, permits, certificates, licenses,
guaranties, warranties, causes of action, judgments, Claims, profits, security
deposits, utility deposits, and all rebates or refunds of fees, Taxes, assessments,
charges or deposits paid to any Govemmental Authority reiated to the Real
Property or the operation thereof: (e) all of Grantor's rights and interests under all
Swap Contracts, including all rights to the payment of money from Beneficiary
under any Swap Contract and all accounts, deposit accounts and general
intangibles, including payment intangibles, described in any Swap Contract; (f) all
insurance policies held by Grantor with respect to the Property or Grantor's
operation thereof; and (g)all money, instruments and documents (whether
mnpbleorelecmmc)mngﬁomorbyvmofmytransactmnsmlaﬁedwthe
Property, and all deposits and deposit accounts of Grantor with Beneficiary
related to the Property, including any such deposit account from which Grantor
may from time to time authorize Beneficiary to debit and/or credit payments due
with respect to the Loan; together with all Additions to and Proceeds of all of the
foregoing.

"Procceds,” when used with respect to any of the Property, means all
proceeds of such Property, including all Insurance Proceeds and all other proceeds
within the meaning of that term as defined in the Uniform Commercial Code.

“Property” means the Real Property and the Personalty and all other rights,
interests and benefits of every kind and character which Grantor now has or
hereafter acquires in, to or for the benefit of the Real Property and/or the
Personslty and all other property and rights used or useful in connection
thaemth.mcludmgaﬂLeamnﬂRenu.aﬂCondemmﬁonAwuds.aﬂPmeeeds,
and all of Grantor’s right, title and interest in and to all Design and Construction
Contracts, all Contracts of Sale and all Refinancing Commitments.

“Property Assessments” means all Taxes, payments in licu of taxes, water
rents, sewer rents, assessments, condominium and owner's association
assessments and charges, maintenance charges and other govemmental or
municipal or public or private dues, charges and levies and any Liens (including

l " QBACTIVE\S956760.5 -6~
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federal tax liens) which are or may be levied, imposed or assessed upon the
Pmpettyoranypanmemf.oruponanyumoranymu.whﬂhulcvied
dimctlyorindirecdyorasexcisetaxeu,asiwomhxa.oroﬂuwise.

*Real Property” means the Land and Improvements, together with (a) all
mﬁdehmﬁmmﬁmmmmimmﬁa
rights of way or uses, additions, sccretions, servitudes, strips, gaps, gores,
liberties, privileges, water rights, water courses, alleys, passages, ways, vaults,
licenses, tenements, franchises, hereditaments, appurtenances, casements, rights-
of-way, rights of ingress or egress, parking rights, timber, crops, mineral interests
and other rights, now or hereafter owned by Grantor and belonging or

ining to the Land or Improvements; (b) all Claims whatsoever of Grantor
witbmpedmtheLmdoﬂmpmvements.dtherinhworineqxﬁty.inpoMon
orinapectancy;(c)anmﬂmﬁﬁemdinweuofminmdwaﬂ
streets, roads and public places, opened or proposed, now or hereafter adjoining
ornpputainingbthehndoﬂmpmvanems;and(d)dlopdomtomhnme
Landorlmpmvements,ormyporﬁonthaeoforintueﬂtbaein,mdmym
estate in the Land or Improvements, and all Additions to and Proceeds of the

foregoing.

(SRS NS

th?«mﬁxﬂnﬁmmingoﬁhehopaty.mmor
allofﬂwpmceedsofwhiehminwndedtobeusedformerepaymentofdlaa
portion of the Loan.

"Rents” means all of the rents, royalties, issues, profits, revenues,
mnings,incomemdotherbewﬁtsofdn?mpafy,oruising&omﬂnqseor
enjoyumtofdne?mputy.incmdin;aﬂmhamomtspaidmdaoraﬁsingﬁom
myofthelmmdaﬂfeeu,chargawwunnorothupaymtsfordnmeor
occupancy of rooms or other public facilities within the Real Property.

"Wmmmwmmmmﬁnwﬁﬁn&mhﬁm
toanymnsactiondmisameswap.buisswap,forwdmmswﬁon,
commodity swap, commodity option, equity or equity index swap or option, bond,
noﬁcorbiﬂopﬁon,imawrueopﬁon.fotwudfmeignachmgeumﬁon.
interest cap, collar or floor transaction, currency swap, Cross-currency rate swap,
swapopﬁon.cmmcyopﬁonormyothusimiluumsacﬁon(hwludinamy
opﬁontoem«intoﬁwfomgoing)ormycombiuﬁonof@cmin&and.
unless the context otherwise clearly requires, any form of master agreement
publishedbydnlnmﬁomlSwapsnndDerivaﬁmAmciaﬁomlm”orany
ommwmmwmmm(«iumm)m
Gmnmw(mitsnfﬁliate)incomwcﬁonwiththchm,wgahawimanylda&ed
schedules and confirmations, as amended, supplemented, superseded or replaced
from time to time, relating to or governing any or all of the foregoing.
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"Taxes" means, solely with respect to the Property, all taxes and
assessments, whether general or special, ordinary or extraordinary, or foreseen or
unforeseen, which at any time may be assessed, levied, confirmed or imposed by
any Governmental Authority or any community facilities or other private district
on Grantor or on any of its properties or assets or any part thereof or in respect of
any of its franchises, businesses, income or profits.

"Transfer means any direct or indirect sale, assignment, conveyance or
transfer, including any Contract of Sale and any other contract or agreement to
sell, assign, convey or transfer, whether made voluntarily or by operation of Law
or otherwise, and whether made with or without consideration.

"Trustee" means the Initial Trustee or its successor in trust who may be
acting under and pursuant to this Deed of Trust from time to time.

. "Uniform Commercial Code" means the Uniform Commercial Code, as
enacted in the state where the Land is located, or under the Uniform Commercial
Code in any other state to the extent the same is applicable law, as amended,
recodified, and in effect from time to time.

ARTICLE I
GRANTING CLAUSES; CONDITION OF GRANT

Section 2.1  Conveyances and Security Interests.

In order to secure the prompt payment and performance of the Obligations, Grantor (a)
hereby irrevocably and unconditionally grants, conveys, transfers and assigns to Trustee, in trust,
for the benefit of Beneficiary, with power of sale and right of entry and possession, all estate,
right, title and interest that Grantor now has or may later acquire in and to the Real Property; (b)
grants to Beneficiary a security interest in the Personalty; (c) assigns to Beneficiary, and grants
to Beneficiary a security interest in, all Condemnation Awards and all Insurance Proceeds; and
(d) assigns to Beneficiary, and grants to Beneficiary a security interest in, all of Grantor's right,
title and interest in, but not any of Grantor's obligations or liabilities under, all Design and
Construction Documents, all Contracts of Sale and all Refinancing Commitments. All Persons
who may have or acquire an interest in all or any part of the Property will be deemed to have
notice of, and will be bound by, the terms of the Obligations and each other agreement or
instrument made or entered into in connection with each of the Obligations. Such terms include
any provisions in the Note, the Loan Agreement or any Swap Contract which provide that the
mmurateononcormorcoftbeObhgmommayvaryfmmumewume. The definition of
"Obligations" includes future advances.

In consideration of the making of the Loan by Beneficiary to GmtotmdAoum good and
valuable consideration, the receipt and sufficiency of which are hereby acknowledged, Grantor
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absolutely and unconditionally assigns the Leases and Rents to Beneficiary. This assignment is,
and is intended to be, an unconditional, absolute and present assignment from Grantor to
Beneficiary of all of Grantor's right, title and interest in and to the Leases and the Rents and not
an assignment in the nature of a pledge of the Leases and Rents or the mere grant of a security
interest therein. So long as no Event of Default shall exist, however, and so long as Grantor is
not in default in the performance of any obligation, covenant or agreement contained in the
Leases, Grantor shall have a license (which license shall terminate automatically and without
notice upon the occurrence of an Event of Default or a default by Grantor under the Leases) to
collect, but not prior to accrual, all Rents. Grantor agrees to collect and hold all Rents in trust for
Beneficiary and to use the Rents for the payment of the cost of operating and maintaining the
Property and for the payment of the other Obligations before using the Rents for any other

purpose.
Section 2.3

This Deed of Trust creates a security interest in the Personalty, and, to the extent the
Personalty is not real property, this Deed of Trust constitutes a security agreement from Grantor
to Beneficiary under the Uniform Commercial Code. In addition to all of its other rights under
this Deed of Trust and otherwise, Beneficiary shall have all of the rights of a secured party under
the Uniform Commercial Code, as in effect from time to time, or under the Uniform Commercial
Code in force from time to time in any other state to the extent the same is applicable Law. This
Deed of Trust shall be effective as a financing statement filed as a fixture filing with respect to
all fixtures included within the Property and is to be filed for record in the real estate records of
each county where any part of the Property (including such fixtures) is situated. This Deed of
Trust shall also be effective as a financing statement with respect to any other Property as to
which a security interest may be perfected by the filing of a financing statement and may be filed
as such in any appropriate filing or recording office. The respective mailing addresses of
Grantor and Beneficiary are set forth in the opening paragraph of this Deed of Trust. A carbon,
photographic or other reproduction of this Deed of Trust or any other financing statement:
relating to this Deed of Trust shall be sufficient as a financing statement for any of the purposes
referred to in this Section. Grantor hereby irrevocably authorizes Beneficiary at any time and
from time to time to file any initial financing statements, amendments thereto and continuation
statements as authorized by applicable Law, reasonably required by Beneficiary to establish or
maintain the validity, perfection and priority of the security interests granted in this Deed of
Trust,

Recc - nination Statements. If and when Grantor has paid
andperfomwddloftheoulganom,mdmﬁnﬂmmmmbemadeunduthchm
Agreement, Trustee, upon request by Beneficiary, will provide a reconveyance of the Property
from the lien of this Deed of Trust and termination statements for filed financing statements, if
any, to Grantor. Grantor shall be responsible for the recordation of such reconveyance and the
payment of any recording and filing costs. Upon the recording of such reconveyance and the
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filing of such termination statements, the absolute assignments set forth in Section 2.2 hereof
shall automatically terminate and become null and void.

()  Partial Releas in Default. Partial releases of the lien of this
Deed of Trust shall be made in accordance with the terms and provisions of the Loan Agreement,
ar in sccordance with such other terms and conditions as may subsequently be agreed to by
Beneficiary. No partial release shall be sought, requested or required if any Event of Default has
occurred which has not been cured.

(c)  Effect of Partial Release. Beneficiary may, regardless of consideration,
eameﬂwreleascofmypanofﬂ\el’mpeﬂyﬁomthelieaofthisDeedoanmwiMinany
mumaﬂ'ecﬁngorimpaiﬁngtlnliorpﬁoﬁtyofmisDeedoanututodzemmindaoﬂhe
Property.

ARTICLE I
REPRESENTATIONS AND WARRANTIES

Grantor makes the following representations and warranties to Beneficiary:

Section3.1  Title to Real Property.

Gmntor(a)ownafeesimpletitleinthekmlPropaty,(b)ownsalloft!wbmeﬁdalmd
equitableintuestinandtodxeRedepaty,md(c)islawﬁnﬂyseizedandposswdoﬂheRal
. Gran:orhastheﬁghtandaumoﬁtytoconveyﬂwkulhopmyanddoahercby

Property
convey the Real Property. The Real Property is subject to no Encumbrances other than the
Permitted Encumbrances.

Section3.2  Title to Other Property.

Gmntorhasgoodﬁdgtoﬂw?emnalty,andthc?mmltyisnotmbjeaquy
‘Encumbrance other than the Permitted Encumbrances. None of the Leases, Rents, Design and
ConmﬁonDoamam,ConuacuodeemReﬁmmingComnﬁmummbjeawmy
Encumbrance other than the Permitted Encumbrances.

Section3.3  Property Assessments.

mRedepmyisasmedforpmpomomepenyAmuuand
diﬁnﬂpamelﬁommyodmpmpﬁy,mhﬂ\athekedepatyshaﬂmbwomembjeuw
theLimpfmmepmyAmnmuleﬁedormedagﬁMmypmpuwoﬂummeM

‘ Propetty
Section3.4  Independence of the Real Property.

Nobﬁldingsorothahnpmvmwntsonpwpatymtcovuedbydﬁsbeedoanutnly
ontheRealPmpenyoranyinmdmeintoﬁﬂﬁllmqunimnmtofmyoomnmaml
Authority for the existence of such property, building or improvements; and none of the Real

-
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Property relies, or will rely, on any property not covered by this Deed of Trust or any interest
therein to fulfill any requirement of any Governmental Authority. The Real Property has been
properly subdivided from all other property in accordance with the requirements of any
applicable Governmental Authorities.

Section3.5  Existing Improvements.

mm;mvmﬁmy,mwmwmdmbdngmedandmdnﬂimd,
in accordance with all applicable Laws, including zoning Laws.

Section3.6  Leases and Tenants.

mmmvdidmdminﬁlurommdeﬁ'ect.mdemtorismtindefmﬂtmdu

any of the terms thereof. Exeeptasaptuslypumiuedin‘ﬂxeLoanAgmml.Gmmhunot
wceptedmymuhadvmofﬂuﬁmennmbmmedueundudwweumdhumt
forgiven.eomptomisedotdisoomwdanyofthem Grantor has title to and the right to
Bmﬁdary.mdnoo&ausipmen!ofthebmormuhas

Improvements are in default under
insolvency or similar proceeding.

ARTICLE IV
AFFIRMATIVE COVENANTS

Section4.1  Qbligations.

_Gmntoragrmtopromptlypayandpu'formalloftheOblignﬁons,timebeingofﬂw
essence in each case.

Section 4.2

Gmnmr(a)willpmnpﬂypayinﬁdlanddischugepﬁormdeﬁnqmyallhopmy
AmmM(b)wiuﬁnnisthmeﬁciuy,upondemmd,dwmdpwdbﬂhform
mmwumwmmymwmwmmmnmwmm Property
Amenuduﬂbomsidaeddelinqmuofmﬁmkymyim&wpemhywmma
to accrue thereon. Gmmawﬂlmompdypaydlmmp.doamm,mmdaﬁon.mmferand
inmg'blemxuandallothamxesthatmayﬁomﬁmemﬁmebemquiredtobcpﬁdwithmped
to the Loan, the Note, this Deed of Trust or any of the other Loan Documents.

Section4.3  Permitied Contests.

Gmnm:shnnnotbemquhedtopaymyoftbcPNpenyAWmB.orwcomplywim
anyLaw,solonganntorslnllingoodfaid\.aqdatitseostmdexpeuu,oomwthemum
mvdidity&emﬁmﬁkeothaappmpﬁ&eacﬁmwhhmpedthuzb.ingoodﬁhhmdhm
appmpdﬂemmambyappmpﬁaﬂmoeedings;mvidedﬂm(a)mwhpmmdingsopamm
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prevent the collection of, or other realization upon, such Property Assessments or enforcement of
the Law so contested, (b) there will be no sale, forfeiture or loss of the Property during the
contest, (c) neither Beneficiary nor Trustee is subjected to any Claim as a result of such contest,
and (d) Grantor provides assurances satisfactory to Beneficiary (including the establishment of
mapmopdmmvemmwithaeneﬁduy)oﬁuabiﬁtympaymhMpatyAmu
oroomplywithwchuwindwcvemenwismsueemMinitseom Each such contest
shdlbepmmpdypmsewtedwﬂndeomlusionmsademmgmeerlemwnnify,
defmdandumeeﬂchqandTnmuhuuﬂmfm,ﬁomMagaimtaﬂChimsinwmwﬁm
therewith. Pmmpdyaﬁatheseﬁlemaﬂo:oonclusionofmcbconwnoracﬁou.Gmshaﬂ
complywiﬂxmchhwandlorpaymddiscbargcﬂwamounhwhichsballbolevied.ammdot
impoaedmdaumimdmbepayable.wgethawithaﬂpmdﬁu.ﬁmimm.wmmd
expenses in connection therewith.

Section4.4  Compliance with Laws.

GmnmrwﬂleomplywithmdmlviOMe,andmwbeeompﬁedwiﬂundmﬁohwd.
allprumtmdﬁmmumapplicablcwtherpatyandiuusemdopmﬁon.

Grantor, at Grantor's sole expense, will (8) keep and maintain Improvements and
Awmdahgoodwndiﬁon,w«kingordumdmpait,mombbmndwexcepwd.md
(b)mkedlmomymmprimmpaimmdAddiﬁommlmmvmuandAmﬁa,if

any,sothateachpaﬂofdn[mpmvanm&andaﬂofd:eAmuiusbﬂlatdlﬁmbeingood
wndiﬁonandﬁtandpmpufmﬂnmﬁwpmpomfmwhicbthcymoﬁgimﬂyhﬂmdd.
erected, or installed.

Section4.6  Additions to Security.

Anﬁghgﬁﬂeandintuwofcmminmdmaﬂlmpmvmumdudiﬁomhuuﬁu
wnmwdmphcedmchmpatyandinandmmyAcemoﬁahuuﬁumdndML
wiMmyﬁmhadeedofmm.eonwyaneqasignmw«othumbyGtmhr.bewme
mbjeamd;eUenofthiSDeedoanmasﬁlﬂyandcompletely.undwithdwsameeffect,u
ﬂwughnowowmdbmemmmdspeciﬁcallydm'bedinthegranﬁngdmhemﬂ Grantor
aMhom,mmmandddivamemdlmBanﬁduymhﬁnmudocumuu
maybemq\ﬁmdbytbetetmsofﬂwLoanAgxwmaumddwothubomDoment&

Section 4.7  Subrogation.

To the extent not prohibited by applicable Law, Beneficiary shall be subrogated,
notwithstanding its release of record, to any Licn now or hereafter existing on the Property to the
mmmLienispaidordiwhmedbmeeﬁciswaaornotﬁomthepmeedsof
the Loan. This Section shall not be deemed or construed, however, to obligate Beneficiary to
pay or discharge any Lien.
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. Section4.8  Leases.

(8)  Except as expressly permitted in the Loan Agreement, Grantor shall not
enter into any Lease with respect to all or any portion of the Property without the prior written
consent of Beneficiary; provided, however, Beneficiary has approved Grantors form lease
amunm(fmﬁe?mpeﬂyuofﬂwduehaeoﬂandmymwismydemwdﬁm
by the Beneficiary.

()  Neither Trustee nor Beneficiary shall be obligated to perform or discharge
any obligation of Grantor under any Lease. The assignment of Leases provided for in this Deed
of Trust in no manner places on Beneficiary or Trustee any résponsibility for (i) the control, care,
management or repair of the Property, (i) the carrying out of any of the terms and conditions of
the Leases, (jii) any waste commitied on the Property, or (iv) any dangerous or defective
condition on the Property (whether known or unknown).

()  No approval of any Lease by Beneficiary shall be for any purpose other
than to protect Beneficiary's security and to preserve Beneficiary's rights under the Loan
Documents, and no such approval shall result in a waiver of a Default or Event of Default.

ARTICLE Y
NEGATIVE COVENANTS
Section 5.1  Encumbrances.
‘ Grantor will not permit any of the Property to become subject to any Encumbrance other

than the Permitted Encumbrances and the liens created by the Loan Documents. Within thirty
(30) days after the filing of any mechanic's lien or other Lien or Encumbrance against the
Property, Grantor will promptly discharge the same by payment or filing a bond or otherwise as
permitted by Law. So long as Beneficiary's security has been protected by the filing of a bond or
otherwise in a manner satisfactory to Beneficiary in its sole and absolute discretion, Grantor shall
have the right to contest in good faith any Claim, Lien or Encumbrance, provided that Grantor
does so diligently and without prejudice to Beneficiary or delay in completing construction of the
Improvements. Grantor shall give Beneficiary Notice of any default under any Licn and Notice
of any foreclosure or threat of foreclosure with respect to any of the Propexty.

Section 5.2  Tranafer of the Property.

Grantor will not Trensfer, or contract to Transfer, all or any part of the Property or any
legal or beneficial interest therein (except without Bencficiary’s conseat for (i) certain Transfers
of the Accessories expressly permitted in this Deed of Trust, (ii) Transfers that will result in the
full payoff of the Loan within ten (10) days after such Transfer, (iii) any Transfer to an affiliate
or wholly-owned subsidiary of Grantor, and (iv) Leases which shall be deemed permitted
Transfers). The Transfer of more than fifty percent (50.0%) of the voting power in Grantor
(whether in one or more transactions during the teem of the Loan) shall be deemed to be a
prohibited Transfer of the Property, except as otherwise permitted in the Loan Agreement.

QBACTIVE\S956760.5 13-
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Notwithstanding the foregoing, transfers of any interest in Grantor to any person or eatity that is
directly or indirectly controlled by, controlling or under common control of or with (a) Opus
West Corporation, Opus Corporation, Opus, L.L.C., (b) the founder of Opus Corporation, his
children, his grandchildren or other members of his family, or (c) the trustee of a trust or trust for
the benefit of the founder of Opus Corporation, his children, his grandchildren or other members
of his family, shall be permitted hereunder without Beneficiary's consent so long as Opus West
Corporation remains fully obligated for the payment of the Obligations.

Except to the extent permitted by the following sentence, no Improvements or
_ Accessories shall be removed, demolished or materiaily altered without the prior written consent
of Beneficiary. Notwithstanding the foregoing, Grantor may remove and dispose of, free from
the Lien of this Deed of Trust and without Beneficiary’s consent, such Accessories as from time
to time become wom out or obsolete, provided that, either (a) at the time of, or prior to, such
removal, any such Accessories are replaced with other Accessories which are free from Licns
other than Permitted Encumbrances and have a value at least equal to that of the replaced
Accessories (and by such removal and replacement Grantor shall be deemed to have subjected
such Accessories to the Lien of this Deed of Trust), or (b) 30 long as a prepayment may be made
without the imposition of any premium pursuant to the Note, such Accessories are sold at fair
promptly to Beneficiary to be applied to the prepayment of the principal of the Loan.

SectionS.4  Additional Improvements.

Unless in accordance with the Design and Construction Documents, Grantor will not
construct any Improvements other than those presently on the Land and those described in the
Loan Agreement without the prior written consent of Beneficiary. Grantor will complete and
pay for, within a reasonable time, any Improvements which Grantor is permitted to construct on
the Land. Grantor will construct and erect any permitted Improvements (a) strictly in accordance
with all applicable Laws and any private restrictive covenants, (b) eatirely on lots or parcels of
the Land, (c) so as not to encroach upon any eascment or right of way or upon the land of others,
and (d) wholly within any building restriction and setback lines applicable to the Land.

Section5.5  Restrictive Covenants, Zoning, etc,

Unless in accordance with the Design and Construction Documents, without the prior
written consent of Beneficiary, Grantor will not initiate, join in, or consent to any change in, any
restrictive covenant, easement, zoning ordinance, or other public or private restrictions limiting
or defining the uses which may be made of the Property, or consent to or vote in favor of the
inclusion of the Property in any community facilities district or any other improvement,
assessment or similar district. Grantor (a) will promptly perform and observe, and use
commercially reasonably efforts to cause to be performed and observed, all of the terms and
conditions of all agreements affecting the Property, and (b) will do or use commercially
reasonably efforts to cause to be done all things necessary to preserve intact and unimpaired any
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and all easements, appurtenances and other interests and rights in favor of, or constituting any
postion of, the Property.

ARTICLE VI
EVENTS OF DEFAULT

Mommweorhlppemn&ﬁomhmomnmofmyomormofﬁnfollowing
shail constitute an Event of Default under this Deed of Trust:

Section 6.1  Payment Obligations.

Grantor fails to pay any of the Obligations when due, whether on the scheduled due date
or upon acceleration, maturity or otherwise and such failure is not cured within five (5) days
after receipt of Notice from Beneficiary to Grantor; provided, however, no Notice shall be
required at maturity. _

Section 6.2 Tmnsfers.

Grantor Transfers, or contracts to Transfer, all or any part of the Property or any legal or
beneficial interest therein (except as otherwise permitted in the Loan Agreement and except for
any Transfers expressly permitted under this Deed of Trust). The Transfer of stock in Grantor
(whethumomamumhomdunngﬁwmmoﬂbhm)exceptuothuwispawued
in the Loan Agreement shall be deemed to be a prohibited Tranafer of the Property constituting
an Event of Default.

Section 6.3  Other Obligations,

Grantor fails to promptly perform or comply with any of the Obligations set forth in this
Deed of Trust (other than those expressly described in other Sections of this Article V]), and
such failure continues uncured for a period of fifteen (15) days after receipt of Notice from

An Event of Defiult (as defined therein) occurs under the Note or the Loan Agreement,
or Borrower fails to promptly pay, perform, observe or comply with any obligation or agreement
coatained in any of the other Loan Documents (within any applicable grace or cure period).

Any change in any zoning ordinance or regulation or any other public restriction is
enacted, adopted or implemented that limits or defines the uses which may be made of the
Property such that the present or intended use of the Property, es specified in the Loan
Documents, would be ia violation of such zoning ordinance or regulation or public restriction, as
changed, and such violation will materially and adversely affect Borrower’s ability to perform its
obligations under the Loan Documents.




Case 09-34356-hdh11 Claim 65-1 Part 8 Filed 11/09/09 Desc Attachments to
Addendum - Part 7 of 8 Page 2 of 50 —

@ Section 6.6 Default Under Msior Leases

Grantor fails duly to perform its obligations under any Major Lease, and such failure is
not cured within the grace period, if any, provided in the Major Lease.

Section 6.7  Default Under Other Licn Documents.

Adefmhbycmnmtocctnunderanyoﬂmmongage,deedofmwmmity
amnaﬁwvaingﬂn?mputy.imludhgmy?umimdmmmismtumdwimm

the grace period, if any, provided therein.
Section 6.8  Execution; Attachment.

Anyexewﬁonorunachznmhkﬁodagainstmyofdam,mdnxhexewﬁona
attachment is not set aside, discharged or stayed within thirty (30) days after the same is levied.

ARTICLE VII
RIGHTS AND REMEDIES

UponthchappeningofanyEventofDeﬁault,Beoeﬁcinry.or'!‘msteeattbedirwﬁonof
Bcocﬁciary.slnllhaveﬂwtigln.inaddiﬁontomyomaﬁghtsormnediu:vﬁhbleto
Bawﬁciuy\mdamyofﬂ)clmDoamuorappliubleLaw,toexuciseanyoncormomof
the following rights, powers or remedies:

Section 7.1  Acceleration.

BeneﬁciuymayaecclemeallObligaﬁomunduﬂwmmDocumenuwbueupmswb
Obligations shall become immediately due and payable, without notice of default, notice of
mdaﬁmuMwmmmmmdemuﬂfapymmqu.mﬁoeof
Mmﬁwofmnpaymwtmdim,mmﬁmmdmdsofmykindmebum(aﬂof
which are hereby waived by Grantor). '

Section 7.2  Foreclogure; Power of Sale.

Trustee, if and as directed by Beneficiary, shall have all of the rights and may exercise all
ofthepowmsetfonﬂlinapplicableuwoftheSmcofCalifmnia,inchndlngﬂ:oupomsa
forth in Sections 2924 ¢t geq, and Section 2938 of the California Civil Code or any successor
pmvisbnofLaw,TmsteemayseﬂﬂmeputyiniumﬁMyminpuw&mdbyoiworby
several sales, as deemed appropriate by Trustee in its sole and absolute discretion. If Trustee
choombhavemonthmomfondosunsale.TnmcmymsﬂnfomlmnIumbe
held simultaneously or successively, on the same day, or on such different days and st such
different times as Trustee may elect. Trustee shall receive and apply the proceeds from the sale
ofﬂn?ropu!y.mmyporﬁmﬂmﬂmmdmwimwonmwﬂn&ﬁﬁomhdvﬂ
Code or any successor provision of Law. Before any foreclosure sale, Beneficiary or Trustee
shall give such notice of default and election to sell as may be required by Law. After the lapse
of such time as may then be required by Law following the recordation of such notice of default,
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and notice of sale having been given as then required by Law, Trustee shall sell the property
being sold at a public auction to be held at the time and place specified in the notice of sale.
Neither Trustee nor Beneficiary shall have any obligation to make demand on Grantor before any
foreclosure sale. From time to time in accordance with then-applicable Law, Trustee may, and in
any event at Beneficiary's request shall, postpone any foreclosure sale by public announcement at
the time and place noticed for that sale. At any foreclosure sale, Trustee shall sell to the highest
bidder at public auction for cash in lawful money of the United States (or cash equivalents
acceptable to Trustee to the extent not prohibited by applicable Law), payable at the time of sale.
Trustee shall execute and deliver to the purchaser(s) a deed or deeds conveying the property
being sold without any covenant or warranty whatsoever, expressed or implied. The recitals in
any such deed of any matters of fact, including any facts bearing upon the regularity or validity
of any foreclosure sale, shall be conclusive proof of their truthfulness. Any such deed shail be
conclusive against all Persons as to the facts recited therein. Any Person, including Trustee or
Beneficiary, may purchase at such sale, and any bid by Beneficiary may be, in whole or in part,
in the form of cancellation of all or any part of the Obligations. _

Section 7.3 Judicial Action.

Beneficiary and Trustee, if and as directed by Beneficiary, shall have the right to bring an
action in any court of competent jurisdiction for foreclosure of this Deed of Trust and a
deficiency judgment as provided by Law, or for specific enforcement of any of the covenants or
agreements of this Deed of Trust. -

Section 7.4  Collection of Rents.

Upon the occurrence of an Event of Default, the license granted to Grantor to collect the
Rents shall be automatically and immediately revoked, without further notice to or demand upon
Grantor. Beneficiary may, but shall not be obligated to, exercise any or all of the rights and
remedies provided in Section 2938 of the California Civil Code and perform any or all
obligations of the landlord under any or all of the Leases, and Beneficiary may, but shall not be
obligated to, exercise and enforce any or all of Grantor's rights under the Leases. Without
limitation to the generality of the foregoing, Beneficiary may notify the tenants under the Leases
that all Rents are to be paid to Beneficiary, and following such notice all Rents shall be paid
directly to Beneficiary and not to Grantor or any other Person other than as directed by
Beneficiary, it being understood that a demand by Beneficiary on any tenant under the Leases for
the payment of Rent shall be sufficient to warrant payment by such tenant of Rent to Beneficiary
without the necessity of further consent by Grantor. Grantor hereby irrevocably authorizes and
directs the tenants under the Lease to pay all Rents to Beneficiary instead of to Grantor, upon
receipt of written notice from Beneficiary, without the necessity of any inquiry of Grantor and
without the necessity of determining the existence or non-existence of an Event of Default.
Grantor hereby appoints Beneficiary as Grantor’s attomey-in-fact with full power of substitution,
which sppointment shall take effect upon the occurrence of an Event of Default and is coupled
with an interest and is irrevocable prior to the full and final payment and performance of the
Obligations, in Grantor's name or in Beneficiary's name: (a) to endorse all checks and other
instruments received in payment of Rents and to deposit the same in any account selected by
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. Beneficiary; (b) to give receipts and releases in relation thereto; (c) to institute, prosecute and/or
settle actions for the recovery of Rents; (d) to modify the terms of any Leases including terms
relating to the Rents payable thereunder; (e) to cancel any Leases; (f) to enter into new Leases;
and (g) to do all other acts and things with respect to the Leases and Rents which Beneficiary
may deem necessary or desirable to protect the security for the Obligations. Any Rents received
shall be applied first to pay all Expenses and next in reduction of the other Obligations. Grantor
shall pay, on demand, to Beneficiary, the amount of any deficiency between (i) the Rents
received by Beneficiary, and (if) all Expenses incurred together with interest thereon as provided
in the Loan Agreement and the other Loan Documents.

Section 7.5

As a matter of right without regard to the adequacy of the security, and to the extent
permitted by Law without notice to Grantor, Beneficiary shall be eatitled, upon application to a
court of competent jurisdiction, to the immediate appointment of a receiver for all or any part of
the Property and the Rents, whether such receivership may be incidental to a proposed sale of the
Propesty or otherwise, and Grantor hereby consents to the appointment of such a receiver and
agrees that such receiver shall have all of the rights and powers granted to Beneficiary pursuant
to Section 7.4 hereof. In addition, to the extent not prohibited by applicable Law, and with or
without the appointment of a receiver, or an application therefor, Bencficiary may (a) enter upon,
and take possession of (and Grantor shall surrender actual possession of), the Property or any
part thereof, without notice to Grantor and without bringing any legal action or proceeding, or, if
neccssary by force, legal proceedings, ejectment or otherwise, and (b) remove and exclude

. Grantor and its agents and employees therefrom.

Section 7.6  Management of the Property.

Upon obtaining possession of the Property or upon the appointment of a recciver as
described in Section 7.5 hereof, Beneficiary, Trustee or the recciver, as the case may be, may, at
its sole option, (a) make all necessary or proper repairs and Additions to or upon the Property,
(b) operate, maintain, control, make secure and preserve the Property, and (c) complete the
construction of any unfinished Improvements on the Property and, in connection therewith,
continue any and all outstanding contracts for the erection and completion of such Improvements
and make and enter into any further contracts which may be necessary, cither in their or its own
name or in the name of Grantor (the costs of completing such Improvements shall be Expenses
secured by this Deed of Trust and shall accrue interest as provided in the Loan Agreement and
the other Loan Documents). Beneficiary, Trustee or such receiver shall be under no liability for,
or by reason of, any such taking of possession, entry, holding, removal, maintaining, operation or
management, except for gross negligence or willful misconduct. The exercise of the remedies
provided in this Section shall not cure or waive any Event of Default, and the enforcement of
such remedies, once commenced, shall continve for so long as Beneficiary shall elect,
notwithstanding the fact that the exercise of such remedies may have, for a time, cured the
original Event of Default.
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Section 7.7  Uniform Commercial Code.

Beneficiary may proceed under the Uniform Commercial Code as to all or any part of the
Personalty, and in conjunction therewith may excrcise all of the rights, remedies and powers of a
secured creditor under the Uniform Commercial Code. Upon the occurrence of any Event of
Default, Grantor shall assembie all of the Accessories and make the same available within the
Improvements. Any notification required by the Uniform Commercial Code shall be deemed
reasonsbly and properly given if sent in accordance with the Notice provisions of this Deed of
Trust at least ten (10) days before any sale or other disposition of the Personalty. Disposition of
the Personalty shall be deemed commercially reasonsble if made pursuant to a public sale
advertised at least twice in a newspeper of general circulation in the community where the
Property is located. It shall be deemed commercially reasonable for the Trustee to dispose of the
Personalty without giving any warranties as to the Personalty and specifically disclaiming ail
disposition warranties. Altemnatively, Beneficisry may choose to dispose of some or all of the
Pmpaty,hmywmbimﬁoncomisﬁnuofbodn?awmhymdMPmpaty,inomalembe
beld in accordance with the Law and procedures applicable to real property, as permitted by
Article 9 of the Uniform Commercial Code. Grantor agrees that such & sale of Personalty
together with Real Property constitutes a commercially reasonable sale of the Personalty.

Section 7.8 Application of Proceeds.

Unless otherwise provided by applicable Law, all proceeds from the sale of the Property
mmyputthueofpmumtmdnﬁghtsmdmediasafonhinﬂ\iswmanyothet
pmeeedsnceivedbmeﬁcinqﬁomﬂwmiseofmyofiumhuﬁglmmdmedia
hereunder or under the other Loan Documents shall be applied first to pay all Expenses and next
in reduction of the other Obligations, in such manner and order as Bencficiary may elect.

Section 7.9  Othex Remedics.

Beneficiary shall have the right from time to time to protect, exercise and enforce any
legalmeqxﬁublemnedyagaitmGnntorpmvidedm&wLomDoqmwntsmbyappﬁcable
Laws,

ARTICLE VIII
TRUSTEE

Section 8.1  Liability of Trustee.

Trustee shall have no liability or responsibility for, and make no warranties in connection
with, the validity or enforceability of any of the Loan Documents or the description, value or
status of title to the Property. Trustee shall be protected in acting upon any notice, request,
consent, demand, statement, note or other paper or document believed by Trustee to be genuine
and to have been signed by the party or parties purporting to sign the same. Trustee shall not be
liable for any error of judgment, nor for any act done or step taken or omitted, nor for any
mistakes of law or fact, nor for anything which Trustee may do or refrain from doing in good
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faith, nor generally shall Trustes have any accountability hereunder except for its willful
misconduct or gross negligence. The powers and duties of Trustee hereunder may be exercised
through such attomeys, agents or servants as Trustee may appoint, and Trustee shall have no
liability or responsibility for any act, failure to act, negligence or willful misconduct of such
attomey, agent or servant, so long as the selection was made with reasonable care. In addition,
Trustee may consult with legal counsel selected by Trustee, and Trustee shall have no liability or
responsibility by reason of any act or failure to act in accordance with the opinions of such
counsel. Trustes may act hereunder and may sell or otherwise dispose of the Property or any
part thereof as herein provided, aithough Trustee has been, may now be or may hereafter be, an
attorney, officer, agent or employee of Beneficiary, in respect of any matter or business
whatsoever. Trustee, however, shall have no obligation to sell all or any part of the Property
following an Event of Default or to take any other action authorized to be taken by Trustee

hereunder except upon the demand of Beneficiary.

Section8.2  Indemnification of Trustee.

Grantor agrees to indemnify, defend and hold Trustee harmless for, from and against any
and all Claims and Expenses directly or indirectly arising out of or resulting from any
transaction, act, omission, event or circumstance in any way connected with the Property or the
Loan, including but not limited to any Claim arising out of or resulting from any assestion or
allegation that Trustee is liable for any act or omission of Grantor or any other Person in
comnection with the ownership, development, financing, operation or sale of the Property;
provided, however, that Grantor shall not be obligated to indemnify Trustee with respect to any
Claim arising solely from the gross negligence or willful misconduct of Trustee. The agreements
and indemnifications contained in this Section shall apply to Claims arising both before and after
the repayment of the Loan and shall survive the repayment of the Loan, any foreclosure or deed,
conveyance or assignment in licu thercof and any other action by Trustee to enforce the rights
and remedies of Beneficiary or Trustee hereunder or under the other Loan Documents for a
period of twenty-four (24) months thereafter.

Section 8.3  Substitution of Trustee; Multiple Trustees.

Beneficiary shall have, and is hereby granted with warranty of further assurances, the
irrevocable power to appoint a new or replacement or substitute Trustee. Such power may be
exercised at any time without notice, without cause and without specifying any reason therefor,
by filing for record in the office where this Deed of Trust is recorded a Substitution of Trustee. -
The power of appointment of a successor Trustee may be exercised as often as and whenever
Beneficiary may choose, and the exercise of the power of appointment, no matter how often,
shall not be an exhaustion thereof. Upon the recordation of such Notice of Substitution of
Trustee, the Trustee so appointed shall thereupon, without any further act or deed of conveyance,
become fully vested with identically the same title and estate in and to the Property and with all
the rights, powers, trusts and duties of its predecessor in the trust hereunder with like effect as if
originally named as Trustee hereunder. Whenever in this Deed of Trust reference is made to
Trustee, it shall be construed to mean each Person appointed as Trustee for the time being,
whether original or successor in trust. All title, estate, rights, powers, trusts and duties granted to
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Trustee shall be in each Person appointed as Trustee so that any action hercunder by any Person
appointed as Trustee shall for all purposes be deemed to be, and as effective as, the action of all
Trustees.

ARTICLE IX
MISCELLANEOUS

Each right, power and remedy of Beneficiary or Trustee as provided for in this Deed of
Trust, or in any of the other Loan Documents or now or hereafer existing by Law, shall be
cumulative and concurrent and shall be in addition to every other right, power or remedy
provided for in this Deed of Trust, or in any of the other Loan Documents or now or hereafter
existing by Law, and the exercise or beginning of the exercise by Beneficiary or Trustee of any
one or more of such rights, powers or remedies shall not preclude the simultaneous or later
exercise by Beneficiary or Trustee of any or all such other rights, powers or remedies.

Section9.2  No Waiver by Bepeficiary or Trustee.

No course of dealing or conduct by or among Beneficiary, Trustee and Grantor shall be
effective to amend, modify or change any provisions of this Deed of Trust or the other Loan
Documents. No failure or delay by Beneficiary or Trustoe to insist upon the strict performance
of any term, covenant or agreement of this Deed of Trust or of any of the other Loan Documents,
or to exercise any right, power or remedy consequent upon a breach thereof, shall constitute a
waiver of any such term, covenant or agreement or of any such breach, or preclude Beneficiary
or Trustee from exercising any such right, power or remedy at any later time or times. By
accepting payment after the due date of any of the Obligations, ncither Beneficiary nor Trustee
shall be deemed to waive the right either to require prompt payment when due of all other
Obligations, or to declare an Event of Default for failure to make prompt payment of any such
other Obligations. Neither Grantor nor any other Person now or hereafter obligated for the
payment of the whole or any part of the Obligations shall be relieved of such liability by reason
of (a) the failure of Beneficiary to comply with any request of Grantor or of any other Person to
take action to foreclose this Deed of Trust or otherwise enforce any of the provisions of this
Deed of Trust, or (b) any agreement or stipulation between any subsequent owner or owners of
the Property and Beneficiary, or (c) Beneficiary's extending the time of payment or modifying
the terms of this Deed of Trust or any of the other Loan Documents without first having obtained
the consent of Grantor or such other Person. Regardless of consideration, and without the
necessity for any notice to or consent by the holder of any subordinate Lien on the Property,
Beneﬁciary may release any Person at any time liable for any of the Obligations or any part of

secuntyfortbeOblugpuousandmyextzndtbeumeofpaymentoronnsamodxfyﬂn
terms of this Deed of Trust or any of the other Loan Documents without in any way impairing or
affecting the Lien of this Deed of Trust or the priority of this Deed of Trust over any subordinate
Lien. The holder of any subordinate Lien shall have no right to terminate any Lease regardless
of whether or not such Lease is subordinate to this Deed of Trust. Beneficiary may resort to the
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‘ security or collateral described in this Deed of Trust or any of the other Loan Documents in such
order and manner as Beneficiary may elect in its sole discretion.

To the fullest extent Grantor may do so, Grantor hereby:

(a) agrees that it will not at any time plead, claim or take advantage of
any Laws now or hereafter in force providing for any appraisement, valuation,
stay, extension or redemption, and waives and releases all rights of redemption,
valuation, appraisement, stay of execution, extension and notice of election to
accelerate the Obligations;

(b) waives all rights to a marshalling of the assets of Grantor,
indtﬂingﬂn?mpmy.ormauleinmninvmmduofdiemﬁoninthem
of a foreclosure of the Property, and agrees not to assert any right under any Law
pertaining to the marshalling of assets, the sale in inverse order of alienation, the
exemption of homestead, the administration of estates of decedents, or other
matters whatsoever to defeat, reduce or affect the right of Beneficiary under the
terms of this Deed of Trust to a sale of the Property without any prior or different
resort for collection, or the right of Beneficiary to the payment of the Obligations
out of the proceeds of sale of the Property.in preference to every other claimant
whatsoever,

© waives any right to bring or utilize any defense, counterclaim or
setoff, other than one which denies the existence or sufficiency of the facts upon
which any foreclosure action is grounded. If any defense, counterclaim or setoff,
other than one permitted by the preceding clause, is timely raised in a foreclosure
action, such defense, counterclaim or setoff shall be dismissed. If such defense,
counterclaim or setoff is based on a Claim which could be tried in an action for
money damages, such Claim may be brought in a scparate action which shall not
thereafter be consolidated with the foreclosure action. The bringing of such
sepuateacﬁonformoneydmaaushaﬂmtbedeunedtoaﬁordmygmundsfor
staying the foreclosure action; and

(d) waives and relinquishes any and all rights and remedies which
Grantor may have or be able to assert by reason of the provisions of any Laws
pertaining to the rights and remedies of sureties.

Section 9.4  Successors and Assigns

All of the grants, covenants, terms, provisions and conditions of this Deed of Trust shall
run with the Land and shall apply to and bind the successors and assigns of Grantor (including
any permitted subsequent owner of the Property), and inure to the benefit of Beneficiary, its
successors and assigns and to the successors in trust of Trustee.
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‘ Section9.5 No Warranty by Beneficiarv of Trustes.

By inspecting the Property or by accepting or approving anything required to be
observed, performed or fulfilled by Grantor or to be given to Beneficiary or Trustee pursuant to
this Deed of Trust or any of the other Loan Documents, Beneficiary and Trustee shall not be
deemed to have warranted or represented the condition, sufficiency, legality, effectivencss or
legal effect of the same, and such acceptance or approval shall not constitute any warraaty or
representation with respect thereto by Beneficiary or Trustee.

Section9.6 Amendmenta.

This Deed of Trust may not be modified or amended except by an agreement in writing,
signed by the party against whom enforcement of the change is sought.

Section 9.7  Severability.

In the event any one or more of the provisions of this Deed of Trust or any of the other
Loan Documents shall for any reason be held to be invalid, illegal or unenforceable, in whole or
in part or in any other respect, or in the event any one or more of the provisions of the Loan
Documents operates or would prospectively operate to invalidate this Deed of Trust or any of the
other Loan Documents, then and in cither of those events, at the option of Bencficiary, such
pmvisionmpxovisiomonlyshaﬂbedeanednnﬂmdvoidmdshaﬂnotaﬁ'eudwvaﬁdilyofﬂw
mﬁningObligaﬁms,andtbemminingpmvisiomofthelanoummushaﬂmnin
opaaﬁwuﬂhuﬁﬂlfomeuﬂeﬁ'eﬂmdshaﬂinmmybenﬁfeﬂed.mcjudicedmdimnbed

thereby.
Section 9.8 Notices.

All Notices required or which any party desires to give hereunder or under any other
Loan Document shall be in writing and, unless otherwise specifically provided in such other
Loan Document, shall be deemed sufficiently given or furnished if delivered by personal
delivery, by nationally recognized overnight courier service or by certified United States mail,
poﬂgcp:epﬁ¢addrmedmﬂwpmywwbomdhmdameappliabkaddmsspedﬁedin
the Preamble to this Deed of Trust (unless changed by similar notice in writing given by the
particular party whose address is to be changed) or by facsimile. Any Notice shall be deemed to
havebecngiveueitheratthctinwofpasonuldelimyor.inthccaseofcourierornnﬂ,uofthe
date of first attempted delivery at the address and in the manner provided herein, or, in the case
of facsimile, upon receipt; provided that service of a Notice required by any applicable statute
shall be considered complete when the requirements of that statute are met. Notwithstanding the
fongoin&mmﬁeeofclnngcofadd:msbaﬂbceﬂ’ecﬁwexceptuponmnlwipt This
Section shall not be construed in any way to affect or impair any waiver of notice or demand
pmvidedinthisDwdomestorinanyoth«LoanDocumentorqutﬁmgivingofnodeeor
demand to or upon any Person in any situation or for any reason.

" QBACTIVE\S956760.5
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() Section9.9  Joint and Several Lisbility.

lfGramorconsistsoftwo(Z)ormoumons,thetum"Grantor"slmllalsorefatodl
PasonssigningdlisDeedomesusGmntor,andtoeachofthem.andnlloftbanarejoinﬂy
and severally bound, obligated and liable hereunder. Trustee or Beneficiary may release,
wmpmnise.modi&orsetﬂeﬁthmyofcnnwr.inwmmminmﬁdnwimpaiﬁn&
mm;oraﬁecﬁnstheobﬁgaﬁommdﬁabiliﬁaofﬂwoﬁmofcmmmwm
the Note. Anyofdxemmenﬁonedafomaidmaybedomwithmﬂthuppmvalorconmd
or notice to, any of Grantor.

Section 9.10 Ruies of Construction.

mwads"hemﬂ'"bemin,'ﬂmumda,”tmw,'mdodummofﬁmimimpm
refer to this Deed of Trust in its entirety. The terms “agree” and “agreements” mean and include
"covenant” and "covenants.” The words "include” and “including” shall be interpreted as if
followed by the words "without limitation.” The headings of this Deed of Trust are for
convenience of reference only and shall not be considered a part hereof and are not in any way
intended to define, limit or enlarge the terms hereof. All references (a) made in the neuter,
mucuﬁmmfeminincgendushaﬂbedeemedtohawbemmﬁcindlnnhguﬂas.(b)mm
inthcsinguhxorplmnlmbershﬂbedeemedtobavebeenmade.mpective!y,inﬂnplmalm
sinmﬂnmmbuuweﬂ.(c)wtheLomDoé\mam“mﬂzmucxmded.amcoded.
mwmmmmwmmmmmwmm
M(GNMMMMPM,MMWPMMMN
. ot any portion of each of the foregoing, respectively, and (c) to Asticles or Sections are to the
mw««mmmmm«rmmmym
M&AnytummdordcﬁnedinﬂnUnifamCommacthode,uineﬁ'euﬁvmﬁmem
time,whichisnotdeﬁnedinﬂlisDeedoanntahallhavetlwmeaningnaibedmthnmin
the Uniform Commercial Code. If a term is defined in Article 9 of the Uniform Commercial .
Codediﬂ'umﬂyﬂnminamﬂerxﬁcboftthnifonnCmnmdﬂCodgﬂnmshnm
the meaning specified in Article 9.

Section9.11  Govemning Law and Jurisdiction.

Tbeaeeﬁon.pafecﬁon,enfmmau,tetmhuﬁonandrelmcofﬂwﬁmmd
mqwmmwmﬁMoanmmmemvmmofmyﬁﬂn,ﬁm,
mdinte:utinmdtoanyoftbcked?mpatyslnﬂbogovmdbymdeons&uedin'aeoordanee
with the laws of the State of California, which is the state where the Land is located. Subject to
ﬂ)efongoing,inapecﬁveofﬂnplweofamﬁonand/ordelivuy.inallmpects,includingaﬂ
mnaSofwnmwﬁon,vdidRy.mdpafommisDwdoanmdnﬂbegovamdby,md
construed and enforced in accordance with, the laws of the State of Arizona, except to the extent
that any of such laws may now or hereafter be preempted by Federal law. Any procedures
pmvidedhaeinfmmhmmediﬂshaﬂbemodiﬁedbyuﬂmplwedwiﬂuwhaehmndm
withonequiredby,anypmeedumotmquimcmsofthclawsofﬂwminw!ﬁchﬂwlmdis
located. Grantor hereby consents to the jurisdiction of any Federal or State court within (a) the
state in which the Land is located, and (b) the State of Arizona, submits to venue in each such

QBACTIVE\S936760.5
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state, and also consents to service of process by any means authorized by Federal law or the law
of each such state. Without limiting the generality of the foregoing, Grantor hereby waives and
agrees not to assert by way of motion, defense, or otherwise in such suit, action, or proceeding,
"any claim that (i) Grantor is not subject to the jurisdiction of the courts of the above-referenced
states or the United States District Court for each such state; or (i) such suit, action, or
proceeding is brought in an inconvenient forum; or (iii) the venue of such suit, action, or
proceeding is improper. Nothing in this Deed of Trust shall preclude Beneficiary from bringing
a proceeding in any other jurisdiction nor will the bringing of a proceeding in any one or more
jurisdictions preclude the bringing of a proceeding in any other jurisdiction. Grantor further
agrees and consents that, in addition to any methods of service of process provided for under
applicable law, all service of process in any proceeding in any Federal or State court within (a)
the state in which the Land is located, or (2) the State of Arizons, may be made by certified or
registered mail, return receipt requested, directed to cach such Grantor at the address indicated
_above, and service so made shall be complete upon receipt; except that if any such Grantor shall
refuse to accept delivery, service shall be deemed complete five (5) days afler the samo shall
have been so mailed. Except to the extent prohibited by applicable law, Grantor hereby -
unconditionally waives any claim to assert that the law of any other jurisdiction governs this
Deed of Trust.

Section 9.12  Entire Agreement.

The Loan Documents constitute the entire understanding and agreement between Grantor
and Beneficiary with respect to the transactions arising in connection with the Loan, and

supersede all prior written or oral understandings and agreements between Grantor and
Beneficiary with respect to the matters addressed in the Loan Documents. In particular, and
without limitation, the terms of any commitment by Beneficiary to make the Loan are merged

_ into the Loan Documents. Except as incorporated in writing into the Loan Documents, there are
no representations, understandings, stipulations, agreements or promises, oral or written, with
respect to the matters addressed in the Loan Documents.

Section 9.13 Deed of Trust.

. This Deed of Trust secures a loan made by Lender to Grantor, some or all of the proceeds
of which may be used for the purpose of constructing improvements on the Real Property. For
purposes of Section 3097() of the California Civil Code, (8) the name and address of Lender and
the name and address of Grantor, the owner of the Real Property, are set forth in the introductory
paragraph of this Deed of Trust, and (b) & legal description of the Real Property is set forth in
Exhibit "A" attached hereto.
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IN WITNESS WHEREOQF, Grantor has caused this Deed of Trust to be executed as of
the day and year first written above.

GRANTOR:

OPUS WEST CORPORATION, a Minnesota
corporation

Stateof _Qfizona ;
Ss.
)

County of_maeiearA
mwmmwmim
name and title of the officer), personally appeared who proved to me
on the basis of satisfactory evidence to be the person(s) whose s) is/are subacribed to the
within instrument and acknowledged to me that he/she/they executed the same in his/her/their
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or
the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY: OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct.
WITNESS my hand and official seal.

Signature ﬁﬁg Q- Nernsa) (Sead o

QBACTIVE\S936760.5 -26-
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EXHIBIT "A"
LEGAL DESCRIPTION

- Real property in the City of Chino Hills, County of San Bernardino, State of California,
described as follows:

PARCEL I

PARCELS 1,2, 3, 4, 5, 6, 7 AND 8 OF PARCEL MAP NO. 18236, RECORDED ON
OCTOBER 12, 2007, IN BOOK 224, PAGES 14 THROUGH 22 INCLUSIVE, OF PARCEL
MAPS OF SAN BERNARDINO COUNTY, CALIFORNIA.

PARCEL IL.

NON-EXCLUSIVE, IRREVOCABLE AND PERPETUAL EASEMENTS FOR THE INGRESS
AND EGRESS OF VEHICULAR AND PEDESTRIAN TRAFFIC AS GRANTED IN THAT
CERTAIN "EASEMENTS COVENANTS, CONDITIONS AND RESTRICTIONS OF THE
COMMONS" RECORDED OCTOBER 12, 2007 AS INSTRUMENT NO. 2007-0577234 OF

OFFICIAL RECORDS.

QBACTIVE\5956760.5
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BANK-OR-AMBRICA-

201 East Washington Street, 22nd Floor
AZ1-200-22-17
Phoenix, Arizons 85004-2343

March 21, 2008

Re: BANKOFAMNA,!MWMGWOHW
uuwummmwpomwm
comum-mmmnmcownmmm

mummmwmmm«mmw guamnty
agreaments, progissory notes, and oertificates of reprosentations, warsaties, snd covenaats with
OPUS and various affilistes for ssgorted financings (colleciively, the "Loans"):

] m'.mwwwmmaomu

botrower, wm}yn.mcqwmm»mu-owm

AM

@ s Candmcﬂmbalkm by and between Lender and
OPUS, as borrower, dsted March 13, 2007 (as smended from timte to time, the
“Commons st Chino Hills Construction Agreement”); . )

: " (i) nCMmLouAmbyndbdmLmﬂu-mdm
and O.W. wmm:mmjmlymdnmny
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March 21, 2008
Page2

as borrower, MMS).W@M&MM»M&
*Caniarillo Ranch Agreaneat”™);

@iv) -wmwwummm
WEST LP, a Delsware limited partnership, as borrower, dated Novepuber 7, 2005 -
(a3 smended from time %o time, the "Highland Village Condos Agreement *) and
OPUS as » guasnior pursesst fo 8 Quaraxty Agreoment datod Novemsber 7, 2005
(nmddﬁmdmumbwmmm

(v) o« Conitiuction Losn Agreement by and betweew Lender snd OPUS
WEST LP, a Delswars limitsd partnership, ss borrower, dated November 10,
2006 (as amended from tims 1o time, the “Fort Bend Crosting Agreement”) and
OPUS as guarantor pursuant 10 8 Goarasty Agreement dated November, 2006 (as-
Mmm»mmmmmw

(vi) -wu«wwummm
snom:s AT CHINO HILLS, - INC., a Minmosots cosporaticn, as: borrower,
dated May 16, 2007 (as sntended from time %o time, the "Shoppes at Chino Hills
Agreement”) sod OPUS as gusrantor pursuant to s Guaranty Agreement dated
May 16, 2007 (as smended from: time to time, tho “Shoppes at Chine Hills
Gusranty™); :

(vii) a Constniction Loss Agreement by and between Lender and O.W.
COMNC...WM::W ddedlhy” 2007
(es amended flom time. to time, the “Freemont Tech. snd OPUS ss'a

wmhnwwwlﬁy (a¢ amended
from time $0 tims, the "Freemont Tech Guaraaty™);

{(vili) a Comstructiop Losn Agreement by and between Lesider and PC
101, INC.,-s Delswars corparstion, as barrower, dated May 31, 2005 (as smonded
mwumummwum-.m
parsuast to & Guatanty Agrpement dated May 31, MS(-MMMb
ﬁmqucmmn

(ix) = Cotstruvtion Losa Agreement by and between Lender and PC
101, INC., & Delawars corporation,- ss borrowes, dated Decomber 6, 2007 (as
amended from time to tims, the “"Pims Center [I1-C Agrecatent”) and CPUS ss a
gorntor pucsaant 0 8 Cuaraaly Agreemient dated December 6, 2007 (ss
amended from 'time to time, the “Pima Center IT1-C Guaranty”);

(x) .wmwwmmm-

actrsbip, s bocrowee, fisiod Angat 31, 2007 {sn o saded Dees e tr s,

" QBACTIVE108299.5
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MWAMMOMI.mprow

wmmn.mmmmmwum@pm )

Guarasty”);

(xi) a Construction Loam Agreement by and bétwoen Lender, as
successor by mesger t0 LaSalle Bank Natiopal Associstion, a pationsl besking
associstion, snd HILL, COUNTRY APARTMENTS, L.P., a Delawars limited
pertoership, as borrower, dated Mavch 1, 2007 (as smended from tine fo time, the
"Hill Country Apartments Construction Agreement”) snd OPUS as & guarmntor
pursusat 1o 8 Guersnty Agreement dated March 1, 2007 (as amended froth time to
time, the "Hill Country Apariments Construction Guaranty™)

Cm)lthohby}m.La)UNTRYAPAR‘IMENBLP 2
Delaware limited partnerskip, payabls to the onder of Leader, ss successor by
merger 0 LaSallo Bank National Association, a national banking association,
datod March 1, 2007 (as smended from time to tims,.the "Hill Country
Apartments Land Nots”) and OPUS ss » guarantor pursusst 10 a Guaraty
Agrooment dated March ], 2007 (as smendod from time to time, the FHill Country
WMM .

. (xiti) a Comstriction Losa Agrecment by and between Lender, as

2 mbwb[&bmwm:wm

associstion, and ARCH ROAD LIMITED PARTNERSHIP, s Delaware Emited
as borrower, dsted October 4, 2007 (as amended from time to time,

partaesship,

the “Arch Road Coniétynction Agreement”) snd OPUS as s guarantor pursuant o a
Gusnasty Agreoment dated October 4, 2007 (as amendod from time tp time, the
*Arch Rosd Cousiruction Gusranty™);

(xiv). a Promissory Nots by OPUS, paysble to the order of Lender, a3
successor by merger to LaSalle Bank National Associstion, a national banking
association, dsted Jaousry 4, 2007 (as smended from time to time, the " Westlaks
Village Now”) and & Cortificats of Representstions, Warranties and Covenants
expcuted by OPUS, dsted Japuary 4, 2007 (as amended from time (o time, the
"Westliks Village Cartificats”);

(xv) :cmlmAMbydbemundu,u
successor by merger o LaSalle Bank National Association, a national banking
association, and OPUS, ag borrowez, dated September 27, 2007 (ks amended from
mnmuwmww

(i) ahuninayNotbyOﬂJS.pnynbkbthordaafimdu -

S
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March 21, 2008

Page 4

executed by OPUS dated July §, M(-mddﬁcmﬁuhﬁm.h
WMMM

(xvii)) a Comstruction Loan Agreement by and betweem Lender, as
mbquMWMAWM
asocistion, and BROADSTONB WALKER COMMONS, L.P., a Delaware
limited partnesship, as borrower, dated Augnet 31, 2007 (ss amended fiom time 1o
time, the "Walker Comenons Construction Agreemont”™) and OPUS ss a guarantor
pursuant % & Guaranty Agreomant dated August 31, 2007 (ss ameaded from time
to time, the "Walker Comamons Construction Guarnty”)

(xvd)nwdwwu.Ambynd
between Lender, as successor by merger to LaSalle Bank National Association, a
wmmunmmrmmsm.u&..
Delaware limited Hability compasy, ss borrowez, deted October 31, M(u
amended from tinio 10 time, ‘the “frvine- Center Constructios
m-.mmnamwmw«n m
(as amended from time lo time, the “Irvine Center Constroction Guaranty™);

(xix) s Construction. Losa Agreement by sad between Lender, s
mwwbmmummnmm
association, and HILL COUNTRY, GALLERIA, LP., a Delsware limited
pestoership, s borrower, dated July 27, 2006 (as amended from time o time, the
"Hiffl Country Galletia Construction Agreement”) and OPUS as s guersoior
pursusst to 8 Guaranty Agroomsent dated July 27, mo‘(-menbdﬁmlnub
mmmcmymmwamm

(xx) s Coostruction Losn Agroement by and between Lender, s
saoccssor by merger 10 LaSalls Bank National Association, s nationa) banking
association, and BROADSTONE GALLERIA, LP, s Delsware lmited
M-wmmmmmwmm»mm

“Broadstone Gslleria. Copstruction Agreement”) and OPUS as s guarantor

pursaent to 8 Guarsaty Agresment dated June 30, 2006 (as amended from tims %o
time, the “Broadstons Gallaris Cosstruction Guaranty™); and

(i) 8 Loan Agreement by and between Lender, s succossor by merger
to LaSallc Bank National Associstion, a sational banking associstion, and OPUS,
a8 borrowez, dated May 29, 2003 (as amended from time to time, the “Opus May

RLC Agreement”).

The documents

mwaemdndﬁmdn

cvndmn;m
mmmmmm;mmmmmammu
mdhhm(wﬂeﬁﬂyumddﬁmmbmmmm
the Guarsntics executed in connection with the Loans (collectively, as amended from tims to

QBACTIVEW108299.5
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‘ I =

March 21, 2008
Page$ :

mm-mmmwanmwmmm

exocuted in cosnection

with the Loans (colloctively, ss smeaded from time o time, the

"Cutiﬁaﬂl’)mhmhuﬂldh'lmbogm’.
mwmw'mmnWMnmm

1 mzxgzxsuzmda-mmwmmmh
thoir catitety to read as follows: )

118 WWMMMMHQ&h
Lmuhddudhlm.ww.ﬂw.n

doterrained MWMWMMW
W”dmummmmmmmmmmo.m

219 bjo. INet_YWorll DI l‘f.'.'. Mmew
maintain at the end of each flscel quaster oo a A
wmmwmgﬂmnmmmmmm
MWIWWQIWM.M)&:My&MMOmM
WMMWDMGIWMM

.
maintsin st the end of cach fiscal quaitey on s consolidatod basis a ratio of Total
Lisbilities to Taagible Net Warth not excooding 6.0 1o 1.0 through Decomber 31,
2008, and 5.0 o 1.0 theroafies. .

mhmwh'wmmdm
subordinated to Lender (limited to a maximum of Thirty Million And No/100
Dollars {$30,000,000.00]) in a manner ‘acceptable to Lender (using Lender's
standard form),

2 Sections 3.21, 3.22 and 323 of the Commons at Chino Hills Construction

Apmdmhaebymmdedinmd'rmﬁmytbxudufonow

QBACTIVEW108299.5
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mmmmmmdm

mumuduwmmawmrwm
Warth plus subardinsted debt equal to st lcsst Ons Hundred Twenty-Five Millios
MMMWG!Z’.@M&MWMMMM
Millios Aad No/100 Dollars ($100,000,000.00) theredfier

323 Total Lishilities to Tengible Not Worth Ratio, Borrower shell
maintsin af the cod of each fiscal quarter oa s consolidated bagis a ratio of Total
Lmnrmmwnmmaomommn
2008, snd 5.0 to 1.0 thevoafier.

3, mm4aumduc-umoquw
. amddhﬂﬁrduuybmdum .

Section 4.27 w mnnmmmmu
the Loan at the end of each fiscal quarter, unpledged cash, cash oquivalents as
determined by geserally acoepted accounting pridciplos, and marketable securitios
WOIMIQMMMMMNMMW(&,MMOO)

mmuﬂnndotddlwmanmbuhhuﬂ»bmt
Warth plus subordinated dobt oqual to at least One Hundred Twenty-Five Million
And No/100 Dollars ($125,000,000.00) fow fiscal yeas 2008 and One Hutdred
Millivs And No/100 Dollars ($100,000,000.00) thereater.

Wmﬂn”mmdwm
(MMMMMMMW

mmmmtmummmu-).w
- debt subordinated to Lendix (1imited to 8 maximuen of Thirty Milliog And No/100
m[mowmmnn.mmbun«-(m.w
mm)uwwam.wmw»mu
Mwmdqm”m

Section 429 Total Liabiliion to Tangidle Net Worth Ratio, Opus shall
maiztain st the end of cach flacal quarter on & coasolidstod basis a ratio of Total

Lisbilitios to Tangible Net Worth not exceeding 6.0 to 1.0 through December 31,
2008, and 5.0 t0 10 thereatter, -
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"Total Lisbilitios” means in accordsoce with GAAP the sum of current
lisbilities plus long term Eabitities plus consolidated joint venturs dobt less debs
subondinated to Londer (limited 1o » maxistasn of Thirty Millios And No/100
Donn[:::oo.ooomnhammu»Lua(mwew

4 Sections2.19,2.20, md 221 of the Highland Villags Condos Agreemmost aad Fort
MMWnWMhMmuwnm

219 Miniomm Liguidity. Bosrower shail cause Guarantor 1o maintain
during the lifo of the Loaa at the and of cach fiscal quarter, unpledged cash, cash
equivalenty sg dmmul -by generally accepted accounting principles, and
marketablo securities mmdmum-mummmwwo

Dollars ($3,000,000.00).

Wbmnhdduwmmawm
Tangible Net Worth plus subondinated dobt oqual to ot least One Hundred
Tweaty-Five Million And No/100 Dollars ($125,000,000.00) for fisca) year 2008
ndmwwmumwwononn(mo.momoo)m

thmh&v&odw:m
(MMMMMMMW
treasiry stock, Unemortived debt discount snd expones, deferred rescarch and
.mmmmmﬁawmmmm).m
debt subordinsied 10 the Loan (limited 0 8 maxizaum of Thirty Millios And
No/100 Dollars [$30,000,000.00]) in » menner to Adminissrative
Agent (using Lender's standard forin) less tota) I incloding but not
m»mummmummwm

otal Li th.Ratio. Borrower shall
~m0|mhmmuﬁnndcfenhuquwuamhdmd

basis a ratio of Total Lishilities & Tangible Not Worth not exceeding 6.0 to 1.0
through December 31, Mnds.oblam

Wmhmﬁuwﬂh&”&cmq{m
Lishilitics plus loog term Lisbilities plus consolidated joint venture debt less debt
wwmmm.mummmmw
mﬁ.goommnnammmmu(mm

5. . Sections 4.27, 4.28 and 4.29 of the Froemont Tech Agreement, the Pima Conter
gmummmmwmmwmmmmm.
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Section 4.27 g Borrower shall cause Gusrantor to
maintuin during the lifs of the Losn) st the end of cach fiscal quarter, unpledged
cash, cash equivalcnts as detormined by gtacnlly sccepted scoounting principles,
and marketable securities ("Liquidity”) of not Jess thas Three Miliom Aad
No/100 Doltars ($3,000,000.00).

Section 4.28 agible Net Worth phis Subordingted Debt.  Borrower
shall coms Guaraoior to nmintain ot the end of cach flecal quarer om o
consolidated basis Tangidle Net Worth. phws subordinatod dobt equal to st loast
" WWW%MMWM&:(SIBMMM&!
fiscal year 2008 sd One Huadred Million And No/100 Dollars
($100,000,000.00) thereafter. )

’ . "Tengibtis Net Worth" means the gross book value of Guarsntor's sssets
(exciuding goodwill, pejents, trademarks, trade nemes, orgsnization expenwe,
development costs, defixred marketing expenses, and other like intangibies), plus

* debt subordinated to Leader (limited to s maxinems of Thirty Million And No/100
Dollars [$30,000,000.00]) in & manner soctptable to Lender (using Lender's
standard form) less total lisbilities, incinding but mot limited to accrued and
deferred income taxes, snd any reserves againat sssets.

sm‘-” ! M'LL_‘.'. .t IRERWe Nt V s L,
shall causs Guarantor to. maintain ot the end of cach fiscal quarter oa s
consolidated basis & ratio of Total Lisbilities to Tangible Net Worth not exceeding
6.0 10 1.0 through December 31, 2008, and 5.0 to 1.0 thereafier.

"Tolal Liabilitics” mesns in accordance with GAAP the sum of curent
lisbilities plus long term liabilities phus consalidated joint ventore debt less debt
subordinated to Lender (limited to ‘s maximum of Thirty Millioa And No/100
Dollars [$30,000,000.00]) in s mesner scceptable to Lender (using Lender's
standard form). -

" 6.  Sections 14(Xi). (ii), sed Giii) of the Highland Village Condos , the Fort
Bend Crossing Guaranty, the Pima Center Guiranty ,hdﬁu?ﬁmCmn?ngmm
hereby amended i their entirety to read as follows: '

(d)  Guaessior bereby agrees ss follows:

(@  to maintain during the life of the Loan at the end of
each fiscal quartes, unpledged cash, cash equiivalents as determined
by gesenslly accepted sccounting principles, snd marketable
securitibs ("Liquidity™) of not less then Three Millioa And No/100
Dottars (33,000,000.00);

QBACTIVEMIC5299.3
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mmwn'mhmmmaum«
'w(ammmmmm

costs, deferred

And no/100 Dollars {330,000,000.00]) in s manner acceptablo to
Lender (using Londer’s standard form), less fotal liabilities,
mmuw»mmummm

. ndnymmwnd
(i) © maistsin of the end of cach fiscal querter on »

MW.MOMTOHW')TWNQ
Worth not excooding 6.0°to 1.0 Girouglhy December 31, 2008, and
5.0 to 1.0 thexesfier. "Total Liabilities™ means in-accordance with
GAAP the sum of cusrent Habilities phs long-term liabilitics plus
consolidated joint vestiwe debt less dgbt subordinated to Lender
. (limited to 8 maximmen of Thirty Million And No/100 Dollars
[£30,000,000.00) ia o memer scceptable to Leader (usiog
Lender's standerd form).

7. w:m&mwummmuuwr&
G\muymbuabywdhﬂnlmdybmd-m

. B Ombcnbywnm )

. ()  to maintain during the fife of the Loan at the end of
each fiscal quartes, uapledged cash, cash oquivalents as dotermined
by gomerally acoepted accommting principles, and merketable
securities ("Liquidity”) of not loss than Three Million And No/100

Dotlars ($3,000,000.00%

() wmnhdda&ﬁumun
consolidsted basis Tangible' Net Worth plus subordinated debt
equal to at lesst One Hundred Tweanty-Five Million And No/100
Dallars ($125,000,000.00) for fiscal year 2008 arid One Hundred
Millicn And No/100 Dollars ($100,000,000.00) thereafier.
“Tangibla Net Worth” mesns the gross book valus of the assets of
Guarsntor (exeluding goodwill, .patents, trademarks, trade names,

QBACTIVES108299.3
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to msintain st the end of cach fiscal querter om a
besis a rstio of Total Lisbilities to Tangible Net
w«mmm.anummnmn 2008, and

Oum-ty MMMWMMGDWIMCWM
wmmwnhﬁdyhmdpm

(2) Gmmhwywuwun(hmwm.mmm
Maﬂdhww

bM&mﬁa!&dﬁ!lmdhdd
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Lendes (using Lender's wmm). less total lisbilities,
Mumw»mqm-emm

and any reserves agxinst assets; snd

(iid) nm;uaauumm.
cousolidated basis & ratio of Total Lisbilities ™ Tangible Net
Worth not cxcooding 6.0 to 1.0 @ypugh Decesnber 31; 2008, and
5.0 1o 1.0 theroafier. "Total Lisbilitice” mesiis in sccordence with
GAAP the sum of current lisbilities phus Jong-term liebilities plus
consolidated joint ventare debt Jess debt subordinated to Lender

(limited to s maximum of Thirty Million And No/100 Dollsrs
[mooo,ooooonhnmnupmux.md-(m
Lendex’s stundiard form), )
9. Secdonﬂ(a)oltthdnbvmapcuﬁﬁmmmmM
Certificate are beroby amended in their catirety to read se follows:

(»)  Bommower bercby sgrocs s follows (the following covensnts sre
- collectively called the “Financial Covensats”):

@) lommmuhflolﬂllalnnﬁcudof

by genersily sccepted accounting pri . mod marketable
mwdmuhmmmmw
Dollars ($3,000,000.00);

(i) hmudndalndﬁalquitau
consolidated basis Tangible Net Worth phis subordinated debt
ogual 10 a2 least Ono Hundred Twenty-Five Million AND No/100
-Dollars (3125,000,000.00) for fiscal year-2008 and One Byundred
Million And No/100 Dollars ($100,000000.00) thereafter.
mmw«m‘mhmb&mo{mnanhof

(MMMMMM

Londer (using Lender's stan less total Habilities, .
including but not limited to socrued and deferred income taxes,
mnd any reserves ageinst assets; end
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(ili) %o maintpin at the end of éach fiscal quarter
consolideted basis a ratio of Total Lisbilitiss to Tangible
Worth not excoeding 6.0 0 1.0 through December 31, 2008,
5.0 to 1.0 thereafter. "Total Liabilities® means in accordance with
GAAP the sum of curreat. linbilities plvs loag-teyms liabilitics plus
consolideted joint ventre debt Jess dedt subordimated 1o Lender
(limited 1o 8 maximue of Thirty Millos And No/10Q Dollars
[MMMMDh.meM(m
Lender’s standard form).

10. wn(a)dummmcmmwmmm
mecwmdnumymha*ymdadnthrathtymndnbm )

() Ouwhuwyw-fonm(&oﬂovhgmm
Mnﬂdmmm

@) 1o maintxin during the lifs of the Loan a the eod of
each fiscal quarter, unpledgod cash, ciish equivalents as detormined
by gn—nﬂy sccepted accousting principles, ‘and merkeisble

socurities ("Liquidity”) of not less than Threo Million Asd No/100

Dollars ($3,000,000.00);

() bmn&nnthouddndl&ulmwa
consolidated basis Tengible Net Worth pfus subordinated debe
equal 10 at least One Hundred Twenty-Five Millicn And No/100
Dollars (3125,000,000.00) for fiscal year 2008 snd Ong Hundred
Million Asd No/100 Dollws ($100,000,000.00) thereafior.

* "Tangible Net Worth® means the gross boak value of the assets of
W(MMMMMM

H

Ana.moonomu[sso.ooomoopmm
 Lender (using Lender's standard form), Jess total mmue..
Mmmhﬁ»mdd&dmm

) Mmmwmu

(i) bmmutbaadofuchﬂmlmmn
consolidated besis & ratio of Totsl Liabilitics to Tangible Net
WaﬁMMGOblﬂwm:ﬂ 2008, and
5.0 to 1.0 thereafies. “Total Lisbilities™ méans in sccordance with

" " GAAP the sum of curreat lisbilities plus lorig-terny libilitics plus
consolidated joint venture dobt less debt subordinsted to Lender

QBACTIVEWI08299.5




Case 09-34356-hdh11

~ Addendum - Part 7 of 8  Page 27 of 50

Claim 65-1 Part 8 Filed 11/09/09 Desc Attachments to

March 21,2008

Page 13

(limited to 8 mexiioum of Thirty Million Aad No/100 Dollars
[$30,000,000.00]) in a manner acceptable to Lender (using
Lender’s standard form).

Soction 23(s) of the Hill Country Apertuments Land Guscanty is bereby smended

initsmﬁtaybre!d-foﬂo\n:

QBACTIVEWI08299.9

'O} w&wywnm(ﬁomiumﬁ
Covenmts”):

collectively called the "Financial

() to maintain during the lifs of the Loan st the end of
eath fiscal quarter, vapledged cash, cash ecrivaleats as determined
by pally iccepted sccounting peinciples, sod marketable
securitics ("Liquidity”) of not less than Three Millios And No/100

Dollars (33,000,000.00);

Gi) bmuhdd&ﬂ-ﬂmﬂuma
consolidajed dasis Tangiblc Net Worth phus subordinated debt

‘equal to at least One Hundred Twenty-Five Milliog And No/100

Dollws ($125,000,000.00) for fiscal year 2008 and One Hundred
Million Asd No/100 Dolluzs ($100,000,000.00) thereafier.
*Thngibls Net Worth® means the grogs book vakue of the asscts of
M(MMMMMM
organization expense, treasury stock, unamortized dobt discoumt
and expenso, defesred rescarch and development costs, deferred
marketing expenses, and other like MIa) plos debe
subordinsted t0 Lender (limiited tv 8 maxiowm of Thirty Million
mwrwm(mmmmh.mwum
Lender (using Lendor's standard foim), less total Habilities,
mumluuamwumummm

and any rescrves agzingt asscts; and

" (li) to mmintain st the cad of cach fiscal querter on 8
consolidated besis a ratio of Total Lisbilities to Tangible Net
Worth not exceeding 6.0 4o 1.0 through December 31, 2008, and
5.0 to 1.0 thevealler. mmmhmm
Mhmdwmphmmmﬂm
consolidated joint venture dobt less debdt ‘subordinated to Lender
(limited to & maximum of Thirty Million Aad No/100 Dollars
{$30,000,000.00]) in & manner scceptable to Lender (using
Wu’lmdud&m)
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(iv) to fornish 0 Lender cestified sowual finsocial
stalemeats within oos hundred twenty (120) deye afier the close of
"cach fiscal yesr; sad

days of cach fiscal quarter and fiscal yorcnd. .

12 The following definitions are boroby added 10 Section 1.1 of the Scripps Ranch
Coastructios Agroement:
Wuhmb&vﬁtdw

Hie intangiblos) pius debt subardiasted to Leader (limited 0 8 maxtimum
of Thirty Millioa And No/100 Dollars [$30,000,000.00]) in s manwer
scoeptabls to Lender (using Lendor’s standard form), less total Lisbilitics,
ﬁhhulﬁnﬂumdmmmd-’
m”“

~Total Lisbilities” means in accordance with GAAP the s of
debt less debt sobordinatod 10 Leadey (Timited to 3 maxtionum of Thirty
Millica And No/100 Dollars [$30,000,000.00]) in s masner scceptable to
Leoder (using Leader's standard form).

13, 'W.&u(a).(b).(c).(d).ad(e)o!bsmcmw
Agreemest are bereby smended in their entirety 10 read as follows: -

(®) m&mm&-h&dbu—d&o

wmmwmumm
& of oet less thas Tirce Million And No/100 Dollars
(33,000,000.00). .

(d)  Bomower aball maintein st the ead of esch Sacal quarter oo
a consolidated basie Tangible Net Worth pins subordinated debt equal to
st lcast Ops Hundred Twenty-Five Millioce AND No/100 Dollery
(3125,000,000.00) foxr fiscal yesy 2008 and One Hundred Million And
No/100 Dolters (3!_00,MMM thereafier.
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(c) _Bomrower shell maintain st the end of cach fiscal quarier cm
a consolidated basis & mtio of Total Lishilities to Tangible Net Worth not
excoeding 6.0 to 1.0 through December 31, 2008, asd 3.0 to 1.0 thercafier.

14.  The Bllowing definitions are bereby added to Section 1.1 of the Irvine Coater

(using
mmmmmhmddcindmmnduy
mwm

anwm GAAP the sum of
curreat Hubilities ping Jong-torm lisbilities phas consolidated joint vetura
debt Jeas debt subocdinated o Leader (Hmited fo 8 maxipum of Thirty -
mmwmmmommoonmmwm
Lender (using Lender's standard form).

18. Seeﬁm&lld}(u)(m}md(ﬁ)dhkmmmw
are beroby smended in their entirety 1o read as follows: .

G  Ouamantor shall maintain during the Life of the Loan at the
end of each fiscal quarter, unplodged cash, cash equivalents as determined
wmwmmuwm

of not less thes Thres Million And No/100 Dolhn
m.ooo.ooum :

(i) whﬂm:hu“ﬂﬂﬂma
a consotidated basis Tangible Net Worth phus subordinated debt equal to
at lesst Ons Hundred Twenty-Five Millioa . AND No/100 Dollars
cnvmmmuummmmmmmum

No/100-Dollars (3100,000,000.00) (hereafier.

. (i) Guarantor shall maintain at the end of each fiseal quarter on
a condolidated basis s ratio of Total Lisbilities to Tangible Net Worth not
exceeding 6.0 10 1.0 (hrough December 31, MMS.ObIOM

QBACTIVE$108299.5
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16. The following definitions are bereby added 30 Section 1.1 of the Brosdstons
Galleria Constiuction Agreement:
mhmbookmofOpmwm

liks jntangibles) plos deit subordinated o Lander (Tinited 10 & maxitmem
of Thirty Millica And No/100 Dollars [$30,000,000.00]) in a menver
scceptable to Lender (using Lender’s siandard form), less totat liabilities,
including but not- limited o socrued and dofesred incomne taxcs, and any

WW-WMWMMOI
current lisbifities plus long-term lisbilities phis comsolidated joint venture
MhdﬂWbMWblmo{m
mummmm[mmmmpn.mmku
Lender (using Lender's styndard form).

17. Sm&ll. &l&d&lSdhwmwAm
are hereby smended in thelr entirety 10 reed as Shilows:

- 413 wwmmmmmu&ammau
end of each fiscal quartes, uopledged cash, cash oquivalents as doterntined
by goaeally sccepted accounting principles, and marketable securities
(Liquidity”) of not less than Thwee Millics Asd No/100 Dollas
($3000000.00).

8.14 Opus Weit shall mainixin at the end of cach fiscal quarter
on s consolidstad basis Tangidle Net Worth phas subordinated debt equal

!
H to at least Ope Hundred Twenty-Five Millioa AND No/100 Dollars
(3125,000,000,00) for fiscal yoar 2008 and Ovs Hundred Millioa And

No/100 Dollars ($100,000,000.00) thereafier..

815 Opus West shall. maintain at the end of cach figcal quarter
on a consolidated besis s ratio of Total Liabilities 10 Tangible Net Worth'
not exceeding 6.0 to 1.0 theough December 31, 2008, and 5.0 to 1.0

QBACTIVESI29.5
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13.  Section 8.16 of the Broadstons Galleria Construction Agreement is hevedy deloted
in its catirety. : ‘
19.  The following definitions are hevoby added 10 Section 1.1 of the Opus May RLC
Agreement: ’

Tosomrch and d¢velopment costs, deferred marketing expenges, and other
like intangibies) plus debt subordinated 10 Leader (limited 0.8 maxiomms
of Thirty Milliom Asd Na/100 Dollers [$30,000,000.00]) in a menmer
accoptable 10’ Lender (using Leoder's standard form), less total Habilities,
inciuding but a0t fimited 10 accrued and deferred incoms taxes, and sy
mnﬂnﬂm .

Wdﬂl in sccordance with GAAP the sum of
mmmmmmwmm
debt Jess dobt subordinated %0 Losder (limited to 8 maxium of Thixty
mmmwmmmmnn-mwn
Lender (wsing Lonider’s stantlerd form).

20, ms«b),(c).nd(d)ofﬂneOpuMqlLCmeaeby
amended in their entirety to reed es follows:

o). Bmwndnﬂmduh.hho{hunub_
end of oach fisal qoarter, unplodgoed cash, cash oquivalents as determined
gmmmmmmm

of not less than Thres Million And No/100 Dollars
($3,000,000.00)." -

()  Borrqwer shall maintain ot the end of cach fiscal quartes on
.mmuﬁrmmwwmwww
ot leat Onme Twenty-Five Million AND No/100 Dollars -
($125,000,000 wmmmmwmm

No/100 Dollers ($100,000,000.00) theveaftey.

@ Bmuhﬂmlnﬁnumedofuclwmou
a consolidited basis & ratio of Total Lisbilities to Tengible Net Worth not
MG.MO]OWMJI.MMSO»!OM
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Page 18

21.  Section 5.4(f) of the Opus May RLC Agreement is bereby deleted in its entirety.

Each of the Loan Documents, to the extent applicable, is hereby modified to incorporats
mmmﬁmmmWnﬂmﬂn&tmdmm
with sny other provision of suy of the Loan Documents. All other terms and conditions of the
Loen Documents shall remain unchanged and in full force and effect. Any property or rights or
interest in property granted as security for the Losns thall remain as security for the Loans and
the obligations of the borrowers under the Losa Documents.

mmmca,ru,.mm

, AP —

Namr_gg-ig\am AMARTINEL
Title_ASAT: VICE AlasideriT
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' West Corporstion
mnfm
Page 18

n m@a&mwmwawma»m

_ Bach of © Loas Docwments, 10 the sxiet applicabls, i bersby modified to incorposate
the foregoing modificetions which shill govern sad cootrol in the evess of axy inconsistescy
with say ofher provision of sy of the Loss Documents. Al other tarms and conditiens of the
Losn Doctrnents shel] ramein auchengad snd in fall force snd offict. Azy proparty or rights or
Inmeeet in proparty granded s seaxily for the Loans shall remein a8 secrxilty fr the Losme md
the obligations of the barsowess tader the Loan Documents.

BANK OF AMERICA, N.A., 8 netiopal banking
assosistion

t°d SHALE9YIDOT 101 TOGUECVTL  SOTHARD NOIS ARKOIWORS UTH:60 SEN2-03- M
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Opus West

Masch 21, 2008

Page 19

With respect 10 the Opus RLC Agreement:
Acknowledged snd Agreod 10 a8 of the
—Za2 dayof b 2008

With respect to the Commons at Chino Hills Constraction
Agreemend

Acknowledgod and Agrecd to ss of the
LD dayof _pegagh, 2008

' OPUS WEST CORPORATION, a Minncsots
corporation

QBACTIVEG108299.3
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Opus West Cosporstion
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Pags 20

With respect 0 tie Camarillo Ranch Agreemesnt:

Acknowledged to as of the
Doday of 2008

OPUS WEST CORPORATION, s Mianesota
coTporation

WM_
Name:____CherisaVoost ¥
Tide___ Seniir\icaPraskies

BORROWER

QBACTIVEWION9.S
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Page 21

With respect to the Highland Villegs Condos A greement
and the Highland Viilags Condos Guasanty:

Acikmowiedged and to a8 of the
_‘zgd-yof_ﬁmm

OPUS WEST LP, a Delawars limited pertoecahip,

BY: OPUS WEST CORPORATION, »

OPUS WEST CORPORATION, s Minoesota
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West Carporation
mzl.m
Pags 22

With respect 1o the Fort Bend Crossing Agrecsoent and the
Fort Bend Crossing Guaranty:

Acknowledged and Agroed §p 83 of the
LD dayot 008

OPUS WEST LP, s Delaware limited partnership,

BY: OPUS WEST CORPORATION, s
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Weat Corporatioa-" -
mzx.m

Page 23

With respect 1o the Shoppes at Chino Hills Agreement and
the Shoppes st Chino Hills Guaranty:

Acknowledged sad Agreod jo as of the
—Ludwy of 2008

SHOPPES AT CHINO HILLS, INC., s Minnesots

QBACTIVEWI0NI®.S




Case 09-34356-hdh11 Claim 65-1 Part 8 Filed 11/09/09 Desc Attachments to
Addendum - Part 7 of 8 Page 39 of 50

Opus West Corporation
March 21, 2008

Pags 24

With respect 10 the Froamont Toch Agreement and the
Fremoat Tech Goaranty:

Acknowiedged six} Agreed jo a8 of the
zgdvd_Mm




Case 09-34356-hdh11 Claim 65-1 Part 8 Filed 11/09/09 Desc Attachments to
Addendum - Part 7 of 8 Page 40 of 50

- Opus West Cosporstion
March 21, 2008
Page 23

With respect $o the Pima Center Agrocment and the Pime
Contcr Guaranty: .

mﬁ and 10 ss of the
of 2008

PC 101, INC., a Deiswars cosporation

QRACTIVESI08299.5
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mﬂ‘

wu:mumn-cwm-cwdu

Awlﬂw o8 of the
ZDiyet 2008

PC 101, INC., s Delaware cosporation
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Opus West Corponative
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Page 27

W{bmbhw Amndth(.‘ypﬂ

%ﬁ -o(lhc

BROADSTONE CYPRESS, L.P., a Delaware
limited partnership

BY: OWR CYPRESS INC., a Delaware
corporation, its Genersl Partner
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Opus West Corporation
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Page 29

With respect 1o the Hill Country Apertineats Land Now
and the Hill Country Apartments Land Guarsnty:

Acknowledged and Agreed 19 as of the
ZDdsyol £y 2008
HILL COUNTRY APARTMENTS, L.P,»

BY: OWR Hill Cowntry, Inc., 8 Delsware
corporatios, its General Mansger

”’%j
Name:
T ——— Vi Pukdent—

BORROWER

OPUS WEST CORPORATION, & Mionesots
corporatics

QBACTIVEW 1082993
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Opas West Corporation
March 21, 2008
Page 30

With respect 10 the Arch Roed Construction Agreement sod
the Arch Road Construction Guaranty:

Acknowladged and A to as of the
Zoa dayof 2008

ARCH ROAD LIMITED PARTNERSIIP, 8
Dclaware limited pertnorship

BY: Stweckion GP, L.1.C., 3 Delswars limited
linbility company, its General Purtner

Br_:%%ff" 3
Name:
BORROWER

OPUS WEST CORPOMTION, a Misnesots
corporation

QBACTIVEWSI0S299.S
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With rospoct 1o the Westlake Villags Nots and the

Westiaks Vilhgs Certificass:
Acknowiodged sad Agreed 10 a8 of the
um«Mm

OPUS WEST CORPORATION, s Misaceots

QBACTIVESI0N90.S
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Pags 32

With respoct to (he Scripps Ranch Construction

Agreeoent:
Acknowledged sad Agreed to a3 of the
b 210 2008

OPUS WEST CORPORATION, a Minnesota

BORROWER
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mmoammmuhw
Ranch Cergificate:

and Agreed 10 23 of the
2000

Acknowledged
2.0 deyof
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dngelCo:pondoo; e
March 21, 2008

Pags 34

With respect 10 the Walker Commons Cosstruction
Agreement sod the Walker Comenons Cosstruction

Guanaaty:

Acknowlcdged and Agreed t0 83 of the
22 day of _ b tcd 008

BROADSTONEB WALKER COMMONS, L., s
Delaware limited partoership

BY: OWR mmu...m
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Opus West Corporation* ~ -
March 21, 2008

Page 35

With respect to the Irvine Center Construction Agreement
and the Irvine Cester Constraction Guanaty:

Acknowledged and Agreed 10 as of the

_2adayof

IRVINE CENTER PARTNERS I, LLC., s
Delaware limited Lisbility compesty

BY: Opus West Corporation, a Minncsots
corporation, its Manager

OPUS WEST CORPORATION, s Mianesota
corporation

Name:
Tite: —— SURTUESPREEY
GUARANTOR

QBACTIVENI08299 S
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With respect to the Hill Country Galleria Construction
Agreement and the Hillt Country Galteria Construction
Guaranty:

Acknowledged and Agreed to as of the

_Zaday of_flas.cA, 2008

HILI. COUNTRY GALLERIA, L.P., a Delaware
limited partnership

BY: OWR Hill Country, Inc., 8 Delswars
corporatios, its General Pastner

Y,

BORROWER

OPUS WEST CORPORATION, a Minnesota
corporation

GUARANTOR

QDACTIVES!08299.3
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With respect to the Brosdstons Galleria Construction
Agrecmest and the Broadstons Galleria Construction

Cusranty:
Acksowledged spd Agroed to as of the
2iodeyof fitecacdar, 2000
BROADSTONE GALLERIA, L.P., 3 Delsware

BY: OWR Galleria, Inc.,, a Delaware corporstion,
its General Partner
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With respect to the Opus May RLC Agreement:
Acknowledged sod Agreed ¥ as of the
Lo day of _ LLALLALLn2008

OPUS WEST CORPORATION, s Minnesots
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® @
.- Opus WestCorporation -~ - ~ - - -
March 21, 2008
Page 39

CONSENT AND AGREEMENT OF GUARANTOR

The undersigned ("Guarsotor”) executed guarasiess in counection with coe o more of
the Loans described snd defined in the foregoing letter agreament. The Guarsntor hareby
consents sod sgrocs 1o the modifications and all other matiess contained in the lettor agrosment
and agrees thet nothing contained in the lotter agreament shall in any manver affect or impair aoy
of the obligations or Habilities of the undersigned Guarsator to Lender. Bach gueranty executed
by the Guarsstor in connestion with oob or more of the Loans is continued in full focos and
effect and remains unaffectsd and unchanged except 10 the extemt specifically amended by this
consent and sgroement.  All such gusranties are hereby ratified and reaffirmed and Guarsator
specifically ackaowliedges the validity and enforceability thereof

Dated as of 2o, 2008.

OPUS WEST CORPORATION, s Minoesota
cogporation

GUARANTOR
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One Renalsssnce Square Attorneys at Law im
WMW Two North Cenaral resce Phossts and Tcson, Artzome
Phoenx, Artsons 85004-2391 Naples, Moride
e 602.229.5200 Chicago, Mimols
Pax 602.229.5690 Mihvauies and Madison, Wisconsin
www.qutries.com
April 7, 2009
DEFAULT NOTICE
VIA UPS OVERNIGHT
Opus West Corporation
2555 East Camelback, Suite 800

Phoenix, Arizona 85016-9267
Attn: Senior Vice President, Real Estate Finance and Sales

RE: 389,000,000 Loan (the “Loan”) made by Bank of America, NA., a national
banking association, individually as a Lender and as Administrative Agent
(“Bank of America”), and certain other financial institutions as Lenders
(together with Bank of America, the “Lenders”) to Opus West Corporation, a
Minnesota corporation (“Borrower”) (Chino Hills)

Ladies and Gentlemen:

The purpose of this letter is to provide you with notice of the occurrence of an
Event of Default (hereinafter, the “Event of Default”) under Section 5.1(a) of the Construction
Loan Agreement dated March 13, 2008 between Borrower and Bank of America and the other
Lenders party thereto (the “Loan Agreement”) and under Section 3(a) of certain promissory
notes executed by Borrower payable to the order of each Lender in the amount of its respective
Commitment (the “Notes”). The Loan Agreement, Notes, and all other agreements, documents
and instruments evidencing, securing or otherwise relating to the Loan are sometimes referred to
individually and collectively herein as the “Loan Documents”. Borrower is in default as the
result of Borrower’s failure to make the installment payment of interest due and payable on April
1, 2009 as required under the Loan Agreement and the Notes. Late charges (as described in and
calculated according to Section 2.10 of the Loan Agreement) will apply to the defaulted amounts
if payment is not received in good funds on or before April 16, 2009. Interest at the Past Due
Rate (provided in and calculated according to Section 2.8 of the Loan Agreement) will accrue
from and after April 2, 2009 on any amounts outstanding as of such date.

Notwithstanding the existence of the above-described Event of Default, or any
additional defaults that may arise under the Loan Documents, Bank of America, on behalf of
itself and the other Lenders, reserves the right to elect whether or not to fund any presently
pending or future draw requests during the existence of any defauit or Event of Default. To the
extent Bank of America or any of the other Lenders elects to fund any such draw request, neither
such election nor the actual funding thereof does or shall: (i) constitute a commitment to lend or
to modify the Loan; (ii) constitute an offer to extend credit or modify the existing Loan terms;
(iii) constitute a waiver by any Lender of the Event of Default or performance or cure of the
Event of Default by Borrower; (iv) constitute an amendment of any term or condition of any

QB\103503.00043\7769689.1
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Opus West Corporation
April 7, 2009
Page 2

Loan Document; (v) create an obligation of any Lender to agree to, or to negotiate or consider an
agreement to, any waiver of any obligation, default, or Event of Default by Borrower under any
loan; or (vi) directly or indirectly impair or otherwise affect any of the Lenders’ rights, interests,
or remedies with respect to the Loan.

Bank of America, on behalf of itself and the other Lenders, hereby reserves the
right to accept payments made after the date of this letter even though such payments are not
offered as, or are insufficient to, cure the Event of Default described herein or reinstate the Loan
pursuant to the provisions of the law goveming the jurisdiction in which the project is located.
Each of the Lenders may apply such payments in the order provided in the Loan Agreement or
other Loan Documents.

As a result of the Event of Default: (i) Bank of America, on behalf of itself and
each of the Lenders, is entitled to the exercise of the Lenders’ rights and remedies under the
Loan Documents, at law and in equity, including, without limitation, acceleration of the
- indebtedness due under the Loan Documents and the imposition of Past Due Rate interest, late
charges and other charges recoverable as a consequence of the Event of Default (including
attorneys’ fees and costs); and (ii) Bank of America, on behalf of itself and the other Lenders, is
entitled to enforce the Lenders’ rights and remedies relating to the collateral, including, without
limitation, appointment of receiver and foreclosure. Please contact me for payment information
relating to the Loan. '

Nothing in this letter or in Lenders’ application of such payments is or shall be
deemed to be a waiver, clection or estoppel of any rights, remedies, defenses and objections
available to the Lenders and their affiliated entities under the Loan Agreement and related Loan
Documents and under applicable laws and in equity in connection with any default or Event of
Default by Borrower; and Bank of America, on behalf of itself and the other Lenders, expressly
reserves all such rights, remedies, defenses and objections, including with respect to any defaults
or Events of Default now or hereafter in existence, whether known or unknown, to any of the
Lenders, that are not referenced in this letter.

Please give this matter your immediate attention.

Very truly yours,
“QUARLES & BRADY L

cc.  Casey Carpenter, Bank of America
Daniel Denton, Esq., Bank of America
Brian Sirower, Esq.
-2.-
QB\103503.00043\7769689.1
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Via UPS Overnight:

Opus West Corporation

2555 East Camelback, Suite 800
Phoenix, Arizona 85016-9267

Attn: Legal Department

Via UPS Overnight:

Luce, Forward, Hamilton & Scripps LLP
600 West Broadway

Suite 2600

San Diego, California 92101

Attn: David M. Hymer, Esq.

QB\103503.0004317769689.1
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Attorneys at Law ims

. Chicago, Minois
Mihnailos and Mekon, Wixconsis

VIA UPS OVERNIGHT

Opus West Corporation

2555 East Camelback, Suite 800

Phoenix, Arizona 85016-9267

Attn: Senior Vice President, Real Estate Finance and Sales

RE: $89,000,000 Loan (the “Loan”) made by Bank of America, N.A., a national
banking association, individually as a Lender and as Administrative Agent
(“Bank of America”), and certain other financial institutions as Lenders
(together with Bank of America, the “Lenders”) to Opus West Corporation, a
Minnesota corporation (“Borrower”) (Commons at Chino Hills)

Ladies and Gentlemen:

The purpose of this letter is to provide you with notice of the occurrence of a
default (hereinafter, the “Specified Default”) under Section 3.23 of the Construction Loan
Agreement dated March 13, 2008 between Borrower and Bank of America and the other Lenders
party thereto (as amended and modified from time to time, the “Loan Agreement”) and under
Section 3(a) of certain promissory notes executed by Borrower payable to the order of each
Lender in the amount of its respective Commitment (the “Notes™). The Loan Agreement, Notes,
and all other agreements, documents and instruments evidencing, securing or otherwise relating
to the Loan are sometimes referred to individually and collectively herein as the “Loan
Documents”. Borrower has informed Bank of America that, for the fiscal quarter ended
December 31, 2008, Borrower will fail to satisfy the Total Liabilities to Tangible Net Worth
requirement of not exceeding 6.0 to 1.0 on a consolidated basis as required under Section 3.23 of
the Loan Agreement. If the Specified Default is not cured on or before April 24, 2009, the
Specified Default will constitute an Event of Default under Section 5.1(b) of the Loan

Agreement.

Notwithstanding the existence of the above-described Specified Default, or any
additional defaults that may arise under the Loan Documents, Bank of America, on behalf of
itself and the other Lenders, reserves the right to elect whether or not to fund any presently

pending or future draw requests during the existence of any default or Event of Default. To the
extent Bank of America or any of the other Lenders elects to fund any such draw request, neither

QB\103503.00043\7790170.1
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‘such election nor the actual funding thereof does or shall: (i) constitute a commitment to lend or
to modify the Loan; (ii) constitute an offer to extend credit or modify the existing Loan terms;
(iii)constimawaiverbyanyLendaoftheSpeeiﬁedDefaultorperfo:manceorcmeofﬁxe
Specified Default by Borrower; (iv) constitute an amendment of any term or condition of any
LoanDocmnent;(v)cxutcanobligaﬁonofanylmdatoagmem,ortoncgotiatoorconsidaan
agreement to, any waiver of any obligation, default, or Event of Default by Borrower under any
loan;m(vi)direcﬂyorhxdirealyimpairorothuwiseaﬁ'edmyoftheundas’ rights, interests,
or remedies with respect to the Loan. ,

Bank of America, on behalf of itself and the other Lenders, hereby reserves the
righttoacoeptpaymmtsmadeaﬁuthedatcofthislettaevmmoughmchpaymummmt
oﬂ'cmdas,mminsuﬁcimtm,mmeSpedﬁedDefmltdmbedhadnorrdnsmﬂwuan
puxsuanttothepmvisionsofthelawmvcmingthejwisdicﬁoninwhiehtlwpmjwtisloated.
Each of the Lenders may apply such payments in the order provided in the Loan Agreement or
other Loan Documents. ,

If the foregoing Specified Default is not cured on or before April 24, 2009, Bank
of America, on behalf of itself and each of the Lenders is: (i) entitled to the exercise of the
Lenders’ rights and remedies under the Loan Documents, at law and in equity, including, without
limitation,accdaaﬁonofmeindebtednmdueundaﬂxebomDoammNandthehnposiﬁonof
chmasawnsequenceoftthpeeiﬁedDefmﬂt(includingmomcys’feesandoosts);and(ii)

entitled to enforce the Lenders’ rights and remedies relating to the collateral, including, without
limitation, appointment of receiver and foreclosure.

Nothing in this letter or in Lenders’ application of such payments is or shall be
deemed to be a waiver, election or estoppel of any rights, remedies, defenses and objections
available to the Lenders and their affiliated entities under the Loan Agreement and related Loan
Documents and under applicable laws and in equity in connection with any default or Event of
Default by Borrower; and Bank of America, on behalf of itself and the other Lenders, expressly
reserves all such rights, remedies, defenses and objections, including with respect to any defaults
or Events of Default now or hercafter in existence, whether known or unknown, to any of the
Lenders, that are not referenced in this letter.

Please give this matter your immediate attention.
Very truly yours,

Lori L. Winkelman

QB\103503.00043\7790170.1
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Opus West Corporation
April 9, 2009
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cc:  Casey Carpenter, Bank of America
Daniel Denton, Esq., Bank of America
Brian Sirower, Esq.

Via UPS Overnight:

Opus West Corporation

2555 East Camelback, Suite 800
Phoenix, Arizona 85016-9267
Attn: Legal Department

Via UPS Overnight:

Luce, Forward, Hamilton & Scripps LLP
600 West Broadway

Suite 2600

San Diego, California 92101

Attn: David M. Hymer, Esq.

QB\103503.00043\7790170.1
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One Ruelssmxs Squars Atternsys &t Law (ns

W M‘" Two Nor Crusesl ivenss Phosséy and Tucsen, Artxome
Thosaie, Arioss 85004-2351 Nuples, Norids

Tl §02223.5200 Chicage, Sinols

Pex 602.229. 5690 Miosias and Nadison, Wisconsin

mm

May §, 2009
DEFAULT NOTICE

VIA UPS OVERNIGHT
Opus West Corporation
2555 East Camelback, Suite 800

Phoenix, Arizona 85016-9267
Attn: Senior Vice President, Real Estate Finance and Sales

RE: m.MMLm(ﬂu'LmﬂudcbyMafAuMN.A.,anM
mungmmm--mm-umw
('BmkofA-aiu").mededmmnm
WMMO]A.M&:‘M”WW&MJ
Minnesots corporation (“Borrewer”) (Chine Hills)

Ladies and Gentlemen:

Thnpmposoofﬂﬁllmi:topuvidcywwﬂhnoﬁceoftbcomrmceofa
default (hereinafier, the “Specified Defanit”) under Section 2.11(a) of the Construction Loan
AyeMdatadMnchlS,ZOOBbdwemBmwumdBmkofAmciumdmcothal‘mdm
pmytham(ﬂw“lmwﬂmdmdasmlofcaﬁnpmmimmmm
byBonuwapynblohﬂwmduofMLmduinﬂnmnﬂoﬁbmgwﬁchmnﬂm
(the “Notes™). mmwnmmmmmmmm
mmmmmm“oﬂmwinrdnﬁngmﬂnlmmwnwﬁmumfumdw
individually and collectively herein as the “Loan Documents”. Borrower is in default as the
wofmu’shilmmmmmemﬂmaupuymmtofm&wmdpayubbmmy
l,zmuquxdundameumAmmdtheNm If payment is not received in good
Mmmmmyazm.mmmmwmmw.mmum

Lmd:m(udaa'ibdinmdalcnlmdwcmdinsto&cﬁonzwofﬂwlmn
Ageement)wﬂlnpplymthedmdmdmmmifplymﬂhmtrwdvedinpodfmdsmm
before May 16, 2009. Interest at the Past Due Rate (provided in and calculated according to
Section 2.8 of the Loan Agreement) will sccrue from and after May 2, 2009 on any amounts

outstanding as of such date.

Notwithstanding the existence of the above-desaribed Specified Default, or any
mdiﬁmddeﬁumlmdmayniwmmumbomm.BmkofAmaia.m-behdfof
haelfmdtheoﬂ:uLmdas.mavuthcdwmolectwhcﬂmmmﬂoﬁmdanyptumﬂy
pmdingmﬁxmdrmmqummningmenisWOfmydefmﬂtorEvcmOfDefault To the
extent Bank of America or any of the other Lenders clects to fund any such draw request, neither
such election nor the actual funding thereof does or shall: (i) constitute 8 commitment to lend or

QB\103503.00041\7973500.1
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/

Opus West Corporation
May §, 2009

Page 2

to modify the Loan; (ii) constitute an offer to extend credit or modify the existing Loan terms;
(iii) constitute a waiver by any Lender of the Specified Default or performance or cure of the
Spedﬁdh&uhbyﬂomwmﬁv)maﬁﬁbmmmdmemofmywmo:wndiﬁmofmy
LomDomt;(v)aubmoblipﬁonoflnylmdawnyub,mtonegoﬁmoteonsidun
amm,mywﬁmdmywﬁpﬁmm«wofmbymcMmy
lmw(ﬁ)dﬁedyamymdrmoﬁuwiunﬂadmyofﬁemvﬁmm
or remedies with respect to the Loan.

Bank of America, on behalf of itself and the other Lenders, hereby reserves the
right to accept payments made after the dato of this letter even though such payments are not
oﬂadqmmhmﬁdmnmhswﬂdmdumwwummum
pmumwmcmﬁmofﬂnwm;dwwmmwlﬁchhpojwhm
Bach of the Lenders may apply such payments in the order provided in the Loan Agreement or
other Loan Documents.

In the event the foregoing Specified Default is not cured on or before May 6, 2009
bypymuﬂhﬁﬂofﬁdenemdwhgmda&olqudMny1,2009,
phsmymdaﬂmud?ﬂDuMMhhememdfoa(indnﬁngW’
fees): (i)BmkofAmaia.onbehﬂfoﬁbdfmduchofﬂandux.hmﬁﬂedmthem
Mmm'ﬁmmmmmmmuwmmm.mm&
mmmmmammmmmmmmmmm
mﬁwdrmwmmmwmmwmuu.
WofﬂwSpedﬁdDeﬁnh(Mudingm'feumdm);md(h)Bmkof
Amaiu,mbdnﬁ'ofihdfmdhodandumismﬁﬂedwenfmwdeQdm'ﬁghnmd
mdium;mmemnmmm&mmmofmm
foreclosure. Please contact me for payment information relating to the Loan.

Nothinginﬂﬁslettaoriandul'nppﬁaﬁonofmchpaymenhinorshaube
deemed to be a waiver, clection or estoppel of any rights, remedies, defenscs and objections
available to the Lenders and their affilisted entities under the Loan Agrocment and related Loan
Documents and under spplicable laws and in equity in connection with any defeult or Event of
Default by Borrower; and Bank of America, on behalf of itself and the other Lenders, expresaly
reserves all such rights, remedies, defenses and objections, including with respect to any defaults
or Events of Default now or hereafter in existence, whether known or unknown, to any of the
Lenders, that are not referenced in this lotter.

Please give this matter your immediate attention.
Very truly yours,
QUARLES & BRADY LLP

oL

Lori L. Winkelman
.2-
QB\103503.00041\7973500.1
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Phoenix, Arizona 85016-9267
Attn: Legal Dopartment

Via UPS Overnight: )

Luce, Forward, Hamilton & Scripps LLP
600 West Broadway

Suite 2600

San Diego, California 92101

Attn: David M. Hymer, Esq.

QB\103503.00041\7973500.1
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One Rensisssnce Squere Attorneys at Law ing
W &ydy o Two North Geatral e Phoeni and Thcsom, Aricome
Phoentx, Ariaona 85004-2391 Naples, Horida
T™ 602.229.5200 Chicago, /Einols
Pax 602.229.5690 Milvawhes and Madison, Wisconsin
www qoaries.com
June 16, 2009
DEFA TI
VIA UPS OVERNIGHT
Opus West Corporation
2555 East Camelback, Suite 800

Phoenix, Arizons 85016-9267
Attn: Senior Vice President, Real Estate Finance and Sales

RE: m,m,MLm(du“LomvnudcbyMofA'mia,N.A.,audmd
mmgmdaﬂon,indbidullyaamarmJaAdmw”Am
(“MofAmcrlu’?,andccrhinoﬂnrﬁnuddlnmsum
(togedwrwithMofAmcﬁca,du“Ladas‘?taOpuszCorpondon,a
Mhnam”rpomdon("lomm‘?(CMnHIEs)

Ladies and Gentlemen:

The purpose of this letteristopmvideyouwithnoﬁceofthcoccmmceofa
Default (hereinafter, the “Event of Default”) under Section 5.1(c) of the Construction Loan
Agmanelndatedech13,2008betwemBonowermdBankofAmericamdtheod1erlmdm
pmtymaeto(mc“lomAgeanmﬂandmdaSecﬁmB(a)ofeachofmemmpmmiswry
notes executed by Bonowapayabletotheo:duofeachLmderinthcmountofitsmpecﬁve

individually and collectively herein as the “Loan Documents”. The Event of Default occurred as
aresultofBouowa"sfaihnetomaketheinstallmentpaymanofinmestduandpayableon
Junel,2009asmqtﬁredundatthoanAgmanmtmdtthotu. Late charges (as described in
andcalculatedaoootdingtoSecﬁonZ.lOofﬂxel.oanAgxeanan)willapplywthedefmﬂted
amounts in accordance with the Loan Documents. Interest at the Past Due Rate (provided in and
calmlatedaccordingtoSecﬁonZ.SoftheInmAgxeunem)willwmwﬁommdaﬁerJuneZ,
20090nanymmmtsmmmndingasofsuchdate.

Notwithstanding the existence of the above-described Event of Default, or any
additional defmﬂtsthatmayarisemdu‘ﬂ:c[.oanDomam,BankofAmaica, on behalf of
itsdfmddmothabendas,mtheﬁgmmdectwhdhemnotwﬁmdmypmﬂy
pmdingmﬁnmdmwrequmdmingthcexistenceofmydcfanltmEventofDefmﬂt To the
exmBmkofAma'icaoranyofdleotheerdmelemmﬁmdanymmhdmwrequwt,ndtha
such election nor the actual funding thereof does or shall: (i) constitute a8 commitment to lend or
tomodifytheloan;(ii)eonstimeanoﬁ'ertoextmdcreditormodifytheexisﬁngl.oantams;
(iif) constitute a waiver by any Lender of the Event of Default or performance or cure of the

QB\103503.0004118239230.1
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Opus West Corporation
June 16, 2009

Page 2

Bvent of Default by Borrower; (iv) constitute an amendment of any term or condition of any
Loan Document; (v) create an obligation of any Lender to agree to, or to negotiate or consider an
agreement to, any waiver of any obligation, default, or Event of Default by Borrower under any
lom;or(vi)direcdyorindimctlyimpairorothu'wiseaﬂ'eamyofthe Lenders’ rights, interests,
or remedies with respect to the Loan.

As a result of the Event of Default: (i)BankofAma'iea,onbdmlfofimelfand
euchofﬂxeLenda!,isemitledtoﬂmexuciuofthoLmdm’riﬂmandtunediumda'the
Loan Documents, at law and in equity, including, without limitation, acceleration of the
mmmmmmmmmmmﬁmofpmmmmlm
chargeaandotherchnrgeareooverableasaconsequmeofﬂieﬁvmtofDefmﬂt(including
attomeys’feaamlcosts);and(ii)BmkofAmuia,onbehalfofitselfandmeomuLmdas.is
mﬁdedhmfmwtheLmdas'ﬁ@nmdmnediaxdaﬁngmthewumaaLmdudingwithom
limitation, appointment of receiver and foreclosure. Please contact me for payment information
relating to the Loan.

Nothing in this letter or in Lenders’ applicationofmchpaymamisorshallbc
deemed to be a waiver, clection or estoppel of any rights, remedies, defenses and objections
avdhblemmeLaﬂusandthdraﬂiﬁatedenﬁﬁammeumAgmemanmdmhtedLom
Documentsandmdetapplicablelawsmdineqﬁtyinconnwﬁonwithanydefauhorlzvuuof
DefmﬂtbyBomwa;mdBmkofAmaien,onbehﬂfofimclfandtheothu'Lmdas, expressly
reserves all such rights, remedies, defenses and objections, including with respect to any defaults
orEvmtsofDefauhnoworhaeaﬁuinadstmcc,whetherknownormknown,wanyofthe
Lenders, that are not referenced in this letter.

Please give this matter your immediate attention.
Very truly yours,
B LLP

(fvv _

cc:  Casey Carpenter, Bank of America
Daniel Denton, Esq., Bank of America
Brian Sirower, Esq.

QB\103503.00041\8239230.1
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Opus West Cmporation
June 16, 2009

Page 3

Via UPS Overnight:

Opus West Corporation

2555 East Camelback, Suite 800
Phoenix, Arizona 85016-9267

Attn: Legal Department

Via UPS Overnight:

Luce, Forward, Hamilton & Scripps LLP
600 West Broadway

Suite 2600

San Diego, California 92101

Attn: David M. Hymer, Esq.

-3-
QB\103503.00041\8239230.1
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One Renalstance Square Atterneys at Law ins
kag &ydy ur Two North Centra Avree Phoenix and Tucaom, 4rizona
Phoentx, Artaona 85004-2991 Napiss, Forids
7 602.229.5200 Chicago, Dinols
Aax 602.229.5690 Miboawhos and Madison, Wisconsin
www.quaries.com
June 19, 2009

ACCELERATION NOTICE
VIA UPS OVERNIGHT

Opus West Corporation
2555 East Camelback, Suite 800

Phoenix, Arizona 85016-9267
Attn: Senior Vice President, Real Estate Finance and Sales

RE: $89,000,000 Loan (the “Loan”) made by Bank of America, N.A., a national
banking association, individually as a Lender and as Administrative Agent
(“Bank of America”), and certain other financial institutions as Lenders
(together with Bank of America, the “Lenders”) to Opus West Corporation, a
Minnesota corporation (“Borrower”) (Chino Hills)

Ladies and Gentlemen:

By notice dated June 16, 2009 (the “6/16/09 Default Notice™), Bank of America
provided formal notice to Borrower that a Default had occurred under the Loan Agreement and
the Notes. A copy of the 6/16/09 Default Notice is attached to this letter as Exhibit A and
incorporated herein by this reference. Capitalized terms used in this letter without definition will
have the meanings assigned thereto in the 6/16/09 Default Notice.

The Default identified in the 6/16/09 Default Notice continues to exist (the
“Specified Event of Default™). As a result of the occurrence of the Specified Event of Default,
Bank of America is entitled to exercise the Lenders’ rights and remedies, at law and in equity,
against Borrower and the collateral and, accordingly, Bank of America hereby declares the
Indebtedness, as described in the Loan Agreement, to be immediately due and payable in full
accordance with Section 5.2(a) of the Loan Agreement. Interest and other fees and charges
(including without limitation attorneys’ fees) continue to accrue as provided in the Loan
Agreement and other Loan Documents. In order to obtain the full payoff amount as of any
particular business day, please contact the undersigned.

On behalf of each of the Lenders, Bank of America hereby demands that
Borrower immediately pay all of the Indebtedness owing as described above, with all additional
interest and other amounts that will accrue until payment in full is received by Bank of America.
Payment in full of the Indebtedness must be made in readily available funds delivered to my
attention. Wire transfer instructions are available upon request to the undersigned. If full
payment of the Indebtedness is not received immediately, Bank of America and/or any Lender
may exercise all rights and remedies under the terms of the Loan Agreement and other Loan

Documents.
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Notwithstanding the existence of the Specified Event of Default, or any additional
defaults that may arise under the Loan Documents, Bank of America, on behalf of itself and the
other Lenders, reserves the right to elect whether or not to fund any presently pending or future
draw requests during the existence of any default or Specified Event of Default. To the extent
any Lender elects to fund any such draw request, neither such clection nor the actual funding
thereof does or shall: constitute a commitment to lend or to modify the Loan; constitute an offer
to extend credit or modify the existing Loan terms; constitute a waiver by any Lender of the
Specified Event of Default or performance or cure of the Specified Event of Default by
Borrower; constitute an amendment of any term or condition of any Loan Document; create an
obligation of any Lender to agree to, or to negotiate or consider an agreement to, any waiver of
any obligation or default by Borrower under any Loan; or directly or indirectly impair or
otherwise affect any of the Lenders’ rights, interests or remedies with respect to the Loan.

Bank of America, on behalf of itself and the other Lenders, hereby also reserves
the right to accept payments made after the date of this letter even though such payments are not
offered as, or are insufficient to, cure the Specified Event of Default described herein or reinstate
the Loan pursuant to the provisions of the law governing the jurisdiction in which the Project is
located. The Lenders may apply such payments in the order provided in the Loan Agreement or
other Loan Documents.

As a result of the foregoing Specified Event of Default, Bank of America, on
behalf of itself and each of the Lenders is entitled to: (i) the exercise of the Lenders’ rights and
remedies under the Loan Documents, at law and in equity, including, without limitation,
imposition charges recoverable as a consequence of the Specified Event of Default (including
attorneys’ fees and costs); and (ii) enforce the Lenders’ rights and remedies relating to its
collateral, including, without limitation, appointment of receiver and foreclosure. '

Nothing in this letter or in the Lenders’ application of such payments is or shall be
deemed to be a waiver, election or estoppel of any rights, remedies, defenses and objections
available to the Lenders and their affiliated entities under the Loan Agreement and related Loan
Documents and under applicable laws and in equity in connection with any default by Borrower,
and Bank of America, on behalf of itself and the other Lenders, expressly reserves all such
rights, remedies, defenses and objections, including with respect to any defaults now or hereafter
in existence, whether known or unknown, to any Lender, that are not referenced in this letter.

If you have any questions or concerns, please contact the undersigned.
Very truly yours,
QUARLES & B

QB\103503.00041\7813521.2
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cc:  Casey Carpenter, Bank of America
Daniel Denton, Esq., Bank of America
Brian Sirower, Esq.

Via UPS Overnight:

Opus West Corporation

255$ East Camelback, Suite 800
Phoenix, Arizona 85016-9267

Attn: Legal Department

Vis UPS Overnight:

Luce, Forward, Hamilton & Scripps LLP
600 West Broadway

Suite 2600

San Diego, California 92101

Attn: David M. Hymer, Esq.

QB\103503.00041\7813521.2
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EXHIBIT A
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June 16, 2009
DEFAULT NOTICE

VIA UPS OVERNIGHT
Opus West Corporation
2555 Bast Camelback, Suite 800

Phoenix, Arizona 85016-9267
Atin: Senior Vice President, Real Estate Finance and Sales

RE: 389,000,000 Loan (the “Loan”™) mads by Bank of America, N.A., a national
banking associztion, individually as a Lender and as Administrative Agent
(“Bank of America”), and certain other financial institutions v Lenders
(together with Bank of America, the “Lenders”) to Opus West Corporation, a
Minnesots corporation (“Berrower”) (Chine Hills)

Ladics and Gentlemen:

The purpose of this letter is to provide you with notice of the occurrence of a
Default (hereinafter, the “Event of Defimit”) under Section 5.1(c) of the Construction Loan
Agreement dated March 13, 2008 between Borrower and Bank of America and the other Lenders
mw(mﬂmwdmdamxa)ofuchoﬂhemm
notes executed by Borrower payable to the order of cach Lender in the amount of its respective
Commitment (the “Notes™). The Loan Agreement, Notes, and all other agreements, documents
and instruments cvidencing, securing or otherwise relating to the Loan are sometimeos referred to
individually and collectively her¢in as the “Loan Documents”. The Event of Default occurred as
a result of Borrower’s failure to make the installment payment of interest due and payable on
June 1, 2009 as required under the Loan Agreement and the Notes. Late charges (as described in
and calculated according to Section 2.10 of the Loan Agreement) will apply to the defaulted
amounts in sccordance with the Loan Documents. Interest at the Past Due Rate (provided in and -
calculated according to Section 2.8 of the Loan Agreement) will accrue from and after June 2,
2009 on any amounts outstanding as of such date.

NM&W&&MEMMDM«my
additional defsults that may arisc under tho Loan Documents, Bank of America, on behalf of
imlfmdﬂnothaundm.mﬂuﬁghmdeawmwmtwﬁmdmym
pending or future draw requests during the existence of any default or Event of Default. To the
extuankofAmaiummyoftheothaLmdmdechbﬁmdmymdldnwqundtbw
such election nor the actual funding thereof does or shall: (i) constitute a commitment to lend or
mm&bmm(ﬁ)msdhmm.oﬁc_mumduﬁtwm&fymmmm
(iiii) constitute a waiver by any Lender of the Event of Default or performance or cure of the
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Event of Defanit by Borrower; (iv) constitute sn amendment of any term or condition of any
Loan Document; (V) create an obligation of eny Lender to agree to, or to negotiate or consider an
agreement to, any waiver of any obligation, defsult, or Event of Defhult by Borrower under any
loan; or (vi) directly or indirectly impair or otherwise affect any of the Lenders’ rights, interests,
or remedies with respect to the Loan.

Bank of America, on behalf of itself and the other Lenders, hereby reserves the
right to accept payments made after the date of this letter even though such payments are not
offered as, or are insufficient to, cure the Bvent of Defiult described herein or reinstate the Loan
pursuant to the provisions of the law goveming the jurisdiction in which the project is located.
Each of the Lenders may apply such payments in the order provided in the Loan Agreement or
other Loan Documents.

As a result of the Event of Default: (i) Bank of America, on behalf of itseif and
each of the Lenders, is entitled to the exercise of the Lenders’ rights and remedies under the
Loan Documents, st law and in equity, including, without limitstion, acceleration of the
indebtedness due under the Loan Documents and the imposition of Past Due Rate interest, late
charges and other charges recoverable as a consequance of the Event of Defeult (including
attomeys’ foes and costs); and (ii) Bank of America, on behalf of itself and the other Lenders, is
entitled to enforce the Lenders’ rights and remedies relating to the collateral, including, without
limitation, appointment of receiver and foreclosure. Please contact me for psyment information
relating to the Loan.

Nothing in this letter or in Lenders’ application of such payments is or shall be
deemed to be a waiver, election or estoppel of any rights, remedies, defenses and objections
available to the Lenders and their affiliated entities under the Loan Agreement and related Loan
Documents and under applicable lsws and in equity in connection with any default or Event of
Default by Borrower; and Bank of Americs, on behalf of itself and the other Lenders, expressly
reserves all such rights, remedies, defenses and objections, including with respect to any defaults
or Events of Default now or hereafter in existence, whether known or unknown, to any of the
Lenders, that are not referenced in this letter.

Please give this matter your immmediate attention.
Very truly yours,
B LLP

v

cc:  Casey Carpenter, Bank of America
Daniel Denton, Esq., Bank of America
Brian Sirower, Eaq.

QB\103503.00041\8239230.1




Case 09-34356-hdh11 Claim 65-1 Part 9 Filed 11/09/09 Desc Attachments to
Addendum - Part 8 of 8 Page 25 of 32

Opus West Corporation
June 16, 2009

Page 3

Via UPS Overnight:

Opus West Corporation

2553 East Camelback, Suite 800
Phoenix, Arizona 85016-9267

Attn: Legal Department

Via UPS Overnight:

Luce, Forward, Hamilton & Scripps LLP
600 West Broadway

San Diego, Californis 92101
Attn: David M. Hymer, Eaq.

QB\103503.00041\8239230.1



Case 09-34356-hdh11 Claim 65-1 Part9 Filed 11/09/09 Desc Attachments to
Addendum - Part 8 of 8 Page 26 of 32

ATTACHMENT 7



Case 09-34356-hdh11 Claim 65-1 Part9 Filed 11/09/09 Desc Attachments to
Addendum - Part 8 of 8 Page 27 of 32

Filing NO: 200811104313
Filing Date: 2008/03/25

O —
T ———— e — Filing Time: 10:23 AM

State of Minnesota

Processing Office: Secretary of State
UCC FINANCING STATEMENT Filed by: tukamO1

Matthew Mehr, 602-229-5288

B, SEND ACKNOWLEDGEMENT TO  {Name and Address)

[Quartes & Brady LLP ]
Renaissance One
Two North Central Avenue
Phoenix, Arizona 85004

I,A(tentlon: Matthew Mehr J THE ABOVE SPACE IS FOR FILING OFFICE USE ONLY
I. DEBTOR'S FXACT FULL LEGAL NAME — inscrt only oag debtor same (18 07 1) - do mot sbbeeviste or combiee names
12 ORGANIZATION'S NAME
' OPUS WEST CORPORATION
15, INDIVIDUAL'S LAST NAME RST NAME MIDD!.E NAME J o
1 MAILING ADDRESS Ity . ATE AL CODE  JOOUNTRY
2555 East Camelback Road, Suite 800 Phoenix AZ 85016-9267 USA
1d. FAX 1D4 SSN or EIX &DD’L INFORE [ia. TYYPE OF ORGANIZATION if TURISDICTION OF ORGANIZATION ty. OROANIZATIONAL 1D ¥, H any
GANIZATION . N . X .
51-027%211 DEBTOR corporation Minnesota 87-83 (Minnesota) QN onE

2. ADDITIONAL DEBTOR'S EXACT FULL LEGAL NAME - inert anly gng dcbaor seme (22 oc 2b) - do pot sbbrevise or combine naes
28 ORGANIZATION'S NAME )

o/ b, INDIVIDUAL'S LAST NAME RST NAME DDLE NAME | T
& MAILING ADDRIESS ICITY ATE ; AL CODE  JOOUNTRY
24 TAX 1D¢ SSN or EIN ADDL INFORE Pa. TYPE OF ORGANIZATION JURISDICTION OF ORGANIZA TTON Pe ORGANIZAT!ONA_I. ID#_ if any
ORGANIZATION T
DEHIOR NONE
3. SHCURED PARTY'S NAME (0r NAME of TOTAL ASSIGNEE of ASSIGNOR S'Py - ssert anly owe secared perty samac (34 o 30
3 ORGANIZATION'S NAM1!
ol BANK OF AMERICA, N.A., a national banking association, as Administrative Agent
35 INDIVIDUAL'S LAST NAME Eilsf NAME DODLE NAME SUTTIX
3¢ MAILING ADDRESS T ] ‘%—urs POSTAL CODE  [COUNTHY
Commercial Real Estate Banking Group, AZ1-200-22-17
201 East Washington Street, 22nd Floor Phoenix AZ 85004-2343 USA
Attn: N. Alonzo

4. Tha FINANCING STATEMENT covers the followng collmarat: !
See Schedule "I" attached hereto and by this reference incorporated herein.

—
3. ALTERNATIVE DESIGNATION (if pbeable): ] LussEpnesson [ | consioneerconsionor m;mwa seccnmuver [ ] ac uew [ Jronvoc e
4_5 Thas FINANCING STATEMENT w t0 be fled (for recnd) ' the REAL. A&*ﬁm SEARCH RETORTE ol 0
ESTATF, RECORDS. Attach Addesdur [i spplicaic) ﬂﬁ““‘ gﬁ""" ——al

8 OPTIONAL ¥ ER REFERENCE DATA

Minnesota Secretary State for The Commons at Chino Hills, Chino Hills, CA - Construction Loan
FILING OFFICE COFY — UCC FINANCING STATEMENT (FORM UCC1) (REV. 03/22702)

QBACTIVE\S956752.3
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SCHEDULE "I"
(The Commons at Chino Hills, Chino Hills, CA - Construction Loan)

Financing Statement (continued) .
Name of Debtor: OPUS WEST CORPORATION, a Minnesota corporation

All of the Property (as hereinafter defined) which constitutes personal property or fixtures, all
proceeds and products thereof, and all supporting obligations ancillary to or arising in any way in
connection therewith, where:

"Accessorics” means all fixtures, equipment, systems, machinery, furniture,
fumnishings, appliances, inventory, goods, building and construction materials,
supplies and other articles of personal property, of every kind and character, tangible
and intangible (including software embedded therein), now owned or hereafter
acquired by Debtor, which are now or hereafter attached to or situated in, on or about
the Land or Improvements, or used in or necessary to the complete and proper
planning, devclopment, use, occupancy or operation thereof, or acquired (whether
delivered to the Land or stored elsewhere) for use or installation in or on the Land or
Improvements, and all Additions to the foregoing, all of which are hereby declared to
be permanent accessions to the Land.

" Accounts” means all accounts of Debtor within the meaning of the Uniform
Commercial Code of the Statc, derived from or arising out of the use, occupancy or
enjoyment of the Property or for services rendered therein or thereon.

"Additions" means any and all alterations, additions, accessions and
improvements to property, substitutions therefor, and renewals and replacements
thereof. :

"Claim" means any liability, suit, action, claim, demand, loss, expense,
penalty, fine, judgment or other cost of any kind or naturc whatsoever, including fees,
costs and expenses of attorneys, consultants, contractors and experts.

"Condemnation" means any taking of titlc to, use of, or any other interest in
the Property under the exercise of the power of condemnation or eminent domain,
whether temporarily or permanently, by any Governmental Authority or by any other
Person acting under or for the benefit of a Governmental Authority.

"Condemnation Awards" means any and all judgments, awards of damages
(including severance and consequential damages), payments, proceeds, settlements,
amounts paid for a taking in lieu of Condemnation, or other compensation heretofore
or hereafter made, including interest thereon, and the right to receive the same, as a
result of, or in connection with, any Condemnation or threatened Condemnation.

"Contract of Sale” means any contract for the sale of all or any part of the
Property or any interest thercin, whether now in existence or hereafter executed.

QBACTIVE\S956752.3
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"Design and Construction Contracts" means, collectively, (a) all contracts for
services to be rendered, work to be performed or materials to be supplied in the
" development of the Land or the construction or repair of Improvements, including all
agreements with architects, engineers or contractors for such services, work or
materials; (b) all plans, drawings and specifications for the development of the Land
or the construction or repair of Improvements; (c) all permits, licenses, variances and
other rights or approvals issued by or obtained from any Governmental Autherity or
other Person in connection with the development of the Land or the construction or
repair of Improvements; and (d) all amendments of or supplements to any of the
foregoing.

“Governmental Authority” means any governmental or quasi-governmental
entity, including any court, department, commission, board, bureau, agency,
administration, service, district or other instrumentality of any governmental entity.

"Improvements" means all buildings, structures and other improvements now
or hereafter existing, erected or placed on the Land, together with any on-site
improvements and off-site improvements in any way used or to be used in connection
with the use, enjoyment, occupancy or operation of the Land.

"Insurance Proceeds” means the insurance claims under and the proceeds of
any and all policies of insurance covering the Property or any part thereof, including
all returned and unearned premiums with respect to any insurance relating to such
Property, in each case whether now or hereafter existing or arising.

"Land" means the rcal property described in Exhibit "A" attached hereto and
made a part hereof.

"Leases" means all leases, license agrcements and other occupancy or use
agreements (whether oral or written), now or hereafter existing, which cover or relate
to the Property or any part thereof, together with all options therefor, amendments
thereto and renewals, modifications and guaranties thereof, including any cash or
security deposited under the Leases to secure performance by the tenants of their
obligations under the Leases, whether such cash or security is to be held until the
expiration of the terms of the Leases or applied to one or more of the installments of
rent coming due thercunder.

"Loan" means the loan from Beneficiary to Debtor with respect to the Land.

"Person" means an individual, a corporation, a partnership, a joint venture, a
limited liability company, a trust, an unincorporated association, any Governmental
Authority or any other entity.

"Personalty” means all personal property of any kind or nature whatsoever,
whether tangible or intangible and whether now owned or hereafter acquired, in
which Dcbtor now has or hereafter acquires an interest and which is used in the

QBACTIVE\5956752.3 -2-
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‘ construction of, or is placed upon, or is derived from or used in connection with the
maintenance, use, occupancy or enjoyment of, the Property, including (a) the
Accessories; (b) the Accounts; (c) all franchise, license, management or other
agreements with respect to the operation of the Real Property or the business
conducted therein and all general intangibles (including payment intangibles,
trademarks, trade names, goodwill, software and symbols) related to the Real
Property or the operation thereof; (d) all sewer and water taps, appurtenant water
stock or water rights, any Type 2 nonirrigation grandfathered water rights, contractual
rights to water, allocations and agreements for utilities, bonds, letters of credit,
permits, certificates, licenses, guarantics, warranties, causes of action, judgments,
Claims, profits, security deposits, utility deposits, and all rebates or refunds of fees,
Taxes, assessments, charges or deposits paid to any Governmental Authority related
to the Real Property or the operation thereof: (¢) all of Debtor’s rights and interests
under all Swap Contracts, including all rights to the payment of money from
Beneficiary under any Swap Contract and all accounts, deposit accounts and general
intangibles, including payment intangibles, described in any Swap Contract; (f) all
insurance policics held by Debtor with respect to the Property or Debtor's operation
thereof; and (g) all money, instruments and documents (whether tangible or
electronic) arising from or by virtue of any transactions related to the Property, and
all deposits and deposit accounts of Debtor with Beneficiary related to the Property,
including any such deposit account from which Debtor may from time to time
authorize Bencficiary to debit and/or credit payments due with respect to the Loan;

Q together with all Additions to and Proceeds of all of the foregoing.

"Proceeds," when uscd with respect to any of the Property, means all proceeds
of such Property, including all Insurance Procecds and all other proceeds within the
meaning of that term as defined in the Uniform Commcrcial Code of the State.

"Property" mcans the Real Property and the Personalty and all other rights,
interests and benefits of every kind and character which Debtor now has or hereafter
acquires in, to or for the benefit of the Real Property and/or the Personalty and all
other property and rights used or useful in connection therewith, including all Leases,
all Rents, all Condemnation Awards, all Proceeds, and all of Debtor's right, title and
interest in and to all Design and Construction Contracts, all Contracts of Sale and all
Refinancing Commitments. '

"Real Property" means the Land and Improvements, together with (a) all
estates, title intercsts, title reversion rights, remainders, increases, issues, profits,
rights of way or uses, additions, accretions, servitudes, strips, gaps, gores, liberties,
privileges, watcr rights, water courscs, alleys, passages, ways, vaults, licenses,
tenements, franchises, hereditaments, appurtenances, casements, rights-of-way, rights
of ingress or egress, parking rights, timber, crops, mineral interests and other rights,
now or hereafter owncd by Debtor and belonging or appertaining to the Land or
Improvements; (b) all Claims whatsoever of Debtor with respect to the Land or
Improvements, cither in law or in equity, in possession or in expectancy; (c) all
estate, right, title and interest of Debtor in and to all streets, roads and public places,
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Case 09-34356-hdh11 Claim 65-1 Part 9 Filed 11/09/09 Desc Attachments to
Addendum - Part 8 of 8 Page 31 of 32

Filing NO: 200811104313

‘ . opened or proposed, now or hereafter adjoining or appertaining to the Land or
Improvements; and (d) all options to purchase the Land or Improvements, or any
portion thereof or interest therein, and any greater estate in the Land or
Improvements, and all Additions to and Proceeds of the foregoing.

“Refinancing Commitment" means any commitment from or other agreement
with any Person providing for the financing of the Property, some or all of the
proceeds of which are intended to be used for the repayment of all or a portion of the
Loan.

"Rents" means all of the rents, royalties, issues, profits, revenues, earnings,
income and other benefits of the Property, or arising from the use or enjoyment of the
Property, including all such amounts paid under or arising from any of the Leases and
all fees, charges, accounts or other payments for the use or occupancy of rooms or
other public facilities within the Real Property.

"State" means the State of Arizona.

"Swap Contract" means any agreement, whether or not in writing, relating to
any transaction that is a rate swap, basis swap, forward rate transaction, commodity
swap, commodity option, equity or equity index swap or option, bond, note or bill
option, interest ratc option, forward foreign exchange transaction, interest cap, collar
or floor transaction, currency swap, Cross-CuITency rate swap, swap option, currency

‘ option or any other similar transaction (including any option to enter into the
foregoing) or any combination of the forcgoing, and, unless the context otherwise
clearly requires, any form of master agrcement published by the International Swaps
and Derivatives Association, Inc., or any other master agreement, entered into
between Beneficiary (or its affiliate) and Debtor (or its affiliate) in connection with
the Loan, together with any related schedules and confirmations, as amended,
supplemented, superseded or replaced from time to time, relating to or governing any
or all of the foregoing.

"Taxes" means all taxcs and assessments, whether general or special, ordinary
or extraordinary, or foreseen or unforeseen, which at any time may be assessed,
levied, confirmed or imposed by any Governmental Authority or any community
facilities or other private district on Debtor or on any of its properties or assets or any
part thereof or in respect of any of its franchises, businesses, income or profits.

The Land is all that real property situate in the County of San Bernardino, State of California, and
more particularly described on Exhibit "A" attached hereto.
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EXHIBIT "A"

Legal Description

Real property in the City of Chino Hills, County of San Bernardino, State of California, described as
follows:

PARCELL

PARCELS 1,2, 3,4, 5, 6,7 AND 8 OF PARCEL MAP NO. 18236, RECORDED ON
OCTOBER 12, 2007, IN BOOK 224, PAGES 14 THROUGH 22 INCLUSIVE, OF PARCEL
MAPS OF SAN BERNARDINO COUNTY, CALIFORNIA.

PARCELIL

NON-EXCLUSIVE, IRREVOCABLE AND PERPETUAL EASEMENTS FOR THE INGRESS
AND EGRESS OF VEHICULAR AND PEDESTRIAN TRAFFIC AS GRANTED IN THAT
CERTAIN "EASEMENTS COVENANTS, CONDITIONS AND RESTRICTIONS OF THE
COMMONS" RECORDED OCTOBER 12, 2007 AS INSTRUMENT NO. 2007-0577234 OF
OFFICIAL RECORDS.

QBACTIVE\S956752.3




Northern District of Texas
Claims Register

09-34356-hdh11 Opus West Corporation

Judge: Harlin DeWayne Hale

Office: Dallas

Chapter: 11
Last Date to file claims: 11/09/2009

Trustee: Last Date to file (Govt):
Creditor: (12791347) Claim No: 65 Status:
BANK OF AMERICA, N.A. ||Original Filed Filed by: CR
c/o Casey Carpenter Date: 11/09/2009  {|Entered by. Richter, Katharine
Vice President Original Entered || Modified:

Real Estate Special Assets
333 S. Hope St., 11th Floor
Los Angeles, CA 90071-
1406

Date: 11/09/2009

Unsecured claimed: $57766158.95

Total claimed: $57766158.95
History:
Details 65-1 11/09/2009 Claim #65 filed by BANK OF AMERICA, N.A., total amount claimed:

$57766158.95 (Richter, Katharine )

[Description: (65-1) Commons at Chino

[Remarks: (65-1) But see Addendum for possible secured status

Claims Register Summary
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