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UNITED STATES BANKRUPTCY COURT Northern District of Texas

PROOF OF CLAIM

Name of Debtor: .
Opus West Corporation

Cusc Numbcr:

09-34356-hdh11

NOTE: This form should not he used to make a claim for an administrative expense arising after the commencement of the case. A request for payment of an

administrative expense may be filed pursuant to 11 U.S.C. & 503,

Name of Creditor (the ﬁmm or other cntity to whom the debtor owes moncy or property):
Bank of America, N.A.

Namec and address where notices should be sent:
Thompson & Knight LLP

c/o John S. Brannon

1722 Routh St., Suite 1500

Dallas, Texas 75201

Telephone number:

{214) 969-1700

Bank of America, N.A.

c/o Casey Carpenter

Vice-President, Real Estate Special Assets
333 S. Hope St., 11th Floor

Los Angeles, California 90071-1406

1} Check this box 1o indicate that this
claim amends a previously filed
claim,

Court Claim Numb
{If known)

Filedon:_______

Name and address where payment should be sent (if different from aubove):
Bank of America, N.A.

clo Casey Carpenter

Vice-President, Real Estate Special Assets
333 S. Hope St., 11th Floor

Los Angeles, Califomia 90071-1406

RECEIVED
NOV 09 2009

MO GRAOLIP

Telephonc number:

(213) 621-3604

" Check this box if you arc aware that
anyonc ¢lse has filed a proof of claim
relating to your claim. Attach copy of
statement giving particulars.

.

Check this box if you arc the debtor
or trustce in this case.

1. Amount of Claim as of Date Case Filed: $.29,183,816.33 LIIVIL AT =2

1f all or part of your claim is sccured, complete item 4 below; however, if all of your claim is unsecured, do not complete
item 4,

If all or part of your claim is cntitled to priority; complete item S,

{1 Check this box if claim includes interest or other charges in addition to the principal amount of claim. Artach itemized
statement of interest or charges.

2. Basis for Claim: *See Addendum
(Sce instruction #2 on reverse side.)

3. Last four digits of any number by which creditor identifies debtor:

3a. Debtor may have scheduled account as:
(Sce instruction #3a ori reverse side.)

4. Secured Claim (Sce instruction #4 on reverse side.)
Check the appropriate box if your claim is secured by a licn on property or a right of sctoff and provide the requested

information.

Nature of property or right of setoff: ! Rcal Estatc i1 Motor Vehicle 13 Other
Describe:

Value of Propei'ty:s Annual Interest Rate___ %

Amount of arrearage and other charges as of time case filed included in sccured claim,

if any: $ Basis for perfection:

Amount of Sccured Claim: § *See Addendum  Amount Unsecured: $ *See Addendum

6. Credits: The amount of all payments on this claim has been credited for the purpose of making this proof of claim.

7. Documents: Attach redacted copics of any documents that support the claim, such as promissory notes, purchise

orders, invoices, itemized statements of running accounts, contracts, judgments, mortgagces, and sccurity agreements.

You may also attach a summary. Attach redacted copics of documents providing evidence of perfection of

a security interest. You may also attach a summary. (See instruction 7 and definition of “redacted” on reverse side.}

DO NOT SEND ORIGINAL DOCUMENTS. ATTACHED DOCUMENTS MAY BE DESTROYED AFTER
SCANNING.

If the documents arc not available, please explain:

5. Amount of Claim Entitled to
Priority under FH U.S.C. §507(a). If
any portion of your claim falls in
onc of the following categories,
check the box and state the
amount.

Specify the priority of the claim.

t} Domestic support obligations under
11 U.S.C. §507(a)(1)(A) or (a)( 1 }(B).

.

Wagcs, salarics, or commissions (up
to $10,950*) camncd within 180 days
before filing of the bankruptcy
petition ar cessation of the debtor’s
busincss, whichever is carlier-- 11
U.S.C. §507 (a)(4).

21 Contributions to an cmployce benefit
plan - 11 U.S.C. §507 (2)(5).

) Up to $2,425* of deposits toward
purchase, lease, or rental of property
or scrvices for personal, family, or
houschold use - 11 U.S.C. §507
(a)(?).

11 Taxes or penaltics owed to
govemmental units - 11 U.S.C. §507
(a)®).

11 Other — Specify applicable paragraph
of 11 U.S.C. §507 («)(_).

Amount eatitled to priority:

$

*Amounts are suhject 1o adjustment on
#1710 und every 3 yeurs thereaficr with
respect 10 cuses commenced on or afier
the dewte of adjustment.

Date:
11/09/2009

address above. Attach copy of powcer of stiorncy. if any.

Doonl Lo

DEAN M. LYoNS

Signature: The person filing this claim nwst sign it. Sign and print name and title, if any, of the creditor or
other person authorized to file this claim and state address and telephone number if different from the notice

AuTRILIZED DGEM—

FOR COURT USE ONLY

OPUS WEST

ES
VLR IR [
00551

Penalwy for presenting fraudulent cluim: Fine of up to $500,000 or imprisonment for up (o § years, or both. 18 U.S.C. §§ 152 and 3571.

Westlake
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION
INRE: § Chapter 11
§
OPUS WEST CORPORATION, § Case No. 09-34356-hdh11
§
DEBTOR. §

EXHIBIT A - ADDENDUM TO PROOF OF CLAIM (WESTLAKE VILLAGE) OF
BANK OF AMERICA, N.A.

1. This proof of claim is made by Bank of America, N.A. (“Bank of America”).

2. Pursuant to that certain Promissory Note dated as of January 4, 2007, executed by

- Opus West Corporation (“Opus West”), as Borrower, to the order of LaSalle Bank National

Association, as Lender (“LaSalle”) (as amended, the “Note”), LaSalle agreed to make a loan to

Opus West in the maximum principal amount of Twenty-Eight Million Two Hundred Seventy-

Five Thousand and No/100 Dollars ($28,275,000.00) (the “Loan”). The purpose of the Loan was

to provide financing for the acquisition and development costs of the Property (as defined
herein).

3. Bank of America is the successor in interest by merger to LaSalle.

4. All amounts claimed herein are secured by perfected mortgages, security interests,
and liens in and to the Property (as defined herein) as described and granted in the Loan
Agreement and the following additional documents (the following described documents, together
with the Note and any and all other or additional agreements, instruments, or other documents
evidencing, securing, or otherwise relating to the Loan are hereinafter referred to collectively as
the “Loan Documents”):

a. A Certificate of Representations, Warranties and Covenants dated as of
January 4, 2007 (as amended, the “Certificate”).

b. The letter agreement dated as of March 21, 2008, among Bank of
America, Opus West and certain other parties that amended certain provisions of the Loan
Agreement relating to Opus West’s agreement to maintain certain liquidity and net worth levels
(the “Letter Modification Agreement”). :

C. A modification agreement dated as of December 31, 2008, that Bank of
America and Opus West entered that amended various terms of the Note and the Loan
Documents (the “Modification Agreement”).

d. A Deed of Trust, Assignment of Leases and Rents, Security Agreement,
Fixture Filing and Financing Statement dated as of January 4, 2007, executed by Opus West, as
Grantor, to Chicago Title Insurance Company, as Trustee, for the benefit of LaSalle, as
Beneficiary, and recorded in the Official Records of Los Angeles County, California (the

068800 000211 DALLAS 2545907.1
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“Official Records”) on January 5, 2007, as Document No. 20070026471 (as amended, the “Deed
of Trust”). The Deed of Trust encumbers, among other things, certain real property located in
Los Angeles County, California, as more particularly described therein (the “Property”). The
Deed of Trust, inclusive of all assignment and security provisions contained therein, gives Bank
of America, as the successor in interest, a security interest in the Property, improvements, land,
proceeds, leases, rents and all other interests (as more fully described therein) derived from and
related to the Property (collectively, the “Collateral”).

€. Assignment of Rents and Leases dated as of January 4, 2007, executed by
Opus West for the benefit of LaSalle, and recorded in the Official Records on January S, 2007 as
Document No. 20070026472 (as amended, the “Assignment of Rents”). The Assignment of
Rents further secures the interest of Bank of America, as the successor in interest, in the
Collateral.

f. Financing Statements.

1. A form Uniform UCC-1 financing statement filed in the Office of
the Secretary of State of Minnesota on January 5, 2007, as Filing No.
200714975683, naming Opus West as debtor and LaSalle as secured party; and

ii. A form UCC-1 financing statement filed in the Official Records on
January 5, 2007, as Document No. 20070026473, naming Opus West as debtor
and LaSalle as secured party (collectively, the “Financing Statements”). The
Financing Statements further perfect Bank of America’s security interests in the
Collateral.

5. Prior to the July 6, 2009 petition date (the “Petition Date”), Opus West defaulted
under the terms of the Loan Documents. As a result of the events of default, Bank of America
sent Opus West a default letter dated April 2, 2009 notifying it of the various events of default
that had occurred and demanding that Opus West pay all past-due amounts in accordance with
the terms of the Loan Documents. Opus West failed to cure the defaults under the Loan, and, as
a result, Bank of America exercised its rights under the Loan Documents to accelerate the Loan
and declare all outstanding amounts immediately due and payable.

6. On April 28, 2009, Bank of America caused Lawyers Title Company, authorized
agent, to record a Notice of Default and Election to Sell Under Deed of Trust (the “Notice of
Default”) in the Official Records as Instrument No. 2009-617968.

7. Just prior to the Petition Date, the Property was transferred to a special purpose
entity, OWP Westlake Land, L.L.C., a Delaware limited liability company (“Westlake Land
SPE”).

8. As of the Petition Date, the following liquidated, uncontested, and non-contingent
amount was and is due and owing to Bank of America under the Loan Documents in an amount
not less than $29,183,816.33 (the “Liquidated Claim Amount”), which consists of:

Principal $28,275,000.00
Interest $837,912.61

068800 000211 DALLAS 2545907.1
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Prepetition Costs and Fees

Attorney’s Fees $16,799.15
Appraisal costs $17,375.00
Consulting Services $29,729.57
Trustee Fees $7.000.00
$70,903.72

TOTAL: | $29,183,816.33

9. Additionally, the following are due to Bank of America under the Loan
Documents:

a. Post-Petition Interest. The amount of interest accruing on the outstanding
principal amount of the Loan from the Petition Date to the date of
payment of the Loan, at the rates and in the manner set forth in the
applicable Loan Documents;

b. Other Post-Petition Interest. The amount of interest accruing from the
Petition Date on past-due installments of interest on the Loan to the date
of payment of such installments, which accrues at the rates and in the
manner set forth in the applicable Loan Documents; and

c. Other Post-Petition Indebtedness, Charges, Costs. All other interest,
charges, penalties, premiums, advances, and other sums that may be due
or become due as more fully detailed in or made reference to in any or all
of the Loan Documents, including, without limitation, reasonable
compensation, expenses, disbursements and advances (including, without
limitation, reasonable fees and disbursement of counsel and other
professionals) of Bank of America.

10.  As the amount of the claims asserted in paragraph 9 hereof cannot, at this time, be
reasonably calculated or estimated, the total amount of all claims set forth in this proof of claim
currently (the “Final Claim Amount”) is unliquidated, but is in no event less than the Liquidated
Claim Amount of $29,183,816.33. To the extent any personal property Collateral was not
transferred to Westlake Land SPE, Bank of America asserts a secured claim for the Final Claim
Amount up to the value of the retained personal property Collateral. To the extent the real and/or
personal property Collateral was transferred to Westlake Land SPE, Bank of America asserts an
unsecured claim for the Final Claim Amount. The Final Claim Amount of Bank of America may
be in a greater amount than stated herein. Bank of America does not waive any of its rights to
recover all of the foregoing amounts by not asserting a specific dollar amount at this time.'

11.  Bank of America reserves the right to amend and/or supplement this proof of
claim and to assert any and all other claims of whatever kind or nature that it has, or it may have,
against Opus West that may come to the attention of Bank of America or arise after the filing of
this proof of claim. The filing of this proof of claim shall not be deemed a waiver of any such
claims or amounts. '

! Bank of America reserves the right to assert a secured claim to the extent that any prepetition transfer of Collateral
is set aside for any reason.

3
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12.  All notices concerning this proof of claim should be sent to:

THOMPSON & KNIGHT LLP
c/o John S. Brannon

1722 Routh Street, Suite 1500
Dallas, Texas 75201

BANK OF AMERICA, N.A.

c/o Casey Carpenter

Vice President

Real Estate Special Assets
333 S. Hope St., 11" Floor
Los Angeles, CA 90071-1406

Date: November 9, 2009
Respectfully submitted,

/s/ Katharine B. Richter
David M. Bennett
State Bar No. 2139600
John S. Brannon

State Bar No. 02895500

THOMPSON & KNIGHT LLP
1722 Routh Street, Suite 1500
Dallas, Texas 75201

Telephone: 214/969-1700
Facsimile: 214/969-1751

E-mail: david.bennett@tklaw.com
E-mail: john.brannon@tklaw.com

Katharine Battaia Richter

Texas Bar No. 24046712
THOMPSON & KNIGHT LLP

98 San Jacinto Boulevard, Suite 1900
Austin, Texas 78701

Telephone: 512/469-6100

Facsimile: 512/482-5076

E-mail: katie.richter@tklaw.com

ATTORNEYS FOR BANK OF AMERICA, N.A.

068800 000211 DALLAS 2545907.1
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IN THE UNITED STATES BANKRUPTCY COURT

FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION
IN RE: § Chapter 11
§
OPUS WEST CORPORATION, § Case No. 09-34356-hdh11
§
DEBTOR. §

TABLE OF CONTENTS TO

EXHIBIT A — ADDENDUM TO PROOF OF CLAIM (WESTLAKE VILLAGE) OF

ATTACHMENT 1:

ATTACHMENT 2:

ATTACHMENT 3:

ATTACHMENT 4:

ATTACHMENT S:

ATTACHMENT 6:

ATTACHMENT 7:

ATTACHMENT 8:

ATTACHMENT 9:

BANK OF AMERICA, N.A.
Promissory Note dated January 4, 2007 by and between Opus West
Corporation and LaSalle Bank National Association in the maximum

principal amount of $28,275,000.00.

Certificate of Representations, Warranties and Covenants dated January 4,
2007.

Letter Modification Agreement dated March 21, 2008.

Modification Agreement dated December 31, 2008.

Deed of Trust, Assignment of Leases and Rents, Security Agreement,
Fixture Filing and Financing Statement dated January 4, 2007 recorded in
the Official Records of Los Angeles County, California on January 5,
2007 as Document No. 20070026471.

Assignment of Rents and Leases dated January 4, 2007 recorded in the
Official Records on January 5, 2007 as Document No. 20070026472.

UCC-1 Financing Statement filed in the Office of the Secretary of State of
Minnesota on January 5, 2007, as Filing No. 200714975683.

UCC-1 Financing Statement filed in the Official Records of Los Angeles
County on January 5, 2007 as Document No. 20070026473.

Default Letter dated April‘2, 2009.

ATTACHMENT 10: Notice of Default and Election to Sell Under Deed of Trust filed April 28,

068800 000211 DALLAS 2549595.1
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PROMISSORY NOTE

No.
$28,275,000 Date: January 4, 2007
Chicago, Illinois Due Date: January 4, 2008

1. AGREEMENT TO PAY. For value received, OPUS WEST CORPORATION, a
Minnesota corporation (the “Borrower”) hereby promises to pay to the order of LASALLE
BANK NATIONAL ASSOCIATION, a national banking association, its successors and assigns
(the “Lender™), the principal sum of TWENTY EIGHT MILLION TWO HUNDRED
SEVENTY FIVE THOUSAND AND 00/100 DOLLARS ($28,275,000.00) (the “Loan”), on or
before January 4, 2008 (the “Maturity Date™), at the place and in the manner hereinafter
provided, together with interest thereon at the rate or rates described below, and any and all other
amounts which may be due and payable hereunder or under any of the Loan Documents (as
hereinafter defined) from time to time.

2. INTEREST RATE.
2.1 Interest Prior to Default.

(a) Interest shall accrue on the principal balance of this Note outstanding from

* the date hereof through the Maturity Date or Extended Maturity Date (as defined below),
as applicable at the Borrower’s option from time to time of (i) a floating per annum rate
of interest (the “Floating Rate”) equal to the Prime Rate (as hereinafier defined), or (ii) a
per annum rate of interest (the “LIBOR Rate™) equal to LIBOR (as hereinafter defined)
for the relevant Interest Period (as hereinafter defined), plus two and one quarter percent
(2.25%) (the “Applicable Margin™), such LIBOR Rate to remain fixed for such Interest
Period. Changes in the Floating Rate to be charged hereunder based on the Prime Rate
shall take effect immediately upon the occurrence of any change in the Prime Rate. Any
portion of the principal amount of this Note bearing interest at the Floating Rate is
referred to herein as a “Prime Loan”. Any portion of the principal amount of this Note
bearing interest at the LIBOR Rate is referred to herein as a “LIBOR Loan”.

(b) A request by the Borrower for a Prime Loan must be received by the
Lender in writing no later than 2:00 p.m. Chicago, Illinois time, on any day other than a
Saturday, Sunday or a legal holiday on which banks are authorized or required to be
closed for the conduct of commercial banking business in Chicago, Illinois (a “Business
Day”). As used herein, “Prime Rate” shall mean the floating per annum rate of interest
most recently announced by the Lender at Chicago, Illinois as its prime or base rate. A
certificate made by an officer of the Lender stating the Prime Rate in effect on any given
day, for the purposes hereof, shall be conclusive evidence of the Prime Rate in effect on
such day. The Prime Rate is a base reference rate of interest adopted by the Lender as a
general benchmark from which the Lender determines the floating interest rates

1
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chargeable on various loans to borrowers with varying degrees of creditworthiness and
the Borrower acknowledges and agrees that the Lender has made no representations
whatsoever that the Prime Rate is the interest rate actually offered by the Lender to
borrowers of any particular creditworthiness.

(c) LIBOR Rate. The designation of a LIBOR Loan by the Borrower is
subject to the following requirements:

) A request for a LIBOR Loan (a “LIBOR Loan Request”) must be
received by the Lender no later than 2:00 p.m. Chicago, Illinois time two (2)

Business Days prior to the first day of the Interest Period on which such LIBOR . _

Loan shall be advanced, shall be irrevocable, and shall state the initial Interest
Period and amount of such LIBOR Loan. Each LIBOR Loan will be in an amount
not less than Five Hundred Thousand and 00/100 Dollars ($500,000.00) or a
higher integral multiple of One Hundred Thousand and 00/100 Dollars
($100,000.00). No more than five (5) separate LIBOR Loans may be outstanding
at any time. A request for a LIBOR Loan received by the Lender after 2:00 p.m.
Chicago, Illinois on any Business Day time will be processed and funded by the
Lender on the third Business Day thereafier.

(ii)  If pursuant to the LIBOR Loan Request, the initial Interest Period
of any LIBOR Loan commences on any day other than the first Business Day of
any month, then the initial Interest Period of such LIBOR Loan shall end on the
first day of the following calendar month, notwithstanding the Interest Period .
specified in the LIBOR Loan Request, and the LIBOR Rate for such LIBOR Loan
shall be equal to LIBOR for an interest period equal to the length of such partial
month, plus the Applicable Margin. Thereafter, each LIBOR Loan shall
automatically renew (a “LIBOR Rollover”) for the Interest Period specified in the
LIBOR Loan Request at the then current LIBOR Rate plus the Applicable Margin
unless the Borrower, in a subsequent LIBOR Loan Request received by the Lender
no later than 2:00 p.m. Chicago, Illinois time on the second (2nd) Business Day
before the expiration of the existing Interest Period, shall elect a different Interest
Period or the conversion of all or a portion of the LIBOR Loan to a Prime Loan.
The Borrower may not elect a LIBOR Rate, and an Interest Period for a LIBOR
Loan shall not automatically renew, with respect to any principal amount which is
scheduled to be repaid before the last day of the applicable Interest Period, and
any such amounts shall bear interest at the Floating Rate, until repaid.

(iii) “LIBOR” shall mean a rate of interest equal to (A) the per annum
rate of interest at which United States dollar deposits in an amount comparable to
the amount of the relevant LIBOR Loan and for a period equal to the relevant
Interest Period are offered in the London Interbank Eurodollar market at 11:00
a.m. (London time) two Business Days prior to the commencement of such
Interest Period (or three Business Days prior to the commencement of such
Interest Period if banks in London, England were not open and dealing in offshore
United States dollars on such second preceding Business Day), as displayed in the

2
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Bloomberg Financial Markets system (or other authoritative source selected by
the Lender in its sole discretion), divided by (B) a number determined by
subtracting from 1.00 the then stated maximum reserve percentage for
determining reserves to be maintained by member banks of the Federal Reserve
System for Eurocurrency funding or liabilities as defined in Regulation D (or any
successor category of liabilities under Regulation D), such rate to remain fixed for
such Interest Period, or as LIBOR 1is otherwise determined by the Lender in its
sole and absolute discretion. The Lender's determination of LIBOR shall be
conclusive, absent manifest error.

(iv)  “Interest Period” shall mean, with regard to any LIBOR Loan,
successive one, two or three month periods, as selected by the Borrower in its
LIBOR Loan Request; provided, however, that: (A) each Interest Period
occurring after the initial Interest Period of any LIBOR Loan shall commence on
the day on which the preceding Interest Period for such LIBOR Loan expires; (B)
whenever the last day of any Interest Period would otherwise occur on a day other
than a Business Day, the last day of such Interest Period shall be extended to
occur on the next succeeding Business Day; (C) whenever the first day of any
Interest Period occurs on a date for which there is no numerically corresponding
date in the month in which such Interest Period terminates, such Interest Period
shall end on the last day of such month, unless such day is not a Business Day, in
which case the Interest Period shall terminate on the first Business Day of the
following month, provided, however, that so long as the LIBOR Rollover remains

-in effect, alk subsequent Interest Periods shall terminate on the date of the month

~ numefically corresponding to the date on which the initial Interest Period
commenced; and (D) the final Interest Period for any LIBOR Loan must be such
that its expiration occurs on or before the Maturity Date or Extended Maturity
Date, as applicable. If at any time an Interest Period expires less than one month
before the Maturity Date or Extended Maturity Date, as applicable such LIBOR
Loan shall automatically convert to a Prime Loan on the last day of the then
existing Interest Period, without further demand, presentment, protest or notice of
any kind, all of which are hereby waived by the Borrower.

(v)  Notwithstanding anything to the contrary contained herein, the
principal balance of any LIBOR Loan may not be prepaid in whole or in part at
any time. If, for any reason, a LIBOR Loan is paid prior to the last Business Day
of any Interest Period, whether voluntary, involuntary, by reason of acceleration or
otherwise, each such prepayment of a LIBOR Loan will be accompanied by the
amount of accrued interest on the amount prepaid and any and all costs, expenses,
penalties and charges incurred by the Lender as a result of the early termination or
breakage of a LIBOR Loan, plus the amount, if any, by which (A) the additional
interest which would have been payable during the Interest Period on the LIBOR
Loan prepaid had it not been prepaid, exceeds (B) the interest which would have
been recoverable by the Lender by placing the amount prepaid on deposit in the
domestic certificate of deposit market, the eurodollar deposit market, or other
appropriate money market selected by the Lender, for a period starting on the date

3
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on which it was prepaid and ending on the last day of the Interest Period for such
LIBOR Loan (collectively, the “Make Whole Costs”). The amount of any such
loss or expense payable by the Borrower to the Lender under this section shall be
determined in the Lender's sole discretion based upon the assumption that the
Lender funded its loan commitment for LIBOR Loans in the London Interbank
Eurodollar market and using any reasonable attribution or averaging methods
which the Lender deems appropriate and practical, provided, however, that the
Lender is not obligated to accept a deposit in the London Interbank Eurodollar
market in order to charge interest on a LIBOR Loan at the LIBOR Rate.

(vi) Ifthe Lender determines in good faith (which determination shall
be conclusive, absent manifest error) prior to the commencement of any Interest
Period that (A) the making or maintenance of any LIBOR Loan would violate any
applicable law, rule, regulation or directive, whether or not having the force of
law, (B) United States dollar deposits in the principal amount, and for periods
equal to the Interest Period, of any LIBOR Loan are not available in the London
Interbank Eurodollar market in the ordinary course of business, (C) by reason of
circumstances affecting the London Interbank Eurodollar market, adequate and
fair means do not exist for ascertaining the LIBOR Rate to be applicable to the
relevant LIBOR Loan, (D) the LIBOR Rate does not accurately reflect the cost to
the Lender of a LIBOR Loan, or (E) an Event of Default (as hereinafter defined)
has occurred and is continuing or any event or circumstance exists which, with the
giving of notice or passage of time, would constitute an Event of Default, the

wr Lo oo ons - Lender shall promptly notify the Borrower thereof and, so long as any of the

- foregoing conditions continue, the Lender will have no obligation to accept an

election by the Borrower for a LIBOR Loan, and each existing LIBOR Loan, at
the Borrower's option, shall be (1) converted to a Prime Loan on the last Business
Day of the then existing Interest Period, or (2) due and payable on the last
Business Day of the then existing Interest Period, without further demand,
presentment, protest or notice of any kind, all of which are hereby waived by the
Borrower.

(vii) If, after the date hereof, a Regulatory Change (as hereinafter
defined) shall, in the reasonable determination of the Lender, make it unlawful for
the Lender to make or maintain any LIBOR Loans, the Lender will have no
obligation to accept an election by the Borrower for a LIBOR Loan. In addition,
at the Borrower’s option, each existing LIBOR Loan shall be immediately (A)
converted to a Prime Loan on the last Business Day of the then existing Interest
Period or on such earlier date as required by law, or (B) due and payable on the
last Business Day of the then existing Interest Period or on such earlier date as
required by law, all without further demand, presentment, protest or notice of any
kind, all of which are hereby waived by the Borrower. As used herein,
“Regulatory Change” shall mean the introduction of, or any change in any
applicable law, treaty, rule, regulation or guideline or in the interpretation or
administration thereof by any governmental authority or any central bank or other

400145.1 044497-39259
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fiscal, monetary or other authority having jurisdiction over the Lender or its
lending office.

(viii) If any Regulatory Change (whether or not having the force of law)
shall (a) impose, modify or deem applicable any assessment, reserve, special
deposit or similar requirement against assets held by, or deposits in or for the
account of, or loans by, or any other acquisition of funds or disbursements by, the
Lender; (b) subject the Lender or any LIBOR Loan to any tax, duty, charge, stamp
tax or fee, or change the basis of taxation of payments to the Lender of principal
or interest due from the Borrower hereunder (other than a change in the taxation
of the overall net income of the Lender); or (¢) impose on the Lender any other
condition regarding any LIBOR Loan or the Lenders' funding thereof, and the
Lender shall determine (which determination shall be conclusive, absent manifest
error) that the result of the foregoing is to actually increase the cost to the Lender
of making or maintaining any LIBOR Loans or to reduce the amount of principal
or interest received by the Lender hereunder on any LIBOR Loan, then the
Borrower shall pay to the Lender, on demand, such additional amounts as the
Lender shall from time to time determine are sufficient to compensate and
indemnify the Lender for such increased costs or reduced amounts (the “LIBOR
Indemnification Costs”).

22  Interest After Default. From and after the Maturity Date or Extended
Maturity Date, as applicable, or upon the occurrence and during the continuance of an Event of

... Default, interest shall accrue on the unpaid principal balance during any such period at an annual

rate (the “Default Rate™) equal to five percent (5.00%) plus the Floating Rate; provided,
however, in no event shall the Default Rate exceed the maximum rate permitted by law. The
interest accruing under this section shall be immediately due and payable by the Borrower to the
holder of this Note upon demand and shall be additional indebtedness evidenced by this Note.

23  Interest Calculation. Interest on this Note shall be calculated on the basis
of a 360 day year and the actual number of days elapsed in any portion of a month in which
interest is due. If any payment to be made by the Borrower hereunder shall become due on a day
other than a Business Day, such payment shall be made on the next succeeding Business Day and

_ such extension of time shall be included in computing any interest in respect of such payment.

3. INTEREST/TAX RESERVE. The sum of Two Million Two Hundred Seventy
Five Thousand and 00/100 Dollars ($2,275,000.00) of the principal of this Note shall not be
disbursed directly by the Lender to the Borrower, but shall be held back by the Lender (the “Loan
Reserve). The Loan Reserve shall only be disbursed by the Lender for the purpose of funding
(i) accrued and unpaid interest on this Note as provided in Section 4 hereof not to exceed
$2,000,000.00 in the aggregate and (ii) the payment of real estate taxes not to exceed
$275,000.00 in the aggregate. The Loan Reserve shall not accrue interest until actually disbursed
to or for the benefit of the Borrower and, when so disbursed, shall be considered outstanding
principal of this Note. Notwithstanding the foregoing, the Lender shall have no obligation to
disburse all or any part of the Loan Reserve upon the occurrence and continuation of an Event of
Default. Upon the occurrence of an Event of Default, the Lender may use and apply any of the
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Loan Reserve to cure such Event of Default, as a prepayment of the outstanding principal amount
of this Note, or for the funding of accrued and unpaid interest on this Note.

4. PAYMENT TERMS.

4.1  Principal and Interest. Payments of principal and interest due under this
Note, if not sooner declared to be due in accordance with the provisions hereof, shall be made as
follows:

(@) Commencing on March 1, 2007, and continuing on the first day of each
month thereafter through and including the month in which the Maturity Date or
Extended Maturity Date, as applicable, occurs, all accrued and unpaid interest on the
principal balance of this Note outstanding from time to time shall be due and payable, and
which amounts shall be (i) disbursed directly by the Lender from the Loan proceeds up to
the amount of the Loan Reserve and which, when advanced, shall constitute outstanding
principal under this Note, and (ii) thereafier paid directly by the Borrower from sources
other than the proceeds of this Loan. Interest accrued on any LIBOR Loan as of the date
of termination, breakage or other disposition shall be due and payable in full on the date
of such termination, breakage or disposition.

(b)  Upon the sale of any portion of the Premises (as defined below) permitted
under the Loan Documents, Borrower shall make the principal repayments set forth in
Section 40 of the Deed of Trust.

(c) ~ The unpaid principal balance of this Note, if not sooner paid or declared to
be due in accordance with the terms hereof, together with all accrued and unpaid interest
thereon and any other amounts due and payable hereunder or under any of the Loan
Documents shall be due and payable in full on the Maturity Date or Extended Maturity
Date, as applicable.

4.2  Application of Payments. Prior to the occurrence of an Event of Default,
all payments and prepayments on account of the indebtedness evidenced by this Note shall be
applied as follows: (a) first, to fees, expenses, costs and other similar amounts then due and
payable to the Lender, including, without limitation any prepayment premium, exit fee or late
charges due hereunder, (b) second, to accrued and unpaid interest on the principal balance of this
Note, (c) third, to the payment of principal due in the month in which the payment or prepayment
is made, (d) fourth, to any escrows, impounds or other amounts which may then be due and
payable under the Loan Documents, (e) fifth, to any other amounts then due the Lender hereunder
or under any of the Loan Documents, and (f) last, to the unpaid principal balance of this Note in
the inverse order of maturity. Any prepayment on account of the indebtedness evidenced by this
Note shall not extend or postpone the due date or reduce the amount of any subsequent monthly
payment of principal and interest due hereunder. After an Event of Default has occurred and is
continuing, payments may be applied by the Lender to amounts owed hereunder and under the
Loan Documents in such order as the Lender shall determine, in its sole discretion.
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43  Method of Payments. All payments of principal and interest hereunder
shall be paid by automatic debit, wire transfer, check or in coin or currency which, at the time or
times of payment, is the legal tender for public and private debts in the United States of America
and shall be made at such place as the Lender or the legal holder or holders of this Note may
from time to time appoint in the payment invoice or otherwise in writing, and in the absence of
such appointment, then at the offices of the Lender at 135 South La Salle Street, Suite 1225,
Chicago, Illinois 60603. Payment made by check shall be deemed paid on the date the Lender
receives such check; provided, however, that if such check is subsequently returned to the Lender
unpaid due to insufficient funds or otherwise, the payment shall not be deemed to have been
made and shall continue to bear interest until collected. Notwithstanding the foregoing, the final
payment due under this Note must be made by wire transfer or other immediately available
funds. Interest, principal payments and any fees and expenses owed the Lender from time to time
will be deducted by the Lender automatically on the due date from the Borrower’s account with
the Lender, as designated in writing by the Borrower. The Borrower will maintain sufficient
funds in the account on the dates the Lender enters debits authorized by this Note. If there are
insufficient funds in the account on the date the Lender enters any debit authorized by this Note,
the debit will be reversed. The Borrower may terminate this direct debt arrangement at any time
by sending written notice to the Lender at the address specified above.

44  Late Charge. If any payment of interest or principal due hereunder is not
made within five days after such payment is due in accordance with the terms hereof; then, in
addition to the payment of the amount so due, the Borrower shall pay to the Lender a “late
charge” of five cents for each whole dollar so overdue to defray part of the cost of collection and

handling such late payment. The Borrower agrees that the damages to be sustained by the holder
hereof for the detriment caused by any late payment are extremely difficult and impractical to

ascertain, and that the amount of five cents for each one dollar due is a reasonable estimate of
such damages, does not constitute interest, and is not a penalty.

4.5  Principal Prepayments. The portion of this Note bearing interest at the
Floating Rate may be prepaid, either in whole or in part, without penalty or premium, at any time
and from time to time upon fourteen (14) days prior notice to the Lender. The portion of this
Note bearing interest at the LIBOR Rate may be prepaid only on the last day of an Interest
Period; provided, however, that the Borrower may prepay a LIBOR Loan prior to such day so
long as such prepayment is accompanied by a simultaneous payment of the Make Whole Costs
described in Section 2.1(c)(v) above, plus accrued interest on the LIBOR Loan being prepaid
through the date of prepayment.

46 Loan Fees. Inconsideration of the Lender’s agreement to make the Loan,
the Borrower shall pay to the Lender a non-refundable fee in the amount of Seventy Thousand
Six Hundred Eighty Seven and 50/100 Dollars ($70,687.50), which shall be due and payable in
full as a condition precedent to the disbursement of proceeds under this Note.

5. SECURITY. This Note is secured by that certain: (a) Deed of Trust, Security
Agreement, Assignment of Leases and Rents, Fixture Filing and Financing Statement dated as of
the date hereof, executed by the Borrower to and for the benefit of the Lender (the “Deed of
Trust”), creating a first mortgage lien on certain real property (the “Premises™) legally described
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in Exhibit “A” attached to the Deed of Trust; (b) Assignment of Rents and Leases dated as of the
date hereof, executed by the Borrower to and for the benefit of the Lender (the “Assignment of
Rents”); and (c) Environmental Indemnity Agreement dated of even date herewith, executed by
the Borrower to and for the benefit of the Lender (the “Indemnity Agreement”; the Deed of Trust,
the Assignment of Rents, the Indemnity Agreement and any and all other documents now or
hereafter given to evidence or secure payment of this Note or delivered to induce the Lender to
disburse the proceeds of the Loan, as such documents may hereafter be amended, restated or
replaced from time to time, are hereinafter collectively referred to as the “Loan Documents™).
Reference is hereby made to the Loan Documents (which are incorporated herein by reference as
fully and with the same effect as if set forth herein at length) for a statement of the covenants and
agreements contained therein, a statement of the rights, remedies, and security afforded thereby,
and all matters therein contained.

6. EVENTS OF DEFAULT. The occurrence of any one or more of the following
events shall constitute an “Event of Default” under this Note:

(a) the failure by the Borrower to pay (i) any installment of principal or
interest payable pursuant to this within five (5) days after the date when due, or (ii) any
other amount payable to the Lender under this Note, the Deed of Trust or any of the other
Loan Documents within five (5) days after notice from Lender that any such payment is
due in accordance with the terms hereof or thereof: or

(b)  the occurrence of any “Event of Defauit” under the Deed of Trust or any of
... the other [ .oan Documents. .. .. e :

7. REMEDIES. At the election of the holder hereof, and without notice, the
principal balance remaining unpaid under this Note, and all unpaid interest accrued thereon and
any other amounts due hereunder, shall be and become immediately due and payable in full upon
the occurrence of any Event of Default. Failure to exercise this option shall not constitute a
waiver of the right to exercise same in the event of any subsequent Event of Default. No holder
hereof shall, by any act of omission or commission, be deemed to waive any of its rights,
remedies or powers hereunder or otherwise unless such waiver is in writing and signed by the
holder hereof, and then only to the extent specifically set forth therein. The rights, remedies and
powers of the holder hereof, as provided in this Note, the Deed of Trust and in all of the other
Loan Documents are cumulative and concurrent, and may be pursued singly, successively or
together against the Borrower, any Guarantor hereof, the Premises and any other security given at
any time to secure the repayment hereof, all at the sole discretion of the holder hereof. If any suit
or action is instituted or attorneys are employed to collect this Note or any part hereof, the
Borrower promises and agrees to pay all costs of collection, including reasonable attorneys’ fees
and court costs.

8. COVENANTS AND WAIVERS. The Borrower and all others who now or may
at any time become liable for all or any part of the obligations evidenced hereby, expressly agree
hereby to be jointly and severally bound, and jointly and severally: (i) waive and renounce any
and all homestead, redemption and exemption rights and the benefit of all valuation and
appraisement privileges against the indebtedness evidenced by this Note or by any extension or
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renewal hereof; (ii) waive presentment and demand for payment, notices of nonpayment and of
dishonor, protest of dishonor, and notice of protest; (iii) except as expressly provided in the Loan
Documents, waive any and all notices in connection with the delivery and acceptance hereof and
all other notices in connection with the performance, default, or enforcement of the payment
hereof or hereunder; (iv) waive any and all lack of diligence and delays in the enforcement of the
payment hereof; (v) agree that the liability of the Borrower and each guarantor, endorser or
obligor shall be unconditional and without regard to the liability of any other person or entity for
the payment hereof, and shall not in any manner be affected by any indulgence or forbearance
granted or consented to by the Lender to any of them with respect hereto; (vi) consent to any and
all extensions of time, renewals, waivers, or modifications that may be granted by the Lender
~with respect to the payment or other provisions hereof, and to the release of any security at any
time given for the payment hereof, or any part thereof, with or without substitution, and to the
release of any person or entity liable for the payment hereof; and (vii) consent to the addition of
any and all other makers, endorsers, guarantors, and other obligors for the payment hereof, and to
the acceptance of any and all other security for the payment hereof, and agree that the addition of
any such makers, endorsers, guarantors or other obligors, or security shall not affect the liability
of the Borrower, any guarantor and all others now liable for all or any part of the obligations
evidenced hereby. This provision is a material inducement for the Lender making the Loan to the
Borrower.

9. GENE AGREEMENTS.
9.1 Business Purpose Loan. The Loan is a business loan which comes within

... the purview of Section 205/4, paragraph (1)(c) of Chapter 815 of the lllinois Compiled Statutes,

as amended. The Borrower agrees that the Loan evidenced by this Note is an exempted
" transaction under the Truth In Lending Act, 15 U.S.C., §1601, et seq.

92  Time. Time is of the essence hereof.

93  Goveming Law. This Note is governed and controlled as to validity,
enforcement, interpretation, construction, effect and in all other respects by the statutes, laws and
decisions of the State of Illinois, without regard to its conflict of laws provisions.

94  Amendments. This Note may not be changed or amended orally but only
by an instrument in writing signed by the party against whom enforcement of the change or
amendment is sought.

9.5 NoJoint Venture. The Lender shall not be construed for any purpose to be
a partner, joint venturer, agent or associate of the Borrower or of any lessee, operator,
concessionaire or licensee of the Borrower in the conduct of its business, and by the execution of
this Note, the Borrower agrees to indemnify, defend, and hold the Lender harmless from and
against any and all damages, costs, expenses and liability that may be incurred by the Lender as a
result of a claim that the Lender is such partner, joint venturer, agent or associate.
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9.6  Disbursement. This Note has been made and delivered at Chicago, Illinois
and all funds disbursed to or for the benefit of the Borrower will be disbursed in Chicago,
Illinois.

9.7  Joint and Several Obligations. If this Note is executed by more than one
party, the obligations and liabilities of each Borrower under this Note shall be joint and several
and shall be binding upon and enforceable against each Borrower and their respective successors
and assigns. This Note shall inure to the benefit of and may be enforced by the Lender and its
successors and assigns.

9.8  Severable Loan Provisions. If any provision of this Note is deemed to be
‘invalid by reason of the operation of law, or by reason of the interpretation placed thereon by any
administrative agency or any court, the Borrower and the Lender shall negotiate an equitable
adjustment in‘the provisions of the same in order to effect, to the maximum extent permitted by
law, the purpose of this and the validity and enforceability of the remaining provisions, or
portions or applications thereof, shall not be affected thereby and shall remain in full force and
effect.

9.9  Interest Limitation. If the interest provisions herein or in any of the Loan
Documents shall resuit, at any time during the Loan, in an effective rate of interest which, for any
month, exceeds the limit of usury or other laws applicable to the Loan, all sums in excess of
those lawfully collectible as interest of the period in question shall, without further agreement or
notice between or by any party hereto, be applied upon principal immediately upon receipt of
such monies by the Lender, with the same force and effect as though the payer has specifically
extra payment(s) as a premium-free prepayment. Notwithstanding the foregoing, however, the
Lender may at any time and from time to time elect by notice in writing to the Borrower to
reduce or limit the collection to such sums which, when added to the said first-stated interest,
shall not result in any payments toward principal in accordance with the requirements of the
preceding sentence. In no event shall any agreed to or actual exaction as consideration for this
Loan transcend the limits imposed or provided by the law applicable to this transaction or the
makers hereof in the jurisdiction in which the Premises are located for the use or detention of
money or for forbearance in seeking its collection.

9.10  Assignability. The Lender may at any time assign its rights in this Note
and the Loan Documents, or any part thereof and transfer its rights in any or all of the collateral,
and the Lender thereafter shall be relieved from all liability with respect to such collateral. In
addition, the Lender may at any time sell one or more participations in the Note. The Borrower
may not assign its interest in this Note, or any other agreement with the Lender or any portion
thereof, either voluntarily or by operation of law, without the prior written consent of the Lender

10.  NOTICES. All notices required under this Note will be in writing and will be
transmitted in the manner and to the addresses required by the Deed of Trust or to such other
addresses as the Lender and the Borrower may specify from time to time in writing.
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11. CONSENT TO JURISDICTION. TO INDUCE THE LENDER TO ACCEPT
THIS NOTE, THE BORROWER IRREVOCABLY AGREES THAT, SUBJECT TO THE
LENDER’S SOLE AND ABSOLUTE ELECTION, ALL ACTIONS OR PROCEEDINGS IN
ANY WAY ARISING OUT OF OR RELATED TO THIS NOTE WILL BE LITIGATED IN
COURTS HAVING SITUS IN CHICAGO, ILLINOIS. THE BORROWER HEREBY
CONSENTS AND SUBMITS TO THE JURISDICTION OF ANY COURT LOCATED
WITHIN CHICAGO, ILLINOIS, WAIVES PERSONAL SERVICE OF PROCESS UPON THE
BORROWER, AND AGREES THAT ALL SUCH SERVICE OF PROCESS MAY BE MADE
BY REGISTERED MAIL DIRECTED TO THE BORROWER AT THE ADDRESS STATED
IN THE DEED OF TRUST AND SERVICE SO MADE WILL BE DEEMED TO BE
COMPLETED UPON ACTUAL RECEIPT.

12. WAIVER OF JURY TRIAL. THE BORROWER AND THE LENDER (BY
ACCEPTANCE OF THIS NOTE), HAVING BEEN REPRESENTED BY COUNSEL, EACH
KNOWINGLY AND VOLUNTARILY WAIVES ANY RIGHT TO A TRIAL BY JURY IN
ANY ACTION OR PROCEEDING TO ENFORCE OR DEFEND ANY RIGHTS (A) UNDER
THIS NOTE OR ANY RELATED AGREEMENT OR UNDER ANY AMENDMENT,
INSTRUMENT, DOCUMENT OR AGREEMENT DELIVERED OR WHICH MAY IN THE
FUTURE BE DELIVERED IN CONNECTION WITH THIS NOTE OR (B) ARISING FROM
ANY BANKING RELATIONSHIP EXISTING IN CONNECTION WITH THIS NOTE, AND
AGREES THAT ANY SUCH ACTION OR PROCEEDING WILL BE TRIED BEFORE A
COURT AND NOT BEFORE A JURY. THE BORROWER AGREES THAT IT WILL NOT
ASSERT ANY CLAIM AGAINST THE LENDER ON ANY THEORY OF LIABILITY FOR
SPECIAL, INDIRECT, CONSEQUENTIAL, INCIDENTAL OR PUNITIVE DAMAGES. .

13. WAIVER OF DEFENSES. OTHER THAN CLAIMS BASED UPON THE
FAILURE OF THE LENDER TO ACT IN A COMMERCIALLY REASONABLE MANNER,
THE BORROWER WAIVES EVERY PRESENT AND FUTURE DEFENSE (OTHER THAN
THE DEFENSE OF PAYMENT IN FULL), CAUSE OF ACTION, COUNTERCLAIM OR
SETOFF WHICH THE BORROWER MAY NOW HAVE OR HEREAFTER MAY HAVE TO
ANY ACTION BY THE LENDER IN ENFORCING THIS NOTE OR ANY OF THE LOAN
DOCUMENTS. THIS PROVISION IS A MATERIAL INDUCEMENT FOR THE LENDER
GRANTING ANY FINANCIAL ACCOMMODATION TO THE BORROWER.

14. CUSTOMER IDENTIFICATION - USA PATRIOT ACT NOTICE; OFAC AND
BANK SECRECY ACT. The Lender hereby notifies the Borrower that pursuant to the
requirements of the USA Patriot Act (Title III of Pub. L. 107-56, signed into law October 26,
2001) (the “Act”), and the Lender’s policies and practices, the Lender is required to obtain, verify
and record certain information and documentation that identifies the Borrower, which
information includes the name and address of the Borrower and such other information that will
allow the Lender to identify the Borrower in accordance with the Act. In addition, the Borrower
shall (a) ensure that no person who owns a controlling interest in or otherwise controls the
Borrower or any subsidiary of the Borrower is or shall be listed on the Specially Designated
Nationals and Blocked Person List or other similar lists maintained by the Office of Foreign
Assets Control (“OFAC”), the Department of the Treasury or included in any Executive Orders,
(b) not use or permit the use of the proceeds of the Loan to violate any of the foreign asset
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control regulations of OFAC or any enabling statute or Executive Order relating thereto, and (c)
comply, and cause any of its subsidiaries to comply, with all applicable Bank Secrecy Act
(“BSA”) laws and regulations, as amended.

45: EXPENSES AND INDEMNIFICATION. The Borrower shall pay all costs and
expenses incurred by the Lender in connection with the preparation of this Note and the Loan
Documents, including, without limitation, reasonable attorneys' fees and time charges of
attorneys who may be employees of the Lender or any affiliate or parent of the Lender. The
Borrower shall pay any and all stamp and other taxes, UCC search fees, filing fees and other
costs and expenses in connection with the execution and delivery of this Note and the other
instruments and documents to be delivered hereunder, and agrees to save the Lender harmless
from and against any and all liabilities with respect to or resulting from any delay in paying or
omission to pay such costs and expenses. The Borrower hereby authorizes the Bank to charge
any account of the Borrower with the Bank for all sums due under this section. The Borrower
also agrees to defend (with counsel satisfactory to the Lender), protect, indemnify and hold
harmless the Lender, any parent corporation, affiliated corporation or subsidiary of the Lender,
and each of their respective officers, directors, employees, attorneys and agents (each an
"Indemnified Party") from and against any and all liabilities, obligations, losses, damages,
penalties, actions, judgments, suits, claims, costs, expenses and distributions of any kind or
nature (including, without limitation, the disbursements and the reasonable fees of counsel for
each Indemnified Party thereto, which shall also include, without limitation, attorneys' fees and
time charges of attorneys who may be employees of the Lender, any parent corporation or
affiliated corporation of the Lender), which may be imposed on, incurred by, or asserted against,
any Indemnified Party. (whether direct, indirect.or consequential and whether based on any
federal, state or local laws or regulations, including, without limitation, securities, environmental
laws and commercial laws and regulations, under common law or in equity, or based on contract
or otherwise) in any manner relating to or arising out of this Note or any of the Loan Documents,
or any act, event or transaction related or attendant thereto, the preparation, execution and
delivery of this Note and the Loan Documents, the making or issuance and management of the
Loan, the use or intended use of the proceeds of this Note and the enforcement of the Lender's
rights and remedies under this Note, the Loan Documents any other instruments and documents
delivered hereunder, or under any other agreement between the Borrower and the Lender;
provided, however, that the Borrower shall not have any obligations hereunder to any
Indemnified Party with respect to matters caused by or resulting from the willful misconduct or
gross negligence of such Indemnified Party. To the extent that the undertaking to indemnify set
forth in the preceding sentence may be unenforceable because it violates any law or public
policy, the Borrower shall satisfy such undertaking to the maximum extent permitted by
applicable law. Any liability, obligation, loss, damage, penalty, cost or expense covered by this
indemnity shall be paid to each Indemnified Party on demand, and failing prompt payment,
together with interest thereon at the Default Rate from the date incurred by each Indemnified
Party until paid by the Borrower, shall be added to the obligations of the Borrower evidenced by
this Note and secured by the collateral securing this Note. The provisions of this section shall
survive the satisfaction and payment of this Note.

16. EXTENSION OF MATURITY DATE. Subject to the satisfaction of the following
conditions, Borrower shall have the right to extend the Maturity Date for one year to January 4,
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2009 (the “Extended Maturity Date”) by delivering to Lender written notice of Borrower’s
election to extend on or before November 20, 2007 (the “Extension Notice™):

(@) No Event of Default shall have occurred as of the date of the Extension Notice or
the Maturity Date;

(b)  Concurrently with delivery of the Extension Notice, Borrower pays Lender a
“Loan Extension Fee” in an amount equal to .125% of the then outstanding principal balance of
the Loan and the Loan Reserve; and

()  Prior to the Maturity Date, Borrower shall have deposited funds sufficient, in
Lender’s sole discretion, to re-balance the Loan Reserve.

IN WITNESS WHEREQF, the Borrower has executed and delivered this Promissory
Note as of the day and year first above written.

OPUS WEST CORPORATION, a Minnesota
corporation

By: (\/M‘/M

Name: CharlesVogel U
Alts: Senior
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CERTIFICATE OF REPRESENTATIONS,
WARRANTIES AND COVENANTS

THIS CERTIFICATE OF REPRESENTATIONS, WARRANTIES AND
COVENANTS (this "Certificate™) is entered into as of the 4th day of January, 2007, by
OPUS WEST CORPORATION, a Minnesota corporation ("Borrower") for the benefit
of LASALLE BANK NATIONAL ASSOCIATION, a national banking association,
("Lender™) and is successors and assigns.

RECITALS:

A.- - Lender has agreed to loan to Borrower the principal amount of Twenty
Eight Million Two Hundred Seventy Five Thousand and 00/100 Dollars
($28,275,000.00) ("Loan"). The Loan shall be evidenced by that certain Promissory Note
of even date herewith in the principal amount of $28,275,000.00 to the order of Lender
(the "Note™) and shall be secured by, among other things, a Deed of Trust, Assignment of
Leases and Rents, Security Agreement, Fixture Filing and Financing Statement of even
date herewith ("Deed of Trust") made by Borrower for the benefit of Lender encumbering -
the property legally described in Exhibit A attached thereto and the improvements located
thereon (collectively, "Premises™). The Note, the Deed of Trust, this Certificate and all of
the other documents now or hereinafter executed in favor or for the benefit of Lender
which evidence, secure or are otherwise executed in connection with the Loan are
hereinafter referred to collectively as "Loan Documents"”.

... B.. A condition precedent to Lender’s extension of the Loan to Borrower is-
the executlon and delivery of this Certificate by the Borrower. :

NOW, THEREFORE, as a material inducement to Lender’s extension of the
Loan, and for good and valuable consideration, the receipt and sufficiency of which are
hereby acknowledged, Borrower hereby represents, warrants and covenants to Lender as
follows: _

1. Corporate Organization. Borrower is a duly formed corporation under
the laws of the State of Minnesota, validly existing, in good standing and fully qualified
to do business in the State of California. The Articles of Incorporation and By-Laws of
Borrower, certified copies of which have been furnished to Lender, are in effect,
unamended and are the true, correct and complete documents relating to Borrower’s
creation and governance. Borrower and its shareholders have fully complied with all
applicable securities and other laws, ordinances and regulations in connection with the
formation of Borrower and the sale and offer for sale of interests therein.

2. Corporate Shareholders/Partnership Interests. Neither Borrower nor
any of its shareholders are bound by any shareholders, corporate governance, voting trust

or like agreement. All such membership interests are owned and held free and clear of all
liens, claims, pledges and encumbrances.
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3. Continuing Existence. Borrower, without the prior written consent of
Lender, shall not (i) permit itself to be dissolved or its existence terminated, or (ii) amend
or modify its organizational documents if such amendment or modification could have a
material adverse effect on Borrower’s ability to perform its obligations under any of the
Loan Documents.

4, Solvency. Borrower represents and warrants to Lender that it is able to
pay its debts as such debts become due, and it has capital sufficient to carry on its
respective present businesses and transactions and all businesses and transactions in
which its is about to engage. Borrower (i) is not bankrupt or insolvent, (ii) has not made
an assignment for the benefit of its respective creditors, (iii) has not had a trustee or

receiver appointed, (iv) has not been involved in any bankruptcy, reorganization or

insolvency proceedings instituted by or against it, or (v) shall not be rendered insolvent
by its execution, delivery or performance of the Loan Documents or by the transactions
contemplated thereunder.

5. Defaults. Execution and delivery of this Certificate and the Loan
Documents do not and will not contravene, conflict with, violate or constitute a default
under the By-Laws or Articles of Incorporation governing Borrower.

6. Financial Information. All financial statements and rent rolls submitted
to Lender relating to Borrower and the Premises are true, complete and correct in all
material respects. The financial statements have been prepared in accordance with
generally accepted accounting principles consistently applied and fairly present the

7. “financial condition of the person ér -entity to which they pertain. Neithér the financial

statements nor the rent rolls contain any untrue statement of a material fact or fail to state
a fact material to such financial statements or rent rolls. No material adverse change has
occurred in the financial condition or operations of Borrower or the Premises since the
respective dates of the most recent financial statements and rent roll delivered to Lender.

7. Authority. Borrower has full power and authority to execute and deliver
the Loan Documents to which it is a party and to perform its obligations set forth
thereunder. Upon the execution and delivery hereof and thereof, this Certificate and the
Loan Documents shall be valid, binding and enforceable upon the Borrower. Execution
and delivery of this Certificate or any of the other Loan Documents do not and will not
contravene, conflict with, violate or constitute a default under any applicable law, rule,
regulation, judgment, decree or order or any agreement, indenture or instrument to which
Borrower is a party or is bound or which is binding upon or applicable to the Premises or
any portion thereof.

8. No Defenses. There are no conditions, events or circumstances existing,
or any litigation, arbitrations, governmental or administrative proceedings, actions,
examinations, claims or demands pending or threatened affecting Borrower or the
Premises, or which would prevent Borrower from complying with or performing its
respective obligations under the Loan Documents within the time limits set forth therein
for such compliance or performance, and no basis for any such matter exists.
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9. Events of Default. A breach of any of the representations, warranties or
covenants set forth in this Certificate shall constitute an Event of Default under the Note,
the Deed of Trust and the other Loan Documents.

10.  Successors. The covenants, representations and warranties of Borrower
under this Certificate shall be binding upon and enforceable against it and its successors
and permitted assigns and shall inure to the benefit of Lender and its successors and

assigns.

11.  Loan Expenses. Borrower shall pay all expenses, charges, costs and fees
(including reasonable attorneys' fees and expenses) incurred in connection with the
negotiation, documentation, administration, servicing and enforcement of the Loan, all
recording fees and charges, title insurance charges and premiums, escrow fees, costs of
surveys and of other bonds required by the title company in connection with clearing title
to the Premises or the issuance of title reports, binders and policies, costs incurred by
Lender for appraisals of the Premises ordered by Lender and all other costs, expenses,
charges and fees referred to in or necessitated by the terms of this Certificate or any of
the other Loan Documents (collectively, "Loan Expenses”). The Loan Expenses shall be
paid by Borrower within ten (10) days after written demand therefor by Lender to
Borrower and shall bear interest at the Default Rate (as defined in the Note) from the date
such Loan Expenses are due until paid. All Loan Expenses shall be payable by Borrower
regardless of whether there shall be any disbursement of the Loan.

12. Continuing Effectiveness. The Borrower shall continue to comply with
the covenants contained in this Certificate throughout the term of the Loan. Without
limiting the effect of any of the representations and warranties contained in this
Certificate, the Borrower shall at all times during the term of the Loan take all actions
required to assure that each and every one of the representations and warranties set forth
in this Certificate shall remain true and correct throughout the term of the Loan. The
Borrower hereby agrees to indemnify, defend and hold Lender harmless from and against
any and all liabilities, obligations, losses, damages, claims, costs and expenses (including
reasonable attorneys' fees and court costs) that may be imposed on, incurred by or
asserted against Lender at any time which relate to or arise from (a) any material
inaccuracy or untruth in any representation or warranty contained in this Certificate or (b)
any breach by Borrower of any of the covenants contained in this Certificate.

13. Operating and Reserve Accounts. Borrower covenants to Lender that it
shall maintain the operating, escrow, reserve and other accounts, if any, for the Premises
with Lender and pledge the same to Lender as security for the Loan.

14.  Governing Law. This Certificate shall be governed by and construed in
accordance with the laws of the State of Illinois.

15.  Consent to Jurisdiction. TO INDUCE LENDER TO ACCEPT THE
NOTE, BORROWER IRREVOCABLY AGREES THAT, SUBJECT TO
LENDER'S SOLE AND ABSOLUTE ELECTION, ALL ACTIONS OR
PROCEEDINGS IN ANY WAY ARISING OUT OF OR RELATED TO THE
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NOTE AND THIS CERTIFICATE WILL BE LITIGATED IN COURTS HAVING
SITUS IN CHICAGO, ILLINOIS. BORROWER HEREBY CONSENTS AND
SUBMITS TO THE JURISDICTION OF ANY COURT LOCATED WITHIN
CHICAGO, ILLINOIS, WAIVES PERSONAL SERVICE OF PROCESS, AND
AGREES THAT ALL SUCH SERVICE OF PROCESS MAY BE MADE BY
REGISTERED MAIL DIRECTED TO BORROWER AT THE ADDRESS
STATED IN THE LOAN DOCUMENTS AND SERVICE SO MADE WILL BE
DEEMED TO BE COMPLETED UPON ACTUAL RECEIPT.

16. Waiver of Jury Trial. BORROWER AND LENDER (BY
ACCEPTANCE HEREOF), HAVING BEEN REPRESENTED BY COUNSEL,
KNOWINGLY AND VOLUNTARILY WAIVE ANY RIGHT TO A TRIAL BY
JURY IN ANY ACTION OR PROCEEDING TO ENFORCE OR DEFEND ANY
RIGHTS (a) UNDER THIS CERTIFICATE OR ANY RELATED AGREEMENT
OR UNDER ANY AMENDMENT, INSTRUMENT, DOCUMENT OR
AGREEMENT DELIVERED OR WHICH MAY IN THE FUTURE BE
DELIVERED IN CONNECTION HEREWITH OR (b) ARISING FROM ANY
BANKING RELATIONSHIP EXISTING IN CONNECTION WITH THIS
CERTIFICATE, AND AGREES THAT ANY SUCH ACTION OR PROCEEDING
WILL BE TRIED BEFORE A COURT AND NOT BEFORE A JURY.
BORROWER AGREES THAT IT WILL NOT ASSERT ANY CLAIM AGAINST
LENDER OR ANY OTHER PERSON ON ANY THEORY OF LIABILITY FOR
SPECIAL, INDIRECT, CONSEQUENTIAL, INCIDENTAL OR PUNITIVE

 DAMAGES.

17. Financial Covenants.

(a) At all times during the term of the Loan, Borrower shall comply
with the following covenants (collectively, the “Financial Covenants™):

@) Borrower shall maintain an Adjusted Tangible Net Worth
(as hereinafter defined) of at least $75,000,000.00. Borrower’s Adjusted
Tangible Net Worth shall be calculated as of the end of each fiscal quarter
and fiscal year.

(i)  Borrower shall maintain, in the aggregate, liquid assets in
the form of cash or cash equivalents satisfactory to Lender of not less than
Two Million and 00/100 Dollars ($2,000,000.00).

(iii) From the date hereof through December 31, 2007,
Borrower shall maintain a Leverage Ratio (as hereinafter defined) of equal
to or less than 6.0:1.0. At all times after January 1, 2008, Borrower shall
maintain a Leverage Ratio of equal to or less than 5.0:1.0. Borrower’s
Leverage Ratio shall be calculated at of the end of each fiscal quarter and
fiscal year.
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(iv) From the date hereof through December 31, 2007,
Borrower shall maintain an Outstanding Bank Debt Ratio (as hereinafter
defined) equal to or less than 5.0:1.0. At all times after January 1, 2008,
Borrower shall maintain an Outstanding Bank Debt Ratio of equal to or
less than 4.0:1.0. Outstanding Bank Debt Ratio shall be calculated at of
the end of each fiscal quarter and fiscal year.

For purposes of this section, (i) “Adjusted Tangible Net Worth” shall
mean the sum of all items which, in accordance with generally accepted
accounting principals, consistently applied (“GAAP”), would be included as
tangible assets plus Subordinated Affiliate Debt, less Indebtedness and all items
which, in accordance with GAAP, would be included as minority interests, (ii)
“Subordinated Affiliate Debt” shall mean all non-contingent liabilities owed by
Borrower to one or more affiliates of Borrower which are junior and subordinate
to the liabilities of Borrower to Lender, (iii) “Indebtedness™ shall mean all items,
which in accordance with GAAP, would be included as liabilities on the
consolidated balance sheet of Borrower other than Subordinated Affiliate Debt,
(iv) “Leverage Ratio” shall mean the ratio of Indebtedness to Adjusted Tangible
Net Worth, (v) “Outstanding Bank Debt” shall mean (without duplication) the
aggregate of all of Borrower’s indebtedness, obligations and other liabilities to
banks and other financial institutions less Subordinated Affiliated Debt for or with
respect to (A) borrowed money, (B) reimbursement obligations with respect to
letters of credit or similar instruments for which have been drawn and (C) all
other items which, in accordance with GAAP, would be included as liabilities on
the consolidated balance sheet of Borrower; and (vi) “Outstanding Bank Debt
Ratio” shall mean the ratio of Outstanding Bank Debt to Adjusted Tangible Net
Worth. Such market values shall be set forth on a schedule prepared and certified
by Borrower and approved by Lender. Furthermore, Borrower shall deliver to
Lender covenant compliance certificates in form and substance satisfactory to
Lender with sixty (60) days of the end of each fiscal quarter.

(b)  Borrower’s failure to comply with all the Financial Covenants shall be
constitute an Event of Default under the Note and other Loan Documents

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
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IN WITNESS WHEREOF, 80de has executed this Certificate as of the date
set forth above.

BORROWER:

OPUS WEST CORPORATION, a Minnesota
corporation

e Cleauly Vhor )
Name: Charles Vogel

Title:__ Senior Vice President
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—BANIK-OF-AMERIGA:

201 East Washington Street, 22nd Floor
AZ1-200-22-17
Phoenix, Asizona 85004-2343

" March 21, 2008

Opus West Corporation

Opus West LP

~O.W. Commercisal , Inc.

PC 101, Inc. L

Shoppes at Chino Hills, Inc.

Broadstone Cypress, L.P, -

Hill Country Apartments, L.P.

Arch Road Lirnited Partnership

Broadstone Walker Commoos, L.P.

Irvine Center Partpers I, LI.C.

Hill Country Galleris, L.P.

Broadstone Galleiia, LP.

2555 East Camelback, Suite 800

Phoenix, Arizona 85016-9267

Attention: Senior Viée President, Real Estate
medSalu

Re: BANKOPAMERICA NA, ananonalbanhngassociamn,onbehaliofmclf
mduageﬂthtothuIMa:(‘Lendﬂ"),loam;oOPUsm
" CORPORATION, 2 Minnesota corporation ("OPUS"), and various affiliates

Ladics/Gentlemen:

Lender has entuedmto and bereby modifies the following loanagrecmhms guaranty
agreements, promissory notes, and certificates of representations, warrantics, and covenants with
OPUS and various affiliates for asgorted financings (collectively, the "Loans™):

) () . & Loan Agreemeit by snd betwesa Lender and OPUS, as
honowerdﬂadhlyﬁa,m&qmdedﬁmﬁmcwumc,mwm
Agmément") L. '

(i) aCmsﬁncﬁonlmnApeemembyandbetweeandamd
OPUS, as borrower, dsted March 13, 2007 (as amended from tintg to time, the
"Comimons at Chino Hills Construction Agreement”);

(i) nCmshwumLomAgxwmcntbyandbetweancndamePUS
and O.W. COMMERCIAL,INC.,aDe!awm cocpmahon,;omﬂyandscvmﬂy




Case 09-34356-hdh11 Claim 66-1 Part 2 Filed 11/09/09 Desc Attachments to
Addendum - Part 1 of 2 Page 25 of 78

March 21, 2008
Page 2

as borrower, dated August3l, 2007(uamendedfmnnmetonmc,me
*Caniarillo Ranch Agreement”);

Gv) aCmtucﬁonLomAgmanentbyndbetwemLmdﬂMOWS
WEST LP, a Delaware limited parinership, as borrower, dated November 7, 2005 -
(nsunaﬂedﬁomhmetomne,ﬂle'ﬂxghlmdvnhgecmmt')md
OPUS as a guamantor pursuast to s Quaraxty Agreoment dated November 7, 2005
(uammdedﬁomdmobhmc.the'ﬂ:gbhnanllageCmdosGwmty’)

(v)  aConstiuction Loan Agreement by and between Lendes and OPUS
WEST LP, a Delsware limited partoership, as borrower, dated November 10,
2006 (a8 amended from time to time, the “Fort Bend Crosging Agreement™) and
OPUS as gusrantor pursuant to a Gparanty Agreement dated November, 2096(as
amcndedﬁ'omﬂmetonme,thc'l’onBenonmngG\mmty'), )

. (vi) a Constructien Loan Agreement by and between Lender and
SHOPPES AT CHINO HILLS,-INC, a Minnesots corporation, as borrower,
dated May 16, 2007 (as amiended from time to time, the “Shoppes at Chipo Hills
Agreement™) and OPUS as guarantor pursuant to a Guaranty Agreement dated
May 16, 2007 (as amended from time to time, the “Shoppes at Chino Hills
Guaraoty™); .

(vii)) a Construction Loan Agreement by end between Lender and O.W.
COMMERCIAL, INC., a Delaware corporation, as borrower, dated May 29, 2007
(as amended from time to time, ﬂn'F:eunomTechAgm')mePUSua
gnmtmp\ummttoaﬁnmtyAmmdmedMayw 2007 (a5 amended
from time 10 time, the "Freemont Tech Guaranty™);

(viil) a Comstruction Loan Agreement by and between Lerider and PC
101, INC.,-a Delsware corporstion, as borrower, dated May 31, 2005 (as amonded
ﬁomhmebmthe'?mCanaAm')andOPUSuagumm
pursuant to a Guatanty Agreement dated May 31, 2005(-mmdedfromdmetn
umqtbe‘PJmCmemty'),

(ix) a Cotstruction Loan Agroement by and between Lender and PC
101, INC., a Delaware corporation,- as borrower, dated Decembes 6, 2007 (as
amcnded&omhmetohnz,me "Pima Center II-C Agreenient™) and OPUS as a
guarantor pursuant to 8 Guaranty Agreement dated December 6, 2007 (as
amended from time to time, the *Pima Center ITI-C Guaranty™);

(x) a Construction Losn Agreement by and between Lender, as
VsuccasorbymatgutthaﬂcBankNauonalAssomnm,amnonalbanhng
association, - and BROADSTONE CYPRESS, LP., a Delaware limited
partnership, as borrower, dated August 31, 2007 (as amended from time to time,
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the "Cypress Agreement™) and OPUS as a guarantor pursuant to a Guaranty

Agreement dated August 31, ZOW(u:nzndedﬁomtnnetoume.the"Cypm .

Guaramy™);

{(xi) a Construction Loan Agreement by and bétween Lender, as
successor by merger 1o LaSallo Bank National Association, a pational banking
association, and HOLL COUNTRY APARTMENTS, LP., a Delaware limited
m:ﬁp,awmw,wmdl,zw}(uwﬁm&nebmm
"Hill Country Apartments Construction Agreement™) and OPUS as a goarantar
pursuant to a Guaranty Agreement dated March 1, 2007 (as amended frotn time to
time, the "Hill Country Apartments Construction Guaranty”);

(m)aPromwsoryNobbyHn.LCOUNTRYAPARTMENTS LP,a
Delaware limited partnership, payable to the order of Lender, as successor by
merger to LaSalle Bank National Associstion, a national banking association,
dated March 1, 2007 (as amended from time to time,.the "Hill Country
Apartments Land Note”) and OPUS as a guarantor pursuant to a Guaranty
Agreement dated March 1, 2007 (ss amended from time to time, the 'Hill Country

Aputhdeunmy”)
- (xiii) a Constriction Loap Agreement by and between Lender, as

- successor by. merger to LaSalle Bank National Association, a national banking

association, and ARCH ROAD LIMITED PARTNERSHIP, a Delaware limited
partoership, as borrower, dated October 4, 2007 (as amended from time to time,
the "Arch Road Constynction Agreement™) and OPUS as a guarantor pursvant to a
Guananty Agreement datod October 4, 2007 (as amended from time (p time, the
*Arch Roed Construction Guaranty™);

(xiv). a Promissory Note by OPUS, payable to the order of Lender, as
successor by merger to LaSalle Bank National Association, a national banking
associstion, dated January 4, 2007 (as amended from time to time, the "Westlake
Village Nots") and a Cestificate of Representations, Warraaties and Covenants
execiuted by OPUS, dated January 4, 2007 (as amended from time to time, the
"Westlike Village Certificate™);

(xv) ‘a Comstruction Loan Agrcement by and between Lender, as
successor by merger tp LaSalle Bank Nationsl Association, a national banking
association, and OPUS, ag borrower, dated September 27, 2007 (as amended from
time to time, thie "Scripps Ranch Construction Agreement™);

(xvi) a Promissory Note by OPUS, payable to the order of Lender, as
mmmbymwmh&ﬂeBmkNmmﬂAmmhm.amhoml banking
association, dated July 5, 2006 {as amended from time to time, the "Stanford
Ranch Note™) and a Certificats of Representations, Warranties and Covenants
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exccuted by OPUS dated July §, M(umddﬁmhmewhme,the
"SmﬁndRanchCahﬁute");

(xvii)) & Construction Loan Agreement by and between Lender, as
successor by merger to LaSalle Bank National Association, a national banking
association, and BROADSTONE WALKER COMMONS, LP., a Delaware
limited partnership, as borrower, dated Angust 31, 2007 (as amended from time to
time, the "Walker Commons Constryction Agreemeat”) and OPUS as a guarantor
pursuant tp a Guaranty Agreement dated August 31, 2007(uammdedhmnmne
to time, the "Walker Commons Construction Guaranty”);

(xviii) an Amendod and Restated Construction Loan Agreement by and
between Lender, as successor by merger to LaSalle Bank National Association, a
nmomlbcnkmg-ssoaahon.deRVINBCENrERPARMRsm,LLC a
Delaware limited Yiability company, as borrower, dated October 31, 2006 (as
amended from time to time, ‘the "hrvine: Center Construction Agreement”) and
OPUS as a guarantor pursuant to a Guaranty Agreement dated October 11, 2006
(as amended from time t0 time, the "Irvine Center Construction Guaranty™);

(xix) a Construction, Loan Agrcement by and between Lender, as
messabymgartonbBankNauonalAmnon,amnonalbmkmg
association, and HILL OOUNTRY. GALLERIA, L.P, a Delawarc limited
partoership, as borrower, dated July 27, 2006(asamendedﬁomtxmetonmc,tbe
*Hill Country Galleria Construction Agreement”) and OPUS as a guarantor
p\mmtloaGtmmtyAgmmmt&bdhlyn 2006 (as amended from time to
ume,me'!hllCmmtryGancmComﬁud:onOuamnty');

(xx) a Construction Loan Agreement by and between Lender, es
wbymﬂgemhsmeBankNauonalAssocmon 8 national banking
association, and BROADSTONE GALLERIA, LP., s Delaware limited
partncrship, as borrower, dated July 30, 2006 (as amended from time to time, the
“Broadstone Gallerin. Copstruction Agreement”) and OPUS as a guarantor
pursuant to a Quaranty Agresment dated June 30, 2006 (as amonded from time to
time, the "Broadstone Galleria Construction Guaranty™); and

(i) a Loan Agreement by and between Lender, asmccmbymergcr
to LaSalle Bank National Association, a national banking association, and OPUS,
as borrower, dated May 29, 2003 (as amended from time to time, the "Opus May

RLC Agreement”),

Thzdommmtsmdencmg.secmmg,gxmanteemgﬁrcxewtedmddcbwmdm
connection with the Loans, including, without limitation, the Loan Agreements execuied in
connection with the Loans (collectively, as amended from time to time, the "Loan Agreements”),
the Guaranties executed in connection with the Loans (collectively, as amended from time to
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time, the "Guaranties”), and the Certificates of Representations, Warranties, and Covenents
mwdmcomhmwnhﬂ:clama(conechvely as amended from time to time, the
“Certificates™) are herein called the "Loan Documents®”.

The Loan Agreements, Guarantics, and Certificates are hereby amended as follows:

1. Sections 2.18, 2.19 and 2.20 of the Opus RLC Agrecment are hereby amended in
then'enmuytorﬂdufolhws

2.18 Minimum Liquidity. Bmowushnﬂmmmnd:mgthehfeoﬁbe
Loan at the end of each fiscal quarter, unpledged cash, cash equivalents as
determined by generally accepited accounting principles, and marketable securities
("Liquidity”™) of not less than Three Miltion And No/100 Dollars ($3,000,000.00).

wmmpmmmudmnwwn least Ove Hundred Twenty-Five Million
And No/100 Dollars (3125,000,000.00) for fiscal year 2008 and One Hundred
Million And No/100 Dollars ($100,000,000.00) thercafier.

"Tangible Net Worth” means the gross book value of Borrower’s assets
(excluding goodwill, patents, trademarks, trade names, organization expense,
treaswry stock, unsmorfized debt discount and expense, deferred research and
development costs, deferred marketing expenses, and other like intangibles), plus
debt subordinated 10 th¢ Lenders (limited to a maximum of Thirty Million And
No/100 Dollars [$30,000,000.00]) in a manper acceptable to Administrative
Agent (using Administrative Agent’s standard form) less total liabilities, including
but not limited to accrued and deferred income taxes, and any reserves against
assets, .

220 Total Lisbilitios’ to Tangible Not Worth Ratio. Borrower shall
maintain at the end of each fiscal quarter on a consolidated basis a ratio of Total
LmbﬂmentnTanm’bleNethhnotexmdmg60mlOthmughDecmba.‘il
2008, and 5.0 to 1.0 theroafier.

"Total Liabilities™ means in accordance with GAAP the sum of current
liabilities plus Jong term liabilities phus consolidated joint venture debt less debt
subordmatedtoLaniu‘(lmtedtoammmofThmyMﬂhonAnd No/100
Dollars [$30,000,000.00]) in a manner acccpmble to Lender (using Lenders
standard form).

2. Sections 3.21, 322 and 3.23 of the Commons at Chino Hills Construction
Agreement are hereby amended in their entirety to read as follows:
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321 Minimmp Liguidity. Borrower shall maintain during the life of the
Loan at the end of each fiscal quarter, unpledged cash, cash equivalents as
detcymined by genexally acoepted accounting principles, and marketable securities
.ofuothadmlheqMﬂﬁmAndNo/lOODolh!(n.OO0.000.00).

32 Worth_p AD
mam::ntthoendofa.d: quﬂm.mhﬁadmemp’bleth
Worth plus subordinated debt equal to st least One Hundred Twenty-Five Million
And No/100 Dollars ($125,000,000.00) for fiscal year 2008 and One Hundred
Million And No/100 Dollars (3100,000,000.00) theresficr.

3 WM&M Borrower shall
mnmnlbeendofeach&almmacomohduedbamamhoofmm
Liabilities to Tangible Net Warth-not exceeding 6.0 to 1.0 through December 31,
2008, and 5.0 to 1.0 thereafizr.

.3. Secnnm4274.28ud4.290flbc&mmllohnchAgxmmbaeby
. nmendedmﬂmrmhretytomdufollm

Section 4.27 Mmmmwm Opns:haﬂmmnhmchmgthehfeo!
the Loan at the end of each fiscal quartet, unpledged cash, cash equivalents as

defermined by generally aceepted ncwmﬁngprmcqﬂu,mdmarkcmble securities
("Liquidity”) of not ]ess than l'hmMinvonAndNolloo Dollars ($3,000,000.00).

Section428 Tangible Net Worth plus Spbordinated Debt. Opus shall
mairitaio af the end of edch fiscal quarter on a cansolidated basis Tangible Net
Worth plus subordinated debt equal to at least One Hundred Twenty-Five Million
And No/100 Dollars ($125,000,000.00) for fiscal yeai 2008 and One Hundred
Million And No/100 Dollars ($100,000,000.00) thereafter.

w_m*ﬁmthemmkvﬂmofwwm
(excluding goodwill, patents, tademarks, trade .names, organization expense,
treasury stock, unamortizéd dedt discount and expense, deferred research and
development costs, deferred marketing expensés, and other like intangibles), plus
- debt subordinated to Lender (limited to & maxizmum of Thirty Million And No/100
Dollers [$30,000,000.00)) in a manner acceptable to Lender (using Lenders
mndndfmm)lesaloulhabihﬁu,mchdmgbmnothnuwdtoaomwdand
deferrod income taxes, mdmreservesagamtassels.

mmhntheendofeacbﬁau!qummamhdmbmamhoofToml
Lisbilitics to Tangible N&ét Worth not exceeding 6.0 to 1.0 through December 31,
2008, and 5.0 to 1.0 thereafter, -
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"Total Liabilities” means in accordance with GAAP the sum of current
liabilities plus long term liabilities plus consolidated joint venture debt less dedt
mbm&mbdblmdadm@dbnmmovaMﬂhmAndNo/loo
Dollars [33000000000]) in & manner acceptable to Lender (using Lender's
standard form).

4, Scections 2.19, 2.20,md2.2| of the Highland V’lhgeCondoaAmundFm
Bmd&ommgAwtmhaebymmdedmmecmuymxudafolbm

219 Mipipmm Ligyidity. Borrower shail cause Guarantor to maintain
during the life of the Loan at the end of each' fiscal quarter, unpledged cash, cash
equivalents 23 dstermined by gemerally accepted accounting principles, and
marketable securitics ('l.xqmdnf’) of not less than Three Million And No/100
Dollars ($3,000,000.00).

220 Ang : b 2
G\m:ntortomimamntbendofmhﬁwdqumaonamhdﬂedbms
Tangible Net Worth plus subordinated debt equal to at least One Hundred
Twenty-Five Million And No/100 Dollars ($125,000,000.00) for fiscal ycar 2008
and one Handred Million And No/100 Bollars ($100,000,000.00) thereafier.

"Tangible Net Worth” menmthegms:bookvahwof&nramfsmds
(excluding goodwill, patents,vedemarks, trade pames, organization expense,
treamiry stock, upamortived debt discount and expense, deferred rescarch and
development costs, defervod matketing expenses, and otber like intangibles), plus

'mmpmmmwammmpfmnymnmm
No/100 Dollars [$30,000,000.00]) in & manner ncceptable to Administrative
Agent (using Lender’s standard forin) less tots] liabilitics, including but not
hmﬁedmaccmedandddaredmeommmdmymwm

221 MLM&MMM Borrower shall
- cause Guarantor to-maintain at the end of cach fiscal quarter on a consolidated
basis a mtio of Total Liabilities to Tangible Nct Worth not exceeding 6.0 to 1.0
through December 31, 2008 and 5.0 to 1.0 thereafter.

“Total Linbjlities” means ih accordance with GAAP the sum of current
lisbilities plus loug term lisbilities plus consolidated joint venture debt less debt
snbmhnatedtolmdu(hmitadwamaxmnnofmnmeIonAndNolloo
Dollars [$30,000,000.00]) in a menner acceptable to Lender (usmg Lender's
standard form).

5. . Sections 4.27, 4.28 and 4.29 of the Freemont Tech Agreement, the Pima Center
Agmmwntmdtthmleam-CAgwanentmhmabyammdedmtheuenhretymr&du
follows:

QBACTIVEG108299.5
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Section 427 Minimum Jiquidity. Bosrower shall cause Guarantor to
maiptain during the life of the Loant at the end of cach fiscal quarter, unpledged
cash, cash equivalcats s determined by generally accepied accounting principles,
and marketable securitics ("Liquidity”) of not less than Three Million And
No/100 Dollars ($3,000,000.00).

Mmmbmmnmeuﬂofud:&ulmmu
consolidated dasis Tangible Net Worth. plus subordinated debt equal to st least
One Hundred Twenty-Five Million And No/100 Dollars ($125,000,000.00) for
fiscal yesr 2008 and One Hundred Million And No/100 Dollars
($100,000,000.00) thereafter, )

*Tangible Net Worth" means the gross book value of Guarantor’s assots

(exchuding goodwill, patents, trademarks, trade names, organization expense,

treasury stock, unamortized debt discount and expense, deferred research and
dovelopment costs, deferred marketing expenses, and other like intangibles), plus

* debt subordinated to Lendey (limited to a maximwm of Thirty Million And No/100

‘Dollars [$30,000,000.00]) in a manner aoceptable to Lender (using Lenders

standard form) less total lisbilities, including but not limited to accrued and
defwdhmm»dmymminnm

Section 429 Total Lulnlmu to Tapgible Net Worth Ratio. Borrower

shall cause Guaranior to. maintain at the end of each fiscal quarter on a
consolidated basis a ratio of Total Liabilities to Tangible Net Worth not exceeding
6.0 to 1.0 through December 31, 2008, and 5.0 to 1.0 thereafier.

"Total Liabilities™ mmmmrdmmmﬂwmemofcnmt
lisbilities plus long term liabilities pius consolidated joint venture debt less dobt
mwmwmnmotmmhmAndeloo
Dollars [$30,000,000.00]) in a manner acceptablo to Lender (using Lender’s
standard form).

’ 6..  Sections 14(bXd), (i), and (iii) of the Highland Villago Condos Guaranty, the Fort
BderocsmgGwmy!heramerGwmymdtberCcmerm-CGmrmym

haebymddmthcnenhxﬁytonndnﬁ)l!m

(d)  Guarantor hereby agrees ds follows:

(i)  to maintain during the life of the Loan at the end of
each fiscal quartes, unpledged cash, cash equivalents as determined
by generally accepled accounting principles, and marketable
securities ("Liquidity®) of not less than Three Million And No/100
Dollars ($3,000,000.00);

QBACTIVES108299.5
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(ii) wmmhmutbeeodofead)ﬁsalqmma
consolidated basis Tangible Net Worth plus subordinated debt
equal to at least One Hundred Twenty-Five Million And No/100
Dollars (3125,000,000.00) for fiscal year 2008 and One Hundred
Million And No/100 Dollars ($100,000,000.00) thereafier.
"Tangibie Net Worth” means the groes book value of the assets of
Guarantor (excluding goodwill, patedts, trademarks, trade names,
and .expense, deferred research and ‘development costs, deferred
marketing expenses, and other ‘like intengibles) plis debt
subordinated to Lendor (limited %0 a maximum of Thirty Million
And no/100 Dollays {$30,000,000,00]) in a manner acceptable to
Lender (using Lender's standard form), less total liabilitics,

. mhﬂngbmwmummuedmdddamdmmm
. andmymvesmmm.md

(iif) tommunnatﬂ:emdofudnﬁsulquuonn
consolidated ‘basis a ratio of Tofal Liabilities to Tangible Net
Worth not exceeding 6.0°to 1.0 through December 31, 2008, and
5.0 to 1.0 thereafter. "Total Liabilities” means in-accordance with
GAAP the sum of cusrent liabilities plus long-term Labilities plus
consolidated joint venturs debt less debt subordinated to Lender
. (limited to & maximum of Thirty Million And No/100 Dollars
[$30,000,000.00]) in a manner atceptable to Lender (using
Lender’s standard form). -

7. Seenonla(B)ofﬂneSboppeanhmoHﬂhG\mntyndthemeontTedx
Gwmymhaebyanmdedmthmemﬁymmdmfonows

. B. G\mbuebyageuufonows.

(i)  to maintain during the life of the Loan at the end of
each fiscal quartes, unpledged cash, cash cquivalents as dotermined
by gemerally sccepted accounting principles, and marketable
securities (*Liquidity”) of not leas than Thres Million And No/100
Dollars ($3,000,000.00); -

(i) to maintain at the end of cach fiscal quarter on a
consolidated basis Tangible' Net Worth plus subordinated debt
equal to at least Ono Hundred Twenty-Five Million And No/100
Dollars ($125,000,000.00) for fiscal year 2008 aid One Hundred
Million And No/100 Dollars ($100,000,000.00) ‘thereafter.
"Tangible Net Worth™ means the gross book vahe of the assets of
Guarantor (exchiding goodwill, patents, trademarks, trads names,

QBACTIVES108299.5
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and espense, deferred research and development costs, deferred
marketing expenses, and other like intangibles) plus debt
subordinated to Lender (limited to a maximoum of Thirty Million
And po/100 Dollars [$30,000,000.00]) in a mamner acceptable to
Lender (using Lender’s standsrd form), less total Hsbilities,
including but not limited to accrued snd deferred income taxes,
and any reserves against assots; and

(iii) to maintain at the end of each fiscal quarter on a
consolidated besis a ratio of Total Liabilities to Tangible Net
Worth not exceeding 6.0 to 1.0 through December 31, 2008, and
5.0 to 1.0 thereafter. "Total Liabilities” means in accordance with
GAAP the sum of curréat lisbilities plus lang-term liabilities phus
consolidated joint venture debt less debt subordinated to Lender
(lmntedtonmmmnOfThntyMlHonAndelOODolhrs
[$30,000,000.00]) in a8 mamner acceptable to Lender (using
Lender’s standard form). -~

8 Section 22(s) of theCyprenGtmty ‘the Hill Country Apartments Construction
Guaranty, the Arch Road Construction Guaranty, and the Walker Commons Construction
&mntymhuebymd:dedm&mmtnﬂylorudasbﬂm

(8) Guarantor bereby agrees as follows (the followmg covenants are
eollecuvely called the “Financial Covenants”):

: D) tomnmndumgihehfeofthclmnmmecndof
cach fiscal quarter, unpledged cash, cash equivalents as determined
by generally accepted accounting principles, and marketable
secnnnel('hqmdlty')ofnotlusthmmaeMﬂhonAndeloo
Dollars ($3,000,000.00);

(i)  to maintain at the end.of each fiscal quarter on a
consolidated basis Tangible Net Worth plus subordinated debe
equal to af jeast One Hundred Tweaty-Five Millicn And No/J00
Dollars ($125,000,000.00) for fiscal yoar 2008 and One Hundred
Million And No/100 Dollars ($100,000,000.00) thercafter.
"Tangible Nct Worth” megns the gross book value of the assets of
Guarantor (excluding goodwill, patcnts, trademasrks, trade names,
organization expense, treasury stock, usamortized debt discount
and expense, deferred rescarch and dewvelopment costs, deferred
marketing expenses, and other like intangibles) plus debt

. subordinated to Lender (limited to a maximum of Thirty Million
And no/100 Dollars [$30,000,000.00]) in a manner acceptable to
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Lender (using Lenders standasd form), less total Habilities,
mcludmgbmmtlimnedtomnedmddehndnwmetuu,
snd any reserves against assets; and . -

(€)) tommmnathemd,ofeachﬂmlq:awona
consolidated besis a ratio of Total Lijabilities Yo Tangible Net
Worth not exceeding 6.0 to 1.0 through Decerober 31; 2008, and
5.0 to 1.0 thereafter. "Total Liabilitics® mexis in accordance with
GAAP the sum of cuirent lisbilities plus Jong-term liabilities phns
consolidated joint venture debt less debt subordinated to Lender
(hm&dbnmmmnof’!‘hntyMiﬂionAﬂdNollOODolhn
[$30,000,000.00]) in a manner aeccptable to Lendar (using
Lender’s standard form). ,

9. Section 17(a) of the Westlake Village Cahﬁcq!o and the Stanford Ranch
Certificate are hereby amended in their entirety to read as folows:

(@  Bomower hereby agrees as follows (the following covenants are
- collectively called the “Financial Covenants™):

()  to maintain during the life of the Loan at the end of
cach fiscal quarter, unpledged cash, cash equivalents as determined
by generally accepted accounting principles,. and marketable
securitics ("Liquidity™) of not lenlhn'nnecMilhonAndNo/loo
Dollars ($3,000,000.00); )

(i) tomnunmnthcmdofeachﬁsalqwterona
consolidated basis Tangible Net Worth phis subordinated debt
oqual 10 at least One Huondred Twenty-Five Million AND No/100
-Dollars ($125,000,000.00) for fiscal yenr-2008° and.One Hundred
Million And No/100 Dollars ($100,000,000.00) thereafier.
"Tangible Net Worth” means the gross-book value of the assets of
Borrower (cxcluding goodwill, patents,” trademarks, trade names,
mmmnpmﬂmnym&,mmnzqddebtdwco‘m
and expenso, deferrod research and development costs, deferred
marketing expenses, and. other Kke intangibles) plus debt
nbordmawdtol.enda(lmnmdwammmumof'rhmyMﬂlion
And No/100 Dollars [$30,000,000:00]) i a manner acceptable to
Londer (using Lepders standard form), less total liabilities, .
mcludmgb\unotlnnuedmacuuednnddefenedmcomemxes,
and any reserves against assets; and .
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(iii) to maintain at the end of each fiscal quarter on a
consolidated basis a ratio of Total Lisbilities to Tangible Net
Worth not exceeding 6.0 to 1.0 through December 31, 2008, and
5.0 to 1.0 thereafter. "Total Liabilities” means in accordance with
GAAP the sum of current lisbilities plus long-teym liabilities plus
consolidated joint venture debt less debt subordinated to Lender
(hmtndtoammmofTh:rtyMi]ﬁonAndelooDol]m
($30,000,000.00]) in a manner nccqmble to Lender (using
Lender’s standard form).

10. Scchon?S(n)oflheHﬂlOmntyGallmConsmmonGwmtymdthebvmc
Cmmmumﬁwmymmyamndedmthcwenumtomdnfonnm

(l) Guarantor hercby agrees as fallows (the following covenants arc
collemvely called the "anaal Covenants”); .

@ lonnmmdmngﬂ:chfcofthclmuﬂwmdof
mhﬁsedqummpledgedcash.cuheqmvakncudctumed
.by -generally accepted accounting principles, ‘and markeiable
securities ("Liguidity”) of not less than Three Miltion And No/100
Dollars ($3,000,000.00);

(i) to maintain at the end of each fiscal quarter on a
consolidated basis Tangible Net Worth plus subordinated debt
equal 1o at least One’ Hundred Twenty-Five Milisn And No/100
Dollars ($125,000,000.00) for fiscal ycar 2008 and One Hundred
Million And No/100 Dollars ($100,000,000.00) thereafter.
"Tangible Net Worth® means the gross book value of the asssts of
Guarantor {excluding goodwill, patents, trademaris, trade names,
orgtnmuonapeme,tremnyswck,mmnzeddebtdmonm
and expenss, deferred research and development costs, deferred
marketing cxpenses, and other like jntaogibles) phus debt

" subordinated to Leader (limited to a misxitoum of Thirty Million
And 10/100 Dollars {$30,000,000.00]) in a.manmer acceptable to

_Iznda(usmsLenda’sstmdlrdfum),lemtonllnbxhuu,
nmlwmgmmlmmdbmmdmddeﬁmdmomem
.andmymapmstmdsand .

(i) tommntamatthemdofeachﬁmlqumerona
consolidated bdsis a ratio of Tota] Liabilities to Tangible Net
Worth not exceeding 6.0 to 1.0 throngh Deceiber 31, 2008, and
5.0 to 1.0 thereafter. “Total Liabilities™ means in accordance with

" " GAAP the sum of current liabilities plus long-terny liabilities plus
consolidated joint venture debt less debt subordinated to Lender
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(limited to 8 maximum of Thirty Million And No/100 Dollars
[$30,000,000.00]) in a manner acceptable to Lender (using
Lender’s standard form).

1. Sectonl?(a)oftheH)ﬂColmhyApuml.andGmxunynshuebyamded
mnsenmctytomdubllom

(a)  Guarantor hereby agrees as follows (the following covenants are
collectively called the "Financial Covensnts"):

@) to maintain during the life of the Loan at the end of
cach fiscal quartes, uvnpledged cash, cash equivalents as determined
by generally accepted accounting principles, and marketable
securities ("Liquidity”) of not less than Three Million And No/100
Dollars ($3,000,000.00); )

Gi) to maintain at the end of each fiscal quarter on a
_consolidated basis Tangiblc Net Worth plus subordipated debt
equal to at least One Humdred Twenty-Five Million And No/100
Dollars ($125,000,000.00) for fiscal year 2008 and One Hundred
Million And No/100 Dollars ($100,000,000.00) thereafier.
'l‘mg;b!eNetWorth'munsﬂ:egmqsbookvah)eoftbcmcbof
Guarsntor (excluding goodwill, patents, tradewmarks, trade names,
organization expense, treasury stock, unamortized debt discount
and expense, deferred rescarch and development costs, deferred
marketing cxpenses, and other like intangibles) plus debt
subordinated to Lender (limited to 3 maximum of Thirty Million
And n0/100 Dollars [$30,000,000.00]) in 8 manner acceptable to
Lender (using Lender's standard form), less total Hsbilities,
including but not limited to accrued and deferred income taxes,
and any teserves against assets; and

(iii) to maintain at the cad of each fiscal querter on a
consolidated basis & ratio of Total Liabilities to Tangible Net
Worth bot exceeding 6.0 to 1.0 through December 31, 2008, and
5.0 to 1.0 thereafler. "Total Liabilities” nieans in accordance with
GAAP the sum of current liabilities plus long-term Labilities plus
consolidated joint venture debt less debt ‘subordinated to Lénder
(limited to a maximum of Thirty Million And No/100 Dollars
[$30,000,000.00]) in a manner accepiable to Lender (using
Leader’s standard form).

QBACTIVE\$108299.5
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(V) o formish to Lender cettificd asnual financial
statemeats within ooe bundred twenty (120) days after the close of
‘cach fiscal year; and

(V)" to furnish to Lender cantified quarterly financial
statements, including compliance certificates, within sixty (60)
days of each fiscal quarter and fiscal yearend. .

12.  The following definitions are bereby added to Section 1.1 of the Scripps Ranch
Comm)'_onAyeeuwnt:

*Tangible Net Worth® means the gross book value of Borrower’s
- assets (excluding goodwill, patents, trademarks, trade names, organization
expense, treasury stock, unamortized debt discount and expense, deferred
research and development costs, defarred marketing éxpenses, and other
like intangibies) plus debt subordinated to Lender (limited to 8 maximum
of Thirty Million And No/100 Dollars [$30,000,000.00]) in a manner
acceptable to Lender (using Lender’s standard form), less total habilities,
incioding but not limited to accrued and deferrcd income taxes, and sny
ICSCIVES agAINSt assets,

"Total Linbilities” means in accordance with GAAP the sum of
cuirrent Kabilities plus long-term liabilitics plus consolidated joint venture
debt less debt subordinated to Lender (limited to a maximum of Thirty
Million And No/100 Dollars [$30,000,000.00]) in a maoner scceptabie to -
Lender (using Lender's standard form).

13.  Sections 8.14(s), (), (c), (d), and (¢) of the Scripps Ranch Comstrctiocn
Agreement are hereby amended in their entirety to read as follows: :

(s) Bomower shall maintain dwring the life of the Loan at the
end of each fiscal quarter, vnpledged cash, cash equivalents as determined

bygmaaﬂymeptndmmnngpnnaplu,mdmuhmblemmuu
("Liquidity”) of not less than Three Million And No/100 Dollars

(53,000,000.00).

(b)  Bormower shall maintain at the end of edach fiscal quarier on
a consolidated basis Tangible Net Worth phus subordinated debt equal to
at lcast Opnc Huyndred Twenty-Five Million AND No/100 Dollars
(3125,000,000.00) for fiscal year 2008 and One Hundred Million And
No/100 Dollars ($100,000,000.00) thercaficr.
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©) Bmwwcshnmmmuthemdofw:hﬁnlmtuon
‘a consolidated basis a ratio of Total Lisbilitiea to Tangible Net Worth not
exceeding 6.0 to 1.0 through December 31, 2008, aud 5.0 to 1.0 thereafier.

14.  The following definitions are hereby added to Section 1.1 of the Irvine Center
Construction Agreement:

"Tangible Net Worth” mmtheymbookvﬂmof(}ms
assets (excluding goodwill, patents, trademarks, trade names, organization
cxpenso, treasury stock, unamortized debt discount and expense, deferred
research and development costs, deferred marketing expenses, and other
likemungiblu)phlldebtsubordmﬂedtolmdu(lmmedtoamnmmm
of Thirty Million And No/100 Dollars [$30,000,000.00]) in a manner
acceptable to Lender (using Lender’s standard form), Jess total liabilities,
mch:&nghnnothmwdmmwdmddefenednmmema,mduy
mwm .

W“mnmmmcmmemof
cyrreat liabilities plus Jong-term lisbilities phus consolidated joint venture
debt Jess debt subordinated to Lender (limited o a maximmun of Thirty -
Million And N6/100 Dollars [$30,000,000.00]) in a masmer acceptable to
Leader (using Lender's standard form).

15. Secnom814(3),(')'),(ili).md(v)ofdxelrvmeCemerCommncuonAgmement
are hereby amended in their eatirety 1o read as follows: .

®  Guamntor shall maintain dusing the life of the Loan at the
end of each fiscal quarter, unpledged cash, cash equivalents as determined

by generally accepted accounting principles, and marketable securitics
('Lkmdlty")ofmtlwﬂnnTheeMﬂhonAndNoﬂOODollm

(53,000, ooo.oo;

(i) Gunmbrshﬂminminnthemdbfmhﬁsulqtmtum
a consolidated basis Tangible Net Worth plus subordinated debt cqual to
at least One Hundred Twenty-Five Million . AND' No/100 Dollars
(SlZSOO0,00000)fotMwaOOSmenchdmdMIhonAnd
No/100-Dollars ($100,000,000.00) thereafler.

. (ii]) Guarantor shall maintain at the end of each fiscal quarter on
a consolidated Basis a ratio of Total Liabilities to Tangible Net Worth not
exceeding 6.0 1o 1.0 through December 31, 2008, and 5.0 to 1.0 thereafter,
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16. TbefollomngdeﬁmﬁmmbaebyaddadtoSecuonllofﬂandm
Galleria Construction Agreement:

W'mhmmvﬂmofOmeds
assets (excinding. goodwill, patents, trademarks, trade names, organization
expense, tréssury stock, unamortized debt dmmmtandupme,dethred
research and development costs, defesred marketing expenses, and other
like intangibles) plus debt subordinated to Lender (limited to 8 maximum
of Thirty Milion And No/100 Dollars [$30,000,000.00]) in a manper
acceptabls to Lender (using Lender’s standard fodm), less total liabilities,
including but not limited to accrued and deferred income taxes, and any

"Total Lisbiljtics” means in accordance with GAAP the sum of
current Yabilities plus long-term liabilities phis consolidated joint venture
debtleudebtmbotﬂmmdtol.endu(hmmdloammﬁmnofnmy
Million And No/100 Dollars [SS0.00000000])mamamerawophblelo
Lender (using Lender’s standard form).

17. Sections 8.'13, 8.14, and 8.15 of the Broadstone Galleria Constryction Agrecment
are hereby amended in their entirety to read as follows:

*8.13 Opus West shall maintain during the lifc of the Loan at the
end of each fiscal quarter, vnpledged cash, cash oquivalents as determiined

by sumlly sccepted accounting principles, and marketable securities
i of not less than Thres Million And Ne/100 Dollars

(3,000,000.00).. "

8.14 Oqueotshallmunhmattbeendofwchﬁsealqnmer
on a consolidated basis Tengible Net Worth plus subordinated debt equal
to at least One Hondred Twenty-Five Million AND No/100 Dollars
($125,000,000,00) for fiscal year 2008 and One Hundréd Million And
No/100 Dollars ($100,000,000.00) thereafter.:

8.15 Opus West shall maintain at the end of cach fiscal quarter
on a consolidated basis a ratio of Total Liabilities 10 Tangible Net Worth'
not exceeding 6.0 tp 1.0 through December 31, 2008, and 5.0 to 1.0
thereafter,
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' 18.  Section 8.16 of the Broadstone Galleria Construction Agreement is hereby deleted
in its entirety. : ]
19. Thefoﬂowin'gdaﬁpﬁionsmhaeby.ddulw&cﬁwl.l of the Opus May RLC

MM mm&eywbooknhwofmu‘u

research and development costs, deferred marketing expenses, and other
like intangibles) plus dedt subordinated to Lender (limited to.» maximum
of Thirty Millionr Abd No/100 Dollars [$30,000,000.00]) in » manner
acceptable to' Lender (using Lender's standard form), less total labilities,
mhﬁngmmhmdwmnedmddd'medhmmandmy
magainstm )

m memsmweudaneem!hGMPthemof
current babilitics plus Joog-term lisbilities pius consolidated joint venture
debthudebtlubadmnedbhndu(hm:wdmlmummofnmy
Mi!honAndNollOODo!lm[ﬁ0.000,00000])mammmpﬁbleb
Lender (using Londer’s standard form).

20. Smsi!(b),(c),nnd(d)of!thp\nMxyR[CAgeunemmbaeby
amended in thicir entirety to read as follows:

®). mew:haﬂmmmdumgmehfeoﬁhemuthc
end of each fiscal qoarter, unpledged cash, cash equivalents as determined

gmnymeptadncwmnngpmapm.mdmarkmblemmm
of not less than Three Million And No/100 Dollars

($3,000,000.00).

© .Bo:rqwenhllmuinhinqﬂhcendofuehﬁmalqtmon
a-consolidated basis Taigible Net Worth plus subordiriated debt equal to
at leat One Hundred Twenty-Five Million AND No/100 Dollars -
($125,000,000.00) for fiscal yesr 2008 and One Hundred Million And
No/100 Dollars ($100,000,000.00) thereafier.

d@ Borrowersballmammmattheendofmhﬁscalqumaon
a consolidated basis a ratio of Total Liabilities to Tangible Net Worth not
cmwdmg60to10ﬂuwgthbcr3l 2008, and 5.0 to 1.0 thereafter.
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21.  Section 5.4(f) of the Opus May RLC Agreement is hereby deleted in its entirety.

Each of the Loan Documents, to the extent applicable, is hereby modified to incorporate
the foregoing modifications which shall govern and control in the event of any inconsistency
with any other provision of any of the Loan Documents. All other terms and conditions of the
Loan Documents shall remain unchanged and in full force and effect. Any property or rights or
interest in property granted as security for the Loans shall remain as secunity for the Loans and
the obligations of the borrowers under the Loan Documeats.

BANKOFAMERICA N.A., a national banking

XA —

Name' EDHRAROD AMARTINEL

Title:_ASST: VICE AlwSitenyr
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21 mimdmowwmwamymnmm

Bach of the Loan Documents, o the extees applicabls, is hersby modified to incorporats
the foregoing modifications which shill govern and control in the event of any inconsistancy
with axy ofher psovision of any of the Loan Doctuments. All other terms and conditions of the
mmmmwuhmuudm Any property ar rights or
interest in property granted ss seaurity for the Loans shall remain as secuxity for the Losns md
the obligations of the borzowess onder the Loan Documents.

BANK OF AMERICA, N.A., a nationa] bankiog
-

o AP —
LT

Tl

QBACTIVEINES,S

I'd SHALE9b209T :01 TOE88E9PTL  SOIHARARD NOIS Am:w;-: Ut :60 8DaC-62-M




Case 09-34356-hdh11 Claim 66-1 Part 2 Filed 11/09/09 Desc Attachments to
Addendum - Part 1 of 2 Page 43 of 78

Opus West Corporation
March 21, 2008
Page 19

With respect 1o the Opus RLC Agreement:

Acknowledged and Agreed 10 as of the -
_2u2doyof __fegGach, 2008

OPUS WEST CORPORATION, a Minnesota
corporation

BORROWER

With respect to the Commons at Chino Hills Cunstruction
Agreemeat:

Acknowledged and Agrecd to as of the

2O dayof petreceh, 2008

OPUS WEST CORPORATION, a Minncsota
corporation

By:
Name;
Title:

lecct.

BORROWER

QBACTIVEX108299.5
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Opus West Corporation
March 21, 2008
Page 20

With respect to the Camarilio Ranch Agreement:

Acknowledged to as of the
_2.odsy of 2008
O.W. COMMERCIAL, INC., a Delaware
corporation

By: M f/o '
Name:
Title:

OPUS WEST CORPORATION, a Minnesota
corporation

By: - K)M V :F‘(
Name: CharieaVagel
Tlﬂe—_w__

BORROWER

QBACTIVEW%108299.3
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Opus West Corporation
March 21, 2008

Page 21

With respect to the Highland Village Condos Agreement
and the Highland Village Condos Guaranty:

Acknowledged and Agreed to as of the
Zaydayof i Cuae Aoy 2008

OPUS WEST LP, a Delaware limited partoership,

BY: OPUS WEST CORPORATION, a
Minpesota corporation, Its General Partner

OPUS WEST CORPORATION, a Minnesota
corporation :

Title:

GUARANTOR

QBACTIVE®I08299.9
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Opus West Corporation
March 21, 2008
Page 22

With respect to the Fort Bend Crossing Agrecment and the
Fort Bend Crossing Guaranty:

Acknowledged and Agreed tp ss of the
Lyt Ltzigcdn, 1008

OPUS WEST LP, a Delaware limited partnership,
Borrower

BY: OPUS WEST CORPORATION, a
Minnesota corporation, Its General Partner

By: P '. ,
Name: )
Title: —sm-‘bw——

BORROWER

OPUS WEST CORPORATION, a Minnesota
corporation

By: 4/
__ﬁg;_g/%_@gﬁ

QBACTIVE;108299.5
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Opus West Corporation--- -
March 21, 2008

Page 23

With respect to the Shoppes at Chino Hills Agreement and
the Shoppes at Chino Hills Guaranty:

Acknowledged and Agreed {o as of the
_“Zuzyof 2008

SHOPPES AT CHINO HILLS, INC., a Minnesota
corporation

o Oligelly Vg

Name
T v —

BORROWER

OPUS WEST CORPORATION, a Minnesota
corporation

By:
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Opus West Cosparation'
March 21, 2008
Page 24

WithtupemtolheFtednomTechAyeenmnndthq
Fremont Tech Guaranty:

Acknowledged aixd Agreed o &3 of the
2o dayof 2008

O.W. COMMERCIAL, INC., a Delsware
corpotation

E",,TML/%’}
T'il’le: ——ChaslesVogal——— Vit P

BORROWER

OPUS WEST CORPORATION, a Minnesota
corporation

QBACTIVE®108299.)
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- Opus West Corparstion
March 21, 2008
Page 25

With respeet to the Pima Center Agreement and the Pima
Centcr Guaranty: . )

Ackmowlcdged and Agreed to as of the
uy of __flecals, 2008

PC 101, INC,, a Delaware cosporation

BORROWER

OPUS WEST CORPORATION, a Minnesota
corporation

v (Yeteil Ve
e

GUARANTOR

QBACTIVEW108299.5
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- Opus"West Corporation *
March 21, 2008 :
Page 26

With respect to the Pima Center [II-C Agreement and the
Pima Center IN-C Guaranty;

AchawlbdgedandAgnedbnofﬂne
2D dayof __Melcr Ly 2008

PC 101, INC., a Delaware cozrporation
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Opus West Corporation” -
March 2], 2008
Page 27

With respeci to the Cypress Agreement and the Cypress
Guaranty:

ledged and Agreed tg as of the
yofﬁ&tazﬂm

BROADSTONE CYPRESS, L.P., a Delaware
limitcd partnership

BY: OWR CYPRESS INC., a Delaware
corporation, its General Partner

OPUS WEST CORPORATION, a Minncsota

By: V
Name:
Title: b J

GUARANTOR

QBACTIVEGI08299.5
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.wwm Cnl‘pnlllﬁm PN - PR
March 21, 2008
Page 28

With respect to the Hill Country Apartments Construction
Agreement and the Hill Country Apartments Construction

Acknowledged and A to as of the
Z‘Zdayof med

HILL COUNTRY APARTMENTS,LP., a
Delaware limited partnership

BY: OWR Hill Country, Inc., a Delaware
corporation, its General Partner

BY_ML_M
Name: __ ChadesVogal <
Tite:_ Vice Prasident

BORROWER

OPUS WES']' CORPORATION, a Minnecota

GUARANTOR

QBACTIVEW!108299.5
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Opus West Corporation
March 21, 2008
Page 29

With respeci to the Hill Country Apartments Land Note
and the Hill Coantry Apartments Land Guaranty:

Acknowledged and Agreed 1g as of the
2:. )day of 2008

HILL COUNTRY APARTMENTS,LP,a
Delaware limited partnérship

BY: OWR Hili Country, Inc., 2 Delaware
corporation, its General Manager

OPUS WEST CORPORATION, a Minnesota
corporation

QBACTIVES108299.5
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Opus West Corporation
March 21, 2008
Page 30

With respect to the Arch Roed Construction Agreement and
the Arch Road Construction Guaranty:

Acknowiedged and A 10 as of the
:Zpdayof 7 2008

ARCH ROAD LIMITED PARTNERSHIP, a
Dclaware limited partnership

BY: Swockton GP, L1.C., a Delaware limited
liability company, its Geperal Partner

OPUS WEST CORPORATION, a Minnesota
corporation

GUARANTOR

QBACTIVE\6)08299.5
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Opus West Corporation’
March 21, 2008
Page 31

With respect to the Westlake Village Note and the
Westlake Village Certificate:

Acknowledged and Agreed 1o as of the
Lo dryol Kilicolo 2008

OPUS WEST CORPORATION, s Minnesota
corporation

QBACTIVEY108299.5
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Opus West Corporation
March 21, 2008
Page 32

With respect to the Scripps Ranch Construction
Agreement:

Aclmowledged and as of the
sy ot Mt 2008

OPUS WEST CORPORATION, a Minnesota

BORROWER

GBACTIVEW108299.5
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Opus West-Corporation-
March 21, 2008

Page 33

With respect. to the Stanford Ranch Note and the Stanford
Ranch Certificate:

Acknowledged and Agreed (o a3 of the
2o dyof_ioa el 2008

OPUS WEST CORPORATION, a Minnesota
corporation

Br_ G%. 1/054

Title:

BORROWER

QBACTIVEW108299.5
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Opus West Corporation, "~ -
March 21, 2008
Page 34

With respect to the Walker Commons Construction
Agreement and the Walker Commons Construction
Guaranty:

Acknowledged and Agreed to as of the
2 doy of __ pbdit A 2008

BROADSTONE WALKER. COMMONS, L.P.,a
Delaware limited partnership

BY: OWR Wialker Commons, Inc., 8 Delaware
corporation, its General Partner

BORROWER

OPUS WEST CORPORATION, a Minnesota

_ Clocler s

GUARANTOR

QBACTIVENI08299.5

T
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Opus West Corporation- -~ - -
March 21, 2008

Page 35

With respect to the Irvine Center Construction Agreement
and the Irvine Center Construction Guaranty:

Acknowledged and Agreed to as of the
_Lodayof Ytza.cd 2008

IRVINE CENTER PARTNERS I, LL.C., 2
Delaware limited liability company

BY: Opus West Corporation, a Minnesota
corporation, its Manager

BY_QZL&‘&LW

Name: __—_CharasVogel—— '

Title: ‘HE‘ President
BORROWER

OPUS WEST CORPORATION, a Minnesota
corporation

Name:

Title: SO VSHPRGY
GUARANTOR

QBACTIVEW108299.5
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Opus West Corporation
March 21, 2008
Page 36

With respect to the Hill Couptry Galleria Construction
Agreement and the Hill Country Galleria Construction
Guaranty:

Acknowledged and Agreed to as of the

Z2day of_féf2e.c A, ,2008

HILL. COUNTRY GALLERIA, L.P., a Delaware
limited partnership

BY: OWR Hill Country, Inc., a Delaware
corporation, its General Partmer

BORROWER

OPUS WEST CORPORATION, a Minnesota
corparation

s Clgale Vsl
itle:___SeniorVicoPresidernt

GUARANTOR

QBACTIVLENS108299.5

T
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- Opus- West Carporations -
March 21, 2008
Page 37

With respect to the Broadstone Galleria Construction
Agrecment and the Broadstone Galleria Construction
Guaranty:

Acknowledged and Agreed to as of the
of 2008

BROADSTONE GALLERIA, L.P., 3 Delsware
limited py b !

BY: OWR Galleris, Inc., a Delaware carporation,
its General Partney

Title: Vice Py '“

BORROWER

OPUS WEST CORPORATION, a Mimmesota
corporation ’

" GUARANTOR

QBACTIVES108299.5
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Oprus West Corporation
March 21, 2008
Page 38

With respect to the Opus May RLC Agreement:
Acknowledged and Agreed to as of the
Lo dayof _flflencdr2008

OPUS WEST CORPORATION, a Minncsota
corporation

BORROWER

QBACTIVEG)08299.5
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. mwm.cw‘m... - - e e e
March 21, 2008 .

Page 39

CONSENT AND AGREEMENT OF GUARANTOR

Thbe undersigned ("Guarantor™) executed guarantees in connection with ope or more of
the Loans described and defined in the foregoing letter agreement. The Guarantor hereby
consents and agrees to the modifications and all other matters contained in the letter agreement
and agrees that nothing contained in the letter agreement shall in any manner affect or impair any
of the obligations or lisbilities of the undersigned Guarantor to Lender. Each guaranty executed
by the Guarantor in connection with one or more of the Loens is continued in full force and
effect and remains vnaffected and unchanged axcept to the extemt specifically amended by this
consent and agreement. All such guaranties are hereby ratified and reaffirmed and Guarantor
specifically acknowledges the validity and enforceability thereof

Dated as of Mlveds 20,2008,

OPUS WEST CORPORATION, 2 Minnesota
corporation

GUARANTOR

QBACTIVEW108299.5
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MODIFICATION AGREEMENT

The parties to this Modification Agreement ("Agreement") dated and effective as of
Dece».L er 3) , 2008 (the "Modification Date") are BANK OF AMERICA, N.A,, a national
banking association, successor by merger to LaSalle Bank National Association ("Lender"), and
OPUS WEST Corporation, a Minnesota corporation ("Borrower”). For good and valuable
consideration, the receipt and adequacy of which are hereby acknowledged, the parties agree as
follows:

1. Background.

1.1  Lender owns the Promissory Note dated January 4, 2007 made by
Borrower payable to the order of Lender in the principal face amount of $28,275,000.00, which
promissory note evidences a loan ("Loan") made to Borrower and is, as it may have been
renewed, extended, amended, or supplemented by one or more documents, if any, dated before
the Modification Date, herein called the "Note." In connection with the Loan, Borrower
executed that Certificate of Representations, Warranties and Covenants dated January 4, 2007, as
it may have been renewed, extended, amended or supplemented by one or more documents, if
any, dated before the Modification Date, herein called the "Certificate of Covenants." Any and
all documents evidencing, securing or pertaining to the Loan, as they may have been or may be
amended, modified, restated, replaced and supplemented from time to time are herein called the
"Loan Documents." All undefined terms used herein shall have the meaning given them in the
Certificate of Covenants.

1.2  Borrower has requested that Lender modify the Loan and the Loan
Documents as provided herein. Lender is willing to so modify the Loan and the Loan
Documents, subject to the terms and conditions herein.

2. Modification of Loan Documents. Borrower and Lender agree to modify the
Loan Documents as follows:

2.1  The "Maturity Date" as set forth in Section 1 of the Note, is hereby
amended to be April 1, 2009.

2.2 Section 2 of the Note is hereby amended to read as follows:

2. Interest Rate.

(a) BBA LIBOR Daily Floating Rate.
The unpaid principal balance of this Note from day to day

outstanding which is not past due, shall bear interest at the
greater of (a) seven percent (7.00%) per annum or (b) a
fluctuating rate of interest per annum equal to the BBA
LIBOR Daily Floating Rate plus four and one-half percent
(4.50%) (the "LIBOR Rate"). The "BBA LIBOR Daily
Floating Rate" shall mean a fluctuating rate of interest per
annum equal to the British Bankers Association LIBOR

QB\Personal. MAYER\7125236.1
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Rate ("BBA LIBOR"), as published by Reuters (or other
commercially available source providing quotations of
BBA LIBOR as selected by Lender from time to time) as
determined for each Business Day at approximately 11:00
a.m. London time two (2) London Banking Days prior to
the date in question, for U.S. Dollar deposits (for delivery
on the first day of such interest period) with a one month
term, as adjusted from time to time in Lender's sole
discretion for reserve requirements, deposit insurance
assessment rates and other regulatory costs. If such rate is
not available at such time for any reason, then the rate will
be determined by such alternate method as reasonably
selected by Lender. A "Business Day" shall mean a day on
which Lender is open for the conduct of substantially all of
its banking business at its office in the city in which this
Note is payable (excluding Saturdays and Sundays). A
"London Banking Day" is a day on which banks in London
are open for business and dealing in offshore dollars.
Interest shall be computed for the actual number of days
which have elapsed, on the basis of a 360-day year.

(b)  Alternative Rates. If Lender
determines that no adequate basis exists for determining the
BBA LIBOR Daily Floating Rate or that the BBA LIBOR
Daily Floating Rate will not adequately and fairly reflect
the cost to Lender of funding the Loan, or that any
applicable Law or regulation or compliance therewith by
Lender prohibits or restricts or makes impossible the
charging of interest based on the BBA LIBOR Daily
Floating Rate and Lender so notifies Borrower, then until
Lender notifies Borrower that the circumstances giving rise
to such suspension no longer exist, interest shall accrue and
be payable on the unpaid principal balance of this Note
from the date Lender so notifies Borrower until the
Maturity Date of this Note (whether by acceleration,
declaration, extension or otherwise) at a rate equal to the
greater of (i) seven percent (7.00%) per annum, or (ii) a
fluctuating rate of interest equal to the Prime Rate of
Lender plus four and one-half percent (4.50%) per annum.
The term "Prime Rate" means, on any day, the rate of
interest per annum then most recently established by
Lender as its "prime rate." Any such rate is a general
reference rate of interest, may not be related to any other
rate, and may not be the lowest or best rate actually charged
by Lender to any customer or a favored rate and may not
correspond with future increases or decreases in interest
rates charged by other lenders or market rates in general,

QB\Personal MAYER\7125236.1 -2-
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and that Lender may make various business or other loans
at rates of interest having no relationship to such rate. Each
time the Prime Rate changes, the per annum rate of interest
on this Note shall change immediately and
contemporaneously with such change in the Prime Rate. If
Lender (including any subsequent holder of this Note)
ceases to exist or to establish or publish a prime rate from
which the Prime Rate is then determined, the applicable
variable rate from which the Prime Rate is determined
thereafter shall be instead the prime rate reported in The
Wall Street Journal (or the average prime rate if a high and
a low prime rate are therein reported), and the Prime Rate
shall change without notice with each change in such prime
rate as of the date such change is reported.

(c) Past Due Rate. If any amount
payable by Borrower under any Loan Document is not paid
when due (without regard to any applicable grace periods),
such amount shall thereafter bear interest at the Past Due
Rate (as defined below) to the fullest extent permitted by
applicable Law. Accrued and unpaid interest on past due
amounts (including interest on past due interest) shall be
due and payable on demand, at a fluctuating rate per annum
(the "Past Due Rate") equal to the BBA LIBOR Daily
Floating Rate plus eight and one-half percent (8.50%).

(d)  Prepayment. Borrower may prepay
the principal balance of this Note, in full at any time or in

part from time to time, without fee, premium or penalty,
provided that: (a) no prepayment may be made which in
Lender’s judgment would contravene or prejudice funding
under any applicable permanent loan commitment or tri-
party agreement or the like; (b) Lender shall have actually
received from Borrower prior written notice of (i)
Borrower's intent to prepay, (ii) the amount of principal
which will be prepaid (the "Prepaid Principal"), and (iii) the
date on which the prepayment will be made; (c) each
prepayment shall be in the amount of $1,000 or a larger
integral muiltiple of $1,000 (unless the prepayment retires
the outstanding balance of this Note in full); and (d) each
prepayment shall be in the amount of 100% of the Prepaid
Principal, plus accrued unpaid interest thereon to the date
of prepayment, plus any other sums which have become
due to Lender under the Loan Documents on or before the
date of prepayment but have not been paid. If this Note is
prepaid in full, any commitment of Lender for further
advances shall automatically terminate.

QB\Personal. MAYER\7125236.1 -3-
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2.3  The final sentence of Section 4.1(a) of the Note is hereby intentionally
deleted in its entirety.

2.4  The address of "135 South LaSalle Street, Suite 1225, Chicago, Illinois
60603" in Section 4.3 of the Note is hereby amended to be "Bank of America, N.A., Commercial
Real Estate Banking Group, AZ1-200-22-17, 201 East Washington Street, 22nd Floor, Phoenix,
Arizona 85004-2343, Attention: N. Alonzo.”

2.5  Section 4.5 of the Note is hereby intentionally deleted in its entirety.
2.6  Section 16 of the Note is hereby intentionally deleted in its entirety.

2.7  All references to "Extended Maturity Date" in the Note are hereby deleted
in their entirety.

2.8  Bomrower has informed Lender that it is likely that Borrower will not be in
compliance with the Total Liabilities to Tangible Net Worth requirements set forth in Section
17(a)(iii) of the Certificate of Covenants (the "Leverage Covenant") on December 31, 2008.
Lender agrees to forbear from exercising its rights and remedies under the Loan Documents as a
result of Borrower’s non-compliance with the Leverage Covenant until April 1, 2009, subject to
the following terms and conditions: (i) Borrower obtains a similar forbearance or waiver from
the applicable lenders of Borrower’s compliance with any leverage covenant or other debt to net
worth covenant applicable to Borrower with respect to any other loan to, or guaranteed by,
Borrower; (ii) no other lender declares a default as a result of Borrower's failure to comply with
any leverage covenant or other debt to net worth covenant applicable to Borrower with respect to
any other loan to, or guaranteed by, Borrower; and (iii) Lender obtains the consent of all
participants and co-lenders to a similar forbearance on all other loans to, or guaranteed by,
Borrower under which Lender is a lender or administrative agent. In any event, Lender shall
have no obligation to forbear from exercising its rights and remedies under the Loan Documents
with respect to the Leverage Covenant on or after April 1, 2009 or with respect to any other
default or event of default under the Loan Documents at any time. The foregoing agreement of
forbearance shall not constitute an agreement by Lender to forbear from exercising its rights and
remedies with respect to any other loan made by Lender or under which Lender is the
administrative agent as a result of the failure of Borrower to comply with any leverage covenant
or other debt to net worth covenant applicable to Borrower with respect to any such other loan.

2.9  Each of the Loan Documents is modified to provide that it shall be a
default or an Event of Default thereunder if Borrower shall fail to comply with any of the
covenants of Borrower herein or if any representation or warranty by Borrower herein or by any
guarantor in any related Consent and Agreement of Guarantor is materially incomplete,
incorrect, or misleading as of the date hereof.

2.10 Each reference in the Loan Documents to any of the Loan Documents is
hereby amended to be a reference to such document as modified herein.

3. Ratification; Controlling Agreement; Applicable Law. The Loan Documents, and

other documents, assignments, transfers, liens and security rights pertaining to it, are hereby
ratified and confirmed as valid, subsisting and continuing in full force and effect as modified

QB\Personal. MAYER\7125236.1 -4-
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hereby. Borrower promises to pay the Note to the order of Lender in accordance with its terms.
Except as provided in Section 2.8 above, this Agreement does not waive any default or any right
of Lender including but not limited to any rights Lender may have against any person not a party
hereto.

4. Borrower Representations and Warranties. Borrower represents and warrants to
Lender:

4.1  Other than with respect to information provided by Borrower to Lender
with respect to Borrower's likely compliance with the Leverage Covenant, no default or event of
default under any of the Loan Documents as modified herein, nor any event, that, with the giving
of notice or the passage of time or both, would be a default or an event of default under the Loan
Documents as modified herein has occurred and is continuing.

42  Other than with respect to information provided by Borrower to Lender
with respect to Borrower's likely compliance with the Leverage Covenant, there has been no
material adverse change in the financial condition of Borrower or any other person whose
financial statement has been delivered to Lender in connection with the Loan from the most
recent financial statement received by Lender.

4.3  Other than with respect to information provided by Borrower to Lender
with respect to Borrower's likely compliance with the Leverage Covenant, each and all
representations and warranties of Borrower in the Loan Documents are accurate on the date
hereof.

4.4  Borrower has no claims, counterclaims, defenses, or set-offs with respect
to the Loan or the Loan Documents as modified herein.

4.5 The Loan Documents as modified herein are the legal, valid, and binding
obligation of Borrower, enforceable against Borrower in accordance with their terms.

46  Borrower is validly existing under the laws of the State of its formation or
organization and has the requisite power and authority to execute and deliver this Agreement and
to perform the Loan Documents as modified herein. The execution and delivery of this
Agreement and the performance of the Loan Documents as modified herein have been duly
authorized by all requisite action by or on behalf of Borrower. This Agreement has been duly
executed and delivered on behalf of Borrower.

5. Borrower Covenants. Borrower covenants with Lender:

5.1 Borrower shall execute, deliver, and provide to Lender such additional
agreements, documents, and instruments as reasonably required by Lender to effectuate the
intent of this Agreement.

5.2  Borrower fully, finally, and absolutely and forever releases and discharges
Lender and its present and former directors, shareholders, officers, employees, agents,
representatives, successors and assigns, and their separate and respective heirs, personal
representatives, successors and assigns, from any and all actions, causes of action, claims, debts,

QB\Personal. MAYER\7125236.1 -5-
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damages, demands, liabilities, obligations, and suits, of whatever kind or nature, in law or equity
of Borrower, whether now known or unknown to Borrower, and whether contingent or matured,
(i) in respect of the Loan, the Loan Documents, or the actions or omissions of Lender in respect
of the Loan or the Loan Documents, and (ii) arising from events occurring prior to the date of
this Agreement.

6. No Usury. It is expressly stipulated and agreed to be the intent of Borrower and
Lender at all times to comply with applicable state law or applicable United States federal law
(to the extent that it permits Lender to contract for, charge, take, reserve, or receive a greater
amount of interest than under state law) and that this Section shall control every other covenant
and agreement in this Agreement and the other Loan Documents. If applicable state or federal
law should at any time be judicially interpreted so as to render usurious any amount called for
under the Note or under any of the other Loan Documents, or contracted for, charged, taken,
reserved, or received with respect to the Loan, or if Lender's exercise of the option to accelerate
the maturity date of the Note, or if any prepayment by Borrower results in Borrower having paid
any interest in excess of that permitted by applicable law, then it is Lender's express intent that
all excess amounts theretofore collected by Lender shall be credited on the principal balance of
the Note and all other indebtedness and the provisions of the Note and the other Loan Documents
shall immediately be deemed reformed and the amounts thereafter collectible hereunder and
thereunder reduced, without the necessity of the execution of any new documents, so as to
comply with the applicable law, but so as to permit the recovery of the fullest amount otherwise
called for hereunder or thereunder. All sums paid or agreed to be paid to Lender for the use,
forbearance, or detention of the Loan shall, to the extent permitted by applicable law, be
amortized, prorated, allocated, and spread throughout the full stated term of the Loan until
payment in full so that the rate or amount of interest on account of the Loan does not exceed the
maximum lawful rate from time to time in effect and applicable to the Loan for so long as the
Loan is outstanding.

7. Conditions Precedent. The agreements of Lender and the modifications contained
herein shall not be binding upon Lender until Lender has executed and delivered this Agreement
and Lender has received, at Borrower’s expense, all of the following, all of which shall be in
form and content satisfactory to Lender and shall be subject to approval by Lender:

7.1  An original of this Agreement fully executed by Borrower;

7.2 If Borrower is a corporation; limited liability company, partnership or
trust, such resolutions or authorizations and such other documents as Lender may require relating
to the authority of any person executing this Agreement or other documents on behalf of that
corporation, limited liability company, partnership or trust;

7.3  Payment of an extension fee in the amount of $70,687.50; and
7.4  Payment of all the internal and external costs and expenses incurred by
Lender in connection with this Agreement (including, without limitation, inside and outside

attorneys, appraisal, appraisal review, processing, title, filing and recording costs, expenses and
fees).
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8. WAIVER OF JURY TRIAL. BORROWER WAIVES TRIAL BY JURY IN
ANY ACTION OR PROCEEDING TO WHICH BORROWER AND LENDER MAY BE
PARTIES, ARISING OUT OF, IN CONNECTION WITH OR IN ANY WAY PERTAINING
TO THIS AGREEMENT OR ANY OF THE OTHER LOAN DOCUMENTS. IT IS AGREED
AND UNDERSTOOD THAT THIS WAIVER CONSTITUTES A WAIVER OF TRIAL BY
JURY OF ALL CLAIMS AGAINST ALL PARTIES TO SUCH ACTION OR PROCEEDINGS,
INCLUDING CLAIMS AGAINST PARTIES WHO ARE NOT PARTIES TO THIS
AGREEMENT. THIS WAIVER IS KNOWINGLY, WILLINGLY AND VOLUNTARILY
MADE BY BORROWER, AND BORROWER HEREBY REPRESENTS THAT NO
REPRESENTATIONS OF FACT OR OPINION HAVE BEEN MADE BY ANY INDIVIDUAL
TO INDUCE THIS WAIVER OF TRIAL BY JURY OR TO IN ANY WAY MODIFY OR
NULLIFY ITS EFFECT. BORROWER FURTHER REPRESENTS AND WARRANTS THAT
IT HAS BEEN REPRESENTED IN THE SIGNING OF THIS AGREEMENT AND IN THE
MAKING OF THIS WAIVER BY INDEPENDENT LEGAL COUNSEL, OR HAS HAD THE
OPPORTUNITY TO BE REPRESENTED BY INDEPENDENT LEGAL COUNSEL
SELECTED OF ITS OWN FREE WILL, AND THAT IT HAS HAD THE OPPORTUNITY TO
DISCUSS THIS WAIVER WITH COUNSEL.

9. Mandatory Arbitration. Any controversy or claim between or among the parties
hereto including but not limited to those arising out of or relating to this Agreement or any
related agreements or instruments, including any claim based on or arising from an alleged tort,
shall be determined by binding arbitration in accordance with the Federal Arbitration Act (or if
not applicable, the applicable state law), the Rules of Practice and Procedure for the Arbitration
of Commercial Disputes of Judicial Arbitration and Mediation Services, Inc. ("J.AM.S."), and
the "Special Rules" set forth below. In the event of any inconsistency, the Special Rules shall
control. Judgment upon any arbitration award may be entered in any court having jurisdiction.
Any party to this Agreement may bring an action, including a summary or expedited proceeding,
to compel arbitration of any controversy or claim to which this Agreement applies in any court
having jurisdiction over such action.

(a) Special Rules. The arbitration shall be conducted in the city of the
Borrower's domicile at the time of this Agreement's execution and administered by J.A.M.S. who
will appoint an arbitrator; if J.A.M.S. is unable or legally precluded from administering the
arbitration, then the American Arbitration Association will serve. All arbitration hearings will be
commenced within ninety (90) days of the demand for arbitration; further, the arbitrator shall
only, upon a showing of cause, be permitted to extend the commencement of such hearing for up
to an additional sixty (60) days.

(b)  Reservation of Rights. Nothing in this Agreement shall be deemed to (i)
limit the applicability of any otherwise applicable statutes of limitation or repose and any
waivers contained in this Agreement; or (ii) be a waiver by Lender of the protection afforded to
it by 12 U.S.C. Sec. 91 or any substantially equivalent state law; or (iii) limit the right of Lender
(A) to exercise self help remedies such as (but not limited to) setoff, or (B) to foreclose against
any real or personal property collateral, or (C) to obtain from a court provisional or ancillary
remedies such as (but not limited to) injunctive relief or the appointment of a receiver. The
Lender may exercise such self help rights, foreclose upon such property, or obtain such
provisional or ancillary remedies before, during or after the pendency of any arbitration

QB\Personal MAYER\7125236.1 -7-




-Case 09-34356-hdht1—Claim-66-+Part2—Fited-11/69/09 Desc Attachments to
Addendum - Part 1 of 2 Page 72 of 78

proceeding brought pursuant to this Agreement. At Lender’s option, foreclosure under a deed of
trust or mortgage may be accomplished by any of the following: the exercise of a power of sale
under the deed of trust or mortgage, or by judicial sale under the deed of trust or mortgage, or by
judicial foreclosure. Neither this exercise of self help remedies nor the institution or
maintenance of an action for foreclosure or provisional or ancillary remedies shall constitute a
waiver of the right of any party, including the claimant in any such action, to arbitrate the merits
of the controversy or claim occasioning resort to such remedies.

10. THIS WRITTEN AGREEMENT REPRESENTS THE FINAL AGREEMENT
BETWEEN THE PARTIES AND MAY NOT BE CONTRADICTED BY EVIDENCE OF
PRIOR, CONTEMPORANEOUS, OR SUBSEQUENT ORAL AGREEMENTS OF THE
PARTIES.

THERE ARE NO UNWRITTEN ORAL AGREEMENTS BETWEEN PARTIES.

[SIGNATURES APPEAR ON FOLLOWING PAGE]
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EXECUTED to be effective as of the Modification Date.
BORROWER:

OPUS WEST CORPORATION, a Minnesota
corporation

o (hads Vo v/

Name:

LENDER:

BANK OF AMERICA, N.A,, a national banking
association, successor by merger to LaSalle Bank
National Association
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CONSENT OF PARTICIPANT

1. PARK NATIONAL BANK, a national banking association ("Participant"), and
BANK OF AMERICA, N.A,, a national banking association, successor by merger to
LaSalle Bank National Association ("Principal”), are parties to that Participation
Agreement dated March 22, 2007 by which Purchaser bought an undivided 50%
participation in the Loan and Loan Documents;

2. Principal shall deliver to Participant 50% of the extension fee to be paid by Opus
West Corporation, a Minnesota corporation ("Borrower") in connection with the
Modification Agreement between Principal and Borrower (the "Modification
Agreement") in the form attached hereto as Exhibit "A"; and

3. Participant hereby acknowledges receipt of and consents to the terms of the
Modification Agreement.

Date: / Z,/ 9/,/ o8

PARK NATIONAL BANK, a national
banking association

By:

Name: s 5
Title: 7

PARTICIPANT

QB\Personal. MAYER\7138782.2
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DEED OF TRUST, ASSIGNMENT OF LEASES AND RENTS, SECURITY
AGREEMENT, FIXTURE FILING AND FINANCING STATEMENT
by

OPUS WEST CORPORATION, a Minnesota corporation, Trustor
to and for the benefit of
CHICAGO TITLE INSURANCE COMPANY, Trustee
and

LASALLE BANK NATIONAL ASSOCIATION,
a national banking association, Beneficiary

THIS DOCUMENT PREPARED BY AND
AFTER RECORDING RETURN TO:

Schwartz Cooper Chartered

180 North LaSalle Street

Suite 2700

Chicago, Illinois 60601

Attn: Michael D. Rothstein, Esq.
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DEED OF TRUST, ASSIGNMENT OF LEASES AND RENTS, SECURITY
AGREEMENT, FIXTURE FILING AND FINANCING STATEMENT

THIS DOCUMENT SECURES, AMONG OTHER THINGS, OBLIGATIONS
THAT PROVIDE FOR ADJUSTMENTS IN THE INTEREST RATE AND PAYMENT
AMOUNTS FOR LOANS AND A BALLOON PAYMENT.

THIS DEED OF TRUST, ASSIGNMENT OF LEASES AND RENTS, SECURITY
AGREEMENT, FIXTURE FILING AND FINANCING STATEMENT (D f Trust”) s
made as of the 4th day of January, 2007 by OPUS WEST CORPORATION, a Minnesota
corporation, whose mailing address is, 2555 East Camelback Road, Suite 800, Phoenix, Arizona
85016(“Trugtor™), to CHICAGO TITLE INSURANCE COMPANY (“Trustee™), for the benefit
of LASALLE BANK NATIONAL ASSOCIATION, a national banking association, its

successors and assigns (“Beneficiary”).
RECITALS:

A Beneficiary has agreed to loan to the Trustor the principal amount of Twenty
Eight Million Two Hundred Seventy Five Thousand and 00/100 Doilars ($28,275,000.00) (the
“Loan”™). The Loan shall be evidenced by that certain Promissory Note of even date herewith (as
amended, restated or replaced from time to time, the “Note”), executed by the Trustor and made
payable to the order of Beneficiary, in the principal amount of the Loan and due on January 4,
2008 as may be extended to January 4, 2009 (the “Maturjty Date”), except as may be accelerated
pursuant to the terms hereof, of the Note or of any other document or instrument now or
hereafter given to evidence or secure the payment of the Note or delivered to induce the
Beneficiary to disburse the proceeds of the Loan (the Note this Deed of Trust, together with such
other documents, as amended, restated or replaced from time to time, being collectively referred
to herein as the “Loan Documents”).

B. A condition precedent to Beneficiary’s extension of the Loan to Trustor is the
execution and delivery by Trustor of this Deed of Trust.

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of
which are hereby acknowledged, the Trustor agrees as follows:

Trustor, in consideration of the indebtedness herein recited and the trust herein created,
irrevocably transfer, grants, conveys and assigns unto Trustee, IN TRUST, WITH POWER OF
SALE, all of Trustor’s estate, right, title and interest, now owned or hereafter acquired, including
any reversion or remainder interest, in and to the following property (referred to collectively
herein as “Premises”), all of which property, rights and interests are hereby pledged primarily
and on a parity with the Real Estate (as defined below) and not secondarily:

THE REAL ESTATE located in the State of California and legally described on
Exhibit A attached hereto and made a part hereof, including all heretofore or hereafier vacated
400135.3 044497-392359

1299200 Z08




Case 09-34356-hdh11 Claim 66-1 Part 3 Filed 11/09/09 Desc Attachments to
Addendum - Part2 of 2 Page 2 of 78

alleys and streets abutting the property, and all easements, rights, appurtenances, tenements,
hereditaments, rents, royalties, mineral, oil and gas rights and profits, water, water rights, and
water stock appurtenant to the property (“Real Estate”);

TOGETHER WITH all improvements of every nature whatsoever now or hereafter
situated on the Real Estate, and all fixtures and personal property of every nature whatsoever
now or hereafter owned by Trustor and on, or used in connection with the Real Estate or the
improvements thereon, or in connection with any construction thereon, including all extensions,
additions, improvements, betterments, renewals, substitutions and replacements to any of the
foregoing and all of the right, title and interest of Trustor in and to any such personal property or
fixtures together with the benefit of any deposits or payments now or hereafter made on such
personal property or fixtures by Trustor or on its behalf (the “Improvements™);

TOGETHER WITH all easements, rights of way, gores of real estate, streets, ways,
alleys, passages, sewer rights, waters, water courses, water rights and powers, and all estates,
rights, titles, interests, privileges, liberties, tenements, hereditaments and appurtenances
whatsoever, in any way now or hereafter belonging, relating or appertaining to the Real Estate,
and the reversions, remainders, rents, issues and profits thereof, and all the estate, right, title,
interest, property, possession, claim and demand whatsoever, at law as well as in equity, of
Trustor of, in and to the same;

TOGETHER WITH all rents, revenues, issues, profits, proceeds, income, royalties,
“accounts,” including “health-care-insurance receivables,” escrows, letter-of-credit rights (each
as defined in the Code hereinafter defined), security deposits, impounds, reserves, tax refunds
and other rights to monies from the Premises and/or the businesses and operations conducted by
Trustor thereon, to be applied against the Indebtedness (hereinafter defined); provided, however,
that Trustor, so long as no Event of Default (as hereinafter defined) has occurred hereunder, may
collect rent as it becomes due, but not more than one (1) month in advance thereof’

TOGETHER WITH all interest of Trustor in all leases now or hereafter on the
Premises, whether written or oral (*Leases”), together with all security therefor and all monies
payable thereunder, subject, however, to the conditional permission hereinabove given to Trustor
to collect the rentals under any such Lease;

TOGETHER WITH all fixtures and articles of personal property now or hereafter
owned by Trustor and forming a part of or used in connection with the Real Estate or the
Improvements, including, but without limitation, any and all air conditioners, antennae,
appliances, apparatus, awnings, basins, bathtubs, bidets, boilers, bookcases, cabinets, carpets,
coolers, curtains, dehumidifiers, disposals, doors, drapes, dryers, ducts, dynamos, elevators,
engines, equipment, escalators, exercise equipment, fans, fittings, floor coverings, furnaces,
furnishings, furniture, hardware, heaters, humidifiers, incinerators, lighting, machinery, motors,
ovens, pipes, plumbing, pumps, radiators, ranges, recreational facilities, refrigerators, screens,
security systems, shades, shelving, sinks, sprinklers, stokers, stoves, toilets, ventilators, wall
coverings, washers, windows, window coverings, wiring, and all renewals or replacements
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thereof or articles in substitution therefor, whether or not the same are or shall be attached to the
Real Estate or the Improvements in any manner; it being mutually agreed that all of the aforesaid
property owned by Trustor and placed on the Real Estate or the Improvements, so far as
permitted by law, shall be deemed to be fixtures, a part of the realty, and security for the
Indebtedness (as hereinafter defined); notwithstanding the agreement hereinabove expressed that
certain articles of property form a part of the realty covered by this Deed of Trust and be
appropriated to its use and deemed to be realty, to the extent that such agreement and declaration
may not be effective and that any of said articles may constitute goods (as said term is used in
the Uniform Commercial Code in effect from time to time in the state of California) (the
“Code”), this instrument shall constitute a security agreement, creating a security interest in such
goods, as collateral, in Trustee for the benefit of Beneficiary, as a secured party, and Trustor, as
Debtor, all in accordance with the Code; and

TOGETHER WITH all of Trustor’s interests in “general intangibles” including
“payment intangibles” and “software” (each as defined in the Code) now owned or hereafter
acquired and related to the Premises, including, without limitation, all of Trustor’s right, title and
interest in and to: (i) all agreements, licenses, permits and contracts to which Trustor is or may
become a party and which relate to the Premises; (ii) all obligations and indebtedness owed to
Trustor thereunder; (iii) all intellectual property related to the Premises; and (iv) all choses in
action and causes of action relating to the Premises;

TOGETHER WITH all of Trustor’s accounts now owned or hereafter created or
acquired as relate to the Premises, including, without limitation, all of the following now owned
or hereafter created or acquired by Trustor: (i) accounts, contract rights, health-care-insurance
receivables, book debts, notes, drafts, and other obligations or indebtedness owing to the Trustor
ansing from the sale, lease or exchange of goods or other property and/or the performance of
services; (ii) the Trustor’s rights in, to and under all purchase orders for goods, services or other
property; (iii) the Trustor’s rights to any goods, services or other property represented by any of
the foregoing; (iv) monies due to become due to the Trustor under all contracts for the sale, lease
or exchange of goods or other property and/or the performance of services including the right to
payment of any interest or finance charges in respect thereto (whether or not yet earned by
performance on the part of the Trustor), (v) “securities”, “investment property,” “financial
assets,” and “securities entitlements” (each as defined in the Code), and (vi) proceeds of any of
the foregoing and all collateral security and guaranties of any kind given by any person or entity
with respect to any of the foregoing; and all warranties, guarantees, permits and licenses in favor
of Trustor with respect to the Premises;

TOGETHER WITH all proceeds of the foregoing, including, without limitation, all
judgments, awards of damages and settlements hereafter made resulting from condemnation
proceeds or the taking of the Premises or any portion thereof under the power of eminent
domain, any proceeds of any policies of insurance, maintained with respect to the Premises or
proceeds of any sale, option or contract to sell the Premises or any portion thereof, and
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TO HAVE AND TO HOLD the Premises, unto Trustee for the benefit of Beneficiary,
its successors and assigns, forever, for the purposes and upon the uses herein set forth together
with all right to possession of the Premises after the occurrence of any Event of Default; Trustor
hereby RELEASING AND WAIVING all rights under and by virtue of the homestead
exemption faws of the State of California.

FOR THE PURPOSE OF SECURING: (i) the payment of the Loan and all interest,
late charges, LIBOR breakage charges (including any Make Whole Costs described in the Note)
prepayment premium (if any), exit fee, interest rate swap or hedge expenses (if any),
reimbursement obligations, fees and expenses for letters of credit issued by Beneficiary for the
benefit of Trustor, if any, and other indebtedness evidenced by or owing under the Note, any of
the other Loan Documents, any interest rate swap or hedge agreement now or hereafter entered
into between Trustor and Beneficiary and any application for letters of credit and master letter of
credit agreement, together with any extensions, modifications, renewals or refinancings of any of
the foregoing; (ii) the performance and observance of the covenants, conditions, agreements,
representations, warranties and other liabilities and obligations of Trustor or any other obligor to
or benefiting Beneficiary which are evidenced or secured by or otherwise provided in the Note,
this Deed of Trust or any of the other Loan Documents; and (iii) the reimbursement to
Beneficiary of any and all sums incurred, expended or advanced by Beneficiary pursuant to any
term or provision of or constituting additional indebtedness under or secured by this Deed of
Trust, any of the other Loan Documents, any interest rate swap or hedge agreement or any
application for letters of credit and master letter of credit agreement, with interest thereon as
provided herein or therein (collectively, “Indebtedness™).

. TO HAVE AND TO HOLD the above granted and described Premises unto and to the
use and benefit of Trustee, IN TRUST WITH POWER OF SALE, and Trustor does hereby bind
itself, and its successors and assigns, to WARRANT AND DEFEND title to the Premises,
forever,

PROVIDED, HOWEVER, these presents are upon the express condition that, if Trustor
shall pay to Beneficiary the Indebtedness at the time and in the manner provided in this Deed of
Trust and shall abide by and comply with each and every covenant and condition set forth herein
and in the other Loan Documents in a timely manner, these presents and the estate hereby
granted shall cease, terminate and be void;

IT IS FURTHER UNDERSTOOD AND AGREED THAT:

1. Title. Trustor represents, warrants and covenants that (a) Trustor is the holder of
the fee simple title to the Premises, free and clear of all liens and encumbrances, except those
liens and encumbrances in favor of or.for the benefit of Beneficiary and as otherwise described
on Exhibit B attached hereto (“Permitted Exceptions”); and (b) Trustor has legal power and
authority to grant, bargain, sell, and convey the Premises. Trustor will warrant and forever
defend unto Trustee and unto Beneficiary the title to the Premises against all claims and
demands, subject only to the Permitted Exceptions.

400135.3 044497-39259 4
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2. Maintenance, Repair, Restoration, Prior Liens, Parking. Trustor covenants
that, so long as any portion of the Indebtedness remains unpaid, Trustor will:

(a)  promptly repair, restore or rebuild any Improvements now or hereafier on
the Premises which may become damaged or be destroyed to a condition substantially
similar to the condition immediately prior to such damage or destruction, whether or not
proceeds of insurance are available or sufficient for the purpose;

(b)  keep the Premises in good condition and repair, without waste, and free
from mechanics’, materialmen’s or like liens or claims or other liens or claims for lien
(subject 10 Trustor’s right to contest liens as permitted by the terms of Paragraph 28
hereof);

()  pay when due the Indebtedness in accordance with the terms of the Note
and the other Loan Documents and duly perform and observe all of the terms, covenants
and conditions to be observed and performed by Trustor under the Note, this Deed of
Trust and the other Loan Documents;

(d)  pay when due any indebtedness which may be secured by a permitted lien
or charge on the Premises on a parity with, superior to or inferior to the lien hereof, and
upon request exhibit satisfactory evidence of the discharge of such lien to the Beneficiary
(subject to Trustor’s right to contest liens as permitted by the terms of Paragraph 28
hereof);

(¢)  complete within a reasonable time any Improvements now or at any time
in the process of erection upon the Premises;

() comply with all requirements of law, municipal ordinances or restrictions
and covenants of record with respect to the Premises and the use thereof;

(g)  obtain and maintain in full force and effect, and abide by and satisfy the
material terms and conditions of, all material permits, licenses, registrations and other
authorizations with or granted by any governmental authorities that may be required from
time to time with respect to the performance of its obligations under this Deed of Trust;

{(h)  make no material alterations in the Premises or demolish any portion of
the Premises without Beneficiary’s prior written consent, except as required by law or
municipal ordinance;

) suffer or permit no change in the use or general nature of the occupancy of
the Premises, without the Beneficiary’s prior written consent;

{)) pay when due all operating costs of the Premises;

400133.3 044497-39239 5
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(k) not initiate or acquiesce in any zoning reclassification with respect to the
Premises, without Beneficiary’s prior written consent;

0] provide and thereafter maintain adequate parking areas within the
Premises as may be required by law, ordinance or regulation (whichever may be greater),
together with any sidewalks, aisles, streets, driveways and sidewalk cuts and sufficient
paved areas for ingress, egress and right-of-way to and from the adjacent public
thoroughfares necessary or desirable for the use thereof; and

(m)  shall comply, and shall cause the Premises at all times to be operated in
compliance, with all federal, state, local and municipal environmental, health and safety
laws, statutes, ordinances, rules and regulations, including, without limitation, Trustor
shall (i) ensure, and cause each of its subsidiaries to ensure, that no person who owns
twenty percent (20.00%) or more of the equity interests in the Trustor, or otherwise
controls the Trustor or any of its subsidiaries is or shall be listed on the Specially
Designated Nationals and Blocked Person List or other similar lists maintained by the
Office of Foreign Assets Control ("QFAC”), the Department of the Treasury or included
in any Executive Orders, (ii) not use or permit the use of the proceeds of the Loan to
violate any of the foreign asset control regulations of OFAC or any enabling statute or
Executive Order relating thereto, and (iii) comply, and cause each of its subsidiaries to
comply, with all applicable Bank Secrecy Act ("BSA”) laws and regulations, as
amended.

3 Payment of Taxes and Assessments. Trustor will pay prior to delinquency and
before any penalty attaches, all general and special taxes, assessments, water charges, sewer

charges, and other fees, taxes, charges and assessments of every kind and nature whatsoever (all
herein generally called “Taxes”), whether or not assessed against Trustor, if applicable to the
Premises or any interest therein, or the Indebtedness, or any obligation or agreement secured
hereby, subject to Trustor’s right to contest the same, as provided by the terms hereof: and
Trustor will, upon written request, furnish to the Beneficiary duplicate receipts therefor within
ten (10) days after Beneficiary’s request.

4. Tax Deposits. Upon an Event of Default and at Beneficiary’s request, Trustor
shall deposit with Beneficiary, on the first day of each month until the Indebtedness is fully paid,
a sum equal to one-twelfth (1/12th) of 105% of the most recent ascertainable annual Taxes on the
Premises. If requested by Beneficiary, Trustor shall also deposit with Beneficiary an amount of
money which, together with the aggregate of the monthly deposits to be made pursuant to the
preceding sentence as of one month prior to the date on which the next instaliment of annual
Taxes for the current calendar year become due, shall be sufficient to pay in full such instaliment
of annual Taxes, as estimated by Beneficiary. Such deposits are to be held without any
allowance of interest and are to be used for the payment of Taxes next due and payable when
they become due. So long as no Event of Default shall exist, Beneficiary shall, at its option, pay
such Taxes when the same become due and payable (upon submission of appropriate bills
therefor from Trustor) or shall release sufficient funds to Trustor for the payment thereof. If the
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funds so deposited are insufficient to pay any such Taxes for any year (or installments thereof, as
applicable) when the same shall become due and payable, Trustor shall, within ten (10) days
after receipt of written demand therefor, deposit additional funds as may be necessary to pay
such Taxes in full. If the funds so deposited exceed the amount required to pay such Taxes for
any year, the excess shall be applied toward subsequent deposits. Said deposits need not be kept
separate and apart from any other funds of Beneficiary. Beneficiary, in making any payment
hereby authorized relating to Taxes, may do so according to any bill, statement or estimate
procured from the appropriate public office without inquiry into the accuracy of such bill,
statement or estimate or into the validity of any tax, assessment, sale, forferture, tax lien or title
or claim thereof,

S. Beneficiary’s Interest In and Use of Deposits. Upon an Event of Default,
Beneficiary may, at its option, apply any monies at the time on deposit pursuant to Paragraph 4

hereof to cure an Event of Default or to pay any of the Indebtedness in such order and manner as
Beneficiary may elect. If such deposits are used to cure an Event of Default or pay any of the
Indebtedness, Trustor shall immediately, upon demand by Beneficiary, deposit with Beneficiary
an amount equal to the amount expended by Trustor from the deposits. When the Indebtedness
has been fully paid, any remaining deposits shall be returned to Trustor. Such deposits are
hereby pledged as additional security for the Indebtedness and shall not be subject to the
direction or control of Trustor. Beneficiary shall not be liable for any failure to apply to the
payment of Taxes any amount so deposited unless Trustor, prior to an Event of Default, shall
have requested Beneficiary in writing to make application of such funds to the payment of such
amounts, accompanied by the bills for such Taxes. Beneficiary shall not be liable for any act or
omission taken in good faith or pursuant to the instruction of any party.

6. Insurance.

(@)  Trustor shall at all times keep all buildings, improvements, fixtures and
articles of personal property now or hereafter situated on the Premises insured against
loss or damage by fire and such other hazards as may reasonably be required by
Beneficiary, in accordance with the terms, coverages and provisions described on
Exhibit C attached hereto and made a part hereof, and such other insurance as
Beneficiary may from time to time reasonably require; provided, however, Trustor shall
not be required to obtain property insurance until such time as improvements are located
on the Real Estate. Unless Trustor provides Beneficiary evidence of the insurance
coverages required hereunder, Beneficiary may purchase insurance at Trustor’s expense
to cover Beneficiary’s interest in the Premises. The insurance may, but need not, protect
Trustor’s interest. The coverages that Beneficiary purchases may not pay any claim that
Trustor makes or any claim that is made against Trustor in connection with the Premises.
Trustor may later cancel any insurance purchased by Beneficiary, but only after
providing Beneficiary with evidence that Trustor has obtained insurance as required by
this Deed of Trust. If Beneficiary purchases insurance for the Premises, Trustor will be
responsible for the costs of such insurance, including, without limitation, interest and any
other charges which Beneficiary may impose in connection with the placement of the
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insurance, until the effective date of the cancellation or expiration of the insurance. The
costs of the insurance may be added to the Indebtedness. The cost of the insurance may
be more than the cost of insurance Trustor may be able to obtain on its own.

(b)  Trustor shall not take out separate insurance concurrent in form or
contributing in the event of loss with that required to be maintained hereunder unless
Beneficiary is included thereon as the loss payee or an additional insured as applicable,
under a standard mortgage clause acceptable to Beneficiary and such separate insurance
is otherwise acceptable to Beneficiary.

(c) In the event of loss, Trustor shall give prompt notice thereof to
Beneficiary, who, if such loss exceeds the lesser of ten percent (10%) of the Indebtedness
or Five Hundred Thousand Dollars ($500,000) (“Threshold™), shall have the sole and
absolute right to make proof of loss. If such loss exceeds the Threshold or if such loss is
equal to or less than the Threshold and the conditions set forth in clauses (i), (i) and
(iii) of the immediately succeeding sentence are not satisfied, then Beneficiary, solely and
directly shall receive such payment for loss from each insurance company concerned. If
and only if (i) such loss is equal to or less than the Threshold, (it) no Event of Default or
event that with the passage of time, the giving of notice or both would constitute an Event
of Default then exists, and (iii) Beneficiary reasonably determines that the work required
to complete the repair or restoration of the Premises necessitated by such loss can be
completed no later than six (6) months prior to the Maturity Date, then Beneficiary shall
endorse to Trustor any such payment and Trustor may collect such payment directly.
Beneficiary shall have the right, at its option and in its sole discretion, to apply any
insurance proceeds received by Beneficiary pursuant to the terms of this paragraph, after
the payment of all of Beneficiary’s expenses, either (i) on account of the Indebtedness,
irrespective of whether such principal balance is then due and payable, whereupon
Beneficiary may declare the whole of the balance of Indebtedness plus any exit fee
described in the Note to be due and payable, or (ii) to the restoration or repair of the
property damaged as provided in subparagraphd below; provided, however, that
Beneficiary hereby agrees to permit the application of such proceeds to the restoration or
repair of the damaged property, subject to the provisions of subparagraph d below, if (i)
Beneficiary has received satisfactory evidence that such restoration or repair shall be
completed no later than the date that is six (6) months prior to the Maturity Date, and
(ii) no Event of Default, or event that with the passage of time, the giving of notice or
both would constitute an Event of Default, then exists. If insurance proceeds are made
available to Trustor by Beneficiary as hereinafter provided, Trustor shall repair, restore or
rebuild the damaged or destroyed portion of the Premises so that the condition and value
of the Premises are substantially the same as the condition and value of the Premises
prior to being damaged or destroyed. Any insurance proceeds applied on account of the
unpaid principal balance of the Note shall be subject to any exit fee described in the Note.
In the event of foreclosure of this Deed of Trust, all right, title and interest of Trustor in
and to any insurance policies then in force shall pass to the purchaser at the foreclosure
sale.
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Trustor shall comply with the following conditions:
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(i) Before commencing to repair, restore or rebuild following damage
to, or destruction of, all or a portion of the Premises, whether by fire or other
casualty, Trustor shall obtain from Beneficiary its reasonable approval of all site
and building plans and specifications pertaining to such repair, restoration or
rebuilding.

(i)  Prior to each payment or application of any insurance proceeds to
the repair or restoration of the improvements upon the Premises to the extent
permitted in subparagraph ¢ above (which payment or application may be made,
at Beneficiary’s option, through an escrow, the terms and conditions of which are
satisfactory to Beneficiary and the cost of which is to be borne by Trustor),
Beneficiary shall be satisfied as to the following:

(a)  no Event of Default or any event which, with the passage of
time or giving of notice would constitute an Event of Defauh, has
occurred;

(b)  either such Improvements have been fully restored, or the
expenditure of money as may be received from such insurance proceeds
will be sufficient to repair, restore or rebuild the Premises, free and clear
of all liens, claims and encumbrances, except the lien of this Deed of
Trust and the Permitted Exceptions, or, if such insurance proceeds shall be
insufficient to repair, restore and rebuild the Premises, Trustor has
deposited with Beneficiary such amount of money which, together with
the insurance proceeds shall be sufficient to restore, repair and rebuild the
Premises; and

{(c) prior to each disbursement of any such proceeds,
Beneficiary shall be furnished with a statement of Beneficiary’s architect
(the cost of which shall be borne by Trustor), certifying the extent of the
repair and restoration completed to the date thereof, and that such repairs,
restoration, and rebuilding have been performed to date in conformity with
the plans and specifications approved by Beneficiary and with all statutes,
regulations or ordinances (including building and zoning ordinances)
affecting the Premises; and Beneficiary shall be furnished with appropriate
evidence of payment for labor or materials furnished to the Premises, and
total or partial lien waivers substantiating such payments.

(iii)  If Trustor shall fail to restore, repair or rebuild the Improvements
within a time deemed reasonably satisfactory by Beneficiary, then Beneficiary, at
its option, may (a) commence and perform all necessary acts to restore, repair or
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rebuild the said Improvements for or on behalf of Trustor, or (b) declare an Event
of Default. If insurance proceeds shall exceed the amount necessary to complete
the repair, restoration or rebuilding of the Improvements, such excess shall be
applied on account of the Indebtedness irrespective of whether such Indebtedness
is then due and payable without payment of any premium or penalty.

7. Condemnation. If all or any part of the Premises are damaged, taken or
acquired, either temporarily or permanently, in any condemnation proceeding, or by exercise of
the right of eminent domain, the amount of any award or other payment for such taking or
damages made in consideration thereof, to the extent of the full amount of the remaining unpaid
Indebtedness, is hereby assigned to Trustee for the benefit of Beneficiary, who is empowered to
collect and receive the same and to give proper receipts therefor in the name of Trustor and the
same shall be paid forthwith to Beneficiary. Such award or monies shall be applied on account
of the Indebtedness, irrespective of whether such Indebtedness is then due and payable and, at
any time from and after the taking Beneficiary may declare the whole of the balance of the
Indebtedness plus any exit fee to be due and payable. Notwithstanding the provisions of this
paragraph to the contrary, if any condemnation or taking of less than the entire Premises occurs
and provided that no Event of Default and no event or circumstance which with the passage of
time, the giving of notice or both would constitute an Event of Default then exists, and if such
partial condemnation, in the reasonable discretion of Beneficiary, has no material adverse effect
on the operation or value of the Premises, then the award or payment for such taking or
consideration for damages resulting therefrom may be collected and received by Trustor, and
Beneficiary hereby agrees that in such event it shall not declare the Indebtedness to be due and
payable, if it is not otherwise then due and payable.

8. Stamp Tax. If, by the laws of the United States of America, or of any state or
political subdivision having jurisdiction over Trustor, any tax is due or becomes due in respect of
the execution and delivery of this Deed of Trust, the Note or any of the other Loan Documents,
Trustor shall pay such tax in the manner required by any such law. Trustor further agrees to
reimburse Beneficiary for any sums which Beneficiary may expend by reason of the imposition
of any such tax. Notwithstanding the foregoing, Trustor shall not be required to pay any income
or franchise taxes of Beneficiary.

9. Lease Assignment. Trustor acknowledges that, concurrently herewith, Trustor
has executed and delivered to Beneficiary, as additional security for the repayment of the Loan,
an Assignment of Rents and Leases (*Assignment”) pursuant to which Trustor has assigned to
Beneficiary interests in the leases of the Premises and the rents and income from the Premises.
All of the provisions of the Assignment are hereby incorporated herein as if fully set forth at
length in the text of this Deed of Trust. Trustor agrees to abide by all of the provisions of the
Assignment.

10.  Effect of Extensions of Time and Other Changes. If the payment of the
Indebtedness or any pan thereof is extended or varied, if any part of any security for the payment

of the Indebtedness is released, if the rate of interest charged under the Note is changed or if the
4001353 044497-39259 10
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time for payment thereof is extended or varied, all persons now or at any time hereafter liable
therefor, or interested in the Premises or having an interest in Trustor, shall be held to assent to
such extension, variation, release or change and their liability and the lien and all of the
provisions hereof shall continue in full force, any right of recourse against all such persons being
expressly reserved by Beneficiary, notwithstanding such extension, variation, release or change.

1).  Effect of Changes in Laws Reparding Taxation. If any law is enacted after the

date hereof requiring (a) the deduction of any lien on the Premises from the value thereof for the
purpose of taxation or (b) the imposition upon Beneficiary of the payment of the whole or any
part of the Taxes, charges or liens herein required to be paid by Trustor, or (c) a change in the
method of taxation of mortgages, deeds of trust, or debts secured by mortgages or deeds of trust
or Beneficiary’s interest in the Premises, or the manner of collection of taxes, so as to affect this
Deed of Trust or the Indebtedness or the holders thereof, then Trustor, upon demand by
Beneficiary, shall pay such Taxes or charges, or reimburse Beneficiary therefor, provided,
however, that Trustor shall not be deemed to be required to pay any income or franchise taxes of
Beneficiary. Notwithstanding the foregoing, if in the opinion of counsel for Beneficiary it is or
may be unlawful to require Trustor to make such payment or the making of such payment might
result in the imposition of interest beyond the maximum amount permitted by law, then
Beneficiary may declare all of the Indebtedness to be immediately due and payable.

12.  Beneficiary’s Performance of Defaulted Acts and Expenses Incurred by
Beneficiary. [f an Event of Default has occurred, Beneficiary may, but need not, make any

payment or perform any act herein required of Trustor in any form and manner deemed
expedient by Beneficiary, and may, but need not, make full or partial payments of principal or
interest on prior encumbrances, if any, and purchase, discharge, compromise or settle any tax
lien or other prior lien or title or claim thereof, or redeem from any tax sale or forfeiture affecting
the Premises or consent to any tax or assessment or cure any default of Trustor in any lease of
the Premises. All monies paid for any of the purposes herein authorized and all expenses paid or
incurred in connection therewith, including reasonable attorneys’ fees, and any other monies
advanced by Beneficiary in regard to any tax referred to in Paragraph 8 above or to protect the
Premises or the lien hereof, shall be so much additional Indebtedness, and shall become
immediately due and payable by Trustor to Beneficiary, upon demand, and with interest thereon
accruing from the date of such demand until paid at the Default Rate (as defined in the Note)
then in effect. In addition to the foregoing, any costs, expenses and fees, including reasonable
attorneys’ fees, incurred by Beneficiary in connection with (a) sustaining the lien of this Deed of
Trust or its priority, (b)protecting or enforcing any of Beneficiary's rights hereunder,
(c) recovering any Indebtedness, {(d) any litigation or proceedings affecting the Note, this Deed
of Trust, any of the other Loan Documents or the Premises, including without limitation,
bankruptcy and probate proceedings, or (e) preparing for the commencement, defense or
participation in any threatened litigation or proceedings affecting the Note, this Deed of Trust,
any of the other Loan Documents or the Premises, shall be so much additional Indebtedness, and
shall become immediately due and payable by Trustor to Beneficiary, upon demand, and with
interest thereon accruing from the date of such demand until paid at the Defaul Rate. The
interest accruing under this Paragraph 12 shall be immediately due and payable by Trustor to
4001353 044497-39259 11
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Beneficiary, and shall be additional Indebtedness evidenced by the Note and secured by this
Deed of Trust. Beneficiary’s failure to act shall never be considered as a waiver of any right
accruing to Beneficiary on account of any Event of Default. Should any amount paid out or
advanced by Beneficiary hereunder, or pursuant to any agreement executed by Trustor in
connection with the Loan, be used directly or indirectly to pay off, discharge or satisfy, in whole
or in part, any lien or encumbrance upon the Premises or any part thereof, then Beneficiary shall
be subrogated to any and all rights, equal or superior titles, liens and equities, owned or claimed
by any owner or holder of said outstanding liens, charges and indebtedness, regardless of
whether said liens, charges and indebtedness are acquired by assignment or have been released
of record by the holder thereof upon payment.

13.  Security Agreement. Trustor and Beneficiary agree that this Deed of Trust shall
constitute a Security Agreement within the meaning of the Code with respect to (a) all sums at
any time on deposit for the benefit of Trustor or held by the Beneficiary (whether deposited by
or on behalf of Trustor or anyone else) pursuant to any of the provisions of this Deed of Trust or
the other Loan Documents, and (b) with respect to any personal property included in the granting
clauses of this Deed of Trust, which personal property may not be deemed to be affixed to the
Premises or may not constitute a “fixture” (within the meaning the Code) (which property is
hereinafter referred to as “Personal Property”), and all replacements of, substitutions for,
additions to, and the proceeds thereof, and the “supporting obligations” (as defined in the Code)
(all of said Personal Property and the replacements, substitutions and additions thereto and the
proceeds thereof being sometimes hereinafter collectively referred to as “Collateral’”), and that a
security interest in and to the Collateral is hereby granted to the Beneficiary, and the Collateral
and all of Trustor’s right, title and interest therein are hereby assigned to Beneficiary, all to
secure payment of the Indebtedness. All of the provisions contained in this Deed of Trust pertain
and apply to the Collateral as fully and to the same extent as to any other property comprising the
Premises; and the following provisions of this Paragraph shall not limit the applicability of any
other provision of this Deed of Trust but shall be in addition thereto:

(a) Trustor (being the Debtor as that term is used in the Code) is and will be
the true and lawful owner of the Collateral and has rights in and the power to transfer the
Collateral, subject to no liens, charges or encumbrances other than the lien hereof, other
liens and encumbrances benefiting Beneficiary and no other party, and liens and
encumbrances, if any, expressly permitted by the other Loan Documents.

(b)  The Collateral is to be used by Trustor solely for business purposes.

(c)  The Collateral will be kept at the Real Estate and, except for Obsolete
Collateral (as hereinafter defined), will not be removed therefrom without the consent of
Beneficiary (being the Secured Party as that term is used in the Code). The Collateral
may be affixed to the Real Estate but will not be affixed to any other real estate.

(d)  The only persons having any interest in the Premises are Trustor, Trustee,
Beneficiary and holders of interests, if any, expressly permitted hereby.

400133.3 044497-39259 12

Claim 66-1 Part 3 Filed 11/09/09 Desc Attachments to



Case 09-34356-hdh11
Addendum - Part 2 of 2 Page 13 of 78

TZy 92060 LO

(¢) No Financing Statement (other than Financing Statements showing
Beneficiary as the sole secured party, or with respect to liens or encumbrances, if any,
expressly permitted hereby) covering any of the Collateral or any proceeds thereof is on
file in any public office except pursuant hereto; and Trustor, at its own cost and expense,
upon demand, will furnish to Beneficiary such further information and will execute and
deliver to Beneficiary such financing statements and other documents in form satisfactory
to Beneficiary and will do all such acts as Beneficiary may request at any time or from
time to time or as may be necessary or appropriate to establish and maintain a perfected
security interest in the Collateral as security for the Indebtedness, subject to no other liens
or encumbrances, other than liens or encumbrances benefiting Beneficiary and no other
party and liens and encumbrances (if any) expressly permitted hereby; and Trustor will
pay the cost of filing or recording such financing statements or other documents, and this
instrument, in all public offices wherever filing or recording is deemed by Beneficiary to
be desirable. Trustor hereby irrevocably authorizes Beneficiary at any time, and from
time to time, to file in any jurisdiction any initial financing statements and amendments
thereto that (i) indicate the Collateral as all assets of Trustor (or words of similar effect),
regardless of whether any particular asset comprised in the Collateral falls within the
scope of Article 9 of the Uniform Commercial Code of the jurisdiction wherein such
financing statement or amendment is filed (including, without limitation, the Code), or as
being of an equal or lesser scope or within greater detail, and (ii) contain any other
information required by Section 5 of Article 9 of the Uniform Commercial Code of the
jurisdiction wherein such financing statement or amendment is filed regarding the
sufficiency or filing office acceptance of any financing statement or amendment,
including whether Trustor is an organization, the type of organization and any
organizational identification number issued to Trustor, and in the case of a financing
statement filed as a fixture filing or indicating Collateral as as-extracted collateral or
timber to be cut, a sufficient description of real property to which the Collateral relates.
Trustor agrees to furnish any such information to Beneficiary promptly upon request.
Trustor further ratifies and affirms its authorization for any financing statements and/or
amendments thereto, executed and filed by or on behalf of Beneficiary in any jurisdiction
prior to the date of this Deed of Trust.

4] Upon an Event of Default hereunder, Beneficiary shall have the remedies
of a secured party under the Code, including, without limitation, the right to take
immediate and exclusive possession of the Collateral, or any part thereof, and for that
purpose, so far as Trustor can give authority therefor, with or without judicial process,
may enter (if this can be done without breach of the peace) upon any place which the
Collateral or any part thereof may be situated and remove the same therefrom (provided
that if the Collateral is affixed to real estate, such removal shall be subject to the
conditions stated in the Code); and Beneficiary shall be entitled to hold, maintain,
preserve and prepare the Coliateral for sale, until disposed of, or may propose to retain
the Collateral subject to Trustor’s right of redemption in satisfaction of Trustor’s
obligations, as provided in the Code. Beneficiary may render the Collateral unusable
without removal and may dispose of the Collateral on the Premises. Beneficiary may
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require Trustor to assemble the Collateral and make it available to Beneficiary for its
possession at a place to be designated by Beneficiary which is reasonably convenient to
both parties. Beneficiary will give Trustor at least ten (10) days’ notice of the time and
place of any public sale of the Collateral or of the time after which any private sale or any
other intended disposition thereof is made. The requirements of reasonable notice shall
be met if such notice is mailed, by certified United States mail or equivalent, postage
prepaid, to the address of Trustor hereinafter set forth at least ten (10) days before the
time of the sale or disposition. Beneficiary may buy at any public sale. Beneficiary may
buy at private sale if the Collateral is of a type customarily sold in a recognized market or
is of a type which is the subject of widely distributed standard price quotations. Any
such sale may be held in conjunction with any foreclosure sale of the Premises. If
Beneficiary so elects, the Premises and the Collateral may be sold as one lot. The net
proceeds realized upon any such disposition, after deduction for the expenses of retaking,
holding, preparing for sale, selling and the reasonable attorneys’ fees and legal expenses
incurred by Beneficiary, shall be applied against the Indebtedness in such order or
manner as Beneficiary shall select. Beneficiary will account to Trustor for any surplus
realized on such disposition.

(g) The terms and provisions contained in this Paragraph 13, unless the
context otherwise requires, shall have the meanings and be construed as provided in the
Code.

(h)  This Deed of Trust is intended to be a financing statement within the
purview of the Code with respect to the Collateral and the goods described herein, which
goods are or may become fixtures relating to the Premises. The addresses of Trustor
(Debtor) and Beneficiary (Secured Party) are hereinbelow set forth. This Deed of Trust
is to be filed for recording with the Recorder of Deeds of the county or counties where
the Premises are located.

() To the extent permitted by applicable law, the security interest created
hereby is specifically intended to cover all Leases between Trustor or its agents as lessor,
and various tenants named therein, as lessee, including all extended terms and all
extensions and renewals of the terms thereof, as well as any amendments to or
replacement of said Leases, together with all of the right, title and interest of Trustor, as
lessor thereunder. '

G Trustor represents and warrants that:
0] Trustor is the record owner of the Premises;
(i)  Trustor’s chief executive office is located in the State of Arizona;

(ii)  Trustor’s state of formation is the State of Minnesota;
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(iv)  Trustor’s exact legal name is as set forth in the first paragraph of
this Deed of Trust; and

(v)  Trustor’s organizational identification number is 82-83.
(k)  Trustor agrees that:

(i) Where Collateral is in possession of a third party, Trustor will join
with the Beneficiary in notifying the third party of the Beneficiary’s interest and
obtaining an acknowledgment from the third party that it is holding the Collateral
for the benefit of Beneficiary,

(i)  Trustor will cooperate with the Beneficiary in obtaining control
with respect to Collateral consisting of. deposit accounts, investment property,
letter of credit rights and electronic chattel paper; and

(3ii)  Until the Indebtedness is paid in full, Trustor will not change the
state where it is located or change its corporate name without giving the
Beneficiary at least 30 days’ prior written notice in each instance.

14, Restrictions on Trangfer.

(a)  Trustor, without the prior written consent of Beneficiary, shall not effect,
suffer or permit any Prohibited Transfer (as defined herein). Any conveyance, sale,
assignment, transfer, lien, pledge, mortgage, security interest or other encumbrance or
alienation (or any agreement to do any of the foregoing) of any of the following
properties or interests shall constitute a “Prohibited Transfer”:

(i) The Premises or any part thereof or interest therein, excepting only
sales or other dispositions of Collateral (herein called “Qbsole liateral™) no
longer useful in connection with the operation of the Premises, provided that prior
to the sale or other disposition thereof, such Obsolete Collateral has been replaced
by Collateral of at least equal value and utility which is subject to the lien hereof
with the same priority as with respect to the Obsolete Collateral;

(i)  Any shares of capital stock of a corporate Trustor, a corporation
which is a general partner or managing member/manager in a partnership or
limited liability company Trustor, or a corporation which is the owner of
substantially all of the capital stock of any corporation described in this
subparagraph (other than the shares of capital stock of a corporate trustee or a
corporation whose stock is publicly traded on a national securities exchange or on
the National Association of Securities Dealers’ Automated Quotation System);
provided that up to 10% of the total outstanding shares of capital stock of Trustor
may be transferred to officers and employees of Trustor;
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(i)  All or any part of the membership interests of Trustor, or of the
managing member or manager interest, as the case may be, in a limited liability
company Trustor or a limited liability company which is a general partner of a
partnership Trustor;

(iv)  All or any part of the general partner or joint venture interest, as
the case may be, of a partnership Trustor or a partnership which is a manager of a
limited liability company Trustor or the conversion of a partnership Trustor to a
corporation or limited liability company; or

(v)  If there shall be any change in control (by way of transfers of
stock, partnership or member interests or otherwise) in any partner, member,
manager or sharcholder, as applicable, which directly or indirectly controls the
day to day operations and management of Trustor and/or owns a controlling
interest in Trustor,

in each case whether any such conveyance, sale, assignment, transfer, lien,
pledge, mortgage, security interest, encumbrance or alienation is effected directly,
indirectly (including the nominee agreement), voluntarily or involuntarily, by operation
of law or otherwise; provided, however, that notwithstanding anything to the contrary in
this Deed of Trust, the foregoing provisions of this Paragraph 14 shall not apply (i) to
liens securing the Indebtedness, (ii) to the lien of current taxes and assessments not in
default, (iii) to any transfers of the Premises, or part thereof, or interest therein, or any
beneficial interests, or shares of stock or partnership or joint venture interests, as the case
may be, by or on behalf of an owner thereof who is deceased or declared judicially
incompetent, to such owner’s heirs, legatees, devisees, executors, administrators, estate or
personal representatives, (iv) to leases permitted by the terms of the Loan Documents, if
any, or (v) to a transfer of the Premises in a transaction in which the Loan will be paid off
or to any “private fund” transaction (i.e., transfer to an Opus Real Estate acquisition and
investment fund).

Notwithstanding anything to theicontrary herein, transfers of any of the foregoing
to an Affiliate of Grantor shall not constitute Prohibited Transfers. “Affiliate” for this
Section shall mean, when used with reference to a specific Person (as defined herein),
any other Person directly or indirectly controlling, controlled by or under common
control with such Person. For purposes of this definition, the term “control” (including
the correlative meanings of the terms “controlling” or “controlled by") as applied with
respect to any Person, shall mean the possession, directly or indirectly, of the power to
direct or cause the direction of the management policies of such Person whether through
the ownership of voting securities or by contract or otherwise provided (but without
limiting the foregoing) that no pledge of voting securities of any person without the
current right to exercise voting rights with respect thereto shall by itself be deemed to
constitute contro over such Person. Without limiting the generality of the foregoing, with
respect to Grantor, the word “Affiliate” shall include the founder of Opus Corporation, a
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trust for the benefit of such individual and/or members of his family or their issue, Opus,
L.L.C., Opus Corporation, or the parent or subsidiary of any of them, or a partner, limited
liability company, corporation or other entity comprised of all or some of the above.
“Person” means any individual, partnership, joint venture, limited liability company,
corporation, trust, govemnmental authority or other entity.

(b)  Indetermining whether or not to make the Loan, Beneficiary evaluated the
background and experience of Trustor and its partners/officers in owning and operating
property such as the Premises, found it acceptable and relied and continues to rely upon
same as the means of maintaining the value of the Premises which is Beneficiary’s
security for the Note. Trustor and its partners/officers are well experienced in borrowing
money and owning and operating property such as the Premises, were ably represented
by a licensed attorney at law in the negotiation and documentation of the Loan and
bargained at arm’s length and without duress of any kind for all of the terms and
conditions of the Loan, including this provision. Trustor recognizes that Beneficiary is
entitled to keep its Joan portfolio at current interest rates by either making new loans at
such rates or collecting assumption fees and/or increasing the interest rate on a loan, the
security for which is purchased by a party other than the original Trustor. Trustor further
recognizes that any secondary junior financing placed upon the Premises (a) may divert
funds which would otherwise be used to pay the Note; (b) could result in acceleration and
foreclosure by any such junior encumbrances which would force Beneficiary to take
measures and incur expenses to protect its security, (c) would detract from the value of
the Premises should Beneficiary come into possession thereof with the intention of
selling same; and (d) would impair Beneficiary’s right to accept a deed in lieu of
foreclosure, as a foreclosure by Beneficiary would be necessary to clear the title to the
Premises. In accordance with the foregoing and for the purposes of (i) protecting
Beneficiary’s security, both of repayment and of value of the Premises; (ii) giving
Beneficiary the full benefit of its bargain and contract with Trustor; (iii) allowing
Beneficiary to raise the interest rate and collect assumption fees; and (iv) keeping the
Premises free of subordinate financing liens, Trustor agree that if this Paragraph 14 is
deemed a restraint on alienation, that it is a reasonable one.

18. Intentionally Deleted.

16.  Events of Default; Acceleration. Each of the following shall constitute an
“Event of Default” for purposes of this Deed of Trust:

(a)  Trustor fails to pay (i) any installment of principal or interest payable
pursuant to the Note within five (5) business days of the date when due, or (ii) any other
amount payable to Beneficiary under the Note, this Deed of Trust or any of the other
Loan Documents within five (5) business days after notice from Beneficiary that any
such payment is due in accordance with the terms hereof or thereof;
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(b)  Trustor fails to perform or cause to be performed any other obligation or
observe any other condition, covenant, term, agreement or provision required to be
performed or observed by Trustor under the Note, this Deed of Trust or any of the other
Loan Documents; provided, however, that if such failure by its nature can be cured, then
so long as the continued operation and safety of the Premises, and the priority, validity
and enforceability of the liens created by the Deed of Trust or any of the other Loan
Documents and the value of the Premises are not materially impaired, threatened or
jeopardized, then Trustor shall have a period (“Cure Period”) of thirty (30) days after
Trustor obtains actual knowledge of such failure or receives written notice of such failure
to cure the same and an Event of Default shall not be deemed to exist during the Cure
Period, provided further that if Trustor commences to cure such failure during the Cure
Period and is diligently and in good faith attempting to effect such cure, the Cure Period
shall be extended for forty-five (45) additional days, but in no event shall the Cure Period
be longer than seventy-five (75) days in the aggregate;

(c)  the existence of any inaccuracy or untruth in any material respect in any
representation or warranty contained in this Deed of Trust or any of the other Loan
Documents or of any statement or certification as to facts delivered to Beneficiary by
Trustor;

(d) Trustor files a voluntary petition in bankruptcy or is adjudicated a
bankrupt or insolvent or file any petition or answer seeking any reorganization,
arrangement, composition, readjustment, liquidation, dissolution or similar relief under
the present or any future federal, state, or other statute or law, or seeks or consents to or
acquiesces in the appointment of any trustee, receiver or similar officer of Trustor or of
all or any substantial part of the property of Trustor or all or a substantial part of the
assets of Trustor are attached, seized, subjected to a writ or distress warrant or are levied
upon unless the same is released or located within sixty (60) days;

(e) the commencement of any involuntary petition in bankruptcy against
Trustor or the institution against Trustor of any reorganization, arrangement,
composition, readjustment, dissolution, liquidation or similar proceedings under any
present or future federal, state or other statute or law, or the appointment of a receiver,
trustee or similar officer for all or any substantial part of the property of Trustor which
shall remain undismissed or undischarged for a period of sixty (60) days;

6] the dissolution, termination or merger of Trustor;
(g) the occurrence of a Prohibited Transfer;

(h)  the occumrence of a material adverse change in the financial condition of
Trustor; or
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(i)  the occurrence of an “Event of Default” under the Note or any of the other
Loan Documents.

If an Event of Default occurs, the Beneficiary may,- at its option, declare the whole of the
Indebtedness to be immediately due and payable without further notice to the Trustor, with
interest thereon accruing from the date of such Event of Default until paid at the Default Rate.

17. Foreclosure; Expense of Litigation.

{a)  When all or any part of the Indebtedness shall become due, whether by
acceleration or otherwise, Beneficiary shall have the right to foreckse the lien hereof for
such Indebtedness or part thereof and/or exercise any right, power or remedy provided in
this Deed of Trust or any of the other Loan Documents in accordance with the Deed of
Trust Foreclosure Act of the State of California (as may be amended from time to time,
the “Act”). In the event of a foreclosure sale, Beneficiary is hereby authorized, without
the consent of Trustor, to assign any and all insurance policies to the purchaser at such
sale or to take such other steps as Beneficiary may deem advisable to cause the interest of
such purchaser to be protected by any of such insurance policies.

(b)  In any suit or other proceeding to foreclose the lien hereof, there shall be
allowed and included as additional indebtedness in the decree for sale all expenditures
and expenses which may be paid or incurred by or on behalf of Beneficiary for
reasonable attorneys’ fees, appraisers’ fees, outlays for documentary and expert evidence,
stenographers’ charges, publication costs, and costs (which may be estimated as to items
to be expended after entry of the decree) of procuring all such abstracts of title, title
searches and examinations, title insurance policies, and similar data and assurances with
respect to the title as Beneficiary may deem reasonably necessary either to prosecute such
suit or other proceeding to evidence to bidders at any sale which may be had pursuant to
such decree the true condition of the title to or the value of the Premises. All
expenditures and expenses of the nature mentioned in this paragraph and such other
expenses and fees as may be incurred in the enforcement of Trustor’s obligations
hereunder, the protection of said Premises and the maintenance of the lien of this Deed of
Trust, including the reasonable fees of any attomey employed by Beneficiary in any
litigation or proceeding affecting this Deed of Trust, the Note, or the Premises, including
probate and bankruptcy proceedings, or in preparations for the commencement or defense
of any proceeding or threatened suit or proceeding shall be immediately due and payable
by Trustor, with interest thereon unti! paid at the Default Rate and shall be secured by
this Deed of Trust,

18.  Remedies.

{a)  Subject to such notice and cure periods set forth in Section 16 above, upon
the occurrence and during the continuance of any Event of Default, Beneficiary may take
such action, without notice or demand, as it deems advisable to protect and enforce its
rights against Trustor and in and to the Premises, by Beneficiary itself or otherwise,
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including, but not limited to, the following actions, each of which may be pursued
concurrently or otherwise, at such time and in such order as Beneficiary may determine,
in its sole discretion, without impairing or otherwise affecting the other rights and
remedies of Beneficiary:

() declare the entire principal amount of the indebtedness secured
hereby with interest accrued thereon to be immediately due and payable;

(i)  institute a proceeding or proceedings, judicial or nonjudicial, by
advertisement or otherwise, for the complete foreclosure of this Deed of Trust in
which case the Premises or any interest therein may be sold for cash or upon
credit in one or more parcels or in several interests or portions and in any order or
manner in accordance with the laws of the jurisdiction in which such Premises is
located,

(iii)  with or without entry, to the extent permitted, and pursvant to the
procedures provided by, applicable law, institute proceedings for the foreclosure
of this Deed of Trust for the Obligations then due and payable subject to the
continuing Lien of this Deed of Trust, in accordance with the laws of the
Jjurisdiction in which such Premises is located, for the balance of the Obligations
not then due;

(iv)  sell for cash or upon credit the Premises or any part thereof and all
estate, claim, demand, right, title and interest of Trustor therein and rights of
redemption thereof, pursuant to the power of sale contained herein or otherwise,
at one or more sales, as an entity or in parcels, at such time and place, upon such
terms and after such notice thereof as may be required or permitted by the laws of
the jurisdiction in which such Premises is located;

(v)  institute an action, suit or proceeding in equity for the specific
performance of any covenant, condition or agreement contained herein or in the
other Loan Documents;

(vi)  to the extent permitted by law, recover judgment on the Note either
before, during or after any proceedings for the enforcement of this Deed of Trust;

(vii) apply for the appointment of a trustee, receiver, liquidator or
conservator of the Premises, without notice and without regard for the adequacy
of the security for the Obligations and without regard for the solvency of Trustor
or any person, firm or other entity liable for the payment of the Obligations;

(viii) enforce Beneficiary’s interest in the Leases and Rents and enter
into or upon the Premises, either personally or by its agents, nominees or
attorneys and dispossess Trustor and its agents and servants therefrom, and
thereupon Beneficiary may (A) use, operate, manage, control, insure, maintain,
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repair, restore and otherwise deal with all and every part of the Premises and
conduct the business thereat; (B) complete any construction on the Premises in
such manner and form as Beneficiary deems advisable; (C) make alterations,
additions, renewals, replacements and improvements to or on the Premises; (D)
exercise all rights and powers of Trustor with respect to the Premises, whether in
the name of Trustor or otherwise (including, without limitation, the right to make,
cancel, enforce or modify Leases, obtain and evict tenants, and demand, sue for,
collect and receive all earnings, revenues, rents, issues profits and other income of
the Premises and every part thereof); and (E) apply the receipts from the Premises
to the payment of the Obligations, after deducting therefrom all expenses
(including, without limitation, reasonable attorneys’ fees) incurred in connection
with the aforesaid operations and all amounts necessary to pay the taxes,
assessments, insurance and other’ charges in connection with the Premises, as
well as just and reasonable compensation for the services of Beneficiary, Trustee
and their respective counsel, agents and employees;

(ix)  require Trustor to pay monthly in advance to Beneficiary, or any
receiver appointed to collect the Rents, the fair and reasonable rental value for the
use and occupation of any portion of the Premises occupied by Trustor and
require Trustor to vacate and surrender possession to Beneficiary of the Premises
or to such receiver and, in default thereof, evict Trustor by summary proceedings
or otherwise; or

(x)  pursue such other rights and remedies as may be available at Jaw or
in equity or under the Code including the right to establish a lock box for all rents
and other receivables of Trustor relating to the Premises.

In the event of a sale, by foreclosure or otherwise, of less than all of the Premises, this
Deed of Trust shall continue as a lien on the remaining portion of the Premises.

(b)  The proceeds of any sale made under or by virtue of this Paragraph 18,
together with any other sums which then may be held by Beneficiary under this Deed of
Trust, whether under the provisions of this section or otherwise, shall be applied by
Beneficiary in accordance with the provisions of this Deed of Trust.

{(¢) Upon any sale made under or by virtue of this Paragraph 18, whether
made under the power of sale herein granted or under or by virtue of judicial proceedings
or of a judgment or decree of foreclosure and sale, (i) it shall not be necessary for Trustee
to be physically present at or to have constructive possession of the Premises (Trustor
shall deliver to Trustee any portion of the Premises not actually or constructively
possessed by Trustee immediately upon demand by Trustee), and the title to and right of
possession of any such property shall pass to the purchaser thereof as completely as if
Trustee had been actually present and delivered to purchaser at such sale, (ii) Trustee is
hereby irrevocably appointed the true and lawful attorney of Trustor, in Trustor’s name
and stead, to make all necessary conveyances, assignments, transfers and deliveries of the
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Premises and rights so sold and for that purpose Trustee may execute all necessary
instruments of conveyance, assignment and transfer, and may substitute one or more
persons with like power, Trustor hereby ratifying and confirming all that its said attorney
or such substitute or substitutes shall lawfully do by virtue hereby, it being agreed that
such power of attorney shall be coupled with an interest, (iii) each instrument of
conveyance executed by Trustee shall contain a general warranty of title, binding upon
Trustor, (iv) each recital contained in any instrument of conveyance made by Trustee
shall conclusively establish the truth and accuracy of the matters recited therein,
including, without limitation, nonpaymeat of the Obligations, advertisement and conduct
of such sale in the manner provided herein and otherwise by law, and appointment of any
successor Trustee hereunder, (v) any prerequisites to the validity of such sale shall be
conclusively presumed to have been performed, (vi) the receipt of Trustee or other party
making the sale shall be a sufficient discharge to the purchaser or purchasers for his or
their purchase money and no such purchaser or purchasers, or his or their assigns or
personal representatives, shall thereafter be obligated to see to the application of such
purchase money or be in any way answerable for any loss, misapplication or
nonapplication thereof, and (vii) to the fullest extent permitted by law, Trustor shall be
completely and irrevocably divested of all of its right, title, interest, claim, equity, equity
of redemption, and demand whatsoever, either at law or in equity, in and to the property
sold and such sale shall be a perpetual bar both at law and in equity against Trustor, and
against all other persons claiming or to claim the property sold or any part thereof, by,
through or under Trustor. Beneficiary may bid for and acquire the Premises or any part
thereof and in lieu of paying cash therefor may make settlement for the purchase price by
crediting upon the Obligations the net sales price after deducting therefrom the expenses
of the sale and costs of the action and any other sums which Beneficiary is authorized to
deduct under this Deed of Trust.

(d)  Tothe extent allowed by law, no recovery of any judgment by Beneficiary
and no levy of an execution under any judgment upon the Premises or upon any other
property of Trustor shall affect in any manner or to any extent the lien of this Deed of
Trust upon the Premises or any part thereof, or any Liens, rights, powers or remedies of
Beneficiary and Trustee hereunder, but such Liens, rights, powers and remedies of
Beneficiary and Trustee shall continue unimpaired as before.

(¢)  Beneficiary may terminate or rescind any proceeding or other action
brought in connection with its exercise of the remedies provided in this Section 18 at any
time before the conclusion thereof, as determined in Beneficiary’s sole discretion and
without prejudice to Beneficiary. Beneficiary may postpone the sale of all or any portion
of the Premises, by public announcement at the time and place fixed for such sale and
from time to time thereafter may postpone such sale by public announcement at the time
and place fixed by the preceding postponement.

® To the extent permitted by law, Beneficiary may resort to any remedies
and the security given by this Deed of Trust or the other Loan Documents in whole or in
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part, and in such portions and in such order as determined by Beneficiary’s sole
discretion. No such action shall in any way be considered a waiver of any rights, benefits
or remedies evidenced or provided by this Deed of Trust or the other Loan Documents.
The failure of Beneficiary to exercise any right, remedy or option provided in this Deed
of Trust or the other Loan Documents shall not be deemed a waiver of such right, remedy
or option or of any covenant or obligation secured by this Deed of Trust or the other Loan
Documents. No acceptance by Beneficiary of any payment after the occurrence and
during the continuation of any Event of Default and no payment by Beneficiary of any
obligation for which Trustor is liable hereunder shall be deemed to waive or cure any
Event of Default with respect to Trustor, or Trustor’s liability to pay such obligation. No
sale of all or any portion of the Premises, no forbearance on the part of Beneficiary, and
no extension of time for the payment of the whole or any portion of the Obligations or
any other indulgence given by Beneficiary to Trustor, shall operate to release or in any
manner affect the interest of Beneficiary in the remaining Premises or the liability of
Trustor to pay the Obligations. No waiver by Beneficiary shall be effective, unless it is in
writing and then only to the extent specifically stated.

(8)  The interests and rights of Beneficiary and Trustee under this Deed of
Trust or the other Loan Documents shall not be impaired by (i) any renewal, extension or
modification which Beneficiary may grant with respect to any of the Obligations, (ii) any
surrender, compromise, release, renewal, extension, exchange or substitution which
Beneficiary may grant with respect to the Premises or any portion thereof, or (iii) any
release or indulgence granted to any maker, endorser, guarantor or surety of any of the
Obligations.

(h)  Trustor agrees to the full extent permitted by law that if an Event of
Default occurs, neither Trustor nor anyone claiming through or under it shall or will set
up, claim or seek to take advantage of any appraisement, valuation, stay, extension or
redemption laws now or hereafter in force, in order to prevent or hinder the enforcement
or foreclosure of this Deed of Trust or the absolute sale of the Premises or any portion
thereof or the final and absolute putting into possession thereof, immediately after such
sale, of the purchasers thereof, and Trustor for itself and all who may at any time claim
through or under it, hereby waives, to the full extent that it may lawfully do so, (i) the
benefit of all such laws, (ii) all notices of any Event of Default or of Beneficiary’s or
Trustee’s election to exercise or actual exercise of any right, remedy or recourse provided
for under the Loan Documents, and (iii) any and all right to have the assets comprising
the Premises marshaled upon any foreclosure of the lien hereof, and Trustor agrees that
Beneficiary, Trustee or any court having jurisdiction to foreclose such lien may sell the
Premises in part or as an entirety.

(i) Trustor and Trustee acknowledge and agree that some or all of any
personal property collateral for the Indebtedness may at Beneficiary’s sole election be
sold pursuant to the power of sale contained in this Deed of Trust. Upon the occurrence
of an Event of Default, Beneficiary may proceed at its election, in any sequence: (i) to
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dispose of any personal property collateral separately from the sale of real property in
accordance with the Code; (ii) to dispose of some or all of the Premises and the personal
property Collateral in any combination consisting of both real and personal property
together in one or more sales to be held in accordance with the provisions of the Code;
and (iii) to exercise any remedies of a secured party under the Code or any other
applicable law. Trustor further agrees that (1) Beneficiary’s election to proceed against
the items of real property and any items of personal property separately or together in any
order whatsoever shall not, in any way, affect or waive Beneficiary’s rights and remedies
under the Code, this Deed of Trust or other Loan Documents, and (2) any proceeds
received by Beneficiary from the disposition of any such personal property collateral
shall not operate or be deemed a cure of any Event of Defauit under this Deed of Trust,
and such proceeds may be applied to the Indebtedness in such order or manner as
Beneficiary may determine in its sole and absolute discretion, including, without
limitation, in inverse order of maturity.

G) Without limiting any of the remedies provided in the Loan Documents,
Trustor acknowledges and agrees that any warranty, representation, agreement, covenant
or other provision contained in any Loan Document respecting any environmental
condition at or around the Premises is an environmental provision (as defined in Section
736(f)(2) of the California Code of Civil Procedure) made by the Trustor relating to the
real property security (the “Environmental Provisions”), and that Trustor's failure to
comply with the Environmental Provisions is a breach of contract such that Beneficiary
shall have the remedies provided under Section 736 of the California Code of Civil
Procedure (“Section 736”) for the recovery of damages and for the enforcement of the
Environmental Provisions. Pursuant to Section 736, Beneficiary’s action for recovery of
damages or enforcement of the Environmental Provisions shall not constitute an action
within the meaning of Section 726(a) of the California Code of Civil Procedure or
constitute a money judgment for a deficiency or a deficiency judgment within the
meaning of Sections 580a, 580b, 580d, or 726(b) of the California Code of Civil
Procedure. Other than the remedy provided under Section 736, all remedies provided for
by the Loan Documents are separate and distinct causes of action that are not abrogated,
modified, limited or otherwise affected by the remedies provided under Section 736(a) of
the California Code of Civil Procedure.

19.  Appointment of Receiver. Upon or at any time afier the filing of a complaint to
foreclose this Deed of Trust, the court in which such complaint is filed shall, upon petition by
Beneficiary, appoint a receiver for the Premises in accordance with the Act. Such appointment
may be made either before or after sale, without notice, without regard to the solvency or
insolvency of Trustor at the time of application for such receiver and without regard to the value
of the Premises or whether the same shall be then occupied as a homestead or not and
Beneficiary hereunder or any other holder of the Note may be appointed as such receiver. Such
receiver shall have power to collect the rents, issues and profits of the Premises (i) during the
pendency of such foreclosure suit, (ii) in case of a sale and a deficiency, during the full statutory
period of redemption, whether there be redemption or not, and (iii) during any further times
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when Trustor, but for the intervention of such receiver, would be entitled to collect such rents,
issues and profits. Such receiver also shall have all other powers and rights that may be
necessary or are usual in such cases for the protection, possession, control, management and
operation of the Premises during said period, including, to the extent permitted by law, the right
to lease all or any portion of the Premises for a term that extends beyond the time of such
receiver’s possession without obtaining prior court approval of such lease. The court from time
to time may authorize the application of the net income received by the receiver in payment of
(a) the Indebtedness, or by any decree foreclosing this Deed of Trust, or any tax, special
assessment or other lien which may be or become superior to the lien hereof or of such decree,
provided such application is made prior to foreclosure sale, and (b) any deficiency upon a sale
and deficiency.

20. Intentionally Omitted.

21.  Application of Income Received by Beneficiary. Beneficiary, in the exercise of
the rights and powers hereinabove conferred upon it, shall have full power to use and apply the

avails, rents, issues and profits of the Premises to the payment of or on account of the following,
in such order as Beneficiary may determine:

(a) to the payment of the operating expenses of the Premises, including cost
of management and leasing thereof (which shall include compensation to Beneficiary and
its agent or agents, if management be delegated to an agent or agents, and shall also
include lease commissions and other compensation and expenses of seeking and
procuring tenants and entering into leases), established claims for damages, if any, and
premiums on insurance hereinabove authorized;

®) to the payment of taxes and special assessments now due or which may
hereafter become due on the Premises; and

(c) to the payment of any Indebtedness, including any deficiency which may
result from any foreclosure sale.

22. Compliance with California Deed of Trust Foreclosure Law.

(a)  If any provision in this Deed of Trust shall be inconsistent with any
provision of the Act, provisions of the Act shall take precedence over the provisions of
this Deed of Trust, but shall not invalidate or render unenforceable any other provision of
this Deed of Trust that can be construed in a manner consistent with the Act.

() If any provision of this Deed of Trust shall grant to Trustee and/or
Beneficiary (including Trustee and/or Beneficiary acting as a Beneficiary-in-possession)
or a receiver appointed pursuant to the provisions of Paragraph 19 of this Deed of Trust
any powers, rights or remedies prior to, upon or following the occurrence of an Event of
Default which are more limited than the powers, rights or remedies that would otherwise

be vested in Beneficiary or in such receiver under the Act in the absence of said
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provision, Beneficiary and such receiver shall be vested with the powers, rights and
remedies granted in the Act to the full extent permitted by law.

(c)  Without limiting the generality of the foregoing, all expenses incurred by
Beneficiary which are of the type referred to in the Act, whether incurred before or after
any decree or judgment of foreclosure, and whether or not enumerated in Paragraph 12,
17 or 29 of this Deed of Trust, shall be added to the Indebtedness and/or by the judgment
of foreclosure.

All references to Beneficiary in this Section shall include Trustee acting for or on behalf
of Beneficiary.

23.  Rights Cumulative. Each right, power and remedy herein conferred upon
Trustee and/or Beneficiary is cumulative and in addition to every other right, power or remedy,
express or implied, given now or hereafter existing under any of the Loan Documents or at law
or in equity, and each and every right, power and remedy herein set forth or otherwise so existing
may be exercised from time to time as often and in such order as may be deemed expedient by
Beneficiary, and the exercise or the beginning of the exercise of one right, power or remedy shall
not be a waiver of the right to exercise at the same time or thereafter any other right, power or
remedy, and no delay or omission of Trustee and/or Beneficiary in the exercise of any right,
power or remedy accruing hereunder or arising otherwise shall impair any such right, power or
remedy, or be construed to be a waiver of any Event of Default or acquiescence therein.

24.  Beneficiary’s Right of Inspection. Beneficiary and its representatives shall have
the right to inspect the Premises and the books and records with respect thereto at all reasonable
times upon not less than twenty-four (24) hours prior notice to Trustor, and access thereto,
subject to the rights of tenants in possession, shall be permitted for that purpose.

25. Release Upon Payment and Discharge of Trustor’s Obligations. Upon
payment of all sums secured by this Deed of Trust and any other sums due to Beneficiary in

connection with the Loan Documents, and upon the performance of all of Trustor’s other
obligations under the Loan Documents, and provided that no Event of Default has occurred,
Beneficiary shall release this Deed of Trust at Trustor’s sole cost and expense.

26.  Notices. Any notices, communications and waivers under this Deed of Trust shall
be in writing and shail be (i) delivered in person, (i) mailed, postage prepaid, either by registered
or certified mail, return receipt requested, or (iii) by overnight express carrier, addressed in each
case as follows:

To Beneficiary: LaSalle Bank National Association
135 South LaSalle Street, Suite 1225
Chicago, Illinois 60603
Attention: Thomas Jeffery, Senior Vice President
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With a copy to: Schwartz Cooper Chartered
180 North LaSalle Street
Suite 2700
Chicago, Illinois 60603
Attn:  Michael S. Kurtzon, Esq.

With a copy to Chicago Title Insurance Company

Trustee: 105 Lake Forest Way, Suite Al
Folsom, California 95630

To Trustor: Opus West Corporation

2555 East Camelback Road, Suite 800
Phoenix, Arizona 85016
Attn: Senior Vice President, Real Estate, Finance & Sales

With a copy to: Opus West Corporation
2555 East Camelback Road, Suite 800
Phoenix, Arizona 85016
Attn: Legal Department

With a copy to: Luce, Forward, Hamilton & Scripps LLP
600 West Broadway
Suite 2600
San Diego, California 92101-3391
Attn: Dave Hymer, Esq.

or to any other address as to any of the parties hereto, as such party shall designate in a written
notice to the other party hereto. All notices sent pursuant to the terms of this Paragraph shall be
deemed received (i) if personally delivered, then on the date of delivery, (i) if sent by overnight,
express carrier, then on the next federal banking day immediately following the day sent, or
(iii) if sent by registered or certified mail, then on the earlier of the third federal banking day
following the day sent or when actually received.

27.  Waiver of Rights. The Trustor hereby covenants and agrees that it will not at
any time insist upon or plead, or in any manner claim or take any advantage of, any stay,
exemption or extension law or any so-called “Moratorium Law” now or at any time hereafter in
force providing for the valuation or appraisement of the Premises, or any part thereof, prior to
any sale or sales thereof to be made pursuant to any provisions herein contained, or to decree,
judgment or order of any court of competent jurisdiction; or, after such sale or sales, claim or
exercise any rights under any statute now or hereafter in force to redeem the property so sold, or
any part thereof, or relating to the marshalling thereof, upon foreclosure sale or other
enforcement hereof, and without limiting the foregoing, the Trustor will not invoke or utilize any

- such law or laws or otherwise hinder, delay or impede the execution of any right, power remedy
herein or otherwise granted or delegated to the Beneficiary but will suffer and permit the
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execution of every such right, power and remedy as though no such law or laws had been made
or enacted. :

28.  Contests. Notwithstanding anything to the contrary herein contained, Trustor
shall have the right to contest by appropriate legal proceedings diligently prosecuted any Taxes
imposed or assessed upon the Premises or which may be or become a lien thereon and any
mechanics’, materialmen’s or other liens or claims for lien upon the Premises (all herein called
“Contested Liens™), and no Contested Liens shall constitute an Event of Default hereunder, if,
but only if:

(a)  Trustor shall forthwith give notice of any Contested Lien to Beneficiary at
the time the same shall be asserted;

(b)  Trustor shall either pay under protest or deposit with Beneficiary the full
amount (herein called “Lien Amount”) of such Contested Lien, together with such
amount as Beneficiary may reasonably estimate as interest or penalties which might arise
during the period of contest; provided that in lieu of such payment Trustor may furnish to
Beneficiary a bond or title indemnity in such amount and form, and issued by a bond or
title insuring company, as may be satisfactory to Beneficiary;

(c) Trustor shall diligently prosecute the contest of any Contested Lien by
appropriate legal proceedings having the effect of staying the foreclosure or forfeiture of
the Premises, and shall permit Beneficiary to be represented in any such contest and shall
pay all expenses incurred, in so doing, including fees and expenses of Beneficiary’s
counsel (all of which shall constitute so much additional Indebtedness bearing interest at
the Default Rate until paid, and payable upon demand);

(d)  Trustor shall pay such Contested Lien and all Lien Amounts together with
interest and penalties thereon (i) if and to the extent that any such Contested Lien shall be
determined adverse to Trustor, or (ii) forthwith upon demand by Beneficiary if, in the
opinion of Beneficiary, and notwithstanding any such contest, the Premises shall be in
jeopardy or in danger of being forfeited or foreclosed; provided that if Trustor shall fajl
so to do, Beneficiary may, but shall not be required to, pay all such Contested Liens and
Lien Amounts and interest and penalties thereon and such other sums as may be
necessary in the judgment of the Beneficiary to obtain the release and discharge of such
liens; and any amount expended by Beneficiary in so doing shall be so much additional
Indebtedness bearing interest at the Default Rate until paid, and payable upon demand;
and provided further that Beneficiary may in such case use and apply monies deposited as
provided in subsection (b) above and may demand payment upon any bond or title
indemnity furnished as aforesaid.
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29.  Expenses Relating to Note and Deed of Trust.

(a)  Trustor will pay all expenses, charges, costs and fees relating to the Loan
or necessitated by the terms of the Note, this Deed of Trust or any of the other Loan
Documents, including without limitation, Trustee’s and Beneficiary’s reasonable
attorneys’ fees in connection with the negotiation, documentation, administration,
servicing and enforcement of the Note, this Deed of Trust and the other Loan Documents,
all filing, registration and recording fees, all other expenses incident to the execution and
acknowledgment of this Deed of Trust and all federal, state, county and municipal taxes,
and other taxes (provided Trustor shall not be required to pay any income or franchise
taxes of Beneficiary), duties, imposts, assessments and charges arising out of or in
connection with the execution and delivery of the Note and this Deed of Trust. Trustor
recognizes that, during the term of this Deed of Trust, Beneficiary:

() May be involved in court or administrative proceedings, including,
without restricting the foregoing, foreclosure, probate, bankruptcy, creditors’
arrangements, insolvency, housing authority and pollution control proceedings of
any kind, to which Beneficiary shall be a party by reason of the Loan Documents
or in which the Loan Documents or the Premises are involved directly or
indirectly,

(i)  May make preparations following the occurrence of an Event of
Default hereunder for the commencement of any suit for the foreclosure hereof,
which may or may not be actually commenced;

(iii) May make preparations following the occurrence of an Event of
Defauit hereunder for, and do work in connection with, Beneficiary’s taking
possession of and managing the Premises, which event may or may not actually
occur;

(iv) May make preparations for and commence other private or public
actions to remedy an Event of Default hereunder, which other actions may or may
not be actually commenced,

(v) May enter into negotiations with Trustor or any of its agents,
employees or attorneys in connection with the existence or curing of any Event of
Default hereunder, the sale of the Premises, the assumption of liability for any of
the Indebtedness or the transfer of the Premises in lieu of foreclosure; or

(vi) May enter into negotiations with Trustor or any of its agents,
employees or attorneys pertaining to Beneficiary’s approval of actions taken or
proposed to be taken by Trustor which approval is required by the terms of this
Deed of Trust.
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(b)  All expenses, chasges, costs and fees described in this Paragraph 29 shall
be so much additional Indebtedness, shall bear interest from the date so incurred until
paid at the Default Rate and shall be paid, together with said interest, by Trustor
forthwith upon demand.

30.  Financial Statements. The Trustor represents and warrants that the financial
statements for the Trustor and the Premises previously submitted to the Beneficiary are true,
complete and correct in all material respects, disclose all actual and contingent liabilities of the
Trustor or relating to the Premises and do not contain any untrue statement of a material fact or
omit to state ‘a fact material to such financial statements. No material adverse change has
occurred in the financial condition of the Trustor or the Premises from the dates of said financial
statements until the date hereof. The Trustor shall furnish to the Beneficiary such financial
information regarding the Trustor, its constituent partners or members, as the case may be, and
the Premisesas the Beneficiary may from time to time reasonably request, which shall include,
without any further request therefor, (i) quarterly financial statements for the Premises and
Trustor including a balance sheet, statement of income and rent roll for the Premises (if
applicable), no later than sixty (60) days after the end of each fiscal quarter, all in form, scope
and detail satisfactory to the Beneficiary and certified by the chief financial officer or other
appropriate officer, partner or member of the Trustor, and (ii) annual audited financial statements
for the Trustor and the Premises, no later than one-hundred twenty (120) days after the end of
each year, together with an unqualified accountant’s opinion in a form satisfactory to the
Beneficiary.

31.  Statement of indebtedness. Trustor, within seven days after being so requested
by Beneficiary, shall furnish a duly acknowledged written statement setting forth the amount of
the debt secured by this Deed of Trust, the date to which interest has been paid and stating either
that no offsets or defenses exist against such debt or, if such offsets or defenses are alleged to
exist, the nature thereof.

32. Further Deed of Trusts. Upon request of Beneficiary, Trustor shall execute,
acknowledge and deliver all such additional instruments and further assurances of title and shall
do or cause to be done all such further acts and things as may reasonably be necessary fully to
effectuate the intent of this Deed of Trust and of the other Loan Documents.

33.  Additional Indebtedness Secured. All persons and entities with any interest in
the Premises or about to acquire any such interest should be aware that this Deed of Trust
secures more than the stated principal amount of the Note and interest thereon; this Deed of Trust
secures any and all other amounts which may become due under the Note or any other document
or instrument evidencing, securing or otherwise affecting the Indebtedness, including, without
limitation, any and all amounts expended by Beneficiary to operate, manage or maintain the
Premises or to otherwise protect the Premises or the lien of this Deed of Trust.

34.  Indemnity. Trustor hereby covenants and agrees that no liability shall be
asserted or enforced against Beneficiary in the exercise of the rights and powers granted to
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Beneficiary in this Deed of Trust, and Trustor hereby expressly waives and releases any such
liability. Trustor shall indemnify and save Beneficiary harmless from and against any and all
liabilities, obligations, losses, damages, claims, costs and expenses (including reasonable
attorneys’ fees and court costs) (collectively, “Claims”) of whatever kind or nature which may be
imposed on, incurred by or asserted against Beneficiary at any time by any third party which
relate to or arise from: (a)any suit or proceeding (including probate and bankruptcy
proceedings), or the threat thereof, in or to which Beneficiary may or does become a party, either
as plaintiff or as a defendant, by reason of this Deed of Trust or for the purpose of protecting the
lien of this Deed of Trust; (b) the offer for sale or sale of all or any portion of the Premises; and
(c) the ownership, leasing, use, operation or maintenance of the Premises, if such Claims relate
to or arise from actions taken prior to the surrender of possession of the Premises to Beneficiary
in accordance with the terms of this Deed of Trust; provided, however, that Trustor shall not be
obligated to indemnify or hold Beneficiary harmless from and against any Claims directly arising
from the gross negligence or willful misconduct of Beneficiary. All costs provided for herein
and paid for by Beneficiary shall be so much additional Indebtedness and shall become
immediately due and payable upon demand by Beneficiary and with interest thereon from the
date incurred by Beneficiary until paid at the Default Rate.

35. Subordination of Property Manager’s Lien. Any property management

agreement for the Premises entered into hereafter with a property manager shall contain a
provision whereby the property manager agrees that any and all mechanics’ lien rights that the
property manager or anyone claiming by, through or under the property manager may have in the
Premises shall be subject and subordinate to the lien of this Deed of Trust and shall provide that
Beneficiary may terminate such agreement at any time after the occurrence and continuation of
an Event of Default hereunder. A short form of such property management agreement, at
Beneficiary’s request, shall be recorded with the Recorder of Deeds of the county where the
Premises are located. In addition, if the property management agreement in existence as of the
date hereof does not contain a subordination provision, Trustor shall cause the property manager
under such agreement to enter into a subordination of the management agreement with
Beneficiary, in recordable form, whereby such property manager subordinates present and future
lien rights and those of any party claiming by, through or under such property manager to the
lien of this Deed of Trust.

36. Complian with__Environmental S. Trustor acknowledges that
concurrently herewith Trustor has executed and delivered to Beneficiary an Environmental
Indemnity Agreement (“Indemnity”) pursuant to which Trustor has fully indemnified
Beneficiary for certain environmental matters conceming the Premises, as more particularly
described therein. The provisions of the Indemnity are hereby incorporated herein and this Deed
of Trust shall secure the obligations of Trustor thereunder. Trustor agrees to abide by all of the
provisions of the Indemnity.
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37. Miscellaneous.

(a)  Successors and Assipns. This Deed of Trust and all provisions hereof
shall be binding upon and enforceable against Trustor and its assigns and other
successors. This Deed of Trust and all provisions hereof shall inure to the benefit of
Beneficiary, its successors and assigns and any holder or holders, from time to time, of
the Note.

(b) Invalidity of Provisions; Governing Law. THIS INSTRUMENT
SHALL BE GOVERNED AND CONSTRUED IN ACCORDANCE WITH THE LAWS

OF THE STATE OF CALIFORNIA AND THE LAWS OF THE UNITED STATES
APPLICABLE TO TRANSACTIONS IN CALIFORNIA. IN THE EVENT THAT ANY
PROVISION OR CLAUSE OF THIS INSTRUMENT OR THE NOTE CONFLICTS
WITH APPLICABLE LAW, SUCH CONFLICT SHALL NOT AFFECT OTHER
PROVISIONS OF THIS INSTRUMENT OR ANY OF THE LOAN DOCUMENTS
WHICH CAN BE GIVEN EFFECT WITHOUT THE CONFLICTING PROVISION,
AND TO THIS END THE PROVISIONS OF THIS INSTRUMENT ARE DECLARED
TO BE SEVERABLE.

()  Municipal Requirements. Trustor shall not by act or omission permit
any building or other improvement on premises not subject to the lien of this Deed of
Trust to rely on the Premises or any part thereof or any interest therein to fulfill any
municipal or governmental requirement, and Trustor hereby assigns to Beneficiary any
and all rights to give consent for all or any portion of the Premises or any interest therein
to be so used. Similarly, no building or other improvement on the Premises shall rely on
any premises not subject to the lien of this Deed of Trust or any interest therein to fulfill
any governmental or municipal requirement. Any act or omission by Trustor which
would result in a violation of any of the provisions of this subparagraph shall be void.

(d) Rights of Tenants. Beneficiary shall have the right and option to
commence a civil action to foreclose this Deed of Trust and to obtain a decree of
foreclosure and sale subject to the rights of any tenant or tenants of the Premises having
an interest in the Premises prior to that of Beneficiary. The failure to join any such tenant
or tenants of the Premises as party defendant or defendants in any such civil action or the
failure of any decree of foreclosure and sale to foreclose their rights shall not be asserted
by Trustor as a defense in any civil action instituted to collect the Indebtedness, or any
part thereof or any deficiency remaining unpaid after foreclosure and sale of the
Premises, any statute or rule of law at any time existing to the contrary notwithstanding.

(e)  Ontion of Beneficiary to Subordinate. At the option of Beneficiary, this
Deed of Trust shall become subject and subordinate, in whole or in part (but not with
respect to priority of entitlement to insurance proceeds or any condemnation or eminent
domain award) to any and all leases of all or any part of the Premises upon the execution
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by Beneficiary of a unilateral declaration to that effect and the recording thereof in the
Office of the Recorder of Deeds in and for the county wherein the Premises are situvated.

o Beneficiary in Possession. Nothing herein contained shall be construed
as constituting Beneficiary a Beneficiary in possession in the absence of the actual taking
of possession of the Premises by Beneficiary pursuant to this Deed of Trust.

(g8) Relationship of Beneficiary and Trustor. Beneficiary shall in no event
be construed for any purpose to be a partner, joint venturer, agent or associate of Trustor

or of any lessee, operator, concessionaire or licensee of Trustor in the conduct of their
respective businesses, and, without limiting the foregoing, Beneficiary shall not be
deemed to be such partner, joint venturer, agent or associate on account of Beneficiary
becoming a Beneficiary in possession or exercising any rights pursuant to this Deed of
Trust, any of the other Loan Documents, or otherwise. The relationship of Trustor and
Beneficiary hereunder is solely that of debtor/creditor.

(h)  Time of the Essence. Time is of the essence of the payment by Trustor of
all amounts due and owing to Beneficiary under the Note and the other Loan Documents
and the performance and observance by Trustor of all terms, conditions, obligations and
agreements contained in this Deed of Trust and the other Loan Documents.

(1) No Merger. The parties hereto intend that the Deed of Trust and the lien
hereof shall not merge in fee simple titie to the Premises, and if Beneficiary acquires any
additional or other interest in or to the Premises or the ownership thereof, then, unless a
contrary intent is manifested by Beneficiary as evidenced by an express statement to that
effect in an appropriate document duly recorded, this Deed of Trust and the lien hereof
shall not merge in the fee simple title and this Deed of Trust may be foreclosed as if
owned by a stranger to the fee simple title.

G) California Judicial Reference. If any action or proceeding is filed in a
court of the State of California by or against any party hereto in connection with any of
the transactions contemplated by any Loan Document, (i) the court shall, and is hereby
directed to, make a general reference pursuant to California Code of Civil Procedure
Section 638 to a referee or referees to hear and determine all of the issues in such action
or proceeding (whether of fact or of Jaw) and to report a statement of decision, provided
that at the option of Beneficiary, any such issues pertaining to a ‘provisional remedy’ as
defined in California Code of Civil Procedure Section 128).8 shall be heard and
determined by the court, and (b) Trustor shall be solely responsible to pay all fees and
expenses of any referee appointed in such action or proceeding.

(k) Consent to Jurisdiction. TO INDUCE BENEFICIARY TO ACCEPT
THE NOTE, TRUSTOR IRREVOCABLY AGREES THAT, SUBJECT TO
BENEFICIARY’S SOLE AND ABSOLUTE ELECTION, ALL ACTIONS OR
PROCEEDINGS IN ANY WAY ARISING OUT OF OR RELATED TO TRE
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NOTE AND THIS INSTRUMENT WILL BE LITIGATED IN COURTS HAVING
SITUS IN LOS ANGELES COUNTY, CALIFORNIA. TRUSTOR HEREBY
CONSENTS AND SUBMITS TO THE JURISDICTION OF ANY COURT
LOCATED WITHIN LOS ANGELES COUNTY, CALIFORNIA, WAIVES
PERSONAL SERVICE OF PROCESS UPON TRUSTOR, AND AGREES THAT
ALL SUCH SERVICE OF PROCESS MAY BE MADE BY REGISTERED MAIL
DIRECTED TO TRUSTOR AT THE ADDRESS STATED HEREIN AND
SERVICE SO MADE WILL BE DEEMED TO BE COMPLETED UPON
ACTUAL RECEIPT.

()] Waiver of Jury Trial. TRUSTOR AND BENEFICIARY (BY
ACCEPTANCE HEREOF), HAVING BEEN REPRESENTED BY COUNSEL
EACH KNOWINGLY AND VOLUNTARILY WAIVES ANY RIGHT TO A
TRIAL BY JURY IN ANY ACTION OR PROCEEDING TO ENFORCE OR
DEFEND ANY RIGHTS (a) UNDER THIS INSTRUMENT OR ANY RELATED
AGREEMENT OR UNDER ANY AMENDMENT, INSTRUMENT, DOCUMENT
OR AGREEMENT DELIVERED OR WHICH MAY IN THE FUTURE BE
DELIVERED IN CONNECTION WITH THIS INSTRUMENT OR (b) ARISING
FROM ANY BANKING RELATIONSHIP EXISTING IN CONNECTION WITH
THIS INSTRUMENT, AND AGREES THAT ANY SUCH ACTION OR
PROCEEDING WILL BE TRIED BEFORE A COURT AND NOT BEFORE A
JURY. TRUSTOR AGREES TBAT IT WILL NOT ASSERT ANY CLAIM
AGAINST BENEFICIARY OR ANY OTHER PERSON INDEMNIFIED UNDER

THIS INSTRUMENT ON ANY THEORY OF LIABILITY FOR SPECIAL,

INDIRECT, CONSEQUENTIAL, INCIDENTAL OR PUNITIVE DAMAGES.

(m) Complete Agreement. This Deed of Trust, the Note and the other Loan
Documents constitute the complete agreement between the parties with respect to the
subject matter hereof and the Loan Documents may not be modified, altered or amended
except by an agreement in writing signed by both Trustor and Beneficiary.

(n)  Substitute Trustee. Trustee shall not be liable for any error of judgment
or act done by Trustee, or be otherwise responsible or accountable under any
circumstances whatsoever, except Trustee’s gross negligence or willful misconduct.
Trustee shall not be personally liable in case of entry by it or anyone acting by virtue of
the powers herein granted it upon the Premises for debts contracted or liability or
damages incurred in the management or operation of the Premises. All monies received
by Trustee shall, until used or applied as herein provided, be held in trust for the purposes
for which they were received, but need not be segregated in any manner from any other
monies (except to the extent required by law) and Trustee shall be under no liability for
interest on any monies received by it hereunder.

Trustee may resign by giving notice of such resignation in writing to Beneficiary.
If Trustee shall die, resign or become disqualified from acting, or shall fail or refuse to
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exercise its powers hereunder when requested by Beneficiary so to do, or if for any
reason and without cause Beneficiary shall prefer to appoint a substitute trustee to act
instead of the original Trustee named herein, or any prior successor or substitute trustee,
Beneficiary shall have full power to appoint a substitute trustee and, if preferred, several
substitute trustees in succession who shall succeed to all the estate, rights, powers and
duties of the aforenamed Trustee. Upon appointment by Beneficiary, any new Trustee
appointed pursuant to any of the provisions hereof shall, without any further act, deed or
conveyance, become vested with all the estates, properties, rights, powers and trusts of its
predecessor in the rights hereunder with the same effect as if originally named as Trustee
herein.

38.  Assignment of Lease and Rents. Trustor, for good and valuable consideration,
the receipt and sufficiency of which is hereby acknowledged, to secure the Indebtedness, does
hereby absolutely and unconditionally grant, bargain, sell, transfer, assign, convey, set over and
deliver unto Beneficiary all right, title and interest of Trustor in, to and under the Leases of the
Premises, whether now in existence or hereafier entered into, and all guaranties, amendments,
extensions and renewals of said Leases and any of them, and all rents, income and profits which
may now or hereafter be or become due or owing under the Leases, and any of them, or on
account of the use of the Premises. Trustor represents, warrants, covenants and agrees with
Beneficiary as follows:

(a)  The sole ownership of the entire lessor's interest in the Leases is vested in
Trustor, and Trustor has not, and shall not, perform any acts or execute any other
instruments which might prevent Beneficiary from fully exercising its rights with respect
to the Leases under any of the terms, covenants and/or conditions of this Deed of Trust.

(b)  The Leases are and shall be valid and enforceable in accordance with their
terms and have not been and shall not be materially altered, modified, amended,
terminated, canceled, renewed or surrendered, except as approved in writing by
Beneficiary. The terms and conditions of the Leases have not been and shall not be
waived in any manner whatsoever, except as approved in writing by Beneficiary.

(c) Trustor shall not materially alter the term or the amount of rent payable
under any Lease without prior written notice to Beneficiary and Beneficiary’s prior
written consent, which consent shall not be unreasonably withheld.

(d)  To the best of Trustor's knowledge, there are no defaults now existing
under any of the Leases and there exists no state of facts which, with the giving of notice
or lapse of time or both, would constitute a default under any of the Leases.

(¢)  Trustor shall give prompt written notice to Beneficiary of any notice

received by Trustor claiming that a material default has occurred under any of the Leases
on the part of Trustor, together with a complete copy of any such notice.
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(f)  Each of the Leases shall remain in full force and effect irrespective of any
merger of the interest of lessor and any lessee under any of the Leases.

(g)  Trustor will not permit any Lease to become subordinate to any lien other
than the lien of this Deed of Trust and the lien of real property taxes, special taxes and
assessments which are not delinquent.

This assignment is absolute, is effective immediately, and is irrevocable by Trustor so
long as the Indebtedness remains outstanding. Notwithstanding the foregoing, until a Notice is
sent to Trustor in writing that an Event of Default has occurred (which notice is hereafter called a
"Notice"), Trustor may receive, collect and enjoy the rents, income and profits accruing from the
Premises.

Upon the occurrence of an Event of Default, Beneficiary may, at its option, after service
of a Notice, receive and collect all such rents, income and profits from the Premises as they
become due. Beneficiary shall thereafter continue to receive and collect all such rents, income
and profits, as long as such default or defaults shall exist, and during the pendency of any
foreclosure proceedings.

Trustor hereby irrevocably appoints Beneficiary its true and lawful attorney with power
of substitution and with full power for Beneficiary in its own name and capacity or in the name
and capacity of Trustor, from and after service of a Notice, to demand, collect, receive and give
complete acquittances for any and all rents, income and profits accruing from the Premises,
either in its own name or in the name of Trustor or otherwise, which Beneficiary may deem
necessary or desirable in order to collect and enforce the payment of the rents, income and
profits of and from the Premises. Lessees of the Premises are hereby expressly authorized and
directed, following receipt of a Notice from Beneficiary, to pay any and all amounts due Trustor
pursuant to the Leases to Beneficiary or such nominee as Beneficiary may designate in a writing
delivered to and received by such lessees, and the lessees of the Premises are expressly relieved
of any and all duty, liability or obligation to Trustor in respect of all payments so made.

Upon the occurrence of any Event of Default, from and after service of a Notice,
Beneficiary is hereby vested with full power to use all measures, legal and equitable, deemed by
it to be necessary or proper to enforce this Section and to collect the rents, income and profits
assigned hereunder, including the right of Beneficiary or its designee, to enter upon the Premises,
or any part thereof, and take possession of all or any part of the Premises together with all
personal property, fixtures, documents, books, records, papers and accounts of Trustor relating
thereto, and Beneficiary may exclude Trustor, its agents and servants, wholly therefrom. Trustor
hereby grants full power and authority to Beneficiary to exercise all rights, privileges and powers
herein granted at any and all times after service of a Notice, with full power to use and apply all
of the rents and other income herein assigned to the payment of the costs of managing and
operating the Premises and of any indebtedness or liability of Trustor to Beneficiary, including,
but not limited, to the payment of taxes, special assessments, insurance premiums, damage
claims, the costs of maintaining, repairing, rebuilding and restoring the Improvements on the
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Premises or of making the same rentable, reasonable attorneys' fees incurred in connection with
the enforcement of this Deed of Trust, and of principal and interest payments due from Trustor to
Beneficiary on the Note and this Deed of Trust, all in such order as Beneficiary may determine.
Beneficiary shall be under no obligation to exercise or prosecute any of the rights or claims
assigned to it hereunder or to perform or carry out any of the obligations of the lessor under any
of the Leases and does not assume any of the liabilities in connection with or arising or growing
out of the covenants and agreements of Trustor in the Leases. It is further understood that the
assignment set forth in this Section shall not operate to place responsibility for the control, care,
management or repair of the Premises, or parts thereof, upon Beneficiary, nor shall it operate to
make Beneficiary liable for the performance of any of the terms and conditions of any of the
Leases, or for any waste of the Premises by any lessee under any of the Leases, or any other
person, or for any dangerous or defective condition of the Premises or for any negligence in the
management, upkeep, repair or control of the Premises resulting in loss or injury or death to any
lessee, licensee, employee or stranger.

39. Permanent Financing. Trustor agrees that in the event the Loan is refinanced,
Trustor shall permit Beneficiary to offer a proposal for such refinancing upon Beneficiary’s
then-current underwriting standards at the same time Trustor accepts proposals from other banks
or credit sources. In the event that Trustor shall solicit refinancing proposals from any other
bank or credit source, Trustor shall give Beneficiary the right to offer to Trustor a proposal on
similar or more favorable terms than other competing proposals within a reasonable time
thereafter. Notwithstanding the foregoing, Trustor and Beneficiary hereby acknowledge that
Beneficiary is under no obligation whatsoever to make any proposal to Trustor on any specific
terms and conditions, and Trustor is under no obligation whatsoever to accept any refinancing
proposal of Beneficiary and may accept a refinancing proposal of any other bank or credit source
in Trustor’s sole and absolute discretion.

40.  Partial Release. Beneficiary hereby agrees to issue one (1) partial release (in
addition to the partial releases of the restaurant pads described below) of this Deed of Trust
provided the following conditions are satisfied:

(a) No Event of Default or any event or condition which with the giving of
notice and passage of time would constitute an Event of Default has occurred;

()  Concurrently with such partial release, Trustor pays to Beneficiary, as a
principal repayment of the Loan, an amount sufficient to reduce the outstanding Loan
balance such that the ratio of (i) the outstanding principal balance of the Loan plus the
Loan Reserve (as defined in the Note) then held by Beneficiary to (ii) the Value of the
remaining Real Estate encumbered by this Deed of Trust shall be no more than seventy
percent (70%). For purposes of this calculation, the “Value” of the remaining Real Estate
shall be determined by multiplying $100.00 times the number of buildable square feet (as
determined by Trustor and approved by Beneficiary in its sole and absolute discretion)
planned to be constructed on such Real Estate;
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(c)  Concurrently with such partial release Trustor shall deliver to Beneficiary
a date down endorsement to its title policy, which: (i) amends the legal description of the
Real Estate described therein to be the portion of the Premises which will remain
encumbered by the Deed of Trust, (b) insures the first priority of the lien of the Deed of
Trust, subject only to the Permitted Exceptions, and (c) dates down all of the
endorsements contained in the Title Policy;

(d) Notwithstanding the foregoing, in the event Trustor desires to sell a
restaurant pad, Beneficiary shall issue a partial release of the Deed of Trust encumbering
such pad upon (i) payment to Beneficiary of an amount equal to 100% of the net sales
price but in no event shall such net sales price be less than 95% of the gross sales price of
such pad and (i) delivery of the date down endorsement described in subsection (c)
above.

(¢)  Notwithstanding anything herein to the contrary, in the event a parce] of
Real Estate, other than a restaurant pad, is sold to an entity not owned or controlled or
under common control with Trustor, Beneficiary may require an additional principal
repayment of the Loan as a condition to releasing the lien of this Deed of Trust. Such
required principal repayment shall be determined by Beneficiary in its sole and absolute
discretion.

JREMAINDER OF PAGE INTENTIONALLY LEFT BLANK]

400135.3 044497-39259 38

ILy 9200 L0




Addendum - Part 2 of 2 Page 39 of 78

IN WITNESS WHEREOF, Trustor has executed and delivered this Deed of Trust the
day and year first above written.

OPUS WEST CORPORATION, a Minnesota

corporation
By: { %—l/éﬁj
Name:

Title: _ Semor Vice Presidet
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CALIFORNIA ALL-PURPOSE NOTARY ACKNOWLEDGMENT

State of _21 TAMA **¢+ OPTIONAL SECTION ***
Counl'y of % m CAPACITY CLAIMED BY SIGNER
Onthis _n2]  dayof , 20857 before me, Through statute does not require the Notary to fill in

. . the data below, doing so may prove invalusble to
2 persons relying on the document
INDIVIDUAL
personally amm,_éha.méw\g%g__.

CORPORATE OFFICERS(S)
personally known 10 me - OR - [ proved to me on the basis of

PARTNER(S) [ LIMITED
O  GENERAL
satisfactory cvidence to bec the person(s) whose name(s) is/arc

. ATTORNEY-IN-FACT

oooo oao

subscribed to the within instrument and acknowledged 10 me that TRUSTEE(S)
he/sheithey  executed the same  in  hisher/their  authorized GUARDIAN/CONSERVATOR
OTHER:

capacity(ies), and that by his/her/their signature(s) on the instrument
the person(s), or the entity upon behalf of which the person(s) acted,
executed the instrument.

SIGNER IS REPRESENTING:

WITNESS my hand and official seal. NAME OF PERSON(S) OR FN'HTY(IES)

OPTIONAL SECTION

THIS CERTIFICATE MUST BE ATTACHED TO THE DOCUMENT DESCRIBED BELOW:
TITLE OR TYPE OF DOCUMENT

NUMBER OF PAGES DATE OF DOCUMENT
SIGNER(S) OTHER THAN NAMED ABOVE
Though the data requested here is not required by taw, it could prevent fraudulent reattachment of this form.
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EXHIBIT A
LEGAL DESCRIPTION OF PREMISES

PARCEL 1:

LOT 9 OF TRACT NO. 46799-03, IN THE CITY OF WESTLAKE VILLAGE, COUNTY OF
LOS ANGELES, STATE OF CALIFORNIA, AS PER MAP RECORDED IN BOOK 1247
PAGES 7 THROUGH 11 INCLUSIVE OF MAPS, IN THE OFFICE OF THE COUNTY
RECORDER OF SAID COUNTY.

EXCEPTING THEREFROM ALL OF THE OIL, GAS AND OTHER HYDROCARBON
SUBSTANCES LYING BELOW A DEPTH OF 500 FEET, MEASURED, VERTICALLY,
FROM THE SURFACE OF SAID LAND, WITHOUT, HOWEVER, ANY RIGHT TO ENTER
UPON THE SURFACE OF SAID LAND NOR INTO THAT PORTION OF THE
SUBSURFACE THEREOF LYING ABOVE A DEPTH OF 500 FEET, MEASURED
VERTICALLY FROM SAID SURFACE AS GRANTED TO AMERICAN-HAWAIIAN
STEAMSHIP COMPANY, RECORDED APRIL 28, 1996 AS INSTRUMENT NO. 3963 IN
BOOK D-3928 PAGE 542, OFFICIAL RECORDS.

PARCEL 2:

A NON-EXCLUSIVE EASEMENT FOR PEDESTRIAN AND VEHICULAR ACCESS,
INGRESS AND EGRESS, AS DEFINED AND CREATED BY THAT CERTAIN
DOCUMENT ENTITLED “EASEMENT AGREEMENT”, DATED SEPTEMBER 22, 2004
EXECUTED BY WESTLAKE HHG HOTEL DEVELOPMENT, LP, A TEXAS LIMITED
PARTNERSHIP, RUSSELL RANCH ROAD, LLC, A DELAWARE LIMITED LIABILITY
COMPANY AND RICHLAND WESTLAKE LTD, A FLORIDA LIMITED PARTNERSHIP
DOING BUSINESS IN CALIFORNIA AS RICHLAND WESTLAKE, L.P. SUBJECT TO ALL
THE TERMS, PROVISIONS AND CONDITIONS THEREIN CONTAINED, RECORDED
SEPTEMBER 29, 2004 AS INSTRUMENT NO. 04-2499298

APN: 2054-030-089
ADDRESS:

Westlake Village, California

A-1
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EXHIBIT B

PERMITTED EXCEPTIONS

The following are the Permitted Exceptions per Pro Forma Policy No. 601024076-X49 issued by
Chicago Title Insurance Company:

Exceptions A, B, 1,2,3,4,5,6,7,8,9,11, 13, 14, 15, 16, 17, 18, 21, 23 and 24

- as set forth on Schedule B, Part I together with Exceptions 29 and 30 as set forth
on Schedule B, Part I1.

|}
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EXHIBIT C
INSURANCE REQUIREMENTS

GENE INFORMATION

1. All insurance policies referred to herein shall be in form and substance acceptable
to LaSalle Bank National Association (“LaSalle™).

2. LaSalle must receive evidence/certificates of insurance at least ten (10) business
days prior to closing. Original policies must be provided to LaSalle as soon as they are
available from insurers. Certified copies should be available within sixty (60) to ninety
(90) days. '

3. Proof of coverage must be on an ACORD 28 - EVIDENCE OF PROPERTY
INSURANCE form. Liability insurance must be written on ACORD 258 or its
equivalent. NOTE: Please remove any “endeavor to” and “but failure to mail such
notice shall impose ....representatives” language as it relates to notices. Initials by an
authorized representative should appear next to any deletions on the certificates,

4. Al property policies shall contain a standard mortgage clause in favor of LaSalle
and shall provide for a thirty (30) day written notice to LaSalle of any material change or
cancellation. Certificates with disclaimers will NOT be accepted.

5. The Trustor must be the named insured.

6. - Property & Builders Risk certificates must show LaSalle as First Mortgagee and
Loss Payee as follows:

LaSalle Bank National Association

135 South La Salle Street

Chicago, lllinois 60603

Attention: Commercial Real Estate Division

(LaSaile may be shown as “Mortgagee and Loss Payee As Their Interests May Appear”
until the insurance agent receives release of interest from the prior lender. At that time,
the insurance policies will need to be endorsed to show LaSalle as First Mortgagee and
Loss Payee).

7. The insured property must be identified as Westlake Village, Los Angeles
County, California.

8. All insurance companies must have a Policy Rating of “A” and a Financial Rating
of “VIII” from AM Best’s Rating Guide.
g
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9. The insurance documentation must be signed by an authorized representative of
the Insurer.

SPECIFIC UIREMENTS

1. If the property policy is a blanket policy or limit, LaSalle must receive a schedule
of the amount allocated to the property/rents or the amounts allocated to the property
must be indicated on the certificate.

2, Coverage must be on an “all risk” (Special Perils), 100% replacement cost basis
without deduction for foundations and footings, and WITHOUT co-insurance. The co-
insurance must be waived or an Agreed Amount endorsement must be included and
either “No Co-insurance” or “Agreed Amount” must be provided and indicated on the
certificate.

3. Ordinance or Law coverage providing for demolition and increased cost of
construction, must be provided and indicated on the certificate.

4. Other coverages such as earthquake, boiler and machinery (which includes the
mechanics of the building, such as elevators), and flood will be required when these risks
are present.

5. Rent Loss or Business Income coverage shall be in an amount equal to 100% of
the projected annual rents or revenue with a minimum period of indemnity of 12 months,
or such greater period as LaSalle may require. This coverage needs to be written on a
Gross Rental Income, Gross Profits or Extended Period of Indemnity form, not on an
actual loss sustained basis which may terminate as soon as the premises are tenantable or
operational.

6. LaSalle must be named as an Additional Insured for all general liability coverage,
with a minimum limit of $2,000,000 for any one occurrence.
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Schwartz Cooper Chartered
180 North LaSalle Street
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This space reserved for Recorders use only.

ASSIGNMENT OF RENTS AND LEASES

This ASSIGNMENT OF RENTS AND LEASES dated as of January 4, 2007 (the
“Assignment”), is executed by OPUS WEST CORPORATION, a Minnesota corporation (the
“Assignor”), whose address is 2555 East Camelback Road, Suite 800, Phoenix, Arizona 85016,
to and for the benefit of LASALLE BANK NATIONAL ASSOCIATION, a national banking
association, its successors and assigns (the “Assignee™)

RECITALS:

A, Assignee has agreed to loan to Assignor the principal amount of Twenty Eight
Million Two Hundred Seventy Five Thousand and 00/100 Dollars ($28,275,000.00) (“Loan™).
Assignor is executing that certain Promissory Note of even date herewith in the amount of
$28,275,000.00 payable to the order of Assignee to evidence the Loan (as the same may be
amended, modified, replaced or restated from time to time, the “Note™).

B. A condition precedent to Assignee’s making of the Loan to Assignor is the execution
and delivery by Assignor of this Assignment.

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of
which are hereby acknowledged, the parties hereto mutually agree as follows:

AGREEMENTS:

1. Definitions. All capitalized terms which are not defined herein shall have the
meanings ascribed thereto in that certain Deed of Trust, Security Agreement, Assignment of
Rents and Leases, Fixture Filing and Financing Statement dated as of even date herewith,
executed by the Assignor to and for the benefit of the Assignee (the “Deed of Trust”). /

2, Grant of Security Interest. The Assignor hereby grants, transfers, sets over and
assigns to the Assignee, all of the right, title and interest of the Assignor in and to (i) all of the
rents, revenues, issues, profits, proceeds, receipts, income, accounts and other receivables arising
out of or from the land legally described in Exhibit “A” attached hereto and made a part hereof
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and al! buildings and other improvements located thereon (said land and improvements being
hereinafter referred to collectively as the “Premises”), including, without limitation, lease
termination fees, purchase option fees and other fees and expenses payable under any lease; (ii)
all leases and subleases (each, a “Lease”/and collectively, the “Leases™), now or hereafter
existing, of all or any part of the Premises together with all guaranties of any of such Leases and
all security deposits delivered by tenants thereunder, whether in cash or letter of credit; (iii) all
rights and claims for damage against tenants ansing out of defaults under the Leases, including
rights to termination fees and compensation with respect to rejected Leases pursuant to Section
365(a) of the Federal Bankruptcy Code or any replacement Section thereof; and (iv) all tenant
improvements and fixtures located on the Premises. This Assignment is a present, absolute
transfer and assignment of the foregoing interests to Assignee and is not an assignment for
additional security. This Assignment is given to secure:

(a) the payment by the Assignor when due of (i) the indebtedness evidenced
by the Note and any and all renewals, extensions, replacements, amendments,
modifications and refinancings thereof; (ii) any and all other indebtedness and obligations
that may be due and owing to the Assignee by the Assignor under or with respect to the
Loan Documents (as defined in the Note); and (iii) all costs and expenses paid or incurred
by the Assignee in enforcing its rights hereunder, including without limitation, court costs
and reasonable attorneys’ fees; and

(d) the observance and performance by the Assignor of the covenants,
conditions, agreements, representations, warranties and other liabilities and obligations of
the Assignor or any other obligor to or benefiting the Assignee which are evidenced or
secured by or otherwise provided in the Note, this Assignment or any of the other Loan
Documents, together with all amendments and modifications thereof.

3. Representations and Warranties of the Assignor. The Assignor represents and
warrants to the Assignee that:

(a) this Assignment, as executed by the Assignor, constitutes the legal and
binding obligation of the Assignor enforceable in accordance with its terms and
provisions;

(b)  the Assignor is the lessor under all Leases;

(c) there is no other existing assignment of the Assignor’s entire or any part of
its interest in or to any of the Leases, or any of the rents, issues, income or profits
assigned hereunder, nor has the Assignor entered into any agreement to subordinate any
of the Leases or the Assignor’s right to receive any of the rents, issues, income or profits
assigned hereunder;

(d)  the Assignor has not executed any instrument or performed any act which
may prevent the Assignee from operating under any of the terms and provisions hereof or
which would limit the Assignee in such operation; and

(e) there are no defaults by the landlord and, to the Assignee’s knowledge,
there are no material defaults by tenants under any Leases.
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4, Covenants of the Assignor. The Assignor covenants and agrees that so long as
this Assignment shall be in effect:

(a)  the Assignor shall not lease any portion of the Premises unless the
Assignor obtains the Assignee’s prior written consent to all aspects of such lease;

(b) the Assignor shall observe and perform all of the covenants, terms,
conditions and agreements contained in the Leases to be observed or performed by the
lessor thereunder, and the Assignor shall not do or suffer to be done anything to impair
the security thereof. The Assignor shall not (i) release the liability of any tenant under
any Lease, (ii) consent to any tenant’s withholding of rent or making monetary advances
and off-setting the same against future rentals, (iii) consent to any tenant’s claim of a total
or partial eviction, (iv) consent to a tenant termination or cancellation of any Lease,
except as specifically provided therein, or (v) enter into any oral leases with respect to all
or any portion of the Premises;

(c) the Assignor shall not collect any of the rents, issues, income or profits
assigned hereunder more than thirty days in advance of the time when the same shall
become due, except for security or similar deposits;

(d)  the Assignor shall not make any other assignment of its entire or any part
of its interest in or to any or all Leases, or any or all rents, issues, income or profits
assigned hereunder, except as specifically permitted by the Loan Documents;

(e) the Assignor shall not materially modify the terms and provisions of any
Lease, nor shall the Assignor give any consent (including, but not limited to, any consent
to any assignment of, or subletting under, any Lease, except as expressly permitted
thereby) or approval, required or permitted by such terms and provisions or cancel or
terminate any Lease, without the Assignee’s prior written consent;

4)) the Assignor shall not accept a surrender of any Lease or convey or
transfer, or suffer or permit a conveyance or transfer, of the premises demised under any
Lease or of any interest in any Lease so as to effect, directly or indirectly, proximately or
remotely, a merger of the estates and rights of, or a termination or diminution of the
obligations of, any tenant thereunder; any termination fees payable under a Lease for the
early termination or surrender thereof shall be paid jointly to the Assignor and the
Assignee;

(g)  the Assignor shall not alter, modify or change the terms of any guaranty of
any Lease, or cancel or terminate any such guaranty or do or permit to be done anything
which would terminate any such guaranty as a matter of law;

(h)  the Assignor shall not waive or excuse the obligation to pay rent under any
Lease;

(i) the Assignor shall, at its sole cost and expense, appear in and defend any

and all actions and proceedings arising under, relating to or in any manner connected
with any Lease or the obligations, duties or liabilities of the lessor or any tenant or
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guarantor thercunder, and shall pay all costs and expenses of the Assignee, including
court costs and reasonable attomeys’ fees, in any such action or proceeding in which the

Assignee may appear;

()] the Assignor shall give prompt notice to the Assignee of any notice of any
material default by the lessor under any Lease received from any tenant or guarantor
thereunder;

(k) the Assignor shall enforce the observance and performance of each
covenant, term, condition and agreement contained in each Lease to be observed and
performed by the tenants and guarantors thereunder and shall immediately notify the
Assignee of any material breach by the tenant or guarantor under any such Lease;

()] the Assignor shall not permit any of the Leases to become subordinate to
any lien or liens other than liens securing the indebtedness secured hereby or liens for
general real estate taxes and special taxes and assessments not delinquent;

(m) the Assignor shall not execute hereafter any Lease unless there shall be
included therein a provision providing that the tenant thereunder acknowledges that such
Lease has been assigned pursuant to this Assignment and agrees not to look to the
Assignee as mortgagee, mortgagee in possession or successor in title to the Premises for
accountability for any security deposit required by lessor under such Lease unless such
sums have actually been received in cash by the Assignee as security for tenant’s
performance under such Lease; and

(n)  Ifany tenant under any Lease is or becomes the subject of any proceeding
under the Federal Bankruptcy Code, as amended from time to time, or any other federal,
state or local statute which provides for the possible termination or rejection of the Leases
assigned hereby, the Assignor covenants and agrees that if any such Lease is so
terminated or rejected, no settlement for damages shall be made without the prior written
consent of the Assignee, and any check in payment of damages for termination or
rejection of any such Lease will be made payable both to the Assignor and the Assignee.
The Assignor hereby assigns any such payment to the Assignee and further covenants
and agrees that upon the request of the Assignee, it will duly endorse to the order of the
Assignee any such check, the proceeds of which shall be applied in accordance with the
provisions of Section 8 below.

5. Rights Prior to Default. Unless or until an Event of Default (as defined in Section
6) shall occur, the Assignor shall have the right to collect, at the time (but in no event more than
thirty days in advance) provided for the payment thereof, all rents, issues, income and profits
assigned héreunder, and to retain, use and enjoy the same. Upon the occurrence of an Event of
Default, the Assignor’s right to collect such rents, issues, income and profits shall immediately
terminate without further notice thereof to the Assignor. The Assignee shall have the right to
notify the tenants under the Leases of the existence of this Assignment at any time.

6. Events of Default. An “Event of Default” shall occur under this Assignment upon
the occurrence of (a) a breach by the Assignor of any of the covenants, agreements,
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representations, warranties or other provisions hereof which is not cured or waived within the
applicable grace or cure period, if any, set forth in the Deed of Trust, or (b) any other Event of
Default described in the Note, the Deed of Trust or any of the other Loan Documents.

7. Rights and Remedies Upon Default. At any time upon or following the
occurrence of any Event of Default, the Assignee, at its option, may exercise any one or more of
the following rights and remedies without any obligation to do so, without in any way waiving
such Event of Default, without further notice or demand on the Assignor, without regard to the
adequacy of the security for the obligations secured hereby, without releasing the Assignor or
any guarantor of the Note from any obligation, and with or without bringing any action or
proceeding to foreclose the Deed of Trust or any other lien or security interest granted by the
Loan Documents:

(@)  Declare the unpaid balance of the principal sum of the Note, together with
all accrued and unpaid interest thereon, immediately due and payable;

(b)  Enter upon and take possession of the Premises, either in person or by
agent or by a receiver appointed by a court, and have, hold, manage, lease and operate the
same on such terms and for such period of time as the Assignee may deem necessary or
proper, with full power to make from time to time all alterations, renovations, repairs or
replacements thereto or thereof as may seem proper to the Assignee, to make, enforce,
modify and accept the surrender of Leases, to obtain and evict tenants, to fix or modify
rents, and to do any other act which the Assignee deems necessary or proper;

(c) Either with or without taking possession of the Premises, demand, sue for,
settle, compromise, collect, and give acquittances for all rents, issues, income and profits
of and from the Premises and pursue all remedies for enforcement of the Leases and all
the lessor’s rights therein and thereunder. This Assignment shall constitute an
authorization and direction to the tenants under the Leases to pay all rents and other
amounts payable under the Leascs to the Assignee, without proof of default hereunder,
upon receipt from the Assignee of written notice to thereafter pay all such rents and other
amounts to the Assignee and to comply with any notice or demand by the Assignee for
observance or performance of any of the covenants, terms, conditions and agreements
contained in the Leases to be observed or performed by the tenants thereunder, and the
Assignor shall facilitate in all reasonable ways the Assignee’s collection of such rents,
issues, income and profits, and upon request will execute written notices to the tenants
under the Leases to thereafter pay all such rents and other amounts to the Assignee; and

(d) Make any payment or do any act required herein of the Assignor in such
manner and to such extent as the Assignee may deem necessary, and any amount so paid
by the Assignee shall become immediately due and payable by the Assignor with interest
thereon until paid at the Default Rate and shall be secured by this Assignment.

(¢)  Exercise any other remedy available to it under any of the other Loan
Documents, at law or in equity.

Z2iy9zBo LO
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8. Application of Proceeds. All sums collected and received by the Assignee out of
the rents, issucs, income and profits of the Premises following the occurrence of any one or more
Events of Default shall be applied in accordance with applicable foreclosure law and, unless
otherwise specified in such act, in such order as the Assignee shall elect in its sole and absolute
discretion.

9. Limitation of the Assignee’s Liability. The Assignee shall not be liable for any
loss sustained by the Assignor resulting from the Assignee’s failure to let the Premises or from
any other act or omission of the Assignee in managing, operating or maintaining the Premises
following the occurrence of an Event of Default. The Assignee shall not be obligated to observe,
perform or discharge, nor does the Assignee hereby undertake to observe, perform or discharge
any covenant, term, condition or agreement contained in any Lease to be observed or performed
by the lessor thereunder, or any obligation, duty or liability of the Assignor under or by reason of
this Assignment. The Assignor shall and does hereby agree to indemnify, defend (using counsel
reasonably satisfactory to the Assignee) and hold the Assignee harmless from and against any
and all liability, loss or damage which the Assignee may incur under any Lease or under or by
reason of this Assignment and of and from any and all claims and demands whatsoever which
may be asserted against the Assignee by reason of any alleged obligation or undertaking on its
part to observe or perform any of the covenants, terms, conditions and agreements contained in
any Lease; provided, however, in no event shall the Assignor be liable for any liability, loss or
damage which the Assignor incurs as a result of the Assignee’s gross negligence or willful
misconduct. Should the Assignee incur any such liability, loss or damage under any Lease or
under or by reason of this Assignment, or in the defense of any such claim or demand, the
amount thereof, including costs, expenses and reasonable attoneys’ fees, shall become
immediately due and payable by the Assignor with interest thereon at the Default Rate and shall
be secured by this Assignment. This Assignment shall not operate to place responsibility upon
the Assignee for the care, control, management or repair of the Premises or for the carrying out
of any of the covenants, terms, conditions and agreements contained in any Lease, nor shall it
operate to make the Assignee responsible or liable for any waste committed upon the Premises
by any tenant, occupant or other party, or for any dangerous or defective condition of the
Premises, or for any negligence in the management, upkeep, repair or control of the Premises
resulting in loss or injury or death to any tenant, occupant, licensee, employee or stranger.
Nothing set forth herein or in the Deed of Trust, and no exercise by the Assignee of any of the
rights set forth herein or in the Deed of Trust shall constitute or be construed as constituting the
Assignee a “mortgagee in possession” of the Premises, in the absence of the taking of actual
possession of the Premises by the Assignee pursuant to the provisions hereof or of the Deed of
Trust.

10.  No Waiver. Nothing contained in this Assignment and no act done or omitted to
be done by the Assignee pursuant to the rights and powers granted to it hereunder shall be
deemed to be a waiver by the Assignee of its rights and remedies under any of the Loan
Documents. This Assignment is made and accepted without prejudice to any of the rights and
remedies of the Assignee under the terms and provisions of such instruments, and the Assignee
may exercise any of its rights and remedies under the terms and provisions of such instruments
either prior to, simultaneously with, or subsequent to any action taken by it hereunder. The
Assignee may take or release any other security for the performance of the obligations secured
hereby, may release any party primarily or secondarily liable therefor, and may apply any other

2iv9ZT80 L0
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security held by it for the satisfaction of the obligations secured hereby without prejudice to any
of its rights and powers hereunder.

11.  Further Assurances. The Assignor shall execute or cause to be executed such
additional instruments (including, but not limited to, general or specific assignments of such
Leases as the Assignee may designate) and shall do or cause to be done such further acts, as the
Assignee may request, in order to permit the Assignee to perfect, protect, preserve and maintain
the assignment made to the Assignee by this Assignment.

12.  Security Deposits. The Assignor acknowledges that the Assignee has not
received for its own account any security deposited by any tenant pursuant to the terms of the
Leases and that the Assignee assumes no responsibility or liability for any security so deposited.

13.  Severability. If any provision of this Assignment is deemed to be invalid by
reason of the operation of law, or by reason of the interpretation placed thereon by any
administrative agency or any court, the Assignee and the Assignor shall negotiate an equitable
adjustment in the provisions of the same in order to effect, to the maximum extent permitted by
law, the purpose of this Assignment and the validity and enforceability of the remaining
provisions, or portions or applications thereof, shall not be affected thereby and shall remain in
full force and effect.

14.  Successors and Assigns. This Assignment is binding upon the Assignor and its
legal representatives, successors and assigns, and the nghts, powers and remedies of the
Assignee under this Assignment shall inure to the benefit of the Assignee and its successors and
assigns.

15.  Written Modifications. This Assignment shall not be amended, modified or
supplemented without the written agreement of the Assignor and the Assignee at the time of such
amendment, modification or supplement.

16.  Duration. This Assignment shall become null and void at such time as the
Assignor shall have paid the principal sum of the Note, together with alt interest thereon, and
shall have fully paid and performed all of the other obligations secured hereby and by the other
Loan Documents.

17. Invalidity of Provisions; Governing Law. THIS ASSIGNMENT SHALL BE
GOVERNED AND CONSTRUED IN ACCORDANCE WITH THE LAWS OF THE STATE
OF CALIFORNIA AND THE LAWS OF THE UNITED STATES APPLICABLE TO
TRANSACTIONS IN CALIFORNIA. IN THE EVENT THAT ANY PROVISION OR
CLAUSE OF THIS ASSIGNMENT CONFLICTS WITH APPLICABLE LAW, SUCH
CONFLICT SHALL NOT AFFECT OTHER PROVISIONS OF THIS ASSIGNMENT WHICH
CAN BE GIVEN EFFECT WITHOUT THE CONFLICTING PROVISION, AND TO THIS
END THE PROVISIONS OF THIS INSTRUMENT ARE DECLARED TO BE SEVERABLE.

18.  Notices. All notices, demands, requests and other correspondence which are
required or permitted to be given hereunder shall be deemed sufficiently given when delivered or
mailed in the manner and to the addresses of the Assignor and the Assignee, as the case may be,
as specified in the Deed of Trust.

400107.1 044497-39259 7
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19. WAIVER OF TRIAL BY JURY. THE ASSIGNOR AND THE ASSIGNEE (BY
ACCEPTANCE HEREOF), HAVING BEEN REPRESENTED BY COUNSEL, EACH
KNOWINGLY AND VOLUNTARILY WAIVES ANY RIGHT TO A TRIAL BY JURY IN
ANY ACTION OR PROCEEDING TO ENFORCE OR DEFEND ANY RIGHTS (A) UNDER
THIS ASSIGNMENT OR ANY RELATED AGREEMENT OR UNDER ANY AMENDMENT,
INSTRUMENT, DOCUMENT OR AGREEMENT DELIVERED OR WHICH MAY IN THE
FUTURE BE DELIVERED IN CONNECTION WITH THIS ASSIGNMENT OR (B) ARISING
FROM ANY BANKING RELATIONSHIP EXISTING IN CONNECTION WITH THIS
ASSIGNMENT, AND AGREES THAT ANY SUCH ACTION OR PROCEEDING WILL BE
TRIED BEFORE A COURT AND NOT BEFORE A JURY. THE ASSIGNOR AGREES
THAT IT WILL NOT ASSERT ANY CLAIM AGAINST THE ASSIGNEE OR ANY OTHER
PERSON INDEMNIFIED UNDER THIS ASSIGNMENT ON ANY THEORY OF LIABILITY
FOR SPECIAL, INDIRECT, CONSEQUENTIAL, INCIDENTAL OR PUNITIVE DAMAGES.

20.  Power of Attomey. Borrower hereby irrevocably appoints Lender its true and
lawful attorney with power of substitution and with full power for Lender in its own name and
capacity or in the name and capacity of Borrower, from and after service of a notice of the
occurrence of an Event of Default (as used in this paragraph, each a “Notice”), to demand,
collect, receive and give complete acquittances for any and all rents, income and profits accruing
from the Property, either in its own name or in the name of Borrower or otherwise, which Lender
may deem necessary or desirable in order to collect and enforce the payment of the rents, income
and profits of and from the Property. Lessecs of the Property are hereby expressly authorized
and directed, following receipt of a Notice from Lender, to pay any and all amounts due
Borrower pursuant to the Leases to Lender or such nominee as Lender may designate in a writing
dclivered to and received by such lessees, and the lessees of the Property are expressly relieved
of any and al] duty, liability or obligation to Borrower in respect of all payments so made.

21." Leases. There are no leases or occupancy agreements that affect the Premises
other than the agreements described on Exhibit B attached to and made a part of this
Assignment.

{REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
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IN WITNESS WHEREOF, the Assignor has executed and delivered this Assignment of ,
Rents and Leases as of the day and year first above written.

OPUS WEST CORPORATION, a Minnesota
corporation

WL@& VoA

2.p82008 LU

400107.1 044497-39259



Case 09-34356-hdh11

21y 9200 L0

Claim 66-1 Part 3 Filed 11/09/09 Desc Attachments to

Addendum - Part 2 of 2 Page 57 of 78

CALIFORNIA ALL-PURPOSE NOTARY ACKNOWLEDGMENT

Stateof ___ M 7oa1x **+ OPTIONAL SECTION ***
County or% b CAPACITY CLAIMED BY SIGNER
Onthis__ 2| dayof. , before me, Through statute does not require the Notary to fill in
. . . the data below, doing so may prove invaluable to
_&&h&%&ﬂk persons relying on the document
: O INDIVIDUAL
personally =PP“°“—W¢&\@%L——— 0  CORPORATE OFFICERS(S)
O PARTNER(S) [J LIMITED

personally known to me - OR - ] proved to me on the basis of O GENERAL
satisfactory evidence 1o be the person(s) whose name(s) is/are O ATTORNEY-IN-FACT
subscribed 1o the within instrament and acknowledged to me that a TRUSTEE(S)
he/she/they executed the same in his/her/their authorized a GUARDIAN/CONSERVATOR
capacity(ies), and that by hisher/their signature(s) on the instrument | (]~ OTHER:
the person(s), or the entity upon behalf of which the person(s) acted,
exccuted the instrument. SIGNER IS REPRESENTING:
WITNESS my hand and offiiat seal. NAME OF PERSON(S) OR ENTITY(IES)

. SIGNATURE OF NOTARY

* OPTIONAL SECTION

THIS CERTIFICATE MUST BE ATTACHED TO THE DOCUMENT DESCRIBED BELOW:

TITLE OR TYPE OF DOCUMENT.

NUMBER OF PAGES DATE OF DOCUMENT

SIGNER(S) OTHER THAN NAMED ABOVE

Though the dala requested here is not required by law, it could prevent fraudulent reattachment of this form.

400107.1 044497-39259
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EXHIBIT “A”
LEGAL DESCRIPTION
PARCEL 1:

LOT 9 OF TRACT NO. 46799-03, IN THE CITY OF WESTLAKE VILLAGE, COUNTY OF
LOS ANGELES, STATE OF CALIFORNIA, AS PER MAP RECORDED IN BOOK 1247
PAGES 7 THROUGH 11 INCLUSIVE OF MAPS, IN THE OFFICE OF THE COUNTY
RECORDER OF SAID COUNTY.

EXCEPTING THEREFROM ALL OF THE OIL, GAS AND OTHER HYDROCARBON
SUBSTANCES LYING BELOW A DEPTH OF 500 FEET, MEASURED, VERTICALLY,
FROM THE SURFACE OF SAID LAND, WITHOUT, HOWEVER, ANY RIGHT TO ENTER
UPON THE SURFACE OF SAID LAND NOR INTO THAT PORTION OF THE
SUBSURFACE THEREOF LYING ABOVE A DEPTH OF 500 FEET, MEASURED
VERTICALLY FROM SAID SURFACE AS GRANTED TO AMERICAN-HAWAIIAN
STEAMSHIP COMPANY, RECORDED APRIL 28, 1996 AS INSTRUMENT NO. 3963 IN
BOOK D-3928 PAGE 542, OFFICIAL RECORDS.

PARCEL 2:

A NON-EXCLUSIVE EASEMENT FOR PEDESTRIAN AND VEHICULAR ACCESS,
INGRESS AND EGRESS, AS DEFINED AND CREATED BY THAT CERTAIN
DOCUMENT ENTITLED “EASEMENT AGREEMENT”, DATED SEPTEMBER 22, 2004
EXECUTED BY WESTLAKE HHG HOTEL DEVELOPMENT, LP, A TEXAS LIMITED
PARTNERSHIP, RUSSELL RANCH ROAD, LLC, A DELAWARE LIMITED LIABILITY
COMPANY AND RICHLAND WESTLAKE LTD, A FLORIDA LIMITED PARTNERSHIP
DOING BUSINESS IN CALIFORNIA AS RICHLAND WESTLAKE, L.P. SUBJECT TO ALL
THE TERMS, PROVISIONS AND CONDITIONS THEREIN CONTAINED, RECORDED
SEPTEMBER 29, 2004 AS INSTRUMENT NO. 04-2499298

APN: 2054-030-089
ADDRESS:

Westlake Village, California

2iv3s2Ho0 1406
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Fillig NO: 0PI 3015685

PARCEL 1:

LOT 9 OF TRACT NO. 46799-03, IN THE CITY OF WESTLAKE VILLAGRE, COUNTY OF
I.OSANGELE&S'TATBOFCAI.EORNIA,ASPBRMAPREOORDBI)NBOOK12M
PAGES 7 THROUGH 11 INCLUSIVE OF MAPS, IN THE OFFICE OF THBE COUNTY
RECORDER OF SAID COUNTY.

EXCEPTING THEREFROM ALL OF THE OIL, GAS AND OTHER HYDROCARBON
SUBSTANCES LYING BELOW A DEPTH OF 500 FEET, MEASURED, VERTICALLY,
FROM THE SURFACE OF SAID LAND, WITHOUT, HOWBVER, ANY RIGHT TO ENTER
UPON THE SURFACE OF SAID LAND NOR INTO THAT PORTION OF THE
SUBSURFACE THEREOF LYING ABOVB A DEPTH OF 500 FEET, MEASURED
VERTICALLY FROM SAID SURFACB AS GRANTEBD TO AMERICAN-HAWAIIAN
STEAMSHIP COMPANY, RECORDBED APRIL 28, 1996 AS INSTRUMENT NO. 3963 IN
BOOK D-3928 PAGRB 542, OFFICTAL RBCORDS.

PARCEL 2:

A NON-BXCLUSIVE BASEMENT FOR PEDESTRIAN AND VEHICULAR ACCESS,
INGRESS AND EGRESS, AS DEFINED AND CREATED BY THAT CERTAIN

- DOCUMENT BNTITLED “BASEMENT AGREEMENT”, DATED SEPTEMBER 22, 2004
EXECUTED BY WESTLAKE HHG HOTEL DEVELOPMENT, LP, A TEXAS LIMITED
PARTNERSHIP, RUSSHLY. RANCH ROAD, LLC, A DELAWARE LIMITED LIABILITY
COMPANY AND RICHLAND WESTLAKE LTD, A FLORIDA LIMITED PARTNERSHIP
DOING BUSINESS IN CALIFORNIA AS RICHLAND WESTLAKE, L.P. SUBJECT TO ALL
THE TERMS, PROVISIONS AND CONDITIONS THEREIN CONTAINED, RECORDED
SEPTEMBER 29, 2004 AS INSTRUMENT NO. 04-2499298

APN: 2054-030-089
ADDRESS:
Wosilake Village, California
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EXEIBIT “B”
COLLATERAL DESCRIPTION
DEBTOR: OPUS WEST CORPORATION
SECUERD PARTY: LASALLE BANK NATIONAL ASSOCIATION

Debtar hereby grants to Secured Party a security interest in and to the following:

1 All personal property of every nature whatsoever now ot hereafter owned by
Doblor and on, or wsed in conncotion with the Real Bstate or the improvements thereon,
including all extensions, additions, improvements, beticrments, rencwals, substitutions and
replacements thereof and all of the right, title and interest of Debtor in and to any such persanal
property together with the beuefit of any deposits or payments now or heveafier made on such
personal property by Debtor or on its behalf;

2, Any aund all rents, revenues, issues, profits, proceeds, income, royalties, accounts
inclnding health-care insurance receivables, cscrows, reserves, impounds, security deposits and
other rights to monies now owned or hetcafler acquired and arising from or out of the Real
Estate and/or the businesses and opcrations ocmducted by Debtor thareon;

3 All fixtuyes and stticles of personal property now or hereafter ownod by Debtor
and forming a part of or used in connection with the Real Estate or the improvements thereon,
incloding, but without limitation, any and all sir conditionars, antennae, appliances, appearatus,

» . -#wmings,- basing, bathtubs, bidets, bolless, bookcases,. cabinets, carpets, coolers, curtains, -

dehm&ﬁmmspomgdoomdrapeqdmdmn.dwmdwmm,mgimqmm
oscalators, exercise equipment, fans, fittings, floor coverings, fumaces, furnishings, fimitare,
hardware, heaters, bumidifiers, incinerstors, lighting, machinery, motors, ovens, pipes,
plumbing, pumps, radistors, ranges, recreational facilitics, rofrigerators, screens, security
systems, shades, shelving, sinks, sprinklers, stokets, stoves, tollets, ventilators, wall coverings,
washers, windows, window coverings, wiring, and all renewals or repiacements thereof or
articles in substitution therofor;

4. All proceeds of the foregoing, including, without limxitation, all judgments, awards
of damages and settlements bereafler mads resulting from condemnation proceeds or the taking
of the Rea] Estate or improvements thereon or any portion thereof under the power of eminent
domain, any proceeds of any policies of insurancs, maintained with respect to the Real Rstate or
improvements thereon or proceeds of any sale, option or contract to sell the Rea) Estate or
improvements thereon or any portion thereof:

5. Any and all other personal propesty of any kind, nature or description, whether
tengible or intangible, (including without lmitation, any and all goods, contract rights,

- franchises, licenses, permits, chattel paper (including clectronic chattel paper), money,

equipment, deposh accounts, documents, investment property, instrurnents, letter-of-credit rights,

402885.1 0444973925 B-1,
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supporting obligations, and genersl intengibles inchading payment intangibles) of Debtor relating

to or vsed in cormection with the operstion or maintenance of the Real Estate, whether now
. owned or hereafter acquired, or in which Debtog now has or shall hereafter aoquire auy right, title

or interest whatsoever (whether by dill of sale, lsase, conditional sales comtract, or other title
retontion document or otherwise);

6. Anyandalladdiﬁommdmnﬂubaﬂofthotbnpingnﬂmyandm
proceeds (including proceeds of insurance, eminent domain or other governments] takings and
tort clajms), renowals, replacemnents snd substitutions of all of the foregoing;

7. Al of tha books and records pestsining to the foregoing:

L ¥ 2

S02R5.N OWA9729259 B-2



trpTe ¥

Case 09-34356-hdh11 Claim 66-1 Part 3 Filed 11/09/09 Desc Attachments to
Addendum - Part 2 of 2 Page 64 of 78




Case 09-34356-hdh11 Claim 66-1 Part 3 Filed 11/09/09 Desc Attachments to
Addendum - Part 2 of 2 Page 65 of 78

- ATTACHMENT 8




Case 09-34356-hdh11 Claim 66-1 Part 3 Filed 11/09/09 Desc Attachments to
Addendum - Part 2 of 2 Page 66 of 78

A This page is part of your document - DO NOT DISCARD A

& 20070026473 "=

R

Recwdd Offico.
* c,.‘,:n:.""'“ Sy yas $20.00
omer $0.00
01/05/07 AT 08:00AM paa SUUO
$20.00
TitleCompany

TITLE(S) -

A

FEE D.T.T.

CODE
20

CODE
19

CODE
9

——

Assessor’s identification Number (AIN)
To be completed by Examiner OR Title Company in black ink. Number ¢t AlN's Shown

A i THIS FORM IS NOT TO BE DUPLICATED A



Case 09-34356-hdh11 Claim 66-1 Part 3 Filed 11/09/09 Desc Attachments to
Addendum - Part 2 of 2 Page 67 of 78

R e

RECORDING RE YWESTED BY: 9

01/08/07

Chicago Title Company y X
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UCC FINANCING STATEMENT
FOLLOW INSTRUCTIONS (from and back) CAREFULLY
A NAME 8 PHONE OF CONTACT AT FILER [optionaf

B SEND ACKNOWLEODGMENT TO  (Nama and Addrots)

-

THE ABOVE SPACE 1S FOR FILING OFFICE USE ONLY
1 DEBTOR'SEXACT FULL LEGAL NAME maertonly aniy deblor name (18 01 1b) - de nol abbearasts &7 comiaae names
s ORGANIZATION S NAME

OPUS WEST CORPORATION
OR 1y NOMOUAL'S L AST NAME FIAST NAME MIDDLE NAME

1¢ MAILING ADDRESS cmy STATE |POSTAL COOE

2555 EAST CAMELBACK ROAD, STE. 800 PHOENIX AZ | 85016

1d SEE INSTRUCTIONS ADC, WFO RE ]u TYPE OF ORGANIZATION I JURISIICTION OF ORGANIZATIOM 19 ORGAMIATIONAL D #, ¢ any
ORGANIZATION
DEBTOR | CORPORATION | MINNESOTA | 8Z-83

2 ADOITIONAL DEBTOR'S EXACT FULL LEGAL NAME msent only ang det1or name (7a o 26) - da not abie svale of combwee names.
28 ORGANIZATION S NAME

OR 2o INDVIDUAL S LAST NAME FIRST NAME

2c MAILING ADORESS STATE | 2OSTAL CODE

2 SEEINSTRUCTIONS ADDA INFO RE Ih TYSE OF ORGANIZATION D SIRISOICTION OF ORGANIZATION 20 ORGANIZATIONAL 1D 8 2 any
ORGAN:ZATION
DEBTOR | | )

3 SECUREDPARTYSNAME(uNMEaYOI’ALlASSGNEEdASSkMSﬂ e Oy 1A 10CHR0 party name (38 or 3b)
I3 ORGANIZATION'S NAME

LASALLE BANK NATIONAL ASSOCIATION
b INDAIDUAL S LAST NAME FIRST NAME MIDOLE NAME

3¢ MALING ADDRE SS cmy STATE  |POSTAL CODE COUNTRY

135 SOUTH LASALLE STREET CHICAGO IL | 60603 usa

4 Trea FINANCING STATEMENT covers the tolloweng coltsters!

THE COLLATERAL SET FORTH ON THE ATTACHED EXHIBIT "B”, INCLUDING ANY SUCH COLLATERAL
LOCATED ON THE REAL ESTATE DESCRIBED ON TIHE ATTACHED EXHIBIT "A".

S ALTERNATIVE DESIGNATION [+ spohestinj | JLEssEenessorn | [cowsioneaconsonor | Jesweemanor | Issiermuven | bac uen H Inon-uce Famc

Thee FNANCING STATEMENT 14 to ba filed Jor recosd) for recorded) i the FEAL 7 Chack to RENLEST SFARCH REPORT(S) on Dettora) l l I
Adgendurn L foomonafl Al Oeotors

aoscsnsel || [ADOSTIONAL FEEY Devo 1 | Jowouon 2

ESTATERECORDS  Ausch
8 OPONAL FALER REFERENCE DATA

(44497-39259) MDR TO BE FILED IN LOS ANGELES COUNTY, CA

FILING OFFICE COPY — UCC FINANCING STATEMENT (FORM UCC1) (REV 05/22/02)
CAUCCIFPNAT 400101 C T Corpursnan Sysem
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)

UCC FINANCING STATEMENT ADDENDUM

FOLLOW INSTRUCTIONS (front and back) CAREFULLY
9 NAME OF FIRST DEBTOR (18 or 1b) ON RELATED FINANCING STATEMENT
Sa ORGANIZATION S NAME

OPUS WEST CORPORATION _
95 INDIVIDUAL'S LAST NAME PAST NAME IMIOOLE NAME SUFFIX

10 MISCELLANEOUS

THE ABOVE SPACE IS FOR PILING OFFICE USE ONLY

14 ADDITIONAL DEBTOR'S EXACT FULL LEGAL NAME  snson only gng rame (112 or 195} - do not ablbremate o combens narres
112 ORGANZATION'S NAME

oR 115 INDMIDUAL S LAST NAME MODOLE NAME
11c MAILING ADDRESS cry STATE [POSTAL CODE

10 SEEINSTRUCTIONS  |ADOL NFORE |11e TYPEOF ORGANZATION 111 JURISCICTION OF GRGANZATICN 115 CRGAMZATIONAL 1D #. o sny
ORGANZATION
DEBTOR | | i

12 | ADDITIONAL SECURED PARTY'S o | | ASSIGNOR SIP'S NAME - insan only ania name 1128 or 125)
128 ORGANIZATION 5 NAME

oR 12b INDIVIDUAL'S LAST NAME FIRST NAME MIDOLE NAME
12¢ MAILING ADORESS oty STAFE  |POSTAL COOE

13 Thre FINANCING STATEMENT covess U timber 10 be cul or U . 3 16 Add
coftaterss o1 ra red o9 m tturs hng
14 Descnpbon of “es astate

SEE EXHIBIT "A"” ATTACHED HERETO

1S Nams and address of 8 RECORD OWNER of above descibed res! selats
{4 Detior does nat have 3 recasd mistest)

17 Check gnly ¢ spphcable and check gnly one boe
Dedtor 18 a nfnm ot n Tioalen actng with respect 1o property heio b Dusl o ﬂo«m. Esne
18 Chech poly ¢ spphcable and chech gly one bor

Debior 13 3 TRANSMITTING UTRITY

Fdod wth & M d Home Ti

Find 01 Connechon wath § Publc F T

FILING OFFICE COPY — UCC FINANCING STATEMENT ADDENDUM (FORM UCCIAd) (REV 05/22/02)

LALUCIAD 0V2n02 L | Syscm Omiie
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EXHIBIT A

LEGAL DESCRIPTION

PARCEL 1:

LOT 9 OF TRACT NO. 46799-03, IN THE CITY OF WESTLAKE VILLAGE, COUNTY OF
LOS ANGELES, STATE OF CALIFORNIA, AS PER MAP RECORDED IN BOOK 1247
PAGES 7 THROUGH 11 INCLUSIVE OF MAPS, IN THE OFFICE OF THE COUNTY
RECORDER OF SAID COUNTY.

EXCEPTING THEREFROM ALL OF THE OIL, GAS AND OTHER HYDROCARBON
SUBSTANCES LYING BELOW A DEPTH OF 500 FEET, MEASURED, VERTICALLY,
FROM THE SURFACE OF SAID LAND, WITHOUT, HOWEVER, ANY RIGHT TO ENTER
UPON THE SURFACE OF SAID LAND NOR INTO THAT PORTION OF THE
SUBSURFACE THEREOF LYING ABOVE A DEPTH OF 500 FEET, MEASURED
VERTICALLY FROM SAID SURFACE AS GRANTED TO AMERICAN-HAWAIIAN
STEAMSHIP COMPANY, RECORDED APRIL 28, 1996 AS INSTRUMENT NO. 3963 IN
BOOK D-3928 PAGE 542, OFFICIAL RECORDS

PARCEL 2:

A NON-EXCLUSIVE EASEMENT FOR PEDESTRIAN AND VEHICULAR ACCESS,
INGRESS AND EGRESS, AS DEFINED AND CREATED BY THAT CERTAIN
DOCUMENT ENTITLED “EASEMENT AGREEMENT”, DATED SEPTEMBER 22, 2004
EXECUTED BY WESTLAKE HHG HOTEL DEVELOPMENT, LP, A TEXAS LIMITED
PARTNERSHIP, RUSSELL RANCH ROAD, LLC, A DELAWARE LIMITED LIABILITY
COMPANY AND RICHLAND WESTLAKE LTD, A FLORIDA LIMITED PARTNERSHIP
DOING BUSINESS IN CALIFORNIA AS RICHLAND WESTLAKE, L.P. SUBJECT TO ALL
THE TERMS, PROVISIONS AND CONDITIONS THEREIN CONTAINED, RECORDED
SEPTEMBER 29, 2004 AS INSTRUMENT NO. 04-2499298

APN: 2054-030-089
ADDRESS:

Westlake Village, California
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EXHIBIT “B”
COLLATERAL DESCRIPTION
DEBTOR: OPUS WEST CORPORATION
SECURED PARTY: LASALLE BANK NATIONAL ASSOCIATION

Debtor hereby grants to Secured Party a secunty interest 1n and to the following:

] All personal property of every nature whatsoever now or hereafter owned by
Debtor and on, or used in connection with the Real Estate or the improvements thereon,
mncluding all extensions, additions, improvements, betterments, renewals, substitutions and
replacements thercof and all of the right, title and interest of Debtor 1n and to any such personal
properly together with the benefit of any deposits or payments now or hereafier made on such
personal property by Debtor or on 1ts behalf;

2. Any and all rents, revenues, issues, profits, proceeds, income, royalties, accounts
including health-care insurance receivables, escrows, reserves, impounds, sccunty deposits and
other nghts to monies now owned or hereafler acquired and arising from or out of the Real
Estate and/or the businesses and operations conducted by Debtor thereon;

3. All fixtures and articles of personal property now or hereafier owned by Debtor
and forming a part of or used in connection with the Real Estate or the improvements thereon,
including, but without limitation, any and all air conditioners, antennae, apphances, apparatus,
awnings, basins, bathtubs, bidets, boilers, bookcases, cabinets, carpets, coolers, curtains,
dehumidifiers, disposals, doors, drapes, dryers, ducts, dynamos, elevators, engines, equipment,
escalators, exercise equipment, fans, fittings, floor coverings, fumaces, furmshings, furmiture,
hardware, heaters, humidifiers, incinerators, lighting, machinery, motors, ovens, pipes,
plumbing, pumps, radiators, ranges, recreational facihties, rcfngerators, screens, security
systems, shades, shelving, sinks, sprinklers, stokers, stoves, toilets, ventilators, wall coverings,
washers, windows, window coverings, winng, and all renewals or replacements thereof or
articles 1n subsutution therefor;

4 All proceeds of the foregoing, including, without hmitation, all judgments, awards
of damages and settlements hereafter made resulting from condemnation proceeds or the taking
of the Real Estate or improvements thereon or any portion thereof under the power of eminent
domain, any proceeds of any policies of insurance, maintained with respect to the Real Estate or
improvements thereon or proceeds of any sale, option or contract to sell the Real Estate or
improvements thereon or any portion thereof;

5. Any and all other personal property of any kind, nature or descrption, whether
tangible or intangible, (including without hmitation, any and all goods, contract nghts,
franchises, licenses, permits, chattel paper (including electronic chattel paper), money,
equipment, deposit accounts, documents, investment property, instruments, letter-of-credit nghts,

402885 | 134397.39259 B-1
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supporting obhgations, and general intangibles including payment intangibles) of Debtor relating
to or used in connection with the operation or mantenance of the Real Estate, whether now
owned or hereafter acquired, or in which Debtor now has or shall hereafter acquire any nght, title

or mterest whaisoever (whether by bill of sale, lease, conditional sales contract, or other title
retention document or otherwise);

6 Any and all additions and accessones to all of the foregoing and any and al}
proceeds (including proceeds of insurance, eminent domain or other governmental takings and
tort claims), renewals, replacements and substitutions of all of the foregoing;

7. All of the books and records pertaining to the foregoing

402885 | 043497-39259 - B-2
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One Renaissance Square Atterneys at Law in:
Q”wkg Bfﬂdy LLp Two North Central Averme Phoentx and Tucson, Artzona
Phoenix, Arizona 85004-2391 Neples, Forida

Td 602.229.5200 (icago, Minois

Fax 602.229.5690 Mikwaubee and Madison, Wisconsin

www.quaries.com

April 2, 2009

DEFAULT NOTICE

VIA UPS OVERNIGHT

Opus West Corporation

2555 East Camelback Road, Suite 800

Phoenix, Arizona 85016

Attn: Senior Vice President, Real Estate, Finance & Sales

RE: 328,275,000 Loan (the “Loan”) made by Bank of America, N.A., as successor
in interest to LaSalle Bank National Association (“Lender”) to Opus West
Corporation (“Borrower”); Westlake Village, CA

Ladies and Gentlemen:

The purpose of this letter is to provide you with notice of the occurrence of a
default (hereinafter, the “Default™) under Section 4.1(c) of the Promissory Note dated January 4,
2007 between Borrower and Lender, as amended by that certain Modification Agreement dated
December 31, 2008 (as modified or amended from time to time, the “Note”). The Note and all
other agreements, documents and instruments evidencing, securing or otherwise relating to the
Loan are sometimes referred to individually and collectively herein as the “Loan Documents.”
The Loan is fully matured and all amounts due in connection with the Loan are fully due and
payable. Borrower is in default as the result of Borrower’s failure to pay the full amount of
principal and interest due and owing on the Maturity Date (as defined in the Note). Late charges
(as described in and calculated according to Section 4.4 of the Note) will apply to the Defaulted
amounts. Interest at the Past Due Rate (provided in and calculated according to Section 2(c) of
the Note) commenced accruing from and after the Maturity Date on any amounts outstanding as
of such date.

Lender hereby reserves the right to accept payments made after the date of this
letter even though such payments are not offered as, or are insufficient to, cure the default
described herein or reinstate the Loan pursuant to the provisions of the law goveming the
jurisdiction in which the project is located. Lender may apply such payments in the order
provided in the Note or other Loan Documents.

In the event the foregoing Default is not cured on or before April 9, 2009 by
payment in full of all amounts due and owing under the Loan, including, without limitation, Past
Due Rate interest, late charges, costs and fees (including attorneys’ fees): (i) Lender is entitled to

QB\103503.00067\7649709.1
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exercise its rights and remedies under the Loan Documents, at law and in equity, including,
without limitation, the imposition of other charges recoverable as a consequence of the default
(including attorneys’ fees and costs); and (ii) Lender is entitled to enforce its rights and remedies
relating to its collateral, including, without limitation, appointment of receiver and foreclosure.
Please contact me for payoff information relating to the Loan.

Nothing in this letter or in Lender’s application of such payments is or shall be
deemed to be a waiver, election or estoppel of any rights, remedies, defenses and objections
available to Lender and its affiliated entities under the Note and related Loan Documents and
under applicable laws and in equity in connection with any default by Borrower, and Lender
expressly reserves all such rights, remedies, defenses and objections, including with respect to
any defaults now or hereafter in existence, whether known or unknown, to Lender, that are not
referenced in this letter.

Please give this matter your immediate attention.

Very truly yours,

QUARLES & BRADY LLP (

Lori L. Winkelman

cc: Casey Carpenter, Bank of America
Daniel Denton, Esq., Bank of America
Brian Sirower, Esq.

Via UPS Overnight Delivery:

Opus West Corporation

2555 East Camelback Road, Suite 800
Phoenix, Arizona 85016

Attn:  Legal Department

Via UPS Overnight Delivery:

Luce, Forward, Hamilton & Scripps LLP
600 West Broadway, Suite 2600

San Diego, California 92101-3391

Attn: Dave Hymer, Esq.

QB\103503.0006T\7649709.1
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AND RETURN TO: ' :

FIDELITY NATIONALTITLE - . ’ _ COPY ot ocurent Recordeq
g | '

e - : Has not been compared with
TSNO. 04272009 : Original will be returned when
ORDRER NO, : processing has been completed.
; 0089 . ) _'mt!lﬂmmz_-—a;—.mL__.

IMPORTANT NOTICE

NOTICE OF D AND N 1L UNDER DEED OF

IF YOUR PROPERTY IS IN FORECLOSURE BECAUSE YOU ARE BEHIND IN YOUR

PAYMENTS, IT MAY BE SOLD WITHOUT ANY COURT ACTION, and you may have the legal
nghtﬁoMngwmacwummgoodmdmgbypaymgnﬂyowpmdnopammphspummmem .
within the time permitted by law for reinstatement of your acoount, which is normally five business days prior o the |
date set for the salo of your property. Nosaledatomaybesetmﬁlthxeemontbsﬁomthedabthisnoﬁoeofdefmlt
may be recorded (which dato of recordation appears on this notice). This amount is $___ 28,768,306.03

asof April 27, 2009 » and will increase until your account becomes current. While your *
propu-tyisinforeolosme,yousﬁﬂmustpayothaobligadms(suchuinmmandmxu)mquiwdbyyommtemd
deed of trust or mortgage. If you fail to make future payments on the loan, pay taxes on the property, provide insurance
on the properly, or pay other obligations as required in the note and doed of trust or mortgage, the beneficiary or
mortgagee may insist that you do 80 in order to reinstate your acconnt in good standing, In addition, the beneficiary or
mortgagee may require as a condition to reinstatement that you provide reliable written evidence that you paid all
senior liens, property taxes, and bazard insurance premiums. Upon your written request, the beneficiary or mortgagee
will give you a written ‘itemization of the entire amount you must pay, You may not have to pay the entire unpaid
portionofyonracconnt,wmmoughfullpaymmwasdananded,butyoumustpayallmounuinqeﬁultattlwﬁme

payment is made. However, you and your beneficiary or mortgagee may mutually agree in writing prior to the time the
notice of sale is posted (which may not be earlier than the end of the threo-mouath period stated above) to, among other

things, (1) provide additional time in which to cure the defanlt by transfer of the propesty or otherwise; or.(2) establish
a scheduleofpaymentsmordetm cure your default; or both (1) and (2).
Following the expiration of the time period refeared to in the first paragraph of this notice, unless the obligation being
foreclosed upon or a separats written agreement between youandyour creditor permits a Jonger period, you have only
the legal right to stop the sals of your propesty by paying the entire amount demanded by your creditor,

To find out the amount you must pay, or to arrange for payment to stop the foreolosure, or if your property is in

foreclosure for any other reason, contact:

C/O LAWYERS TITLE COMPANY'
701 B STREET, SUXTE 1700
SAN DIEGO, CA 92101
(619) 230-6367

If you have anyqueshons you ahonld contact 8 lawyer or the government ageucy which may have insured your loan.
Notwithstanding the fact that your property is in foreclosure, you may offer your property for sele, provided the sale is
_concluded prior to the conclusion of the fureclosure.
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OTiCE OF DEFAULT ' ON TO S 'R DEED OF TRUST

Remember, YOU MAY LOSE LEGAL RIGHTS IF YOU DO NOT TAKE PROWT ACTION.
NOTICE IS HEREBY GIVEN THAT: LAWYERS TITLE COMPANY as authorized agent for Bank of
America, N.A. under a Deed of Trust dated Januaty 4, 2007 » executed by Opus West

Corporation, a Minaesota corporation s
as Trustor, to secure obligations in favor of LaSalie Bank National Association

as Beneficiary recorded on ~ Jaxnary 5, 2007 83 Document 20070026471
of Official Records in the office of the Recorder of Los Augeles County, California, as more fully
described on said Deed of Trust. Including ons note(s) for the sum of $  28,275,000.00: that the

benefloial interest under said Deed of Trust and the obligations secured thereby are presently held by the beneficiary;
that a breach of, and defunit in, the obligations for which said Doeed of Trust is security hes ocourred in that the payment
has not been made of:

Fallure to pay principal in the amount of $28,275,000.00; and

Fallure to pay late charges in the amount of $141,375.00; and

Fallure to pay Interest in the amonnt of $351,931.03 :

THE PROPERTY COVERED IN THIS NOTICE OF DEFAULT AND ELECTION TO SELL UNDER DEED OF TRUST INCLUDES
ALL REAL PROPERTY AND PERSONAL PROPERTY, WHICH PERSONAL PROPERTY IS ALSO SECURITY FOR THE
SAME ELECTION OF THE BENEFICIARY UNDER SAID DEED OF TRUST TO CAUSE A UNIFIED SALE TO BE MADE OF
SAID REAL PROPERTY AND PERSONAL PROPERTY IN ACCORDANCE -WITH THE PROVISIONS OF CALIFORNIA

UNIFORM COMMERCIAL CODE SECTION 9804(A)(1)B);

AS A RESULT OF THE DEFAULTS STATED ABOVE, THE BENEFICIARY HEREBY ELECTS TO CONDUCT A UNIFIED
FORECLOSURE SALE PURSUANT TO THE PROVISIONS OF THE CALIFORNIA COMMERCIAL CODE (SECTION 9604 {a)
(1) (8)) AND TO INCLUDE IN THE NON-JUDICIAL FORECLOSURE OF THE ESTATE DESCRIBED IN THIS NOTICE OF
DEFAULT AND ELECTION TO SELL ALL OF THE PERSONAL PRORERTY AND FIXTURES DESCRIBED IN (1) THE DEED
OF TRUST, AND (i) THE UCC FINANCING STATEMENT, NAMING TRUSTOR AS DEBTOR AND BENEFICIARY AS
SECURED PARTY, FLED IN THE OFFICE OF THE CALIFORNIA SECRETARY OF STATE;

THE BENEFICIARY RESERVES THE RIGHT TO REVOKE ITS ELECTION AS TO S8OME OR ALL OF SAID PERSONAL
PROPERTY AND/OR FIXTURES, OR TO ADD ADDITIONAL PERSONAL PROPERTY AND/IOR FIXTURES TO THE
ELECTION HEREIN £XPRESSED, AT BENEFICIARY'S SOLE ELECTION, FROM TIME TO TIME AND AT ANY TIME UNTR.
THE CONSUMMATION OF THE TRUSTEE'S SALE TO BE CONDUCTED PURSUANT TO THE DEED OF TRUST AND THIS

NOTICE OF DEFAULT AND ELECTION TO SELL.
That by reason thereof, the present beneficiary under such Deed of Trust, bas executed und delivered to said Trustes, a

written Deolaration-and Damand for Sale, and has deposited with said duly appointed Trustee, such Deed of Trust and
all documents evidencing the obligations secured thereby, and has declared and does hereby declare all sums secured
thereby immediately due and payable end has elected and does hereby elect to cause the trust property to be sold to
satisfy the obligations secured thereby.,

DATED: Aprit 27, 2009 . Lawyers Title Company as authorized agent for
\ Bank of Americs, N successor by merger to LaSalle Bank

.

Dwmzna?ﬁmmmzedngén
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Northern District of Texas
Claims Register

09-34356-hdh11 Opus West Corporation
Judge: Harlin DeWayne Hale =~ Chapter: 11
Office: Dallas Last Date to file claims: 11/09/2009

Trustee: Last Date to file (Govt):
Creditor: (12791347) Claim No: 66 Status:
BANK OF AMERICA, N.A. ||Original Filed Filed by: CR
c/o Casey Carpenter Date: 11/09/2009 || Entered by: Richter, Katharine
Vice President Original Entered || Modified:

Real Estate Special Assets Date: 11/09/2009
333 S. Hope St., 11th Floor
Los Angeles, CA 90071-
1406

Unsecured claimed: $29183816.33
Total claimed: $29183816.33

History:
Details 66-1 11/09/2009 Claim #66 filed by BANK OF AMERICA, N.A., total amount claimed:
$29183816.33 (Richter, Katharine )

IDescription: (66-1) Westlake Village l
IRemarks: (66-1) But see Addendum for possible secured status |

Claims Register Summary
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