B 10 (&‘géﬁcggﬁ@,‘ég-hdhﬁ Claim 55-2 Filed 12/21/09 Desc Main Document  Page 1 of 3

UNITED STATES BANKRUPTCY COURT Northern District of Texas

PROOF OF CLAIM
Name of Debtor: Case Number:
OPUS WEST CORPORATION 09-34356-hdh11

NOTE: This form should not be used to make a claim for an administrative expense arising after the commencement of the case. A request for payment of an

administrative expense may be filed pursuant to 11 US.C. § 503.

Name of Creditor (the person or other en '?/ to whom the debtor owes money or property):

Mmal MARSHA L ILSLEY BAN

Name and address where notices should be sent:
Robert J. Miller, Esq., Bryce A. Suzuki, Esq., BRYAN CAVE LLP RECEIVED
'DEC 2 3 2008
Telephone number:

2 N. Central Avenue, Suite 2200, Phoenix, AZ 85004
602) 364-7000
(602 BMC GROUP

¥ Check this box 1o indicate that this
claim amends a previously filed
claim,

Court Claim Number:_55
(if known)

Filed on:__11/09/2009

Name and address where payment should be sent (if different from above):

Meredith Lincoln, Sr. Vice President, M&| Marshall & lisley Bank
1110 N. Old World Third Street, Suite 320, Milwaukee, Wisconsin 53203

Telephone number:

Z Check this box if vou are aware that
anyone else has filed a proof of claim
relating to your claim. Autach copy of
statement giving particulars.

"1 Check this box if you are the debtor
or trustee in this case.

1. Amount of Claim as of Date Case Filed: $.103.194.056.97 - See Ex "A"

If all or part of your clmm is secured, complete item 4 below; however, if all of your claim is unsecured, do not complete
item 4.

If all or part of your claim is entitled to priority, complete item 5.

1 Check this box if ch;iim includes interest or other charges in ad‘ditiqn to the principal amount of claim. Attach itemized
statement of interest or charges.

2. Basis for Claim: _See Exhibit A" attached
(Scc instruction #2 on reverse side.)

3. Last four digits of any number by which creditor identifies debtor:

3a. Debtor may have scheduled account as:
{See instruction #3a on reverse side.)

4. Secured Claim (See instruction #4 on reverse side.)
Check the approprlate box if your claim is secured by a lien on property or a right of setoff and provide the requested
information.

Nature of property or right of setoff: L Real Estate _] Motor Vehicle "1 Other
Describe:

Value of Property:$ Annual Interest Rate %
Amount of arrearage and other charges as of time case filed included in secured claim,

ifany: § ‘ Basis for perfection:

Amount of Secured Claim: § Amount Unsecured: §

6. Credits: The amount of all payments on this claim has been credited for the purpose of making this proof of claim,

7. Documents: Atach redacted copies of any documents that support the claim, such as promissory notes, purchase

orders, invoices, itemized statements of running accounts, contracts, judgments, morigages, and security agreements.

You may also attach a summary. Attach redacted copies of documents providing evidence of perfection of

a security interest. You may also attach a summary. (See instruction 7 and definition of “redacted” on reverse side.)

DO NOT SEND ORIGINAL DOCUMENTS. ATTACHED DOCUMENTS MAY BE DESTROYED AFTER
SCANNING.

1f the documents are not available, please explain:

5. Amount of Claim Entitled to
Priority under 11 US.C. §507(a). If
any portion of your claim falls in
one of the following categories,
check the box and state the
amount.

Specify the priority of the claim.

- Domestic support obligations under
11 US.C. §507(a)( I XA) or (a}1XB).

Wages, salaries, or commissions (up
to $10,950*) earned within 180 days
before filing of the bankrupicy
petition or cessation of the debtor’s
business, whichever is earlier - 11
U.S.C. §507 (a)X4).

12 Contributions to an employee benefit
plan— 11 U.S.C. §507 (a)(5).

L. Up to $2,425* of deposits toward
purchase, lease, or rental of property
or services for personal, family, or
household use - 11 US.C. §507
(axX7).

L Taxes or penaltics owed to
governmental units - 11 U.S.C. §507
(aX8).

I Other — Specify applicable paragraph
of 11 U.S.C. §507 (a)_ ).

Amount entitled to priority:
$

*Amounts are subject to adjustment on
4/1710 and every 3 years thereqfler with
respect 1o cases commenced on or after
the date of adjustment.

address above. Attach copy of power of attorney., if any.
M&%. LS{EY BANK

Parh Haack, Vice President

Date: ‘Signature: The person filing this claim must sign it. Sign and print name and title, if any, of the creditor or
ather person authorized to file this claim and state address and telephone number if different from the notice

FOR COURT USE ONLY

OPUS WEST
U
00648

\

Penalty for presenting fraudulent claim: Fine of up to $500,000 or imprisonment for up to 5 years, or both. 18 U.S.C. §§ 152 and 3571.

655889.2 [0230737)
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| GUARANTY AGREEMENT . |
(Hermosa Village Senior Living Apartments, Tucson, Arizona - Land Loan)

THIS GUARANTY AGREEMENT (this "Guaranty") is made as of the 30" day of
October, 2006, by OPUS WEST CORPORATION, a Minnesota corporation ("Guarantor"), in
favor of RICHTER-SCHROEDER COMPANY, INC., 2 Wisconsin corporation (together with
its successors and assigns "Lender").

PRELIMINARY STATEMENTS

Lender and HVSL TUCSON, L.L.C., a Delaware limited liability company ("Borrower"),
have entered into, are entering into concurrently herewith, or contemplate entering into, that
certain Loan Agreement of even date herewith (herein called, as it may hereafter be modified,
supplemented, restated, extended, or renewed and in effect from time to time, the "Loan
Agreement"), which Loan Agreement sets forth the terms and conditions of a loan (the "Loan")
to Borrower for the cost of Improvements on the Land located in Phoenix, Arizona, as more
particularly described in the Loan Agreement and identified therein as the Project. ' :

A condition precedent to Lender's obligation to make the Loan to Borrower is Guarantor's
execution and delivery to Lender of this Guaranty. -

The Loan is, or will be, evidenced by that certain Deed of Trust Note of even date with .
‘the Loan Agreement, executed by Borrower and payable to the order of Lender in the principal .
face amount of EIGHT MILLION AND NO/100 DOLLARS ($8,000,000.00). (such note, as it
may hereafier be renewed, extended, supplemented, increased or modified and in effect from'
time.to time, and all other notes given in substitution therefor, or in modification, renewal, or
extension thereof, in whole or in part, is herein called the "Note").

Any capitalized term used and not defined in this Guaranty shall have the meaning given
to such term in the Loan Agreement. This Guaranty is one of the Loan Documents described in
the Loan Agreement. .

STATEMENT OF AGREEMENTS -

For good and valuable consideration, the receipt and adequacy of which are hereby
acknowledged, and as a material inducement to Lender to extend credit to Borrower, Guarantor
hereby guarantees to Lender the prompt and full payment and performance of the indebtedness
and obligations described below in this Guaranty (collectively called the "Guaranteed
Obligations"), this Guaranty being upon the following terms and conditions:

1. Guaranty of Pavment. Guarantor hereby unconditionally and irrevocably
guarantees to Lender the punctual payment when due, whether by lapse of time, by acceleration
of maturity, or otherwise, of all principal, interest (including interest accruing after the
commencement of any bankruptcy or insolvency proceeding by or against Borrower, whether or
not allowed in such proceeding), fees, late charges, costs, expenses, indemnification

- indebtedness, and other sums of money now or hereafter due and owing, or which Borrower is
obligated to pay, pursuant to (a) the terms of the Note, the Loan Agreement, the Deed of Trust,

QBPHX\800036.00090\2045681.3
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the Environmental Agreemént, any application, agreement, note or other docuiment executed and
delivered in connection with any Loan Documents, including the making of required Borrower's
Deposits, and any indemnifications contained in the Loan Documents, now or hereafier existing,
and (b) all renewals, extensions, refinancings, modifications, supplements or amendments of
such indebtedness, or any of the Loan Documents, or any part thereof (the indebtedness '
described in clauses (a) and (b) above in this Section 1 is herein collectively called the
"Indebtedness"”). This Guaranty covers the Indebtedness, whether presently. outstandmg or
arising subsequent to the date hereof, including all amounts advanced by Lender in stages or
installments. The guaranty of Guarantor as set forth in this Sectzon 1 is a continuing guaranty of
payment and not a guaranty of collection. .

2. Guaranty of Performance. Guarantor additionally hereby unconditionally and
irrevocably guarantees to Lender the timely performance of all other obligations of Borrower
under all of the Loan Documents, including, without limiting the generality of the foregoing, that
Borrower will duly and punctually perform and observe all other terms, covenants, and
conditions of the Note, the Deed of Trust, the Loan Agreement, the Environmental Agreerent or
any other Loan Document whether according to the present terms thereof, at any earlier or -
accelerated date or dates as provided therein, or pursuant to any extension of time or to any
change or changes in the terms, covenants, or conditions thereof now or hereafter made or

granted.

3. Primary Lisbility of Guarantor.

(a)  This Guaranty is an absolute irrevocable and unconditional guaranty of
payment and performance. Guarantor shall beé liable for the payment and performance of the
Guaranteed Obligations as a primary obhgor This Guaranty shall be effective as a waiver of,
and Guarantor hereby expressly waives, any and all rights to which Guarantor may otherwise
have been entitled under any suretyship laws in effect from time to time, including any right or
privilege, whether existing under statute, at law or in equity, to require Lender to take prior
recourse or proceedings against any collateral, security or Person (bereinafter defined)
whatsoever.

(®)  Guarantor hereby agrees that in the event of. (1) -default by Borrower in
payment or performance of .the Guaranteed Obligations, or any part thereof when such
indebtedness or performance becomes due, either by its terms or as the result of the exercise of
any power to accelerate; (ii) the failure of Guarantor to perform completely and satisfactorily the
covenants, terms and conditions of any of the Guaranteed Obligations after the expiration of all
applicable cure and grace periods; (iii) the death, incompetency, dissolution or insolvency of
Guarantor; (iv) the inability of Guarantor to pay debts as they mature; (v) an assigriment by
Guarantor for the benefit of creditors; (vi) the institution of any proceeding by or against
Guarantor in ba.nkruptcy or for a reorganization or an arrangement with creditors, or for the
appointment of a receiver, trustee or custodian for any of them or for any of their respective
properties; (vii) the determination by Lender in good faith that a material adverse change has
occurred in the financial condition of Guarantor that materially affects the Guarantor’s ability to
perform the Guaranteed Obligations; (viii) the entry of a judgment against Guarantor that
materially affects its ability to pay or perform the Guaranteed Obligations and that is not
discharged or bonded against within a period of thirty (30) days; (ix) a writ or order of

QBPHX\800036.00090\2045681.3 2-
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‘attachinent, levy or garnishment is issued against Guarantor; (x) the falsity in any material
respect of, or any material omission in, any representation made to Lender by Guarantor; or
(xi) any transfer of assets of Guarantor that would materially and adversely affect Guarantor's
obligations hereunder, without the Lender's prior consent (except for transfers of assets for estate
planning purposes valued at less than $50,000 per year, customary political and charitable
contributions, and transfers for which the Guarantor receives consideration substantially
equivalent to the fair market value of the transferred asset) (individually and collectively an
"Event of Default"); then upon the occurrence of such BEvent of Default, the Guaranteed °
Obligations, for purposes of this Guaranty, shall be deemed immediately due and payable at the
election of Lender, and Guarantor shall, on demand and without presentment, protest, notice of
protest, further notice of nonpayment or of dishonor, default or nonperformance, or notice of
-acceleration or of intent to accelerate, or any other notice whatsoever, without any notice having
been given to Guarantor previous to'such demand of the acceptance by Lender of this Guaranty,
and without any notice having been given to Guarantor previous to such demand of the creating
or incurring of such indebtedness or of such obligation to perform, all such notices being hereby
waived by Guarantor, pay the amount due to Lender or perform or observe the agreement,
covenant, term or condition, as the case may be, and pay all damages and all costs and expenses

“that may arise in consequence of such Event of Default (including, without limitation, all
attorneys' fees and expenses, investigation costs, court costs, and any and all other costs and
expenses incurred by Lender in connection with the collection and enforcement of the Note or
any other Loan Document), whether or not suit is filed thereon, or whether at maturity or by
acceleration, or whether before or after maturity, or whether in connection with bankruptcy,
insolvency or appeal. It shall not be necessary for Lender, in order to enforce such payment or
performance by Guarantor, first to institute suit or pursue or exhaust any rights or remedies
against Borrower or others liable on such indebtedness or for such performance, or to enforce
any rights against any security that shall ever have been given to secure such indebtedness or
performance, or to join Borrower or any others liable for the payment or performance of the
-Guaranteed Obligations or any part thereof in any action to enforce this Guaranty, or to resort to
any other means of obtaining payment or performance of the Guaranteed Obligations; provided,
however, that nothing herein contained shall prevent Lender from judicially or non-judicially
foreclosing the Deed of Trust or from exercising any other rights thereunder. If such foreclosure
or other remedy is availed of, Guarantor agrees, subject only to conflicting applicable law which
may not be waived by Guarantor, that only the net proceeds therefrom, after deduction of all
charges and expenses of every kind and nature whatsoever, shall be applied in reduction of the
amount due on the Note and Deed of Trust, and Lender shall not be required to institute or
prosecute proceedings to recover any deficiency as a condition of payment hereunder or
enforcement hereof. - At any sale of the Property or other collateral given for the Indebtedness or
any part thereof, whether by foreclosure or otherwise, Lender may at its discretion purchase all -
or any part of the Property or collateral so sold or offered for sale for its own account and may,
in payment of all or any portion of the amount bid therefor, credit bid all or any portion of the
Indebtedness in accordance with applicable law and deduct any successful credit bid from the
balance due it pursuant to the terms of the Note and Deed of Trust.

(c)  Suit may be brought or demand may be made against Borrower or against
all parties who have signed this Guaranty or any other guaranty covering all or any part of the
Guaranteed Obligations, or against any one or more of them, separately or together, without
impairing the rights of Lender against any party hereto. Any time that Lender is entitled to

QBPHX\800036.00090\2045681.3 -3-
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_exercise its rights or remedies hereunder, it may in its discretion elect to demand payment and/or

R performa.nce If Lender elects to demand performance, it shall at all times thereafter have. the
nght to demand payment until all of the Guaranteed Obligations have been paid and performed
in full. If Lender elects to demand payment, it shall at all times thereafter have the right to
‘demand performance until all of the Guaranteed Obligations have been paid and performed in
full. . . .

4. Certain Agreements and Waivers by Guarantor.

" (@)  Guarantor hereby agrees that neither Lender’s rights or remedies nor
Guarantor's obligations under the terms of this Guaranty shall be released, diminished, impaired,
reduced or affected by any one or more of the following events, actions, facts, or circumstances,
-and the liability of Guarantor ‘under this Guaranty shall be absolute and unconditional
irrespective of:

)] any limitation of 11ab111ty or recourse in any other Loan
Document or arising under any law;

(n) any claim or defense that this Guaranty was made w1thout
cons1derat10n or is not supported by adequate consideration;

(iii) the taking or accepting of any other secunty or guarantyA .
. for, or right of recourse with respect to, any or all of the Guara.nteed Obhgatlons

, (1v) any homestead exempnon or any other exemption under
. applicable law ' :

(v)  any release, surrender, abandonment, exchange, alteration,
sale or other disposition, subordination, deterioration, waste, failure to protect or
preserve, impairment, or loss of, or any failure to create or perfect any lien or -
security interest with respect to, or any other dealings with, any collateral or
security at any time existing or purported, believed or expected to exist in
connection with any or all of the Guaranteed Obligations; mcludmg any
impairment of Guarantor’s recourse against any Person or collateral

(vi) whether express or by operation of law any partial release
of the liability of Guarantor hereunder, or if one or more other guaranties are now
or hereafter obtained by Lender covering all or any part of the Guaranteed
Obligations, any complete or partial release of any one or more of such guarantors
under any such other guaranty, or any complete or partial release of Borrower or
any other party liable, directly or indirectly, for the payment or performance of
any or all of the Guaranteed Obligations;

(vii) the death, msolvency, bankruptcy, dlsablhty, drssolutlon

liquidation, termination, receivership, reorganization, merger, consolidation,

- change of form, structure or ownership, sale of all assets, or lack of corporate,

partnership or other power of Borrower or any other party at any time liable for
the payment or performance of any or all of the Guaranteed Obligations;
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(viii) * either with or without notice to or consent of Guarantor,
‘and on one or more occasions: any renewal, extension, modification, supplement,
subordination or rearrangement of the terms of any or all of the Guaranteed
Obligations. and/or any of the Loan Documents, including, without limitation,
material alterations of the terms of payment (including changes in maturity date(s)
and interest rate(s)) or performance (including changes in the Plans and other
terms- or aspects of construction of the Improvements) or any other terms thereof,
or any waiver, termination, or release of; or consent to departure from, any of the
Loan Documents or any other guaranty of any or all of the Guaranteed
Obligations, or any adjustment, indulgence, forbearance, or compromise that may
be granted from time to time by Lender to Borrower, Guarantor, and/or any other
Person at any time liable for the paymient or performance of any or all of the
Guaranteed Obligations;

(ix)  any neglect, lack of dlhgence delay, omission, failure, or.
refusal of Lender to take or prosecute (or in taking or prosecuting) any action for
the collection or enforcement of any of the Guaranteed Obligations, or ‘to
foreclose or take or prosecute any action to foreclose (or in foreclosing or taking
or prosecuting any action to foreclose) upon any security therefor, or to exercise
(or in exercising) any other right or power with respect to any security therefor, or
to take or prosecute (or in taking or prosecuting) any action in connection with

any Loan Document, or any failure to sell or otherwise dispose of in- a
commercially reasonable manner any collateral securing any or all of the
Guaranteed Obhgatlons

(x)  any failure of Lender to notify Guarantor of any ¢creation,
renewal, extension, rearrangement, modification, supplement, subordination, or
assignment of the Guaranteed Obligations or any part thereof, or of any Loan
Document, or of any release of or change in any. security, or of any other action
taken or refrained from being taken by Lender against Borrower or any security or
other recourse, or of any new agreement between Lender and Borrower, it being
understood that Lender shall not be required to give Guarantor any notice of any
kind under any cxrcumstances with respect to or in connection with the
Guaranteed Obligations, any and all rights to notice Guarantor may have
otherwise had being hereby waived by Guarantor, and the Guarantor shall be
responsible for obtaining for itself information regarding the Borrower, including,
but not limited to, any changes in the business or financial condition of the
Borrower, and the Guarantor acknowledges and agrees that the Lender shall have -
no duty to notify the Guarantor of any information which the Lender may have
concerning the Borrower. -

(xi) - if for any reason Lender is reqmred to refund any payment
by Borrower to any other party liable for the payment or performance of any or all
of the Guaranteed Obligations or pay the amount thereof to someone else;
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S " (xii) the making of advances by Lender to protect its interest in
the Propert ", preserve the value of the Property or for the purpose of performing
any term or covenant contained in any of the Loan Documents;

~

N

(xm) the existence of any claim, counterclaim, set-off or other
right that G narantor may at any time have against Borrower, Lender, or any other
Person, whsther or not arising in connection with. this Guaranty, the Note, the
Loan Agre:ment, or any other Loan Document,

(xiv) the unenforceability of all or any part of the Guaranteed
Obligation: against Borrower, whether because the Guaranteed Obligations
.exceed the amount permitted by law or violate any usury law, or because the act
of creating the Guaranteed Obligations, or any part thereof, is ultra vires, or
because ths officers or Persons creating the Guaranteed Obligations acted in
excess of (heir authority, or because of a lack of validity or enforceability of or
defect or d:ficiency in any of the Loan Documents, or because Borrower has any
valid defeise, claim or offset with respect thereto, or because Borrower's
obligation :eases to exist by operation of law, or because of any other reason or
circumstan ce, it being agreed that Guarantor shall remain liable hereon regardless
of whethe: Borrower or any other Person be found not liable on the Guaranteed
Obligations, or any part thereof, for any reason (and regardless of any joinder of
Borrower .)r any other party in any action to obtain payment or performance of
any or all « f the Guaranteed Obligations); or

(xv) any order, ruling or plan of reorganization emanating from
proceediny s under Title 11 of the United States Code with respect to Borrower or
“"any other Person, including any extension, reduction, composition, or other
alteration nf the Guaranteed Obligations, whether or not consented to by Lender.

(b) In the event any payment by Borrower or any other Person to Lender is
held to constitulz a preference, fraudulent transfer or other voidable payment under any
bankruptcy, insol rency or similar federal or state law or theory, including any equitable remedy,
or if for any other reason Lender is required to.refund such payment or pay the amount thereof to
any other party, :uch payment by Botrower or any other party to Lender shall not constitute a
release of Guarzntor from any liability hereunder, and this Gua.ranty shall continue to be
effective or shall be reinstated (notwithstanding any prior release, surrender or discharge by-
Lender of this G1 aranty or of Guarantor), as the case may be, with respect to, and this Guaranty
shall apply to, any and all amounts. so refunded by Lender or paid by Lender to another Person
(which amounts shall constitute part of the Guaranteed Obligations), and any interest paid by
Lender and any a torneys' fees, costs and expenses paid or incurred by Lender in connection with
any such event. It is the intent of Guarantor and Lender that the obligations and liabilities of
Guarantor herew der are absolute and unconditional under any and all circumstances and that
until the Guaran eed Obligations are fully and finally paid and performed, and not subject to
refund or disgor gement, the obhgatlons and liabilities of Guarantor hereunder shall not be

a dlscharged or re eased, in whole or in part, by any act or occurrence that might, but for the
ST provisions of thi; Guaranty, be deemed a legal or equitable discharge or release of a guarantor. R
Lender shall be entitled to continue to hold this Guaranty in its possession for the longer of . /.
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1) tﬁe period after which any performance of obligations under the Environmental Agreement

-shall accrue, or (ii) a period of five years from the date the Guaranteed Obligations are paid and

performed in full and for so long thereafter as may be recessary to enforce any obligation of
Guarantor hereunder and/or to exercise any right or remedy of Lender hereunder,

(c) va acceleration of the time for payment of any amount payable by
Borrower under the Note; the Loan Agreement, or any other Loan Document is stayed or delayed
by any law or tribunal, all such amounts shall nonetheless be payable by Guarantor on demand -
by Lender. ‘

: (d)  Guarantor hereby waives any and all rights to which Guarantor may
otherwise have been entitled under any suretyship laws in effect from time to time, including any
right or privilege, whether existing under statute, at law or in equity, to require Lender to take
prior'recourse or proceedings against any collateral, security or Person (as such term is defined in
Section 24 below) whatsoever. By way of illustration and not limitation of the waiver in the
preceding sentence, Guarantor waives and agrees not to assert or take advantage of the
provisions of any of Arizona Revised Statutes Sections 12-1641 through 12-1646, 47-3419 and
47-3605, Rule 17(f) of the Arizona Rules of Civil Procedire, or any similar or analogous other
present or future statutory or common law or procedural rule of any jurisdiction relating to
guarantors, indemnitors, sureties, co-makers or accommodation parties. '

(e - VVltho:ut limiting the foregoing, or anything‘. else contained in this
Guaranty, Guarantor waives all rights and defenses that Guarantor may have because the

. Guaranteed Obligations are secured by real property. This means, among other things:

@ That Lender may collect from Gt;a:antbr without first
: ‘ foreclosing on any real or personal property collateral pledged by Borrower; and

“(ii).  If Lender forecloses on any real property collateral pledged
- by Borrower: (A) the amount of the Guaranteed Obligations may be reduced only
. by the price for which that collateral is sold at the foreclosure sale, even if the
- ' collateral is worth more than the sale price; and (B) Lender may collect from
Guarantor even if Lender, by foreclosing on the. real property collateral, has
. destroyed any right Guarantor may have to collect from Borrower.

This is an unconditional and irrevocable waiver of any rights and defenses that Guarantor may
have because the Guaranteed Obligations are secured by real property. :

5.  Subordination. If, for any reason whatsoever, Borrower is now or hereafter

becomes indebted to Guarantor: ’

3 (@) * such indebtedness and all interest thereon and all liens, security interests
and rights now or hereafter existing with respect to property of Borrower securing such
indebtedness shall, at all times, be subordinateé in all respects to the Guaranteed Obligations and
to all liens, sei:nrity interests and rights now or hereafter existing to secure the Guaranteed

Obligations;

QBPHX\800036.00090\2045681.3 -7-




~ Case 09-34356-hdh 11 Clalm 55-2 Part2 Filed 12/21/09 Desc ExhibitB Page 9 of
- 18 :

L~
PO A

(®) Guarantor shall not be entitled to enforce or receive payment, directly or
indirectly, of any s ich indebtedness of Borrower to Guarantor until the Guaranteed Obligations
bave been fully anc finally paid and performed;

(c)  Guarantor hereby assigns and grants to Lender a security interest in all
such mdebtedness and security therefor, if any, of Borrower to Guarantor now existing or
hereafler arising, iicluding any dividends and payments pursuant to debtor relief or insolvency
proceedings referrsd  to- below. In the ‘event of recelverslup, bankruptcy, reorganization,
arrangement or of 1er debtor relief or insolvency proceedings involving Borrower as debtor,
Lender shall have ' he right to prove its claim in any such proceedmg 50 as to establish its rights

" hereunder and shal| have the right to receive directly from the receiver, trustee or other custodian
(whether or mot . Default shall have occurred or be continuing under any of the Loan
Documents), divi¢ends and payments that are payable upon -any obligation of Borrower to
Guarantor now existing or hereafter arising, and to have all benefits of any security therefor,
until .the Guaranieed Obligations have been fully and finally paid and -performed. If,
notwithstanding tlie foregoing provisions, Guarantor should receive any payment, claim or
distribution that is prohibited as provided above in this Section 5, Guarantor shall pay the same
to Lender immediately, Guarantor hereby agreeing that it shall receive the payment, claim or
distribution in tru: t for Lender and shall have absolutely no dominion over the same except to
pay it immediately to Lender; and

(d)  Guarantor shall promptly upon request of Lender from time to time
execute such docu ments and perform such acts as Lender may require to evidence and perfect its R
interest and to peimit or facilitate exercisé of its nghts under this Section 5, including, but not S
limited to, execution and delivery of financing statements, proofs of claim, further assignments
and security agre«ments, and delivery to. Lender of any promissory notes or other instruments
evidencing indebt :dness of Borrower to.Guarantor. All promissory notes, accounts receivable
ledgers or other ¢ vidences, now or hereafter held by Guarantor, of obligations of Borrower to
Guarantor shall ccntain a specific written notice thereon that the indebtedness evidenced thereby
is subordmated ur der and is subject to. the terms of this Guaranty.

, 6. Otier Llabihtv of Guarantor or Borrower If Guarantor is or becomes liable,
by endorsement «r otherwise, for any indebiedness owing by Borrower to Lender other than
-under this Guarar ty, such liability shall niot be in any manner impaired or affected hereby, and
the rights of Lendler hereunder shall be curnulative of any and all other rights that Lender may
have against Guarantor. . If Borrower is or becomes indebted to Lender for any indebtedness
other than or in e cess of the Indebtedness for which Guarantor is liable under this Guaranty, any
payment received or recovery realized upon such other indebtedness of Borrower to Lender may,
except to the ext:nt paid by Guarantor on the Indebtedness or specifically required by law or .
agreement of Leider to be applied to the Indebtedness, in Lender’s sole discretion, be zipplied
upon indebtedne s of Borrower to Lender other than the Indebtedness. This Guaranty is
independent of (znd ‘shall not be limited by) any other guaranty now existing or hereafter given.
Further, Guarantor's hablhty under this Guaranty is in‘addition to any and all other liability

Guarantor may h:wve in any other’ capac1ty, mcludmg without hm1tatlon, its capacity as a general
partner.

QBPHX\800036.00091 20456813 ‘ -8-
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7. Lender Assigns. This Guaranty is for the benefit of Lender and Lender's
SRR successors and assigns, and in the event of an assignment of the Guaranteed Obligations, or any
i part thereof, the rights and benefits hereunder, to the extent applicable to the Guaranteed
Obligations so assigned, may be transferred with such Guaranteed Obligations. Guarantor
waives notice of any transfer or assignment of the Guaranteed Obligations, or any part thereof,
and agrees that failure to. give notice of any such transfer or assignment will not affect the
liabilities of Guarantor hereunder.

8. Binding Effect. This Guaranty is binding not only on Guarantor, but also on
Guarantor's heirs, personal representatives, successors and assigns. Upon the death of
Guarantor, if Guarantor is a natural person, this Guaranty shall continue against Guarantor's
estate as to all of the Guaranteed Obligations, including that portion incurred or arising after the .
death of Guarantor and shall be provable in full against Guarantor's estate, whether or not the
Guaranteed Obligations are then due and payable. If this Guaranty is signed by more than one
Person, then all of the obligations of Guarantor arising hereunder shall be jointly and severally
binding on each of the undersigned, and their respective heirs, personal representatives,
successors and assigns, and the term "Guarantor" shall mean all of such Persons and each of
them individually. - :

9. Governing Law; Forum; Consent to Jurisdiction. The validity, enforcement,

and interpretation of this Guaranty, shall for all purposes be governed by and construed in

accordance with the laws of the State of Arizona and applicable United States federal law, and is

. intended to be performed in accordance with, and only to the extent permitted by, such laws. All
P obligations of Guarantor hereunder are payable and performable at the place or places where the
R Guaranteed Obligations are payable and performable. Guarantor hereby irrevocably submits
generally and unconditionally for Guarantor and in respect of Guarantor's property to the
nonexclusive jurisdiction of any state court, or any United States federal court, sitting in the state
specified in the first sentence of this Section and to the Jurisdiction of any state or United States
federal court sitting in the state in which any of the Land is located, over any suit, action or
 proceeding arising out of or relating to this Guaranty or the Guaranteed Obligations. Guarantor
hereby irrevocably waives, to the fuilest extent permitted by law, any objection that Guarantor
may now or hereafter have to the laying of venue in any such court and any claim that any such
court is an inconvenient forum. Final judgment in any such suit, action or proceeding brought in
any such court shall be conclusive and binding upon Guarantor and may be enforced in any court
in which Guarantor is subject to jurisdiction. To the extent permitted by applicable law,
Guarantor hereby agrees and consents that, in addition to any methods of service of process
provided for under applicable law, all service of process in any such suit, action or proceeding in
any state court, or any United States federal court, sitting in the state specified in the first
sentence of this Section may be made by certified or registered mail, return receipt requested,
directed to Guarantor at the address set forth at the end of this Guaranty, or at a subsequent
address of which Lender receives actual notice from Guarantor in accordance with the notice
provisions hereof, and service so made shall be complete five (5) days after the same shall have
been so mailed. Nothing herein shall affect the right of Lender to serve process in any manner
permitted by law or limit the right of Lender to bring proceedings against Guarantor in any other
court or jurisdiction. Guarantor hereby releases, to the extent permitted by applicable law, all

. errors and all rights of exemption, appeal, stay of execution, inquisition, and other rights to
which the Guarantor may otherwise be entitled under the laws of the United States of America or ,

§

e ro
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PR any State or posse: sion of the Umted States of Amenca now in force or which may hereinafter -
' be enacted

10.  Inv:lidity of Certain Provisions. If any provision of this Guaranty or the
application thereof to any Person or circumstance shall, for any reason and to any extent, be
declared to be. i inva id or unenforceable, neither the remaining provisions of this Guaranty nor the
apphcatlon of sict’ prowsmn to any other Person or circumstance shall be affected thereby, and
the remaining provisions of this Guaranty, or the applicability of such provision to other Persons
or circumstances, ¢ s applicable, shall remain in eﬁ'ect and be enforceable to the maximum extent
permJtted by applic able law.

11.  Attorneys' Fees and Costs of Collection. Guarantor shall pay on demand all
attorneys' fees anc. all other costs and expenses incurred by Lender in the enforcement of or
preservation of Leader's rights under this Guaranty including, without limitation, all attorneys'
fees and expenses, investigation costs, and all court costs, whether or not suit is filed hereon, or
‘whether at maturity or by acceleration, or whether before or after maturity, or whether in
connection with bimkruptcy, insolvency or appeal, or whether in connection with the collection
and enforcement >f this Guaranty agiinst any other Guarantor, if there be more than one.
Guarantor agrees to pay interest on any expenses or other sums due to Lender under this
Section 11 that are not paid when due, at a rate per annum equal to the interest rate prov1ded for
in the Note. Gurantor's obligations and liabilities under this Section 11 shall survive any
payment or discha ge in full of the Guaranteed Obligations.

i-‘.: 3 12.  Pavments. All sums payable under this Guaranty shall be paid' in lawﬁ:l money '
e of the United Statzs of America that at the time of payment is legal tender for the payment of
public and private debts.

13.  Cotrolling Aereement. Guarantor hereby agrees and contyacts in writing to pay
all interest required by this Guaranty, and that all such interest will constitute interest paid at an
agreed rate. Itis1.ot the intention of Lender or Guarantor to obligate Guarantor to pay interest in
‘excess of that lav fully permitted to be paid by Guarantor under applicable ] law. Should it be
determined that zny portion of the Guaranteed Obligations or any other amount payable by .
-Guarantor under 12is Guaranty constitutes interest in excess of the maximum amount of interest
that Guarantor, i1. Guarantor's capacity as guarantor, may lawfully be required to pay under
applicable law, th: obligation of Guarantor to pay such interest shall automatically be limited to

-~ the payment there of in the maximum amount so permitted under applicable law. The provisions
‘of this Section 1, shall override and control all other provisions of this Guaranty and of any
other agreement between Guarantor and Lender.

14.  Representations, Warranties, and Covenants of Guarantor.

(a)  Guarantor hereby represents, warrants, and covenants that (a) Guarantor
has a financial in srest in the Borrower and will derive a material and substantial benefit, directly
or indirectly, fron: the making of the Loan to Borrower and from the making of this Guaranty by
Guarantor; (b) th's Guaranty is duly authorized and valid, and is binding upon and enforceable
against Guarantcr; (c) Guarantor is not, and the execution, delivery and performance by -
Guarantor of this Guaranty will not cause Guarantor to be, in violation of or in default with
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respect to any law or in default (or at risk of acceleration of indebtedness) under any material
agreement or restriction by which Guarantor is bound or affected; (d) Guarantor has full power
and authority to enter into and perform this Guaranty; (€) Guarantor will indemnify Lender from
any loss, cost or expense as a result of any representauon or warranty of the Guarantor being
false, incorrect, incomplete or misleading in any material respect; (f) there is no litigation
pending or, to the knowledge of Guarantor, threatened before or by any tribunal against or
affecting Guarantor which could materially interfere with Guarantor's performance of the
‘Guaranteed Obhganons (g) all financial statements and information heretofore furnished: to
Lender by Guarantor do, and all financial statements and information hereafter furnished to
Lender by Guarantor will, fully and accurately present the condition (financial or otherwise) of
Guarantor as of their dates and the results of Guarantor's operatlons for the periods therein
specified, and, since the date of the most recent financial statements of Guarantor heretofore
furnished to Lender, no material adverse change has occurred in the financial condition of
Guarantor, nor, except as heretofore disclosed in writing to Lender, has Guarantor incurred any
material liability, direct or indirect, fixed or contingent; (h) after giving effect to this Guaranty, -
Guarantor is solvent, is not engaged or about to engage in business or a msactxon for which the
property of Guarantor is an unreasonably small capital, and does not intend to incur or believe
that it will iricur debts that will be beyond its ability to pay as such debts mature; (i) Lender has
no duty at any time to investigate or inform Guarantor of the financial or business condition or
affairs of Borrower or any change therein, and Guarantor will keep fully apprised of Borrower's
financial and business condition; (j) Guarantor aclcnowledges and agrees that Guarantor may be
required to pay and perform the Guaranteed Obligations in full without assistance or support
from Borrower or any other Person; and (k) Guarantor has read and fully understands the -
provisions contained in the Note, the Loan Agreement, the Deed of Trust, the Environmental
Agreement, and the other Loan Documents. Guarantor's representations, warranties and
covenants are a material inducement to Lender to enter into the other Loan Documents and shall
survive the execution hereof and any bankruptcy, foreclosure, transfer of security or other event

affectmg Borrower, Guarantor, any other party, or any security for all or any part of the
Guara.nteed Obligations. - _

()  Guarantor hereby agrees as follows:

) to maintain during the life of the Loan at the end of each
fiscal quarter, unpledged cash equivalents as determined by generally accepted
accounting principles, and marketable securities ("Liquidity") of not less than One
Million And No/100 Dollars ($1,000,000.00); and :

(ii)  to maintain at the end of each fiscal quarter a Ta.nglble Net
. Worth equal to at least Fifty Million And No/100 Dollars ($50,000,000.00).
"Tangible Net Worth" means the gross book value of the assets of Borrower
“(excluding goodwill, patents, trademarks, trade names, organization expense,
© treasury stock, unamortized debt discount and expense, deferred organization
expense, treasury stock, unamortized debt discount and expense, defetred research
and development costs, deferred marketing expenses, and other like intangibles)
plus subordinated debt, less total liabilities, including but not limited to accrued
and deferred income taxes, and any reserves against assets; and
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(iii) to provide to Lender, within forty-five (45) days after the

“ close of each fiscal quarter, a covenant compliance certificate, in form and detail

satisfactory to Lender, certifying Guarantor’s compliance with the covenants
"described ir subparagraph (i)-(ii) above.

15.  Not ces. All notices, requests consents, demands and other communications
requu'ed or which my party desires to give hereunder or under any other Loan Document shall
be in writing and, ‘mless otherwise specifically provided in such other Loan Document, shall be
deemed sufficiently given or furnished if delivered by personal delivery, by courier, or by
registered or certi ied United States mail, postage prepaid, addressed to the party to whom
directed at the add :esses specified in this Guaranty (unless changed by similar notice in writing
given by the partic ular party whose address is to be changed) or by telegram, telex, or facsimile.
Any such notice ¢r communication shall be deemed to have been given either at the time of
personal delivery cr, in the case of courier or mail, as of the date of first attempted delivery at the
address and in the manner prov1ded herein, or, in the case of telegram, telex or facsimile, upon
receipt; provided taat, service of a notice required by any applicable statute shall be considered
complete when the requirements of that statute are met. Notwithstanding the foregoing, no
notice of change ¢ f address shall be effective except upon actual receipt. This Section shall not
be construed in aity way to affect or impair any waiver of notice or demand pmwded in this
Guaranty or in any Loan Document or to require giving of notice or demand to or upon any
Person in any situ: tion or for any reason.

. 16. ~ Cumulative Rights. The exercise by Lender of any right or remedy hereunder or R
under any other ].0an Document, or at law or in equity, shall not preclude the concurrent or ‘
subsequent exercise of any other right or remedy. Lender shall have all rights, remedies and SR
recourses affordes . to Lender by reason of this Guaranty or any other Loan Document or by law
or equity or other vise, and the same (a) shall be cumulative and concurrent, (b) may be pursued
separately, succes sively or concurrently against Guarantor or others obligated for the Guaranteed
Obligations, or ary part thereof, or against any one or more of them, or against any security or
otherwise, at the sole and absolute discretion of Lender, (c) may be exercised as often as
occasion therefor shall arise, it bemg ‘agreed by Guarantor that the exercise of, discontinuance of
the exercise of or failure. to exercise any of such rights, remédies, or recourses shall in no event -
be construed as a waiver or release thereof or of any other right, remedy, or recourse, and (d) are
intended to be, ar d shall be, nonexclusive. No waiver of any default on the part of Guarantor or
of any breach of any of the prowsxons of this Guaranty or of any ‘other document shall be
considered a wai rer of any other or subsequent default or breach, and no delay or omission in
exercising or enforcing the rights and powers granted herein or in any other document shall be
construed as a wz iver of such rights and powers, and no exercise or enforcement of any rights or
powers hereunde:’ or under any other document shall be held to exhaust such rights and powers,
and every such :ight and power may be exercised from time to time. The granting of any
consent, approval or waiver by Lender shall be limited to the specific instance and purpose
therefor and shal not constitute consent or approval in any other instance or for any other
purpose. No notice to or demand on Guarantor in any case shall of itself entitle Guarantor to any
other or further notice or demand in similar or other circumstances. No provision of his
Guaranty or any right, remedy or recourse of Lender with respect hereto, or any default or
breach, can be waived, nor can this Guaranty or Guarantor be released or discharged in any way

QBPHX\800036.0009 \2045681.3 -12-




e,
L

Case 09-34356-hdh11

of 18

or to any éxtent, except specifically in each case by a writing intended for that purpose (and
which refers specifically to this Guaranty) executed, and delivered to Guarantor, by Lender.

17.  Term of Guaranty. This Guaranty shall continue in effect until all the
Guaranteed Obligations are fully and finally paid, performed and discharged, except that, and
notwithstanding any return of this Guaranty to Guarantor, this Guaranty shall continue in effect
(1) with respect to any of the Guaranteed Obligations that survive the full and final payment of
the- indebtedness evidenced by the Note, (i) with respect to all obligations and liabilities of
Guarantor under Section 11 and (iii) as provided in Section 4(b).

18.  Financial Statements. As used in this Section, "Financial Statements” means
(i) for each reporting party other than an individual, a balance sheet, income statement and
amount and sources of contingent liabilities, a reconciliation of changes in equity and liquidity
verification, and, unless Lender otherwise consents, consolidated and consolidating statements if
the reporting party is a holding company or a parent of a subsidiary entity; and (ii) for each
reporting party who is an individual, a balance sheet, statements of amount and. sources of
contingent liabilities. Each party for whom Financial Statements are required is a "reporting
party" and a specified period to which the required Financial Statements relate is a "reporting
period”. Guarantor shall provide or cause to be provided to Lender the following:

(@)  If requested by Lender, for each fiscal year of such reporting party, as
soon as reasonably practicable and in any event within one hundred twenty (120) days after the
close of each fiscal year unqualified audited financial statements of Guarantor, and for each
fiscal quarter, as soon as reasonably practicable and in any event within forty-five (45) days after
the close of each such reporting period company prepared financial statements of Guarantor.

"~ (b) From time to time 'fn’omptly' after Lender's request, such additional
information, reports and statements regarding the business operations and financial condition of
each reporting party as Lender may reasonably request,

All Financial Statements shall be in form and detail satisfactory to Lender and shall contain or be
attached to the signed and-dated written certification of the reporting party in form satisfactory to
Lender to certify that the Financial Statements are furnished to Lender in connection with the
extension of credit by Lender and constitute a true and correct statement of the reporting party's
financial position. All certifications and signatures on behalf of corporations, partnerships or
other éntities shall be by a representative of the entity satisfactory to Lender. All Financial
Statements for a reporting party who is an individual shall be on Lender's then-current personal
financial statement form or in another form satisfactory to Lender, and shall clearly designate

‘any sole and separate or community property. All Financial Statements shall be audited or

certified, as required by Lender, without any qualification or exception not ‘acceptable to Lender,
by independent certified public accountants acceptable to Lender, and shall contain all reports
and disclosures required by generally accepted accounting principles for a fair presentation.

All assets shown on the Financial Statements providéd by Guarantor, unless clearly designated to
the contrary shall, be conclusively deemed to be free and clear of any exemption or any claim of
exemption of Guarantor at the date of the Financial Statements and at all times thereafter.

‘Acceptance of any Financial Statement by Lender, whether or not in thé form prescribed herein,

QBPHX1800036.00090\2045681.3 -13-
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. shall be relied uron by Lender in the administration, enforcement, and extension of the E
Guaranteed Obliga'ions. )

19.  Disclosure of Information. Lender may sell or offer to sell the Loan or interests
in the Loan to one or more assignees or participants and may disclose-to any such assignee or
participant or pros)ective assignee or participant, to Lender’s affiliates, to any regulatory body
having jurisdiction over Lender and to any other parties as necessary or appropriate in Lender's
reasonable  judgment, any information Lender now has or hereafter obtains pertaining to the
Guaranteed Obliga ions, this Guaranty, or Guarantor, including, without limitation, information
regarding any secirity for the Guaranteed Obligations or for this Guaranty, credit or ‘other
information on Gu: wantor, Borrower, and/or any other party liable, directly or indirectly, for any
part of the Guarant :ed Obligations. Notwithstanding the foregoing, the disclosure of information
regarding the Guai antor shall be subject to the confidentiality provisions of Section 6.7 of the
Loan Agreement.

20.  Rigit_of Set-Off. Upon the occurrence and during the continuance of any
Default, however (lefined, in the payment or performance when due of any of the Guaranteed
. Obligations, Lender is hereby authorized at any time and from time to time, to the fullest extent
permitted by applicable law, without notice to ‘any Person (any such notice being expressly
waived by Guaranior to the fullest extent permitted by applicable law), to set off and apply any
and all deposits, fi nds, or assets at any time held and other indebtedness at any time owing by
Lender to or for the credit or the account of Guarantor against any and all of the obligations of
Guarantor now or | iereafter ex1stmg under this Guaranty, whether or not Lender shall have made -
any demand under this Guaranty or exercised any other right or remedy hereunder. Lenderwill . | -
promptly notify Giarantor after any such set-off and application made by Lender, provided that -
the failure to give such notice shall not affect the validity of such set-off and application. The
rights of Lender w der this Section 20 are in addition to the other rights and remedies (mcludmg
other rights of set- >ff) that Lender may have and every right of setoff and lien shall continue in
full force and effe:t until such right of setoff or lien is specifically waived or released by an -
instrument in writi 1g executed by Lender. :

21.  Sulrogation Notw1thstandmg anythmg to the contrary contained . herein,
Guarantor shall nat have any nght of subrogation in or.under any of the Loan Documents or to
participate in any ‘vay therein, or in any right, title or interest in and to any security or right of

-recourse for the Indebtedness or amy right to. reimbursement, exoneration, contribution,
indemnification or any similar rights, until the Indebtedness has been fully and ﬁnally pa1d_ This
waiver is given to : nduce Lender to make the Loan to Borrower.

22. Fu ther Assurances. Guarantor at Guarantors expense will promptly execute
and deliver to Lerder upon Lender's request all such other and further documents, agreements,
and instruments ir. comphance with or accomplishment of the agreements of Guarantor under
this Guaranty. '

23.  No Fiduciary Relationship. The relationship between Lender and Guarantor is
solely that of lendir and guarantor. Lender has no fiduciary ot other special relationship with or
. duty to Guarantor and none is created hereby or may be inferred from any course of dealing or
- act or omission of Lender.
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. 24. Interpretation. If this Guaranty is signed by more than one Person as
. "Guarantor," then the term "Guarantor” as used in this Guaranty shall refer to all such Persons,
jointly and severally, and all promises, agreements, covenants, waivers, consents,
representations, warranties and other provisions in this Guaranty are made by and shall be
binding upon each and every such Person, jointly and severally, and, with respect to any
Guarantors constituting a_marital community, their sole and separate and community property,
and Lender may pursue any Guarantor hereunder without being required (i) to pursue any other
Guarantor hereunder or (ii) pursue rights and remedies under the Deed.of Trust and/or applicable
law with respect to the Property or any other Loan Documents. The term "Lender" shall be
deemed to include any subsequent holder(s) of the Note. Whenever the context of any
provisions hereof shall require it, words in the singular shall include the plural, words in the
plural shall include the singular, and pronouns of any gender shall include the other gender.
* Captions and headings in the Loan Documents are for convenience only and shall not affect the
construction of the Loan Documents. All references in this Guaranty to Schedules, Articles,
Sections, Subsections, paragraphs and subparagraphs refer to the respective subdivisions of this
Guaranty, unless such reference specifically identifies another document. The terms "herein,"
“hereof," "hereto," "hereunder” and similar terms refer to this Guaranty and not to any particular
Section or subsection of this Guaranty. The terms "include” and “including" shall be interpreted
as if followed by the words "without limitation." All references in this Guaranty to sums
denominated in dollars or with the symbol "$" refer to the lawful currency of the United States of
America, unless such reference specifically identifies another currency. For purposes of this
Guaranty, "Person" or "Persons” shall include firms, associations, partnerships (including limited
partnerships), joint ventures, trusts, corporations, limited liability companies, and other legal
entities, including governmental bodies, agencies, or instrumentalities, as well as natural persons.

25.  Time of Essence. Time shall be of the essence in this Guaranty W1th respect to
all of Guarantor's obligations hereunder. ) :

26.  Counterparts. This Guaranty may be executed in multiple counterparts, éach of
which, for all purposes, shall be deemed an original, and all of which taken together shall
constitute but one and the same agreement,

27. Guarantor. The obligations hereunder of Guarantor in such capacities shall be
fully enforceable against all assets now or hereafter held by Guarantor.

28.  Entire Agreement. This Guaranty embodies the entire agreement between
Lender and Guarantor with respect to the guaranty by Guarantor of the Guaranteed Obligations.

" This Guaranty supersedes all prior agreements and understandings, if any, with respect to the
guaranty by Guarantor of the Guaranteed Obligations. No condition or conditions precedent to
the effectiveness of this Guaranty exist. This Guaranty shall be effective upon execution by
Guarantor and delivery to Lender. This Guaranty may not be modified, amended or superseded
except in a writing signed by Lender and Guarantor referencing this Guaranty by its date and
specifically identifying the portions hereof that are to be modified, amended or superseded.

29.  WAIVER OF JURY TRIAL. GUARANTOR HEREBY WAIVES TRIAL

BY JURY IN ANY ACTION OR PROCEEDING TO WHICH GUARANTOR AND
- LENDER MAY BE PARTIES ARISING OUT" OF, IN CONNECTION WITH, OR IN
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.. ANY WAY PERTAINING TO, THIS GUARANTY, THE NOTE, THE DEED OF TRUST,
7%y THE LOAN AGREEMENT AND ANY OTHER LOAN DOCUMENT. IT IS AGREED
.. AND UNDERSTOOD THAT THIS WAIVER CONSTITUTES A WAIVER OF TRIAL

BY JURY OF ALL CLAIMS AGAINST ALL PARTIES TO SUCH ACTIONS OR
PROCEEDINGS, INCLUDING CLAIMS AGAINST PARTIES WHO  ARE NOT.
PARTIES TO THIS GUARANTY. THIS WAIVER IS KNOWINGLY, WILLINGLY
AND VOLUNTARILY MADE BY GUARANTOR, AND GUARANTOR HEREBY
REPRESENTS THAT NO REPRESENTATIONS OF FACT OR OPINION HAVE BEEN
MADE BY ANY INDIVIDUAL TO INDUCE THIS WAIVER OF TRIAL BY JURY OR
TO IN ANY WAY MODIFY OR NULLIFY ITS EFFECT. GUARANTOR FURTHER
REPRESENTS AND WARRANTS THAT IT HAS BEEN REPRESENTED IN THE
SIGNING OF THIS GUARANTY AND IN THE MAKING OF THIS WAIVER BY
INDEPENDENT LEGAL COUNSEL, OR HAS HAD THE OPPORTUNITY TO BE
REPRESENTED BY INDEPENDENT LEGAL. COUNSEL SELECTED OF ITS OWN
FREE WILL, AND THAT IT HAS HAD THE OPPORTUNITY TO DISCUSS THIS
WAIVER WITH COUNSEL. ‘

30. Mandatory Arbitration. Any controversy or claim between or among the
parties hereto including but not limited to those arising out of or relating to this Guaranty or any
related agreements or instruments, mcludmg any claim based on or arising from an alleged tort,
shall be: determined by binding arbitration in accordance with the Federal Arbitration Act (or if
not applicable, the applicable state law), the Rules of Practice and Procedure for the Arbitration
of Commercial Disputes of Enmsputc Inc., doing business as "J.A.M.S./Endispute”
("J.AM.S."), as amended from time to time, a.nd the "Special Rules" set forth below. In the
event of any inconsistency, the Special Rules shall control. Judgment upon any arbitration award
may be entered in any court having jurisdiction. Any party to this Guaranty may bring an action,
including a summary or expedited proceeding, to compel arbitration of any controversy or claim
to which this agreement applies in any court having jurisdiction over such action.

(@) Sgecxal Rules. The arbltratlon shall be conducted in Phoenix, Anzona,
administered by J.AM.S. who "will appoint an arbitrator; if J.A.M.S. is unable or legally
precluded from administering the arbitration, then the American Arbitration Association will
serve. All arbitration hearings will be commenced within ninety (90) days of the demand for
arbitration; further, the arbitrator shall only, upon a showing of cause, be permitted to extend the
commencement of such hearing for up to an additional sixty (60) days.

()  Reservations of Rights. Nothing in this Guaranty shall be deemed to

(i) limit the applicability of any otherwise applicable statutes of limitation or any waivers
contained in this Guaranty; or (i) be a waiver by Lender of the protection afforded to it by 12
U.S.C. Sec. 91 or any substantially equivalent.state law; or (jii) limit the right of Lender (A) to-
exercise self help remedies such as (but not limited to) setoff, or (B) to foreclose against any real
or personal property collateral, or (C) to obtain from a court provisional or ancﬂlary remedies
such as (but not limited to) injunctive relief or the appointment of a receiver. Lender may
exercise such self help rights, foreclose upon such property, or obtain such provisional or
ancillary remedies before, during or after the pendency of any arbitration proceeding brought
pursuant to this Guaranty. At Lender's option, foreclosure ufider a deed of trust or mortgage may
- be accomplished by any of the following: the exercise of a power of sale under the deed of trust
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., ., ~Ormortgage, or by judicial sale under the deed of trust or mortgage, or by judicial foreclosure.
£ Neither the exercise of self help remedies nor the institution or maintenance of an action for
e foreclosure or provisional or ancillary remedies shall constitute a waiver of the right of any party,

including the claimant in any such action, to arbitrate the merits of the controversy or claim
occasioning resort to such remedies.

No provision in the Loan Documents regarding waiver of jury trial or submission to jurisdiction
and/or venue in any court is intended or shall be construed to be in derogation of the provisions
in any Loan Document for arbitration of any controversy or claim.

THE LOAN DOCUMENTS REPRESENT THE FINAL AGREEMENT BETWEEN
THE PARTIES AND MAY NOT BE CONTRADICTED BY EVIDENCE OF PRIO
CONTEMPORANEOUS OR SUBSEQOUENT ORAL AGREEMENTS OF THE PARTIES,
THERE ARE NO UNWRITTEN ORAL AGREEMENTS BETWEEN THE PARTIES, -

IN WITNESS WHEREOF, Guarantor has duly executed this Guaranty under seal as of 4

the date first written above.
" - Address of Guarantor: 4 GUARANTOR:
éSSS East Camelback Road, Suite 800 OPUS WEST CORPORATION, a
Phoenix, Arizona 85016-9267 Minnesota corporation
Attention: Senior Vice President ' )
: Real Estate Finance and Sales '
| | Clg sy
By: 1L /1/44 Ub\/‘P
Name: Charles Vogef |
Title: Senior Vice President
Ad&ms of Lender: '

Richter-Schroeder Company, Inc.
1110 North Old World Third Street
Suite 320

Milwaukee, Wisconsin 53203

. N
AN PR |
L:’f, oo =

QBPHX\800036.00090\2045681.3 -17-




Case 09-34356-hdh11  Claim 55-2 Part 3 Filed 12/21/09 Desc Exhibit C Page 1 of
18

HIBIT “C”




UL I

Case 09-34356-hdh11 Claim 55-2 Part 3 Filed 12/21/09 Desc Exhibit C Page 2 of

18

AMENDED AND RESTATED GUARANTY AGREEMENT
(Hermosa Village Senior Apartments, Tucson, AZ - Construction Loan)

‘THIS AMENDED AND RESTATED GUARANTY AGREEMENT (this "G g") is -

made as of the 13th day of June, 2007, by OPUS WEST CORPORATION, .a Minnesota

corporation (“Guarantor") in favor of M&I MARSHALL & ILSLEY BANK, a Wisconsin .

banking corporauon ("Lender")
' PRELIMINARY STATEMENTS

HVSL TUCSON, LL.C., a Delaware limited liability company (“Borrower"), has

executed atid delivered to chhter—Schroeder Company, Inc., a Wisconsin corporation, a Deed of h

- Trust Note dated October 30, 2006 in the principal amount of $8,000,000.00 payable by
Borrower to the order of Lender, and subsequently assigned to Lender (the "Existing Note") in
order to evidence a-loan in said principal amourit made by Richter-Schroeder Company, Inc., a
Wisconsin corporation, to Borrower, and subsequently assigned to Lender ("Land Loan") in

order to permit the ‘Borrower to finance its acquisition of certain land in Tucson, Arizona (the
I|Landl|)

Pursuant to a Constructlon Loan Agreement dated as of June 13, 2007 (as the same may
be aménded from time to time, ‘the "Constructlon Loan ‘Agreement"), the Borrower has
requested, and the Lendér has agreed to increase and extend the Land Loan in order to permit the.

Borrower to construct improvements on the Land, and in connection therethh Borrower has
executed and delivered to Lender an Aménded and Restated Deed of Trust Note in the principal

amount of $44,200,000.00 payable by Borrower to the order of the Lender (such note, as it may -

. hereafter be renewed, extended, supplemented, increased or modified and in effect from time to

- time, and all other notes grven in substitution therefore, or in modification, renewal; or extension
‘thereof, in whole or in part, is herein called the “Note") :

1A’ condition precedent to Lender's obhgatxon to make the mcreased Joan to Borrower ..

pursuant to the Construction Loan Agreement (the "Loan") is Guarantor's execution and delivery
to Lender of this Guaranty.

‘Any capltahzed term used and not defined in this Guaranty shall have the meaning given .

" to such term in the Construction Loan Agreement

NOW THEREFORE the Existing Guaranty is hereby amended, restated and superseded

in its entirety as of the date first written above to read as follows and the obligations set forth i n

the Existing Guaranty are hereby terminated in favor of the obligations set forth herein.
| STATEMENT OF AGREEMENTS

I

For good and valuable consideration,. the receipt and adequacy of which are hereby
acknowledged, and as a material inducement to Lender to extend credit to Borrower, Guarantor

hereby ‘guarantees to Lender the prompt and full payment and performance of the indebtedness

and obligations described below in this Guaranty (collectively called the "Guaranteed
‘Obligations"), this Guaranty being upon the following terms and conditions:

" QBPHX\2085607.3
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L Guaranty of Payment. Guarantor hereby unconditionally and ifrevocably .
guarantees to Lender the punctual payment when due, whether by lapse of time, by acceleration
of maturity, or otherwise, of all principal, interest (including interest accruing after the
commencerent of any bankruptcy or insolvency proceeding by or against Borrower, whether or.
not allowed in such proceeding), fees, late charges, costs, expenses, indemnification
indebtedness, and other sums of money now or hereafter due and owing, or which Borrower is
obligated to pay, pursuant to (a) the terms of the Note, the Loan Agreement, the Deed of Trust,

. the Environmental Agreement, any application, agreement, note or other document executed and .
- delivered in connection with any Loan Documents, including the making of required Borrower's
- Deposits, and any indemnifications contained in the Loan Documents; now or hereafter existing,”
and (b) all renewals, extensions, refinancings, modifications, suppléments or amendments of
such indebtedness, or any of the Loan Documents, or any part thereof (the indebtedness:
described in clauses (a) and (b) above in this Section 1 is herein. collectively called the
"Indebtedness”). This Guaranty covers the. Indebtedness, whether presently outstanding or
arising subsequent to the date hereof, including all amounts advanced by Lender in stages or
installments. The guaranty of Guarantor as set forth in'this Section 1 is a continuing guaranty of
payment and not a guaranty of collection. - o :

‘ 2. Guaranty of Performance. Guarantor additionally hereby unconditionally and
irrevocably guarantees to Lender the timely performance of all other obligations of Borrower -
under all of the Loan Documents, including; without limiting the generality of the foregoing, that

" Borrower will duly and punctually perform and observe all other terms,.covenants, .and
‘conditions of the Note, the Deed of Trust, the Loan Agreeiment, the Environmental Agreement or
any other'Loan Document whether according to the present terms thereof, at any earlier or
accelerated date or dates as provided therein, or pursuant to any extension of time or to any -

change or changes in the terms, covenants, or conditions thereof now or hereafter made or
granted. ) o e

3. Primary Liability of Guarantor.

(a) This Guaranty is an absolute, jrrevocable and unconditional guaranty of
payment and performance. - Guarantor shall be liable for the payment and performance of the
Guaranteed Obligations as a primary obligor. This Guaranty shall be effective as a waiver of,
and Guarantor hereby expressly waives, any and all rights to which Guarantor may otherwise
have been entitled under any suretyship-laws in effect from time to time, including any right or
privilege, whether existing under statute, at law or in equity, to require Lender to take prior
recourse or proceedings against any collateral, security or Person (hereinafter defined)

" whatsoever. - : ‘ -

(®)  Guarantor hereby agrees that in the event of (i) default by Borrower in
payment or performance of the Guaranteed Obligations, or any part thereof, when such
indebtedness or performance becomes due, either by its terms or as the result of the exercise of
any power to.accelerate; (ii) the failure of Guarantor to perform completely and satisfactorily the
covenants, terms and conditions of any of the Guaranteed Obligations after the expiration of all
applicable cure and grace periods; (iii) the death, incompetency, dissolution or insolvency of
Guarantor; (iv) the inability of Guarantor to pay debts as they mature; (v) an assignment by -
Guarantor for the benefit of creditors; (vi) the institution of any proceeding by or against .
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Guarantor in bankruptcy or for a reorganization or an arrangement with creditors, or for the
appointment of a receiver, trustee or custodian for any of them or for any of their respective
properties; (vii) the determination by Lender in good faith that a material adverse change has
occurred in the financial condition of Guarantor that materially affects the Guarantor’s ability to
perform the Guaranteed Obligations; (viii) the entry of a judgment against Guarantor that
materially affects its ability to pay or perform the Guaranteed Obligations and that is not |
discharged or bonded against within-a period of thirty ‘(30) days;-(ix) a writ or order of
attachment, levy or garnishment is issued ‘against Guarantor; (x) the falsity in any material
respect of, or any material omission in, any representation made.to Lender by Guarantor; or
(xi) any transfer of assets of Guarantor that would materially and adversely affect Guarantor's
obligations hereunder, without the Lender's prior consent (except for transfers of assets for estate
planning purposes valued at less than $50,000 per year, customary political and charitable
contributions, and transfers for which the Guarantor receives consideration substantially
equivalent to the fair market value of the transferred asset) (individually and collectively an .
"Event of Default"); then upon the occurrence of such.Event of Default, the Guaranteed =~ -
Obligations, for purposes of this Guaranty, shall be deemed immediately due and payable at the
election of Lender, and Guarantor shall, on demand and without presentment, protest, notice of
protest, further notice of nonpayment or of dishonor, default or nonperformance, or notice of
acceleration or of intent to accelerate, or any other notice whatsoever, without any notice having
been given to Guarantor previous to such demand of the acceptance by Lender of this Guaranty,

and without any notice having been given to Guarantor previous to such demand of the creating . . ...

- -orincurring-of such indebtedness or-of such obligation. to perform, all such-notices being hereby-
waived by Guarantor, pay the amount due to Lender or perform or observe the agreément,
”covenant, term or condition, as the case may be; and pay all damages and all costs and expenses

that may arise in consequence ‘of such Event of Default (including, without limitation, all -
attorneys' fees and expenses, investigation costs, court costs, and any and all other costs and

expenses incurred by Lender in connection-with the collection and enforcemerit of the Note or -
any other Loan Document), whether or not suit is filed thereon, or whether at maturity or by
acceleration, or whether before or after maturity, or whether in connection with bankruptcy,
insolvency or appeal. It shall not be necessary for Lender, in order to enforce such payment or
performance by Guarantor, first to institute suit or pursue or exhaust any rights or remedies
.against' Borrower or others liable on such indebtedness or for such performance, or to enforce
~ any rights against any. security that shall ever have been given to secure such indebtedness or
- performance, or to join' Borrower or any others liable for .the payment or performance of the
Guaranteed Obligations or any part thereof in any action to enforce this Guaranty, or to resort to
- any other means of obtaining payment or performance of the Guaranteed Obligations; provided,
however, that nothing herein contained shall prevent Lender from judicially or non-judicially
foreclosing the Deed of Trust or from exercising any other rights thereunder. If such foreclosure
or other remedy is availed of, Guarantor agrees, subject only to conflicting applicable law which

" may not be waived by Guarantor, that only the net proceeds therefrom, after deduction of all
- charges and expenses of every kind and nature whatsoever, shall be applied in reduction of the
amount due on the Note and Deed of Trust, and Lender shall not be required to institute or
prosecute proceedings to recover any deficiency as a condition of payment hereunder or
enforcement hereof. At any sale of the Property or other collateral given for the Indebtedness or
any part thereof, whether by foreclosure or otherwise, Lender may at its discretion purchase all
or any part of the Property-or collateral so sold or offered for sale for its own account and may,
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- in payment of all or any portion of the amount bid therefor, credit bid all or any portion of the
Indebtedness in accordance with applicable law and deduct any successful credit bid from the
balance due it pursuant to the terms of the Note and Deed of Trust.

Rt
Lol

. (c)  Suit may be brought or demand may be made against Borrower or against
all parties who have signed this Guaranty or any other guaranty covering all or any part ‘of the
Guaranteed Obligations, or against any one or more of them, separately or together, without

.impairing the rights of Lender against any party hereto. Any time that-Lender is entitled to
exercise its rights or remedies hereunder, it may in its discretion elect to demand payment and/or
performance. “If Lender elects to demand performance, it shall at all times thereafter have the
right to demand payment until ali of the Guaranteed Obligations have been paid and performed -
in full. If Lender elects to demand payment, it shall at all times thereafter have the right to. .
demand performance until all of the Guaranteed Obligations have been paid and performed in |
full. ‘ -

4. Certain Agreements and Waivers by Guarantor.

] (@)  Guarantor hereby agrees that neither Lender's rights or remedies nor
Guarantor’s obligations under the terms of this Guaranty shall be released, diminished, impaired,

_ reduced or affected by any one or more of the following events, actions, facts, or'ciICU;nstances,
~ and the liability of Guarantor under. this. Guaranty shall be absolute and unconditional

.irrespective of;

| e - . . () any limitation of liability or recourse in any other Loan’ . . .
) Document or arising under any law; ' -
(i) any claim or defense that this Guaranty was made without s,
consideration or is not supported by adequate consideration; -

(i)  the taking or accepting of any other security or guaranty
+ for, or right of recourse with respect to, any or all of the Guaranteed Obligations;

‘ (iv) any homestead exempﬁon or any other exemption under |
" applicable law; '

_ %) any release, surrender, abandonment, exchange, alteration,
sale or other disposition, subordination, deterioration, waste, failure to protect or
preserve, impairment, or loss of, or any failure to create or perfect any lien or
security interest with respect to, or any other dealings with, any collateral or
security at any time existing or purported, believed or expected to exist in
connection with any or all of the Guaranteed Obligations, including any
impairment of Guarantor's recourse against any Person or collateral;

(vi)  whether express or by operation of law, any partial release
of the liability of Guarantor hereunder, or if one or more other guaranties are now
or hereafter obtained by Lender covering all or any part of the Guaranteed
Obligations, any complete or partial release of any one or more of such guarantors
under any such other guaranty, or any complete or partial release of Borrower or
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.any other party liable, dlrectly or mdlrectly, for the payment or performance of
.any or all of the Guaranteed Obligations;

(vii) the death, msolvency, bankruptcy, d1sab111ty, dissolution,
liquidation, termination, receivership, reorganization, merger, consolidation,.
.change of form, structure or ownership, sale of all assets, or lack of corporate,
partnership or other power of Borrower or any other party at any time Kable for
the payment or performance of any or all of the Guaranteed Obligations;

(viti) - either with or without notice to or consent of Guarantor,

-and on one or more occasions: any renewal, extension, modification, supplement,-
subordmatlon or rearrangement of the terms of any or all of the Guaranteed
Obhgatxons and/or’ any of the Loan Documents, including, without limitation,

material alterations of the terms of payment (including changes in maturity date(s) .
and interest rate(s)) or performance (including changes in the Plans and other
terms or aspects of construction of the Improvements) or any other terms thereof,
~ ‘or any waiver, termination, or release of, or consent to departure from, any of the
Loan Documents or any other guaranty of any or all of the Guaranteed
Obligations, or any adjustment, indulgence, forbearance, or compromise that may
e granted from time to time by Lender to Borrower, Guarantor, and/or any other

Person- at- any time liable for the payment or performance of any or all of the
‘Guaranteed Obhgatlons,

‘ (ix) any neglect, lack of dlhgence delay, omission, fallure or
'refusal of Lender to take or prosecute (or in taking or prosecuting) any action for
. the collection or enforcement of any of the Guaranteed Obligations, or to
foreclose or take or prosecute any action to foreclose (or in foreclosing or takmg
or prosecutmg any action to foreclose) upon any security therefor, or to- exercise
(or in exercising) any other right or power with respect to any secunty therefor, or
to take or prosecute (or in taking or prosecuting) any action in’ connection with,
any Loan Document, or any failure to sell or otherwise dispose of in a

commercially reasonable. manner any collateral securing any or.all of the
Gua.ranteed Obligations;

(x)  any failure of Lender to notify Guarantor of any creation,

renewal, extension, rearrangement, modification, supplement, ‘subordination, or

' a551gnment of the Guaranteed Obligations or any part thereof, or of any Loan
' >Document or of any release of or change in any security, or of any other action
taken or refrained from being taken by Lender against Borrower or any security or

other recourse, or of any new agreement between Lender and Borrower, it being -

understood that Lender shall not be required to give Guarantor any notice of any
kind under any circumstances with respect to or in connection with the
Guaranteed Obligations, any and all rights to notice Guarantor may have
otherwise had being hereby waived by Guarantor, and the Guarantor shall be -
responsible for obtaining for itself information regarding the Borrower, including,
but not limited to, any changes in the business or financial condition of the

Borrower, and the Guarantor acknowledges and agrees that the Lender shall have
! .
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no duty to. notify the Guarantor of any information which the Lender may have
concerning the Borrower.

(xi)  if for any reason Lender is required to refund any payment’
by Borrower to any other party liable for the payment or performance of any or all
of the Guaranteed Obhgatons or pay the amount thereof to someone €lse;

(xi)) the makmg of advances by Lender to protect its interest in

the Property, preserve the value of the. Property or for the purpose of performmg
any term or covenant contained ih any of the Loan Documents;

(xiii) the existence of any claim, counterclarm, set-off or other.
right that Guarantor may at any time have against Borrower, Lender, or any other
Person, whether or not arising in connection with this Guaranty, the Note, the
Loan Agreement, or any other Loan Document;

(xiv) the unenforceability of all or any part of the Guaranteed .
Obhgatrons against Borrower, whether because the Guaranteed Obligations-
exceed the amount permitted by law or violate any usury law, or because the act
of creating the Guaranteed Obligations, or any part thereof, is ultra vires, or
because the officers or Persons creating the Guaranteed Obligations acted in
excess of their authority, or because of a‘lack of validity or enforceability of or
defect or deficiency in any of the Loan Documents, or because Borrower has any
valid defense, claim or offset with respect thereto, or because Borrower's
obligation ceases to exist by operation of law, or becausé of any other reason or
circumstance, it bemg agreed that Guarantor shall remain liable hereon regardless
of whether Borrower or any other Person be found. not liable on the Guaranteed
Obligations, or any part thereof, for any reason (and regardless of any joinder of

Borrower or any other party in-any -action to obtain payment or performance of
any or all of the Guaranteed Obhgattons) or

(xv) any order, ruling or plan of reorgamzatron emanating from
proceedings under Title 11 of the United States Code with respect to Borrower or
any other Person, including any extension, reduction, composition, or other -
alteration of the Guaranteed Obligations, whether or not consented to by Lender.

(b) In the event any payment by Borrower or any other Person to Lender is

" held to constitute a preference, fraudulent transfer or: other voidable payrnent under any
bankruptcy, insolvency or similar federal or state law or theory, including any equitable remedy,
or if for any other reason Lender is required to refund such payment or pay the amount thereof to
any other party, such payment by Borrower or any other party to Lender shall not constitute a
release of Guarantor from any liability hereunder, and this Guaranty shall continue to be
effective or shall be reinstated (notwithstanding any prior release, surrender or discharge by
Lender of this Guaranty or of Guarantor), as the case may be, with respect to, and this Guaranty
shall apply to, any and all amounts so refunded by Lender or paid by Lender to another Person
(which amounts shall constitute part of the Guaranteed' Obligations), and any interest paid by
Lender and any attorneys' fees, costs and expenses paid or mcurred by Lender in connection with
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any such event. It is the intent of Guarantor arid Lender that the obligations and liabilities of = -
Guarantor hereunder are absolute and unconditional under any and all circumstances and that
until the Guaranteed Obligations are fully and finally paid and performed, and not subject to -
refund or disgorgement, the obligations and liabilities of Guarantor hereunder shall not be’
discharged or released, in whole or in part, by any act or occurrence that might, but for the
provisions of this Guaranty, be deemed a legal or equitable discharge or release of a guarantor.
Lender shall be entitled to continue-to hold this Guaranty in its possession for the longer of
(i) the period after which any performance of obligations under the Environmental Agreement.
shall accrue, or (ii) a period of five years from the date the Guaranteed Obligations are paid and
performed in full and for so long thereafter as may be necessary to enforce any obligation of
Guarantor hereunder and/or to exercise any. right or remedy of Lender hereunder. - :

(c) If acceleration of the time for payment of any amount ‘payable by
Borrower under the Note, the Loan Agreement, or any other Loan Document is stayed or delayed -

by any law or tribunal, all such amounts shall nonetheless be payable by Guarantor on demand = ™ -
by Lender. .

4 (d)* Guarantor hereby waives any and all rights' to which Guarantor may’
otherwise have been entitled under any suretyship laws in effect from time to time, including any
.right or privilege, whether existing under statute, at law or in equity, to require Lender to take
. prior recourse or proceedings against any collateral, security or Person (as such term is definedin
~ Section 24 below) whatsoever. By way of illustration and not limitation ‘of the waiver in the -
preceding sentence, Guarantor waives and agrees not to assert or take advantage of the
provisions of any of Arizona Revised Statutes Sections 12-1641 through 12-1646, 47-3419 and
47-3605, Rule 17(f) of the Arizona Rules of Civil Procedure, or any similar or analogous other
present or future statutory or common law or procedural rule of any jurisdiction relating to -
guarantors, indemnitors, sureties, co-makers or-accommodation parties.

()  Without limiting the foregoing, or anything else contained in this
Guaranty, Guarantor waives all rights and defenses that Guarantor may have because the

Guaranteed Obligations are secured by real property. This means, among other thiggs:

(i) - That Lendéer may collect from -Guarantor without first
foreclosing on any real or personal property collateral pledged by Borrower; and

(i)  If Lender forecloses on any real property collateral pledged
by Borrower: (A) the amount of the Guaranteed Obligations may be reduced only
by the price for which that collateral is sold. at the foreclosure sale, even if the

" collateral is worth more than the sale price; and (B) Lender may collect from
Guarantor even if Lender, by foreclosing on the real property collateral; has
destroyed any right Guarantor may have to collect from Borrower.

This is an unconditional and irrevocable waiver of any rights ard defenses that Guarantor may
‘have because the Guaranteed Obligations are secured by real property.

5. Subordination. 1If, for any reason whatsoever, Borrower is now or hereafter .
becomes indebted to Guarantor: : ' '
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(a)  such indebtedness and all interest thereon and all liens, security mterests' (
and rights now or hereafter existing .with respect to property of Borrower securing such . e
indebtedness shall, at all times, be subordinate in all respects to the Guaranteed Obligations and

to all liens, security interests and rights now or hereafter existing to se'cure.the Guaranteed
Obligations; .

, (b)  Guarantor shall not be entltled to enforce or receive payment, directly or
mdu’ectly, of any such indebtedness of Borrower to Guarantor until the Guaranteed Obligations
have been fitlly and finally paid and performed; -

(c) Guarantor hereby assigns and grants to Lender a secunty interest in all

such indebtedness and security therefor, if -any, of Borrower to Guarantor now existing or
hereafter arising, including any dividends and payments putsuant to debtor relief or insolvency
proceedings referred to below. In the event of receivership, bankruptcy, reorganization;
.arrangement or other debtor relief or insolvency proceedings involving Borrower as debtor, -- -
Lender shall have the right to prove its.claim in any such proceeding so as to establish its rights -
hereunder and shall have the right to receive directly from the receiver, trustee or other custodian

* (whether or not a Default shall have occurred or be continuing under any of the Loan
Documents), dividends and payments that are payable upon any obligation of Borrower to
Guarantor now existing or hereafter arising, and to have all benefits of any security therefor,
until..the. Guaranteed Obligations have been fully and finally paid and performed. If,
notwithstanding the foregoing provisions, Guarantor should receive any payment, claim or
distribution that is prohibited as provided above in this Section 5, Guarantor shall pay the same
to Lender 1mmed1ately, Guarantor hereby agreeing that it shall receive the payment, claim or
distribution in trust for Lender and shall have absolutely no dominion over the same except to
pay it immediately to Lender;. and

3
rid

(d)  Guarantor shall promptly upon request .of Lender from time to time
. execute such documents and perform such acts as Lender may require to evidence and perfect its
interést and to permit or facilitate exercise of its rights under this Section 5, including, but not
limited to, execution and delivery of financing statements, proofs of claim, further assignments
and security agreements, and delivery to Lender of any promissory notes or other instruments
evidencing indebtedness of Borrower to Guarantor.. All promissory notes, -accounts receivable
" ledgers or other evidences, now or hereafter held by Guarantor, of obligations of Borrower to
Guarantor shall contain a specific written notice thereon that the indebtedness evidenced thereby
is subordinated under and is subject to the terms of this Guaranty.

6.  Other Liability of Guarantor or Borrower. If Guarantor is or becomes liable,

_ by endorsement -or otherwise, for any indebtedness owing by Borrower to Lender other than
under this Guaranty, such liability shall not be in any manner impaired or affected hereby, and
-the rights of Lender hereunder shall be cumulative of any and all other rights that Lender may
have against Guarantor. If Borrower is or becomes indebted to Lender for any indebtedness
other than or in excess of the Indebtedness for which Guarantor is liable under this Guaranty, any.
payment received or recovery realized upon such other indebtedness of Borrower to. Lender may, -
except to the extent paid by Guarantor on the Indebtedness or specifically required by law or
agreement of Lender to be applied to the Indebtedness, in Lender's sole discretion, be applied
upon indebtedness of Borrower to Lender other than the Indebtedness. This Guaranty is
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' ,independent of (and shall not be limited by) any other guaranty now existing or hereafter given.
Further, Guarantor's liability under this Guaranty is in addition to any and all other liability

Guarantor may have in any other capacity, including without limitation, its capacity as a general
partner.

7. Lender Assigns. This Guaranty is for the benefit of Lender and Lenders
'successors and assigns, and in the event of an assignment of the Guaranteed Obligations, or any
part thereof, the rights and benefits hereunder, to the extent applicable to the Guaranteed
Obligations so assigned, may be transferred with such Guaranteed Obligations. Guarantor
waives notice of any transfer or assignment of the Guaranteed Obligations, or any part thereof,

and agrees that failure to give notice of any such transfer or assignment will not affect the
liabilities of Guarantor hereunder. ' A

8. Binding Effect. This Guaranty is binding not only on Guarantor, but also on
Guarantor's heirs, personal representatives, successors and assigns. Upon the death of -- -
‘Guarantor, if Guarantor is a natural person, this Guaranty shall continue against Guarantor's

- estate as to all of the' Guaranteed Obligations, including that portion incurred or arising after the
death of Guarantor and shall be provable in full against Guarantor's estate, whether or not the
Guaranteed Obligations are then due and payable. If this Guaranty is signed by more than one
Person, then all. of the obligations of Guarantor arising hereunder shall be jointly and severally

-binding on each of the undersigned, and their respective heirs, personal. representatives,

successors and assigns, and the term "Guarantor" shall mean all of such Persons and each of
. them individually. -~ . . : 4

9...  Governing Law; Forum; Consent to Jurisdiction. The validity, enforcement,
and interpretation of this Guaranty, shall for all purposes be governed by and construed in
accordance with the laws of the State of Arizona and applicable United States federal law, and is
.intended to be performed in accordance with, and only to the extent permitted by, such laws. All
obligations of Guarantor hereunder are payable and performable at the place or places where the

* Guaranteed Obligations are payable and performable. Guarantor hereby irrevocably submits
generally and unconditionally for Guarantor and in respect of Guarantor's property to the
nonexclusive jurisdiction of any state court, or any United States federal court, sitting in the state
. specified in the-first sentence of this Section and to the jurisdiction of any state or United States
federal court sitting in the state in which any of the Land is located, over any suit, action or
proceeding ‘arising ‘out of or relating to this Guaranty or the Guaranteed Obligations. Guarantor
hereby irrevocably waives, to the fullest extent permitted by law, any objection that Guarantor
may now or hereafter have to the laying of venue in any such court and any claim that any such
court is an inconvenient forum. - Final judgment in any such suit, action or proceeding brought in
any such court shall be conclusive and binding upon Guarantor and may be enforced in any court
in which Guarantor is subject to jurisdiction. To the extent permitted by applicable law,
Guarantor hereby agrees and consents that, in addition to any methods of service of process
provided for under applicable law, all service of process in ary such suit, action or proceeding in
any state court, or any United States federal court, sitting in the state specified in the first
sentence of this Section may be made by certified or registered mail, return receipt requested,
directed to Guarantor at the address set forth at the end of this Guaranty, or at a subsequent
address of which Lender receives actual notice from Guarantor in accordance with the notice
provisions hereof, and service so made shall be complete five (5) days after the same shall have

QBPHX\2085607.3 -9-




Case 09-34356-hdh11  Claim 55-2 Part 3  Filed 12/21/09 Desc Exhibit C Page 11. '
: : of 18 :

been so mailed. Nothing herein shall affect the right of Lender to-serve process in any manner.
permitted by law or limit the right of Lender to bring proceedings against Guarantor in any other
court or jurisdiction. Guarantor hereby releases, to the extent permitted by applicable law, all -
errors and all rights of exemption, appeal, stay of execution, inquisition, and other rights to
which the Guarantor may otherwise be entitled under the laws of the United States of America or
any State or. possession of the United States of America now in force or which may hereinafter
be enacted. - - . - ' o

10.  Invalidity of Certain Provisions. If any provision of this Guaranty - or the.
application thereof to any Person or circumstance shall, for any reason and to any’ extent, be
declared to be invalid or unenforceable, neither the remaining provisions of this Guaranty nor the
application of such provision to any other Person or ¢ircumstance shall be affected thereby, and
‘the remaining provisions of this Guaranty, or the applicability of such provision to other Persons

- or circumstances, as applicable, shall remain in effect and be enforceable to the maximum extent
permitted by applicable law. ' - ‘ :

11. - Attorneys' Fees and Costs of Collection. Guarantor shall pay on demand all
attorneys' fees and all other costs and expeénses incurred by Lender in the enforcement of of .
_preservation of Lender's rights under this Guaranty including, without limitation, all attorneys*
fees and expenses, investigation costs, and all court costs, whether or not suit is filed hereon, or
‘whether at maturity or by acceleration, or whether before or after maturity, or whether in -
" . connection with bankruptcy, insolvency or appeal; or whether in connection with the collection’
and enforcement of this Guaranty against any other Guarantor, if there be more than one. -

Guarantor agrees to pay interest on any expenses or othér sums due to Lender under this S
j .. Section 11 that are not paid when due, at a rate per annum equal to the interest rate provided for . Y
' in the Note. .Guarantor's obligations and liabilities under. this Section 11 shall survive any o

payment or discharge in full of the Guaranteed Obligations. ‘

12.  Payments. All sums payable under this Guaranty shall be paid in lawful money
of the United States of America that at the time of payment is legal tender for the payment of
public and private debts. :

‘ 13.  Controlling Agreement. Guarantor hereby agrees and contracts in writing to pay
. all interest required by this Guaranty, and that all such interest will constitute interest paid at an _
agréed rate. It is not the intention of Lender or Guarantor to obligate Guarantor to pay interest in
excess of that lawfully permitted to be paid by Guarantor under applicable law. Should it be
determined that any portion of the Guaranteed Obligations or any other amount -payable by
‘Guarantor under this Guaranty constitutes interest in excess of the maximum amount of interest
that Guarantor, in Guarantor’s capacity as guarantor; may lawfully be required ‘to pay under
applicable law, the obligation of Guarantor to pay such interest shall automatically be limited to
the payment thereof in the maximum amount so permitted under applicable law. The provisions:
of this Section 13 shall override and control all other provisions of this Guaranty and of any:
other agreement between Guarantor and Lender. :
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: 14. Representations, Warranties, and Covenants of Guarantor.

: ‘ (@) Guarantor hereby represents, warrants, and covenants that (a) Guarantor
has a financial interest in the Borrower and will derive a material and substantial benefit, directly
or indirectly, from the making of the Loan to Borrower and from the making of this Guaranty by

. Guarantor; (b) this Guaranty is duly authorized- and. valid, and is binding upon and enforceable

. against Guarantor; (¢) Guarantor is not, and the execution, delivery and performance by
Guarantor of this Guaranty will not cause Guarantor: to- be, in violation of or in default with
respect to any law or in. default (or-at risk of acceleration of indebtedness) under any material

- agreement or restriction by which Guarantor is bound or affected; (d) Guarantor has full power
and authority to enter into and perform this Guaranty; (¢) Guarantor will indemnify Lender, from
any loss, cost or expense as a result of any representation or warranty of the Guarantor being
false, incorrect, incomplete or misleading in any material respect; (f) there is no litigation

-.pending or, to the knowledge of Guarantor, threatened before or by any:-tribunal against or .
affecting Guarantor which could materially interfere with Guarantor's performance of the
Guaranteed Obligations; (g) all financial statements and information heretofore furnished to
Lender by Guarantor do, and all financial statements and-information hereafter furnished to
Lender.by Guarantor will, fully and accurately present the condition (financial or otherwise) of
Guarantor as of their dates and the results of Guarantor's operations for the periods therein
specified, and, since the date of the most recent financial statements of Guarantor heretofore

* . furnished to Lender, no material adverse change has occurred in the financial condition of .

" Guarantor, nor, except as heretofore disclosed in writing to Lender, has Guarantor incurred any
material liability, direct or indirect, fixed or contingent; (b) after giving effect to this Guaranty,

. -Guarantor is solvent, is not engaged or. about to engage in business or a transaction for which the
property of Guarantor is an unreasonably small capital, and does not intend to incur or believe
that it will incur debts that will be beyond its ability to pay as such debts mature; (i) Lender has
no duty at'any time to investigate or inform Guarantor of the financial or business condition or

- affairs of Borrower or any change therein, and Guarantor will keep fully apprised of Borrower's
- financial and business condition; (j) Guarantor acknowledges and agrees that Guarantor may be
required to pay and perform the Guaranteed Obligations in full without assistance or support
from Borrower or any other Person; and (k) Guarantor has read and fully understands the
provisions contained in'the Note, the Loan Agreement, the Deed of Trust, the Environmental
Agreement, and the other Loan Documents. Guarantor's representations, warranties and
covenants are a material inducement to Lender to enter into the other Loan Documents and shall
survive the execution hereof and any bankruptcy, foreclosure, transfer of security or other event
affecting Borrower, Guarantor, any other party, or any security for all or any part of the

Guaranteed Obligations.
()] Guarantor hereby agrees as follows:

‘ @) to maintain during the life of the Loan at the end of each
fiscal quarter, unpledged cash equivalents as determined by generally accepted
accounting principles, and marketable securities ("Liquidity") of not less than One

Million And No/100 Dollars ($1,000,000.00); and
1 (i)  to maintain at the end of each fiscal quarter a Tangible Net
Worth equal to at least Fifty Million And No/100 Dollars ($50,000,000.00).
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"Tangible Net Worth" means the gross book value of the assets of Borrower
(excluding goodwill, patents, trademarks, trade names; organization expense,
treasury stock, unamortized debt discount and expense, deferred organization
expense, treasury stock, unamortized debt discount and expense, deferred research.
and development costs, deferred marketing expenses, and other like intangibles)

. plus subordinated debt, less total liabilities, including but not limited to accrued
and deferred income taxes; and any reserves against assets; and

(iii) - toprovide to Lender, within ninety (90) days after the close - -
of each fiscal quarter, .a covenant compliance certificate, in form and detail
satisfactory to Lender, certifying Guarantor’s compliance with the covenants
described in subparagraph (i)-(ii) above.

15. Notices. All notlces requests consents demands and other communications.
equn'ed or which any party desires to give hereunder or under any other Loan Document shall
"be in writing and, unless otherwise specifically provided in such other Loan Document, shall be
deemed sufficiently given or furnished if delivered by personal delivery, by courier, or by
registered or certified United States mail, postage prepaid, addressed to the party to whom
directed at the addresses specified in this Guaranty (unless changed by similar notice in writing.
given by the particular party whose address is to be changed) or by telegram, telex, or facsimile.
*.. Any such notice or communication shall be deemed.to. have been given either at the time of
personal delivery or, in the case of courier or mail, as of the date of first attempted delivery at the
address and in the manner provided herein, or, in the case of telegram, telex or facsimile, upon
.receipt; provided that, service of a notice required by any applicable statute shall be considered. . .
complete when the requirements of that statute are met. Notwithstanding the foregoing, no
notice of change of address shall be effective except upon actual receipt. This Section shall not
be. construed in any way to affect or impair any waiver of notice or demand-provided.in. this

Guaranty or in any Loan Document or to require glvmg of notice or’ demand to or upon any
Person in any situation or for any reason.

16. Cumulative Rights. The exercise by Lender of any right or remedy hereunder or'
under any other Loan Document, or at law or in equity, shall not preclude the concurrent. or -
subsequent exercise of any other right or remedy. Lender shall have all rights, remedies. and
recourses afforded to Lender by reason of this Guaranty or any other Loan Document or by law

- or equity or étherwise, and the same (a) shall be cumulative and concurrent, (b) may be pursued
separately, successively or concurrently against Guarantor or others obligated for the Guaranteed
Obligations, or any part thereof, or against any one or more of them, or against any security or
otherwise, at the sole and absolute discretion of Lender, (¢) may be exercised as often as
occasion therefor shall arise, it being agreed by Guarantor that the exercise of, discontinuance of
the exercise of or failure to exercise any of such rights, remedies, or recourses shall in no event
be construed as a waiver or release thereof or of any other right, remedy, or recourse, and (d) are
intended to be, and shall be, nonexclusive. No waiver of any default on the part of Guarantor or
of any breach of any of the provisions of this Guaranty or of any other document shall be
considered a waiver of any other or subsequent default or breach, and no delay or omission in
exercising or enforcing the rights and powers granted herein or in any other document shall be
construed as a waiver of such rights and powers, and no exercise or enforcement of any rights or
powers hereunder or under any other document shall be held to exbhaust such rights and powers,
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and every such right and power may be exercised from time to time. The granting of any
consent, approval or waiver by Lender shall be limited to the specific instance and purpose
therefor and shall not constitute consent or approval in any other instance or for any other
purpose. No notice to or demand on Guarantor in any case shall of itself entitle Guarantor to any
other or further notice or demand in similar or other circumstances. No provision of his
Guaranty or any right, remedy or recourse of Lender with respect hereto, or any default or .
breach; can be waived, nor can this Guaranty or Guarantor be released or discharged in any way

or to any extent, except specifically in' each case by a writing intended for that purpose (and .

which refers specifically to this Guaranty) executed, and delivered to Guarantor, by Lender.

 17.  Term of Guaranty. This Guaranty shall contintie in effect until . all the
Guaranteed Obligations are fully and finally paid, performed and discharged, except that, and
notwithstanding any teturn of this Guaranty to Guarantor, this Guaranty shall continue in.effect
(i) with respect to any of the Guaranteed Obligations that survive the full and final payment of

the indebtedness evidenced by the Note, (ii) with respect to all obligations and liabilities of ™

Guarantor under Section 11 and (iii) as provided in Section 4(b).

18. Financial Statements. As used in this Section, "Financial Statements" means
(i) for each reporting party other than an individual, a balance sheet, income statement and
amount and sources of contingent liabilities, a reconciliation of changes in equity and liquidity

.. verification, and, unless Lender otherwise consents,.consolidated and consolidating statements if

the reporting party is a holding company or a parent of a subsidiary entity; and (ii).for each

- reporting party who is an individual, a- balance sheet, statements of amount and sources of. .
-~ contingent liabilities. . Each party.for whom Financial Statements are required-is a. "reporting -

party” and a specified period to which the required Financial Statements relate is a "reporting -
period”. Guarantor shall provide or cause to be provided to Lender the following:

(a) If requested by Lender, for each fiscal year of such reporting party, as
soon as reasonably practicable and in any event within one hundred twenty (120) days after the
close of each fiscal year unqualified audited financial statements of Guarantor, and for each
fiscal quarter, as soon as reasonably practicable and in any event within ninety (90) days after the
close of each such reporting period company prepared financial statements of Guarantor.

‘ (b) From time to time .prorhptly' after Lender's’ request, such additional -
information, reports and statements regarding the business operations and financial condition of
each reporting party as Lender may reasonably request. ‘ '

All Financial Statements shall be in form and detail satisfactory to Lender and shall contain or be
attached to the signed and dated written certification of the reporting party in form satisfactory to
Lender to certify that the Financial Statements are furnished to Lender in connection with the
extension of credit by Lender and constitute a true and correct statement of the reporting party's
financial position. All certifications and signatures on behalf of corporations, partnerships or
other entities shall be by a representative of the entity satisfactory to Lender. All Financial
Statements for a reporting party who is an individual shall be on Lender's then-current personal

financial statement form or in another form satisfactory to Lender, and shall clearly designate
any sole and separate or community property. All Financial Statements shall be audited or
certified, as required by Lender, without any qualification or exception not acceptable to Lender,
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by independent certified public accountants acceptable to Lendér, and shall contain all reports
and disclosures required by generally accepted accounting principles for a fair presentation.

All assets shown on the Financial Statements provided by Guarantor, unless clearly designated to
the contrary shall, be conclusively deemed to be free and clear of any exemption or any claim of
exemption of Guarantor at the date of the Financial Statements and.at all times thereafter.
Acceptance of any Financial Statement by Lender, whether or not in the form prescribed herein,
shall be relied upon by Lender in the administration, enforcement, and extension of the.-
Guaranteed Obligations. T : : S

19.  Disclosure of Information. ‘Lender may sell or offer to sell the Loan or interests
in the Loan to one or more assignees or: participants and may disclose to any such assignee or
participant or prospective assighee or participant, to Lender's affiliates, to any regulatory body
having jurisdiction over Lender and to any other parties as necessary or appropriate in Lender's
reasonable judgment, any information Lender now has or hereafter ‘obtains pertaining to the
Guaranteed Obligations, this'Guaranty, or Guarantor, including, without limitation, information . -
regarding any security for the Guaranteed Obligations or for this Guaranty, credit or other
information on Guarantor, Borrower, and/or any other party liable, directly or indirectly, for any
part of the Guaranteed Obligations. Notwithstanding the foregoing, the disclosure of information

- regarding the Guarantor shall be subject to the confidentiality provisions of Section 6.7 of the-
Loan Agreement. C e e :

20.  Right of Set-Off. . Upon the occurrence and during the continuance of any
-« . . .Default, however defined, in the payment .or performance when due of any.of the Guaranteed - e
©) Obligations, Lender is hereby authorized at any time and from time to time, to the fullest extent . Lo
permitted by applicable law, without notice to any Person (any such notice being expressly
waived by Guarantor to the fullest extent permitted by applicable law), to set off and apply any
and all deposits, funds, or assets at any time held and other indebtedness at any time owing by
Lender to or for the credit or the account of Guarantor against any and all of the obligations of
Guarantor now or hereafter existing under this Guaranty, whether or not Lender shall have made
any demand under this Guaranty or exercised any other right or remedy hereunder. Lender will
promptly notify Guarantor after any such set-off and application made by Lender, provided that
the failure to give such notice shall not affect the validity of such set-off and application. The
rights.of Lender under this Section 20 are in addition to the other rights and remedies (including
other rights of set-off) that Lender may have and every right of setoff and lien shall continue in
full force and effect until such right of setoff or lien is specifically waived or released by an -
instrument in writing executed by Lender. '

21.  Subrogation. Notwithstanding. anything to the contrary .contained herein,
Guarantor shall not have any right of subrogation in or under any of the Loan Documents or to -
participate in any way therein, or in any right, title or interest in and to any security or right of
recourse for the Indebtedness or any right to reimbursement, exoneration, contribution,
indemnification or any similar rights, until the Indebtedness has been fully and finally paid. This

waiver is given to induce Lender to make the Loan to Borrower.

22.  Further Assurances. Guarantor at Guarantor's expense will promptly execute
and deliver to Lender upon Lende;‘s request all such other and further documents, agreements,
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'andl instruments in compliance with or accomplishment of the agreements of Guarantor under

this Guaranty.

23.  No Fiduciary Relationship. The relaﬁonsﬁip between Lender and Guarantor is
solely that of lender and guarantor. Lender has no fiduciary or other special relationship with or
duty to Guarantor and none is created hereby or may be inferred from any course of dealing or

act or omission of Lender. - . -

24.  Interpretation. If this Guaranty is signed by more than -one Person as.
"Guarantor,” then the term "Guarantor” as.used in this Guaranty shall refer to all such Persons, .
Jointly and severally, and all  promises, agreements, covenants, _waivers, consents, . -
representations, warranties and other provisions ‘in this Guaranty are made by and shall. be
binding upon-each and every such Person, jointly and severally, and, with respect to any -

. Guarantors constituting a marital community, their sole and separate and community property,
and Lender may pursue any Guarantor hereunder without being required (i) to pursue any other -
Guarantor hereunder or (ii) pursue rights and remedies under the Deed of Trust and/or applicable
law with' respect to the Property or any ‘other Loan Décuments. _The term "Lender” shall be

. deemed to include any subsequent holder(s) of the Note. Whenever the context of any.

. provisions hereof shall require it, words in the singular shall include the plural, words in the . .
plural shall include the singular, and: pronouns of .any gender shall include the other. gender. -
Captions and headings in the Loan Documents are for convenience only and shall not affect the-

‘construction of the Loan Documents. All references in. this Guaranty to Schedules, Articles, .
Sections, Subsections, paragraphs and subparagraphs refer to the respective subdivisions of this -

‘Guaranty, unless such reference specifically identifies another document.” The terms "herein,". .
hereof," "hereto," "hereunder" and sinilar terms refer to this ‘Guaranty and not to any particular

‘Section or subsection of this Guaranty. The terms "include” and "including" shall be interpreted
as if followed by the words "without . limitation ". :All-references in this Guaranty to sums
. denominated in dollars or with the symbol "$" refer to the lawful currency of the United States of
America, unless such reference specifically identifies another currency. For purposes of this
Guaranty, "Person” or "Persons" shall include firms, associations, partnerships (including limited -
partnerships), joint: ventures, trusts, corporations, limited liability companies, and other legal
-entities, including governmental bodies, agencies, or instrumentalities, as well as natural persons.

25.  Time of Essence. Time shall be of the essence in this Guaranty with resbect to

all of Guarantor's obligations hereunder.

26.  Counterparts. This Guaranty may be executed in multiple counterparts, each of
which, for all- purposes, shall be deemed an original, and all of which taken together shall

constitute but one and the same agreement.

27.  Guarantor. The obligations hereunder of Guarantor in such capacities shall be

fully enforceable against all assets now or hereafter held by Guarantor. -

28.  Entire Agreement. This Guaranty embodies the entire agreement between
Lender and Guarantor with respect to the guaranty by Guarantor of the Guaranteed Obligations.
This Guaranty supersedes all prior agreements and understandings, if any, with respect to the
guaranty by Guarantor of the Guaranteed Obligations. No condition or conditions precedent to

~ QBPHX\2085607.3 - -15-




Case 09-34356-hdh11 Claim 55-2 Part 3 Filed 12/21/09 Desc Exhibit C Page 17
: ‘of 18

the effectiveness of this Guaranty exist. This Guaranty shall be effective upon execution by

Guarantor and delivery to Lender. This Guaranty may not be modified, amended or superseded
- except in a writing signed by Lender and Guarantor referencing this Guaranty by its date and

specifically identifying the portions hereof that are to be modified, amended or superseded.

, 29. WAIVER OF JURY TRIAL. GUARANTOR HEREBY WAIVES TRIAL
BY JURY IN ANY ACTION OR PROCEEDING TO WHICH GUARANTOR AND
LENDER MAY BE PARTIES ARISING OUT OF, IN CONNECTION WITH, OR: IN

- ANY WAY PERTAINING TO, THIS GUARANTY, THE NOTE, THE DEED OF TRUST,
THE LOAN AGREEMENT AND ANY OTHER LOAN DOCUMENT. IT IS AGREED
AND UNDERSTOOD THAT THIS WAIVER CONSTITUTES-A WAIVER OF TRIAL -

"~ BY JURY OF ALL CLAIMS AGAINST ALL PARTIES TO SUCH ACTIONS OR
PROCEEDINGS, INCLUDING CLAIMS AGAINST PARTIES WHO ARE NOT
PARTIES TO THIS GUARANTY. THIS WAIVER IS KNOWINGLY, WILLINGLY
AND VOLUNTARILY MADE BY GUARANTOR, AND GUARANTOR HEREBY - -
REPRESENTS THAT NO REPRESENTATIONS OF FACT OR OPINION HAVE BEEN
-MADE BY ANY INDIVIDUAL TO INDUCE THIS WAIVER OF TRIAL BY JURY OR
TO'IN ANY WAY MODIFY OR NULLIFY ITS EFFECT. GUARANTOR FURTHER
REPRESENTS AND WARRANTS THAT IT HAS BEEN REPRESENTED IN THE
SIGNING OF THIS GUARANTY AND IN THE MAKING OF THIS WAIVER BY
INDEPENDENT LEGAL COUNSEL, OR HAS HAD THE OPPORTUNITY TO BE
“REPRESENTED BY INDEPENDENT LEGAL COUNSEL SELECTED OF ITS OWN
FREE WILL, AND THAT IT HAS HAD THE OPPORTUNITY TO. DISCUSS ‘THIS
WAIVERWITH COUNSEL. . e :

30. Mandatory Arbltratlon Any controversy or claim between or among. the’
parties hereto including but not limited to those arising out of or relatmg to this Guaranty or. any
related agreements or instruments, including any claim based on or arising from an alleged tort,
shall be determined by binding arbitration in accordance with the Federal Arbitration Act (or if
not applicable, the applicable state law), the Rules of Practice and Procedure for the Arbitration
of Commercial Disputes of Endispute, Inc., doing .business as "J.A.M.S JEndispute"
("JLAM.S."), as amended from time to time, and the "Special Rules" set forth below. In the
event of any inconsistency, the Special Rules shall control. -Judgment upon any arbitration award
may be entered in-any court having jurisdiction. Any party to this Guaranty may bring an action,
including a summary or expedited proceeding, to compel arbitration of any controversy or claim
to which this agreement applies in any court having jurisdiction over such action.

-(a) Special Rules. The arbitration shall be conducted in Phoenix, Arizona,:
administered by J.AM.S. who will appoint an arbitrator; if J.LA.M.S. is unable or legally
precluded from administering the arbitration, then the American Arbitration Association will
serve. All arbitration hearings will be commenced within ninety (90) days of the demand for
arbitration; further, the arbitrator shall only, upon a showing of cause, be permitted to extend the
commencement of such hearing for up to an additional sixty (60) days.

(b)  Reservations of Rjgm Nothing in this Guaranty shall be deemed to

(i) limit the applicability of any otherwise applicable statutes of limitation or any waivers.
contained in this Guaranty; or (ii) be a waiver by Lender of the protection afforded to it by 12
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U.S.C. Sec. 91 or any substantially equivalent state law; or (iii) limit the right of Lender (A) to
exercise self help remedies such as (but not limited to) setoff, or (B) to foreclose against any real
or personal property collateral, or (C) to obtain from a court provisional or ancillary remedies
such ‘a$ (but not limited to) injunctive relief or the -appointment of a receiver. Lender may
exercise such self help rights, foreclose upon such property, or obtain such provisional or.
ancillary remedies before, during or after the pendency of any arbitration proceeding brought
pursuant to this Guaranty. At Lender's option, foreclosure under a deed of trust or mortgage may
be accomplished by any of the following: the exercise of a power of sale under the deed of trust
or mortgage, or by judicial sale under the deed of trust or mortgage, or by judicial foreclosure.
" Neither the exercise of self help remedies nor the institution or maintenance of an action for
foreclosure or provisional or ancillary remedies shall constitute a waivér of the right of any party,

including the claimant in ‘any such action, to arbitrate the merits of the controversy or claim
occasioning resort to such remedies. ' :

No provision in the Loan Documents regarding waiver of jury trial or submission to jurisdiction
and/or venue in any court is intended or shall be construed to be in derogation of the provisions.
in any Loan Document for arbitration of any controversy or claim.

THE LOAN DOCUMENTS REPRESENT THE FINAL AGREEMENT. BETWEEN
. THE_PARTIES AND MAY NOT BE CONTRADICTED BY EVIDENCE OF PRIOR
CONTEMPORANEOUS OR SUBSEQUENT ORAL AGREEMENTS OF THE PARTIES,
THERE ARE NO UNWRITTEN ORAL AGREEMENTS BETWEEN THE PARTIES,

IN WITNESS WHEREQF, Guarantor has duly executed this Guaranty under seal as of
thf_: date first written above. ’

Address of Guarantor: GUARANTOR:

2555 Eést Camelback Road, Suite 800 = - OPUS WEST CORPORATION, a
Phoenix, Arizona 85016-9267 "~ Minnesota corporation

Attention: Senior Vice President '
By: C M //b?‘)ﬂ :

Real Estate Finance and Sales
Name: CharlesVogel ~ '
Title: - Seénlor Vice President

Address of Lender:

M&I Institutional Real Estate

1110 North Old World Third Street
Suite 320

Milwaukee, Wisconsin 53203

|

 QBPHX\2085607.3




Case 09-34356-hdh11  Claim 55-2 Part 4 Filed 12/21/09 Desc ExhibitD Page 1 of
18

EXHIBIT “D”




Case 09-34356-hdh11  Claim 55-2 Part4 Filed 12/21/09 Desc ExhibitD Page 2 of
18 -

GUARANTY AGREEMENT
(Northern Village Senior Apartments, Phoenix, Arizona - Land Loan)

THIS GUARANTY AGREEMENT (this "Guaranty") is made as of the 27th day of
March, 2006, by OPUS WEST CORPORATION, a Minnesota corporation ("Guarantor"), in
favor of RICHTER-SCHROEDER COMPANY, INC., a Wisconsin corporation (together with
its successors and assigns "Lender").

PRELIMINARY STATEMENTS

Lender and NVSL PHOENIX, L.L.C., a Delaware limited liability company
("Borrower"), have entered into, are entering into concurrently herewith, or contemplate entering -
into, that certain Construction Loan Agreement of even date herewith (herem called, as it may
‘hereafter be modified, supplemented, restated, extended, or renewed and in effect from time to

.time, the "Loan Agreement"), which Loan Agreement sets forth the terms and conditions of a
loan (the "Loan") to Borrower for the cost of Improvements on the Land located in Phoenix,
Arizona, as more particularly described in the Loan Agreement and identified therein as the
Project.

A condition precedent to Lender's obligation to make the Loan to Borrower is Guarantor's
execution and delivery to Lender of this Guaranty.

The Loan is, or will be, evidenced by that certain Deed of Trust Note of even date with
the Loan Agreement, executed by Borrower and payable to the order of Lender in the principal
face amount of SEVEN MILLION FIVE HUNDRED TWENTY-FIVE THOUSAND AND
NO/100 DOLLARS ($7,525,000.00) (such note, as it may hereafter be renewed, extended,
supplemented, increased or modified and in effect from time to time, and all other notes given in’
substitution therefor, or in modlﬁcatlon renewal, or extensxon thereof in whole or in part, is
herein called the "Note") '

Any capltahzed term used and not defined in this Guaranty shall have the meaning given
to such term in the Loan Agreement. This Guaranty is one of the Loan Documents descrlbed in
the Loan Agreement

STATEMENT OF AGREEMENTS

For good and- valuable consideration, the receipt and adequacy of which are hereby
acknowledged, and as a material inducement to Lender to extend credit to Borrower, Guarantor
hereby guarantees to Lender the prompt and full payment and performance of the indebtedness
and obligations described below in’ this Guaranty (collectively called the "Guaranteed
Obligations"), this Guaranty being upon the following terms and conditions:

1. Guaranty of Payment. Guarantor hereby unconditionally and irrevocably
guarantees to Lender the punctual payment when due, whether by lapse of time, by acceleration
of maturity, or otherwise, of" all principal, interest (including interest accruing after ‘the
commencement of any bankruptcy or inselvency proceeding by or against Borrower, whether or -
not allowed in such proceeding), fees, late charges, costs, expenses, indemnification
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indebtedness, and other sums of money now or hereafter due and owing, or which Borrower is
obligated to pay, pursuant to (a) the terms of the Note, the Loan Agreement, the Deed of Trust,
the Environmental Agreement, any application, agreement, note or other document executed and
delivered in connection with any Letter of Credit or any other Loan Documents, including the
making of required Borrower's Deposits, and any indemnifications contained in the Loan
Documents, now or hereafter existing, and. (b). all renewals, extensions, . refinancings,
modifications, supplements or amendments of such indebtedness, or any of the'Loan Documents,
or any part thereof (the indebtedness described in clauses (a) and (b) above in this Section 1 is
herein collectively called the "Indebtedness"). This Guaranty covers the Indebtedness, whether
presently outstanding or arising subsequent to the date hereof, including all amounts advanced by
Lender in stages or installments. The guaranty of Guarantor as set forth in this Section 1 is a
continuing guaranty of payment and not a guaranty of collection.

2. Guaranty of Performance. Guarantor additionally hereby unconditionally and
irrevocably guarantees to Lender the timely performance of all other obligations of Borrower
under all of the Loan Documents, including, without limiting the generality of the foregoing, that
Borrower will duly and punctually perform and observe all other terms, covenants, and.
conditions of the Note, the Deed of Trust, the Loan Agreement, the Environmental Agreement or
any other Loan Document whether according to the present terms thereof, at any earlier or
accelerated date or dates as provided therein, or pursuant to any extension of time or to any
change or changes in the terms, covenants, or conditions thereof now or hereafter made or

granted.

3, Primary Liability of Guarantor. | | e

) (@) This Guaranty is an absolute, irrevocable and unconditional guaranty of
payment and performance. Guarantor shall be liable for the payment and performance of the
Guaranteed Obligations as a primary obligor. This Guaranty shall be effective as a waiver of,
and Guarantor hereby expressly waives, any and all rights to which Guarantor may otherwise
have been entitled under any suretyship laws in effect from time to time, including any right or
privilege, whether existing under statute, at law or in equity, to require Lender to take prior
recourse or proceedings against any collateral, security -or Person (hereinafier defined)

“whatsoever. '

(b)  Guarantor hereby agrees that in the event of (i) default by Borrower in
payment or performance of the Guaranteed Obligations, or any part thereof, when such
indebtedness or performance becomes due, either by its terms or as. the result of the exercise of
any power to accelerate; (ii) the failure of Guarantor to perform completely and satisfactorily the
covenants, terms and conditions of any of the Guaranteed Obligations after the expiration of all
applicable cure and grace periods; (i) the death, incompetency, dissolution or insolvency of
Guarantor; (iv) the inability of Guarantor to pay debts as they mature; (v) an assignment by
Guarantor for the benefit of creditors; (vi) the institution of any proceeding by or against
Guarantor in bankruptcy or for a reorganization or an arrangement with creditors, or for the
appointment of a receiver, trustee or custodian for any of them or for any of their respective
properties; (vii) the determination by Lender in good faith that a material adverse change has )
occurred in the financial condition of Guarantor that materially affects the Guarantor’s ability to £
perform the Guaranteed Obligations; (viii) the entry of a judgment against Guarantor that S
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matenially affects its ability to pay or perform the Guaranteed Obligations and that is not '
discharged or bonded against within a period of thirty (30) days; (ix) a writ or order of
attachment, levy or gamishment is issued against Guarantor; (x) the falsity in any material
respect of, or any material omission in, any representation made to Lender by Guarantor; or (xi)
any transfer of assets of Guarantor that would ‘materially and adversely affect Guarantor's
obligations hereunder, without the Lender's prior consent (except for transfers of assets for éstate
planning purposes valued at less than $50,000 per year, customary political and charitable
contributions, and transfers for which the Guarantor receives consideration substantially
equivalent to the fair market value of the transferred asset) (individually and collectively an
"Event of Default"); then upon the occurrence of such Event of Default, the Guaranteed
Obligations, for purposes of this Guaranty, shall be deemed immediately due and payable at the
election of Lender, and Guarantor shall, on demand and without presentment, protest, notice of
protest, further notice of nonpayment or of dishonor, default or nonperformance, or notice of
acceleration .or of intent to accelerate, or any other notice whatsoever, without any notice having
been given to Guarantor previous to such demand of the acceptance by Lender of this Guaranty,
and without any notice having been given to Guarantor previous to such demand of the creating
or incurring of such indebtedness or of such obligation to perform, all such notices being hereby
waived by Guarantor, pay the amount due to Lender or perform or observe the agreement,
covenant, term or condition, as the case may be, and pay all damages and all costs and expenses
that may arise in consequence of such Event of Default (including, without limitation, all
attorneys' fees and expenses, investigation costs, court costs, and any and all other costs and
expenses incurred by Lender in connection with the collection and enforcement of the Note or
any other Loan Document), whether or not suit is filed thereon, or whether at maturity or by
acceleration, or whether before or after maturity,” or whether in connection with bankruptcy,
insolvency or appeal. It shall not be necessary for Lender, in order to enforce such payment or
performance by Guarantor, first to institute suit or pursue or exhaust any rights or remedies
against Borrower or others liable on such indebtedness or for such performance, or to enforce
any rights against any security that shall ever have been given to secure such indebtedness or
performance, or to join Borrower or any others liable for the payment or performance of the
Guaranteed Obligations or any part thereof in any action to enforce this Guaranty, or to resort to
any other means of obtaining payment or performance of the Guaranteed Obligations; provided,
however, that nothing herein contained shall prevent Lender from judicially or non-judicialty
foreclosing the Deed of Trust or from exercising any other rights thereunder. If such foreciosure
or other remedy is availed of, Guarantor agrees, subject only to conflicting applicable law which
may not be waived by Guarantor, that only the net proceeds therefrom, after deduction of all
charges and expenses of every kind and nature whatsoever, shall be applied in reduction of the
amount due on the Note and Deed of Trust, and Lender shall not be required to institute or
_prosecute proceedings to .récover any deficiency as a condition of payment hereunder or
enforcement hereof. At any sale of the Property or other collateral given for the Indebtedness or
any part thereof, whether by foreclosure or otherwise, Lender may at its discretion purchase all
or any part of the Property or collateral so sold or offered for sale for its own account and may,
in payment of all or any portion of the amount bid therefor, credit bid all or any portion of the
Indebtedness in accordance with applicable law and deduct any successful credit bid from the
balance due it pursuant to the terms of the Note and Deed of Trust.

(©) Suit may be brought or demand may be made against Borrower or against
all parties who have signed this Guaranty or any other guaranty covering all or any part of the
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Guaranteed Obligations, or against any one or more of them, separately or together, without. .
impairing the rights of Lender against any party hereto. Any time that Lender is entitled to
exercise its rights or remedies hereunder, it may in its discretion elect to demand payment and/or
performance. If Lender elects to demand performance, it shall at all times thereafter have the
right to demand payment until all of the Guaranteed Obligations have been paid and performed

in full. If Lender elects to demand payment, it shall at all times thereafter have the right to
demand performance until all of the Guaranteed Obligations have been paid and performed in
full. '

Certain Agreements and Waivers by Guaranto_r.

(a) Guarantor hereby agrees that neither Lender's rights or remedies nor
" Guarantor's obligations under the terms of this Guaranty shall be released, diminished, impaired,
reduced or affected by any one or more of the following events, actions, facts, or circumstances,
and the liability of Guarantor under this Guaranty shall be absolute and unconditional
irrespective of:

. ® any limitation of liability or recourse in any other Loan
" Document or arising under any law; '

(i)  any claim or defense that this Guaranty was made without
consideration or is not supported by adequate consideration; ' '

(iii) the taking or accepting of any other security or guaranty
for, or right of recourse with respect to, any or all of the Guaranteed Obligations;

| (iv) any homestead exemption or any other exemption under
applicable law; :

_ ) any release, surrender, abandonment, exchange, alteration,
sale or other disposition,. subordination, deterioration, waste, failure to protect or
preserve, impairment, or loss of, or any failure to create or perfect any lien or -
security interest with respect to, or any other dealings with, any collateral or.
security at any time existing or purported, believed or expected to exist in
connection with any or all of the Guaranteed Obligations, including any
impairment of Guarantor's recourse against any Person or collateral;

(vi)  whether express or by operation of law, any partial release
of the liability of Guarantor hereunder, or if one or more other guaranties are now
or hercafter obtained by Lender covering all or any part of the Guaranteed
Obligations, any complete or partial release of any one or more of such guarantors -
under any such other guaranty, or any complete or partial release of Borrower or
any other party liable, directly or indirectly, for the payment or performance of
any or all of the Guaranteed Obligations;

(vii) the death, insolQency, bankruptcy, disability, dissolution,

liquidation, termination, receivership, reorganization, merger, consolidation,
change of form, structure or ownership, sale of all assets, or lack of corporate,
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partnership or other power of Borrower or any other party at any time liable for .
- the payment or performance of any or all of the Guaranteed Obligations; :

(viii) either with or without notice to or consent of Guarantor,
and on one or more occasions: any renewal, extension, modification, supplement,
subordination or rearrangement of the terms of any or all of the Guaranteed
Obligations- and/or any of the:Loan Documents, including, without limitation,
material alterations of the terms of payment (including changes in maturity date(s)
and interest rate(s)) or performance (including changes in the Plans and other
terms or aspects of construction of the Improvements) or any other terms thereof,
or any waiver, termination, or release of, or consent to departure from, any of the
Loan Documents or any other guaranty of any or all of the Guaranteed
Obligations, or any adjustment, indulgence, forbearance, or compromise that may
be granted from time to time by Lender to Borrower, Guarantor, and/or any other
Person at any time liable for the payment or performance of any or all of the
Guaranteed Obligations;

(ix) *  any neglect, lack of diligence, delay, omission; failure, or
refusal of Lender to take or prosecute (or in taking or prosecuting) any action for -
the collection or enforcement of any of the Guaranteed Obligations, or to
foreclose or take or prosecute any action to foreclose (or in foreclosing or taking -
or prosecuting any action to foreclose) upon any security therefor, or to exercise
(or in exercising) any other right or power with respect to any security therefor, or
to take or prosecute (or in taking or prosecuting) any action in connection with
any Loan Document, or any failure to sell or otherwise dispose of in a
commercially reasonable manner any collateral securing any or all' of the
Guaranteed Obh gations;

x) any failure of Lender to notify Guarantor of any creation,

‘renewal, extension, rearrangement, modification, supplement, subordination, or
-assignment of the Guaranteed” Obligations or any part thereof; or of any Loan
Document, or of any release of or change in any security, or of any other action
taken or refrained from bemg taken by Lender against Borrower or any security or
other recourse, or of any new agreement between Lender and Borrower, it being
understood that Lender shall not be required to give Guarantor any notice of any
kind under any circumstances with respect to or in connection with ‘the
‘Guaranteed. Obligations, any and all rights to  notice Guarantor may have
otherwise had being hereby waived by Guarantor, and the Guarantor shall be
responsible for obtaining for itself information regarding the Borrower, including,
but not limited to, any changes in the business or financial condition of the
‘Borrower, and the Guarantor acknowledges and agrees that the Lender shall have
no duty to notify the Guarantor of any information whlch the Lender may have
concerning the Borrower. '

(xi) if for any reason Lender is required to refund any payment
by Borrower to any other party liable for the payment or performance of any or all
of the Guaranteed Obligations or pay the amount thereof to someone else;
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. (xii) the making of advances by Lender to protect its interest in -
the Property, preserve the value of the Property or for the purpose of performing
.any tenn or covenant contained in any of the Loan Documents;

(xiii) the existence of any claim, counterclaim, set-off or other
right that Guarantor may at any time have against Borrower, Lender, or any other
Person, whether or not arising in connection with this Guaranty, the Note, the
Loan Agreement, or any other Loan Document;

(xw) the unenforceability of all or any part of the Guaranteed
Obhgatlons against Borrower, whether because the Guaranteed. Obligations
exceed the amount permitted by law or violate any usury law, or because the act
of creating the Guaranteed Obligations, or any part thereof, is. ultra_vires, or -
because the officers or Persons creating the Guaranteed Obligations acted in
excess of their authority, or because of a lack of validity or enforceability of or
defect or deficiency in any of the Loan Documents, or because Borrower has any
valid defense, claim or offset with respect thereto, or because Borrower's
obligation ceases to exist by operation of law, or because of any other reason or
circumstance, it being agreed that Guarantor shall remain liable hereon regardless
of whether Borrower or any other Person be found not liable on the Guaranteed
Obligations, or any part thereof, for any reason (and regardless of any joinder of: -
Borrower or any other party in any action to obtain payment or performance of
any or all of the Guaranteed Obligations); or

(xv) any order, ruling or plan of reorganization emanating from.
proceedings under Title 11 of the United States Code with respect to Borrower or
any other Person, including any extension, reduction, composition, or other
alteration of the Guaranteed Obligations, whether or not consented to by Lender.

(b) In the event any payment by Borrower or any other Person to Lender is
held to constitute a preference, fraudulent transfer or other voidable payment under any
bankruptcy, insolvency or similar federal or state law or theory, including any equitable remedy,
or if for any other reason Lender is required to refund such payment or pay the amount thereof to
any other party, such payment by Borrower or any other party to Lender shall not constitute a
release of Guarantor from any liability hereunder, and this Guaranty shall continue to be
effective or shall be reinstated (notwithstanding any prior release, surrender or discharge by
Lender of this Guaranty or of Guarantor), as the case may be, with respect to, and this Guaranty -
shall apply to, any and all amounts so ‘'refunded by Lender or paid by Lender to another Person
(which amounts shall constitute part of the Guaranteed Obligations), and any interest paid by
Lender and any attorneys fees, costs and expenses paid or incurred by Lender in connection with.
any such event. It is the intent of Guarantor and Lender that the obligations and liabilities of
Guarantor hereunder are absolute and unconditional under any and all circumstances and that
until the Guaranteed Obligations are fully and finally paid and performed, and not subject to
refunid or disgorgement, the obligations and liabilities of Guarantor hereunder shall not be
discharged or released, in whole or in part, by any act or occurrence that might, but for the
provisions of this Guaranty, be deemed a legal or equitable discharge or release of a guarantor.
Lender shall be entitled to continue to hold this Guaranty in its possession for the longer of
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(i) the period after which any performance of obligations under the Environmental Agreement
shall accrue, or (ii) a period of five years from the date the Guaranteed Obligations are paid and
performed in full and for so long thereafier as may be necessary to enforce any obligation of
Guarantor hereunder and/or to exercise any right or remedy of Lender hereunder.

(¢)  If acceleration of the time for payment of any amount payable by
Borrower under the Note, the Loan Agreement, or any other Loan Document is stayed or delayed
by any law or tribunal, all such amounts shall nonetheless be payable by Guarantor on demand
by Lender. ;

(d  Guarantor hereby waives ‘any and all rights to which Guarantor may
otherwise have been entitled under any suretyship laws in effect from time to time, including any
right or privilege, whether existing under statute, at law or in equity, to require Lender to take
prior recourse or proceedings against any collateral, security or Person (as such term is defined in
Section 24 below) whatsoever. By way of illustration and not limitation of the waiver in the
preceding sentence, Guarantor waives and agrees not to assert or take advantage of the
provisions of any of Arizona Revised Statutes Sections 12-1641 through 12-1646, 47-3419 and
47-3605, Rule 17(f) of the Arizona Rules of Civil Procedure, or any similar or analogous other
present or future statutory or common law or procedural rule of any jurisdiction relating to
guarantors, indemnitors, sureties, co-makers or accommodation parties.

(€) Without limiting the foregoing, or anything else contained in this
‘Guaranty, Guarantor waives all rights and defenses that Guarantor may have because the .
Guaranteed Obligations are secured by real property. This means, among other things: '

‘ (i) - That Lender may collect from Guarantor without first
- foreclosing on any real or personal property collateral pledged by Borrower; and

o (i) - If Lender forecloses on any real property collateral pledged
by Borrower: (A) the amount of the Guaranteed Obligations may be reduced only
by the price for which that collateral is sold at the foreclosure sale, even if the
collateral is worth more than the sale price; and (B) Lender ‘may collect from
Guarantor even if Lender, by foreclosing on the real property collateral, has
destroyed any right Guarantor may have to collect from Borrower.

This is an-hncondiﬁonal and irrevocable waiver of any rights and defenses that Guarantor may
have because the Guaranteed Obligations are secured by real property.

5. Subordination. If, for any reason whatsoever, Borrower is now or hereafter
becomes indebted to Guarantor: : : :

. (a) such indebtedness and all interest thereon and all liens, security interests
and rights now or hereafter existing with respect to property of Borrower securing such
indebtedness shall, at all times, be subordinate in all respects to the Guaranteed Obligations and
to all liens, security interests and rights now or hereafter existing to secure the Guaranteed
Obligations;

:
|
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(b)  Guarantor shall not be entitled to enforce or receive payment, directly or
mdlrectly, of any such indebtedness of Borrower to Guarantor until the Guaranteed Obligations
have been fully and finally paid and performed; '

(¢)  Guarantor hereby assigns and grants to Lender a security interest in all
such indebtedness andsecurity therefor, if any, of Borrower to Guarantor now existing or
hereafter arising, including any dividends and payments pursuant to debtor relief or- insolvency
proceedings referred fo below. In the event of receivership, bankruptcy, reorganization,
arrangement or other debtor relief or insolvency proceedings involving Borrower as debtor, .
Lender shall have the right to prove its claim in any such proceeding so as to establish its rights
hereunder and shall have the right to receive directly from the receiver, trustee or other custodian
(whether or not a Default shall have occurred or be continuing under any of the Loan
Documents), dividends and payments that are payable upon any obligation of Borrower to
Guarantor now existing or hereafter arising, and to have all benefits of any secunty therefor,
until the Guaranteed Obligations have been fully and finally paid and performed. If,
notwithstanding the foregoing provisions, Guarantor should receive any payment, claim or .
distribution that is prohibited as provided above in this Section 5, Guarantor shall pay the same
to Lender immediately, Guarantor hereby agreeing that it shall receive the payment, claim or
distribution in trust for Lender and shall have absolutely no dominion over the same except to
pay it immediately to Lender; and

(d)  Guarantor shall promptly upon request 'of Lender from time to time
execute such documents and perform such acts as Lender may require to evidence and perfect its
interest and to permit or facilitate exercise of its rights under this Section 5, including, but not
limited to, execution and delivery of financing statements, proofs of claim, further assignments
and security agreements, and delivery to Lender of any promissory notes or other instruments
evidencing indebtedness of Borrower to Guarantor. All promissory notes, accounts receivable
ledgers or other evidences, now or hereafter held by Guarantor, of obligations of Borrower to
Guarantor shall contain a specific written notice thereon that the indebtedness evidenced thereby
is subordinated under and is subject to the terms of this Guaranty

6. Other Liability of Guarantor or Borrower. If Guarantor is or becomes liable,
by endorsement or otherwise, for any indebtedness owing by Borrower to Lender other than
under this Guaranty, such liability shall not be in any manner impaired or affected hereby, and
the rights of Lender hereunder shall be cumulative of any and all other rights that Lender may
have against Guarantor. If Borrower is or becomes indebted to Lender for any indebtedness
other than or in excess of the Indebtedness. for which Guarantor is liable under this Guaranty, any
payment received or recovery realized upon such other indebtedness of Borrower to Lender may,
except to the extent paid by Guarantor on the Indebtedness or specifically required by law or
agreement of Lender to be applied to the Indebtedness, in Lender's sole discretion, be applied
upon indebtedness of Borrower to Lender other than the Indebtedness. This Guaranty is
independent of (and shall not be limited by) any other guaranty now existing or hereafter given.
Further, Guarantor's liability under this Guaranty is in addition to any and all other liability
Guarantor may have in any other capacity, mcludmg without limitation, its capaclty asa general ‘
partner. :

QBPHX\1997820.3
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7. Lender Assigns. This Guaranty is for the benefit of Lender and Lender's
successors and assigns, and in the event of an assignment of the Guaranteed Obligations, or any
part thereof, the rights and benefits hereunder, to the extent applicable to the Guaranteed
Obligations so assigned, may be transferred with such Guaranteed Obligations. Guarantor
waives notice of any transfer or assignment of the Guaranteed Obligations, or any part thereof,
and agrees that failure to give notice of any such transfer or assignment will not affect the
liabilities of Guarantor hereunder.

8. Binding Effect. This Guaranty is binding not only on Guarantor, but also on
Guarantor's heirs, personal representatives, successors and assigns. Upon the death of
Guarantor, if Guarantor is a natural person, this Guaranty shall continue against Guarantor's
estate as to all of the Guaranteed Obhgatlons including that portion incurred or arising after the
death of Guarantor and shall be provable in full against Guarantor's estate, whether or not the
Guaranteed Obligations are then due and payable. If this Guaranty is signed by more than one
Person, then all of the obligations of Guarantor arising hereunder shall be jointly and severally
binding on each of the undersigned, and their respective heirs, personal representatives,
successors and assigns, and the term "Guarantor" shall mean all of such Persons and each of
them 1nd1v1dually

9. Governing Law; Forum; Consent to Jurisdiction. The validity, enforcement,
and interpretation of this Guaranty, shall for all purposes be govemed by and construed in
- accordance with the laws of the State of Arizona and applicable United States federal law, and is

intended to be performed in accordance with, and only to the extent permitted by, such laws. All
obligations of Guarantor hereunder are payable and performable at the place or places where the
Guaranteed Obligations are payable and performable. Guarantor hereby irrevocably submits
generally and unconditionally for Guarantor and in respect of Guarantor's property ‘to the
nonexclusive jurisdiction of any state court, or any United States federal court, sitting in the state
specified in the first sentence of this Section and to the jurisdiction of any state or United States
federal court snttmg in the state in which any of the Land is located, over any suit, action or
proceeding arising out of or relating to this Guaranty or the Guaranteed Obligations. Guarantor
hereby irrevocably waives, to the fullest extent permitted by law, any objection that Guarantor
may now or hereafter have to the laying of venue in any such court and any claim that any such
court is an inconvenient forum. Final judgment in any such suit, action or proceeding brought in
any such court shall be conclusive and binding upon Guarantor and may be enforced in any court
in which Guarantor is subject to Junsdxctxon To the extent permitted by apphcable law,
Guarantor hereby agrees and consents that, in addition to any methods of service of process -
provided for under applicable law, all service of process in any such suit, action or proceedmg in
any state court, or any United States federal court, sitting in the state specified in the first
sentence of this Section may be made by certified or registered mail, return receipt requested,
directed to Guarantor at the address set forth at the end of this Guaranty, or at a subsequent
address of which Lender receives actual notice from Guarantor in accordance with the notice
provisions hereof, and service so made shall be complete five (5) days after the same shall have
been so mailed. Nothing herein shall affect the right of Lender to serve process in any manner
permitted by law or limit the right of Lender to bring proceedings against Guarantor in any other
court or jurisdiction. Guarantor hereby releases, to the extent permitted by appllcable law, all
errors and all rights of exemption, appeal, stay of execution, inquisition, and other rights to
which the Guarantor may otherwise be entitled under the laws of the United States of America or

QBPHX\1997820.3 -9.




Case 09-34356-hdh11 Claim 55-2 Part4 Filed 12/21/09 Desc Exhibit D Page 11
of 18

any State or possession of the United States of America now in force or which may hereinafter
be enacted.

10.  Invalidity of Certain Provnsxons If any provision of this Guaranty or the
application thereof to any Person or circumstance shall, for any reason and to any extent, be
declared to be invalid or unenforceable, neither the remaining provisions of this Guaranty nor the
apphcatlon -of such prov1snon to any other Person or circumstance shall be affected thereby, and.
the remaining provisions of this Guaranty, or the applicability of such provision to other Persons '
or circumstances, as applicable, shall remain in effect and be enforceable to the maximum extent
penmtted by applicable law. :

11 Attorneys' Fées and Costs of Collection. Guarantor shall pay on demand all.
attorneys' fees and all other costs and expenses incurred by Lender in the enforcement of or .
preservation of Lender's rights under this Guaranty including, without limitation, all attorneys’
fees and expenses, investigation costs, and all court costs, whether or not suit is filed hereon, or
whether at maturity or by acceleration, or whether before or after maturity, or whether ‘in
connection with bankruptcy, insolvency or appeal, or whether in connection with the collection
and enforcement of this Guaranty against any other Guarantor, if there be more than one.
Guarantor agrees to pay interest on any expenses or other sums due to Lender under this
Section 11 that are not paid when due, at a rate per annum equal to. the interest rate provided for
in the Note. Guarantor's obligations and liabilities under this Section 11 shall survive any
payment or discharge in full of the Guaranteed Obligations.

12. Paxments All sums payable under this Guaranty shall be pald in lawful money
of the United States of America that at the time of payment is legal tender. for the payment of
publlc and private debts.

13. Controllmg Agreement Guarantor hereby agrees and contracts in writing to pay
all interest required by this Guaranty, and that all such interest will constitute interest paid at an
agreed rate. It is not the intention of Lender or Guarantor to obligate Guarantor to pay interest in
excess of that lawfully permitted to be paid by Guarantor under applicable law. Should it be
determined that any portion of the Guaranteed Obhgatlons or any other amount payable by
Guarantor under this Guaranty constitutes interest in excess of the maximum amount of interest

that Guarantor, in Guarantor's capacity as guarantor may lawfully be required to pay under
applicable law, the obligation of Guarantor to pay such interest shall automatically be limited to
the payment thereof in the maximum amount so permitted under applicable law. The provisions
of this Section 13 shall override and control all other provisions of this Guaranty and of any
other agreement between Guarantor and Lender.

14.  Representations, Warranties, an(_I Covenants of 'Guafantof.

(a) Guarantor hereby represents, warrants, and covenants that (a) Guarantor
has a financial interest in the Borrower and will derive a material and substantial benefit, directly
or indirectly, from the making of the Loan to Borrower and from the making of this Guaranty by
Guarantor; (b) this Guaranty is duly authorized and valid, and is binding upon and enforceable
against Guarantor; (c) Guarantor is not, and.the execution, delivery and performance by
Guarantor of this Guaranty will not cause Guarantor to be, in VIOIatlon of or in default with
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respect to any law or in default (or at risk of acceleration of indebtedness) under any material
agreement or restriction by which Guarantor is bound or affected; (d) Guarantor has full power
and authority to enter into and perform this Guaranty; (¢) Guarantor will indemnify Lender from
any loss, cost or expense as a result of any representation or warranty of the Guarantor being
false, incorrect, incomplete or misleading in any material respect; (f) there is no litigation
pending or, to the knowledge of Guarantor, threatened before or by any tribunal against or
affecting Guarantor which could materially interfere with Guarantor's performance of the
Guaranteed Obligations; (g) all financial statements and information heretofore furnished to
Lender by Guarantor do, and all financial statements and information hereafter furnished to
Lender by Guarantor will, fully and accurately present the condition (financial or otherwise) of
Guarantor as of their dates and the results of Guarantor's operations for the periods therein
specified, and, since the date of the most recent financial statements of Guarantor heretofore
furnished to Lender, no material adverse change has occurred in the financial condition of
Guarantor, nor, except as heretofore disclosed in writing to Lender, has Guarantor incurred any -
material liability, direct or indirect, fixed or contingent; (h) after giving effect to this Guaranty,
Guarantor is solvent, is not engaged or about to engage in business or a transaction for which the
property of Guarantor is an unreasonably small capital, and does not intend to incur or believe
that it will incur debts that will be beyond its ability to pay as such debts mature; (i) Lender has
no duty at any time to investigate or inform Guarantor of the financial or business condition or
affairs of Borrower or any change therein, and Guarantor will keep fully apprised of Borrower's
financial and business condition; (j) Guarantor acknowledges and agrees that Guarantor may be
required to pay and perform the Guaranteed Obligations in full without assistance or support
from Borrower or any other Person; and (k) Guarantor has read and fully understands the
provisions contained in the Note, the Loan Agreement, the Deed of Trust, the Environmental
Agreement, and the other Loan Documents. Guarantor's representations, warranties and
covenants are a material inducement to Lender to enter into the other Loan Documents and shall

survive the execution hereof and any bankruptcy, foreclosure, transfer of security or other event

affecting Borrower, Guarantor, any other party, or any security for all or any part of ‘the
Guaranteed Obligations.

o (b) Guarantor hereby agrees as follows:
£ @) to maintain during the life of the Loan at the end of each
fiscal quarter, unpledged cash equivalents as determined by generally accepted
accounting principles, and marketable securities ("Liquidity") of not less than One
Million And No/100 Dollars ($1,000,000.00); and

E (i)  to maintain at the end of each fiscal quarter a Tangible Net .
Worth equal to at least Fifty Million And. No/100 Dollars ($50,000,000.00).
"Tangible Net Worth" means the gross book value of theassets of Borrower
(excluding goodwill, patents, trademarks, trade names, organization expense,
treasury stock, unamortized debt discount and expense, deferred organization
expense, treasury stock, unamortized debt discount and expense, deferred research
and development costs, deferred marketing expenses, and other like intangibles)
plus subordinated debt, less total liabilities, including but not limited to accrued
and deferred income taxes, and any reserves against assets; and

|
|

|
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(iii)  to provide to Lender, within forty-five (45) days after the
close of each fiscal quarter, a covenant compliance certificate, in form and detail
satisfactory to Lender, certifying Guarantor’s compliance with the covenants
described in subparagraph (i)-(ii) above. :

15. Notices. All notices, requests, consents, demands and other communications
required or which any party desires to give hereunder or under any other Loan Document shall -
be in writing and, unless otherwise specifically provided in such other Loan Document, shall be
deemed sufficiently given or furnished if delivered by personal delivery, by .courier, or by
registered or certified United States mail, postage prepaid, addressed to the party to whom
directed at the addresses specified in this Guaranty (unless changed by similar notice in writing -
given by the particular party whose address is to be changed) or by telegram, telex, or facsimile. .

- Any such notice or communication shall be deemed to have been given either at the time of ~
personal delivery or, in the case of courier or mail, as of the date of first attempted delivery at the
address and in the manner provided herein, or, in the case of telegram, telex or facsimile, upon
receipt; provided that, service of a notice required by any applicable statute shall be considered
complete when the requirements of that statute are met. Notwithstanding the foregoing, no. .
notice of change of address shall be effective except upon actual receipt. This Section shall not
be construed in any way to affect or impair any waiver of notice or demand provided in this
Guaranty or in any Loan Document or to require giving of notice or demand to or upon any
Person in any situation or for any reason.

16.  Cumulative Rights. The exercise by Lender of any right or remedy hereunder or -
under any other Loan Document, or at law or in equity, shall not preclude the concurrent or
subsequent exercise of any other right or remedy. Lender shall have all rights, remedies and |
recourses afforded to Lender by reason of this Guaranty or any other Loan Document or by law
or equity or otherwise, and the same (a) shall be cumulative and concurrent, (b) may be pursued
separately, successively or concurrently against Guarantor or others obligated for the Guaranteed
Obligations, or any part thereof, or against any one or more of them, or against any security or
otherwise, at the sole and absolute discretion of Lender, (c) may be exercised as often as
occasion therefor shall arise, it being agreed by Guarantor that the exercise of, discontinuance of
the exercise of or failure to exercise any of such rights, remedies, or recourses shall in no event
be constriied as a waiver or release thereof or of any other right, remedy, or recourse, and (d) are
intended to be, and shall be, nonexclusive. No waiver of any default on the part of Guarantor or
of any breach of any of the provisions of this Guaranty or of any other document shall be
considered a waiver of any other or subsequent default or breach, and no delay or omission in
exercising or enforcing the rights and powers granted herein or in any other document shall be
construed as a waiver of such rights and powers, and no exercise or enforcement of any rights or
powers hereunder or under any other document shall be held to exhaust such rights and powers,

- and every such right and power may be exercised from time to time. The granting of any
consent, approval or waiver by Lender shall be limited to the specific instance and purpose
therefor and shall not constitute consent or approval in any other instance or for any other
purpose. No notice to or demand on Guarantor in any case shall of itself entitle Guarantor to any
other or further notice or demand in similar or other circumstances. No provision of his
Guaranty or any right, remedy or recourse of Lender with respect hereto, or any default or
breach, can be waived, nor can this Guaranty or Guarantor be released or discharged in any way
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or to any extent, except specifically in each case by a writing intended for that purpose (and |
which refers specifically to this Guaranty) executed, and delivered to Guarantor, by Lender.

17. Term of Guaranty. This Guaranty shall continue in effect -until all the

. Guaranteed Obligations are fully and finally paid, performed and discharged, except that, and

notwithstanding any return of-this Guaranty to Guarantor, this Guaranty shall continue in effect

(1) with respect to any of the Guaranteed Obligations that survive the full and final payment of

the indebtedness evidenced by the Note, (i) with respect to all obligations and liabilities of
Guarantor under Section 11 and (iii) as provided in Section 4(b). ‘

18.  Financial Statements. As used in this Section, "Financial Statements" means (i)
for each reporting party other than an individual, a balance sheet, income statement and amount
and sources of contingent liabilities, a reconciliation of changes in equity and liquidity
verification, and, unless Lender otherwise consents, consolidated and consolidating statements if
the reporting party is a holding company .or a parent of a subsidiary entity; and (ii) for each
reporting party who is an individual, a balance sheet, statements of amount and sources of
contingent liabilities. Each party for whom Financial Statements are required is a "reporting
party” and a specified period to which the required Financial Statements relate is a "reporting
period". Guarantor shall provide or cause to be provided to Lender the following: ‘

(a) If requested by Lender, for each fiscal year of such reporting party, as
soon as reasonably practicable and in any event within one hundred twenty (120) days after the
close of each fiscal year unqualified audited financial statements of Guarantor, and for each
fiscal quarter, as soon as reasonably practicable and in any event within sixty (60) days after the
close of each such reporting period company prepared financial statements of Guarantor.

: (b) From time to time promptly after Lender's request, such additional
information, reports and statements regarding the business operations and financial condition of
each reporting party as Lender may reasonably request. '

All Financial Statements shall be in form and detail satisfactory to Lender and shall contain or be
attached to the signed and dated written certification of the reporting party in form satisfactory to
Lender to certify that the Financial Statements are furnished to Lender in connection with the
extension of credit by Lender and constitute a true and correct statement of the reporting party's
financial position. All certifications and signatures on behalf of corporations; partnerships or
other entities shall be by a representative of the entity satisfactory to Lender. 'All Financial
Statements for a reporting party who is an individual shall be on Lender's then-current personal
financial statement form or in another form satisfactory to Lender, and shall clearly designate
any sole and separate or community property. All Financial Statements shall be audited or
certified, as required by Lender, without any qualification or exception not acceptable to Lender,
by independent certified public accountants acceptable to Lender, and shall contain all reports
and disclosures required by generally accepted accounting principles for a fair presentation.

All assets shown on the Finaricial Statements provided by Guarantor, unless clearly designated to
the contrary shall, be conclusively deemed to be free and clear of any exemption or any claim of
exemption of Guarantor at the date of the Financial Statements and at all times thereafter.
Acceptance of any Financial Statement by Lender, whether or not in the form prescribed herein,
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shall be relied upon by Lender in the administration, - enforcement, and extension of the
Guaranteed Obligations. '

19.  Disclosure of Information. Lender may sell or offer to sell the Loan or interests
in the Loan to one or more assignees or participants and may disclose to any such assignee or
participant or prospective assignee or participant, to Lender's affiliates, to any regulatory body
having jurisdiction over Lender and to any other parties as necessary-or appropriate in Lender's
reasonable judgment, any information Lender now has or hereafier obtains pertaining to the
Guaranteed Obligations, this Guaranty, or Guarantor, including, without limitation,- information
regarding any security for the Guaranteed Obligations or for this Guaranty, credit or other
information on Guarantor, Borrower, and/or any other party liable, directly or indirectly, for any
part of the Guaranteed Obligations. Notwithstanding the foregoing, the disclosure of information
regarding the Guarantor shall be subject to the confidentiality provisions of Section 6.7 of the
Loan Agreement. '

20.  Right of Set-Off. Upon the occurrence and during the continuance of any
Default, however defined, in the payment or performance when due of any of the Guaranteed
Obligations, Lender is hereby authorized at any time and from time to time, to the fullest extent
permitted by applicable law, without notice to any Person (any such notice being expressly
waived by Guarantor to the fullest extent permitted by applicable law), to set off and apply any
and all deposits, funds, or assets at any time held and other indebtedness at any time owing by
Lender to or for the credit or the account of Guarantor against any and all of the obligations of
Guarantor now or hereafter existing under this Guaranty, whether or not Lender shall have made
any demand under this Guaranty or exercised any other right or remedy hereunder. Lender will -
promptly notify Guarantor after any such set-off and application made by Lender, provided that
the failure to give such notice shall not affect the validity of such set-off and application. The
rights of Lender under this Section 20 are in addition to the other rights and remedies (including
other rights of set-off) that Lender may have and every right of setoff and lien shall continue in
full force and effect until such right of setoff or lien is specifically waived or released by-an -
instrument in writing executed by Lender.

21. Subrogation. Notwithstanding anything to the contrary contained herein,
Guarantor shall not have any right of subrogation in or under any of the Loan Documents or to.
participate in any way therein, or in any right, title or interest in and to any security or right of
recourse for the Indebtedness or any right to reimbursement, exoneration, contribution,
indemnification or any similar rights, until the Indebtedness has been fully and finally paid. This
waiver is given to induce Lender to make the Loan to Borrower.

22.  Further Assurances. Guarantor at Guarantor's expense will promptly execute
and deliver to Lender upon Lender's request all such other and further documents, agreements, .
and instruments in compliance with or accomplishment of the agreements of Guarantor under -
this Guaranty.

23.  No Fiduciary Relationship. The relationship between Lender and Guarantor is
solely that of lender and guarantor. Lender has no fiduciary or other special relationship with or
duty to Guarantor and none is created hereby or may be inferred from any course of dealing or.
act or omission of Lender. ' -
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24.  Interpretation. If this Guaranty is signed by more than one Person as
"Guarantor", then the term "Guarantor" as used in this Guaranty shall refer to all such Persons,
jointly and severally, and all promises, agrecments, covenants, waivers, consents,
representatrons warranties and other provisions in this Guaranty are made by and shall be
binding upon each and every such Person, jointly and severally, and, with respect to any
Guarantors constituting a marital community, their sole and separate and community property,
and Lender may pursue any Guarantor hereunder without being required (i) to pursue any other
Guarantor hereunder or (ii) pursue rights and remedies under the Deed of Trust and/or applicable
law w1th respect to the Property or any other Loan Documents. The term "Lender" shall be
deemed[ to include any subsequent holder(s) of the Note. Whenever the context of any
provisions hereof shall require it, words in the singular shall include the plural, words in the
plural shall include the singular, and pronouns of any gender shall include the other gender.
Captions and headings in the Loan Documents are for convenience only and shall not affect the
construction of the Loan Documents. All references in this Guaranty to Schedules, Articles,
Sections, Subsections, paragraphs and subparagraphs refer to the respective subdivisions of this
Guaranty, unless such reference specifically identifies another document. The terms "herein,"
"hereof," "hereto," "hereunder" and similar terms refer to this Guaranty and not to any particular
Section or subsection of this Guaranty. The terms "include" and " ncludmg" shall be interpreted
as if followed by the words "without limitation." All references in this Guaranty to sums
denominated in dollars or with the symbol "$" refer to the lawful currency of the United States of
America, unless such reference specifically identifies another currency. For purposes of this
Guaranty, "Person" or "Persons” shall include firms, associations, partnerships (including limited
partnershlps) joint ventures, trusts, corporations, limited liability companies, and other legal
entities, including governmental bodies, agencies, or instrumentalities, as well as natural persons.

|
25.  Time of Essence. Time shall be of the essence in thrs Guaranty with respect to

all of Guarantor's obligations hereunder.

|
26.  Counterparts. This Guaranty may be executed in multiple counterparts, each of

which, for all purposes, shall be deemed an ongmal and all of which taken together shall
constltute but one and the same agreement

27 Guarantor. The obligations hereunder of Guarantor in such capacities sha]l be
fully enforceable against all assets now or hereafier held by Guarantor.

i

28.  Entire Agreement. This Guaranty embodies the entire agreement between
Lender and Guarantor with respect to the guaranty by Guarantor of the Guaranteed Obligations.
This Guaranty supersedes all prior agreements and understandings, if any, with respect to the
‘guaranty by Guarantor of the Guaranteed Obligations. No condition or conditions precedent to
the effectiveness of this Guaranty exist. This Guaranty shall be effective upon execution by
Guarantor and delivery to Lender. This Guaranty may not be modified, amended or superseded
except in a writing signed by Lender and Guarantor referencing this Guaranty by its date and
specrﬁcally rdentrfymg the portions hereof that are to be modified, amended or superseded.

29 WAIVER OF JURY TRIAL GUARANTOR HEREBY WAIVES TRIAL
BY JURY IN ANY ACTION OR PROCEEDING TO WHICH GUARANTOR AND
LENDER MAY BE PARTIES ARISING OUT OF, IN CONNECTION WITH, OR IN

i
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ANY WAY PERTAINING TO, THIS GUARANTY, THE NOTE, THE DEED OF TRUST,
THE LOAN AGREEMENT AND ANY OTHER LOAN DOCUMENT. IT IS AGREED
AND UNDERSTOOD THAT THIS WAIVER CONSTITUTES A WAIVER OF TRIAL
BY JURY OF ALL CLAIMS AGAINST ALL PARTIES TO SUCH ACTIONS OR
PROCEEDINGS, INCLUDING CLAIMS AGAINST PARTIES WHO ARE NOT
PARTIES TO THIS GUARANTY. THIS WAIVER IS KNOWINGLY, WILLINGLY
AND VOLUNTARILY MADE BY GUARANTOR, AND GUARANTOR HEREBY
REPRESENTS THAT NO REPRESENTATIONS OF FACT OR OPINION HAVE BEEN
MADE BY ANY INDIVIDUAL TO INDUCE THIS WAIVER OF TRIAL BY JURY OR
TO IN ANY WAY MODIFY OR NULLIFY ITS EFFECT. GUARANTOR FURTHER .
REPRESENTS AND WARRANTS THAT IT HAS BEEN REPRESENTED IN THE
SIGNING OF THIS GUARANTY AND IN THE MAKING OF THIS WAIVER BY
INDEPENDENT LEGAL COUNSEL, OR HAS HAD THE OPPORTUNITY TO BE
REPRESENTED BY INDEPENDENT LEGAL COUNSEL SELECTED OF ITS OWN
FREE WILL, AND THAT IT HAS HAD THE OPPORTUNITY TO DISCUSS THIS
WAIVER WITH COUNSEL.

30. Mandatory Arbitration. Any controversy or claim between or among the
parties hereto including but not limited to those arising out of or relatmg to this Guaranty or any
related agreements or instruments, including any claim based on or arising from an alleged tort,
shall be determined by binding arbitration in accordance with the Federal Arbitration Act (or if
not applicable, the applicable state law), the Rules of Practice and Procedure for the Arbitration
of Commercial Disputes of Endispute, Inc., doing business as "J.A.M.S./Endispute"
("1.A.M.S."), as amended from time to time, and the "Special Rules" set forth below. In the
event of any inconsistency, the Special Rules shall control. Judgment upon any arbitration award
may be entered in any court having jurisdiction. Any party to this Guaranty may bring an action,
including a summary or expedited proceeding, to compel arbitration of any controversy or claim -
to which this agreement applies in any court having jurisdiction over such action.

(@  Special Rules. The arbitration shall be conducted in Phoenix, Arizona,
administered by J.AM.S. who will appoint an arbitrator; if J.AM.S. is unable or legally
precluded from administering the arbitration, then the American Arbitration Association will
serve. All arbitration hearings will be commenced within ninety (90) days of the demand for
arbitration; further, the arbitrator shall only, upon a showing of cause, be permitted to extend the -
commencement of such hearing for up to an additional sixty (60) days.

®) Reservations of Rights. Nothing in this Guaranty shall be deemed to
(1) himit the appllcablhty of any otherwise applicable statutes of limitation or any waivers
contained in this Guaranty; or (ii) be a waiver by Lender of the protection afforded to it by 12
U.S.C. Sec. 91 or any substantially equivalent state law; or (iii) limit the right of Lender (A) to
exercise self help remedies such as (but not limited to) setoff, or (B) to foreclose against any real
or personal property collateral, or (C) to obtain from a court provisional or ancillary remedies -
such as (but not limited to) injunctive relief or the appointment of a receiver. Lender may
exercise such self help rights, foreclose upon such property, or obtain such provisional or
ancillary remedies before, during or after the pendency of any arbitration proceeding brought
pursuant to this Guaranty. At Lender's option, foreclosure under a-deed of trust or mortgage may
be accomplished by any of the following: the exercise of a power of sale under the deed of trust
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or mortgage, or by judicial sale under the deed of trust or mortgage, or by judicial foreclosure.
Neither the exercise of self help remedies nor the institution or maintenance of an action for
foreclosure or provisional or ancillary remedies shall constitute a waiver of the right of any party,
including the claimant in any such action, to arbitrate the merits of the controversy or claim
occasioning resort to such remedies.

No provision in the Loan Documents regarding waiver of jury trial or submission to Junsdlctlon
and/or venue in any court is intended or shall be construed to be in’ derogatlon of the provisions
.in any Loan Document for arbitration of any controversy or claim.

THE LOAN DOCUMENTS REPRESENT THE FINAL, AGREEMENT BETWEEN
THE PARTIES AND MAY NOT BE CONTRADICTED BY EVIDENCE OF PRIOR,
CONTEMPORANEOQUS OR SUBSEQUENT ORAIL AGREEMENTS OF THE PARTIES.
THERE ARE NO UNWRITTEN ORAL AGREEMENTS BETWEEN THE PARTIES.

IN WITNESS WHEREOF Guarantor has duly executed this Guaranty under seal as of
the date ﬁrst written above.

Address of Guarantor: o GUARANTOR:
2555 East Camelback Road, Suite 800 OPUS WEST CORPORATION,
Phoenix, Arizona 85016-9267 a Minnesota corporation

Attention: Senior Vice President
. Real Estate Finance and Sales

By: /) M %V’p

| . Name: Charle$Vogel
Title: Senior Vice Prasident .

Address of Lender:

Richter-Schroeder Company, Inc.
1110 North Old World Third Street
Suite 320

Milwaukee, Wisconsin 53203
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AMENDED AND 'RESTATED GUARANTY AGREEMENT -
(Northern Village Senior Apartments, Phoenix, AZ - Construction Loan)

THIS AMENDED AND RESTATED GUARANTY AGREEMENT (this "Guaranty") is
made as of the 28t day of December, 2006; by OPUS WEST CORPORATION, a-Minnesota
corporation ("Guarantor"); in-favor of M&I MARSHALL & ILSLEY BANK, a Wisconsin
banking corporation ("Lender").

PRELIMINARY STATEMENTS

NVSL PHOENIX, L.L.C., a Delaware limited liability company (“Borrower"), has
executed and delivered to Lender a Deed of Trust Note dated March 27, 2006 in the principal
amount of $7,525,000.00 payable by Borrower to the order of Lender (the "Existing Note") in
order to evidence a loan in said principal amount made by Lender to Borrower ("Land Loan") in
order to permit the Borrower to finance its acquisition of certain land in Phoenix, Arizona (the
nL;"—m.n). ‘

Pursuant to a Construction Loan Agreement dated as of December 28, 2006 (as the
same may be amended from time to time, the "Construction Loan Agreement"), the. Borrower.
has requested, and the Lender has agreed to increase and extend the Land Loan in order to permit
the Borrower to construct improvements on the Land, and in connection therewith Borrower has
executed and delivered to Lender an amended and restated Deed of Trust Note in the principal
amount of $41,200,000.00 payable by Borrower to the order of the Lender (such note, as it may
hereafier be renewed, extendéd, supplemented, increased or modified and in effect from time to
time, and all other notes given in substitution therefore, or in. modification, renewal, or extension -
thereof, in whole or in part, is herein called the "Note"). :

A condition precedent to Lender's obligation to make the increased loan to Borrower
pursuant to the Construction Loan Agreement (the "Loan") is Guarantor's execution and delivery
to Lender of this Guaranty. ' :

Any capitalized term used and not defined in this Guaranty shall have the meaning given -
to such term in the Construction Loan Agreement. ‘

NOW THEREFORE the Existi_ﬂg Guaranty is hereby amended, restated and superseded
~ in its entirety as of the date first written above to read as follows and the obligations set forth in
the Existing Guaranty are hereby terminated in favor of the obligations set forth herein.

STATEMENT OF AGREEMENTS

For good and valuable consideration, the receipt and adequacy of which are hereby
acknowledged, and as a matérial inducement to Lender to extend credit to Borrower, Guarantor
hereby guarantees to Lender the prompt and full payment and performance of the indebtedness _
and obligations described below in this Guaranty (collectively called the "Guaranteed

bligations"), this Guaranty being upon the following terms and Condit_ions:

i

QBPHX\800036.00080\2053599.3




Case 09-34356-hdh11 Claim 55-2 Part 5 Filed 12/21/09 Desc ExhibitE Page 3 of
18

1. Guaranty of Payment. Guarantor hereby: unconditionally and. irrevocably
guarantees to Lender the punctual payment when due, whether by lapse of time, by acceleration
of maturity, or otherwise, of all principal, interest (including interest accruing after the
commencement of any bankruptcy or insolvency proceeding by or against Borrower, whether or

- not allowed in such proceeding), fees, late charges,. costs, expenses, indemnification
indebtedness, and ‘other sums of money now ‘or hereafter due and 6wing, or which Borrower is
obligated to pay, pursuant to.(a) the terms of the Note, the Loan Agreement, the Deed of Trust, -
the Environmental Agreement, any application, agreement, note or other document executed and -
delivered in connection with any Loan Documents, including the making of required Borrower's
Deposits, and any indemnifications contained in the Loan Documents, now or hereafter existing,
and (b) all renewals, extensions, refinancings, modifications, supplements or amendments of
such indebtedness, or any of the Loan Documents, or any part thereof (the indebtedness
described in clauses (a) and (b) above in this Section 1 is herein collectively called the
"Indebtedness"). This Guaranty covers the Indebtedness, whether presently outstanding or
arising subsequent to the date hereof, including all amounts advanced by Lender in stages or
installments. The guaranty of Guarantor as set forth in this Section 1 is a continuing guaranty of -
payment and not a guaranty of collection. T

2. Guaranty of Performance. Guarantor additionally hereby unconditionally and
irrevocably guarantees to Lender the timely performance of all other obligations of Borrower
under all of the Loan Documents, including, without limiting the generality of the foregoing, that
Borrower will duly and punctually perform and observe all dther terms, covenants, and
conditions of the Note, the Deed of Trust, the Loan Agreement, the Environmental Agreement or
any other Loan Document whether according to the present terms thereof, at any earlier or
accelerated date or dates as provided therein, or pursuant to any extension of time or to any
change or changes in the terms, covenants, or conditions thereof now or hereaﬁer made or
granted. :

3. Primary Liability of Gliarantor.

(a) This Guaranty is an absolute, irrevocable and unconditional guaranty of
payment and performance. Guarantor shall be liable for the payment and performance of the
‘Guaranteed Obligations as a primary obligor. This Gua.ranty shall be effective as a waiver of,
and Guarantor hereby expressly waives, any and all rights to which Guarantor may otherwise
have been entitled under any suretyship laws in effect from time to time, including any right or
privilege, whether existing under statute, at law or in equity, to require Lender to take prior
recourse or proceedings against any collateral, security or Person (hereinafter - defined) -
whatsoever.

(b)  Guarantor hereby agrees that in the event of (i) default by Borrower in
payment or performance of the Guaranteed Obligations, or any. part thereof, when such
indebtedness or performance becomes due, either by its terms or as the result of the exercise of-
any power to accelerate; (ii) the failure of Guarantor to perform completely and satisfactorily the
covenants, terms and conditions of any of the Guaranteed Obligations after the expiration of all
applicable cure and grace periods; (iii) the death, mcompetency, dissolution or insolvency of
Guarantor; (iv) the inability of Guarantor to pay debts as they mature; (v) an assignment by
Guarantor for the benefit of creditors; (vi) the institution of any proceeding by or against
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Guarantor in bankruptcy or for a reorganization or an arrangement with creditors, or for the
appointment of a receiver, trustee or custodian for any of them or for any of their respective
properties; (vii) the determination by Lender in good faith that a material adverse change has
occurred in the financial condition of Guarantor that materially affects the Guarantor’s ability to
perform the Guaranteed Obligations; (viii) the entry of a judgment against Guarantor that
" materially affects its ability to- pay or perform the Guaranteed Obligations and: that is not
discharged or bonded -against within a period of thirty (30) days; (ix) a writ or order of
attachment, levy or garnishment is issued against Guarantor; (x) the falsity in any material
respect of, or any material omission in, any representation made to Lender by Guarantor; or
(xi) any transfer of assets of Guarantor that would materially and adversely affect Guarantor's
obligations hereunder, without the Lender's prior consent (except for transfers of assets for estate
planning purposes valued at less than $50,000 per year, customary political and ‘charitable
- contributions, and transfers for which the Guarantor receives consideration substantially
equivalent to the fair market value of the transferred assef) (individually and collectively an:
"Event of Default"); then upon the occurrence of such Event of Default, the Guaranteed
Obligations, for purposes of this Guaranty, shall be deemed immediately due and payable at the
election of Lender, and Guarantor shall, on demand and without presentment, protest, notice of
protest, further notice of nonpayment or of dishonor, default or nonperformance, or notice of
acceleration or of intent to accelerate, or any other notice whatsoever, without any notice having
been given to Guarantor previous to such demand of the acceptance by Lender of this Guaranty,
and without any notice having been given to Guarantor previous to such demand of the creating
or mncurring of such indebtedness or of such obligation to perform, all such notices being hereby
‘waived by Guarantor, pay the amount due to Lender or perform or observe the agreement,
covenant, term or condition, as the case may be, and pay all damages and all costs and expenses
that may arise in consequence of such Event of Default (including, without limitation, all
attorneys' fees and expenses, investigation costs, court costs, and any and all other costs and
expenses incurred by Lender in connection with the collection and enforcement of the Note or
any other Loan Document), whether or not suit.is filed thereon, or whether at maturity or by
acceleration, or whether before or after maturity, or whether in connection with bankruptcy,
insolvency or appeal. It shall not be necessary for Lender, in order to enforce such payment or
performance by Guarantor, first to institute suit or pursue or exhaust any rights or remedies
against Borrower or others liable on such indebtedness or for such performance, -or to enforce
any rights against any security that shall ever have been given to secure such indebtedness or
performance, or to join Borrower or any others liable for the payment or performance of the
Guaranteed Obligations or any part thereof in any action to enforce this Guaranty, or to resort to
any other means of obtaining payment or performance of the Guaranteed Obligations; provided,
however, that nothing herein contained shall prevent Lender from judicially or non-judicially
foreclosing the Deed of Trust or from exercising any other rights thereunder. If such foreclosure
or other remedy is availed of, Guarantor agrees, subject only to conflicting applicable law which
may not be waived by Guarantor, that only the net proceeds therefrom, after deduction of all
charges and expenses of every kind and nature whatsoever, shall be applied in reduction of the
amount due on the Note and Deed of Trust, and Lender shall not be required to institute or
prosecute proceedings to recover any deficiency as a condition of payment hereunder or
enforcement hereof. At any sale of the Property or other collateral given for the Indebtedness or
any part thereof, whether by foreclosure or otherwise, Lender may at its discretion purchase all
or any part of the Property or collateral so sold or offered for sale for its own account and may,
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in payment of all or any portion of the amount bid therefor, credit bid all or any portion of the
Indebtedness in accordance with applicable law and deduct any successful credit bid from the .
balance due it pursuant to the terms of the Note and Deed of Trust. :

(©)  Suit may be brought or demand may be made against Borrower or against
all parties who have signed this- Guaranty or any other guaranty covering all or any part of the.: .
Guaranteed Obligations, or against any one or more of them, separately or together, without .
impairing the rights of Lender against any party hereto. Any time that Lender is entitled to
exercise its rights or remedies hereunder, it may in its discretion elect to demand payment and/or
performance. If Lender elects to demand performance, it shall at all times thereafter have the
nght to demand payment until all of the Guaranteed Obligations have been paid and performed
in full. If Lender elects to demand payment, it shall at all times thereafter have the right to

demand performance until all of the Guaranteed Obligations have been paid. and performed in
full.

Certain Agreements and Waivers by Guarantor. .

(@)  Guarantor hereby agrees that neither Lender's rights or remedies nor
Guarantor's obligations under the terms of this Guaranty shall be released, diminished, impaired,
reduced or affected by any one or more of the following events, actions, facts, or circumstances,
and the liability of Guarantor under this Guaranty shall be absolute and uncondmonal
irrespective of:

) any limitation of liability or recourse in any other Loan
Document or arising under any law;

(11) any claim or defense that this Guaranty was made without
consxderatxon or is not supported by adequate consideration;

(i1i) the taking or accepting of any other security or guaranty
for, or right of recourse with respect to, any or all of the Guaranteed Obligations;

(iv) any homestead exemption or any other exemption under
applicable law; '

(v)  any release, surrender, abandonment, exchange, alteration,
sale or other disposition, subordination, deterioration, waste, failure to protect or
preserve, impairment, or loss of, or any failure to create or perfect any lien or
security interest with respect to, or any other dealings with, any.collateral or
security. at any time existing or purported, believed or expected to exist in
connection with any or all of the Guaranteed Obligations, including any
impairment of Guarantor's recourse against any Person or collateral;

(vi)  whether express or by operation of law, any partial release
of the hability of Guarantor hereunder, or if one or more other guaranties are now.
or hereafter obtained by Lender covering all or any part of the Guaranteed
Obligations, any complete or partial release of any one or more of such guarantors
under any such other guaranty, or any complete or partial release of Borrower or
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any other party liable, directly or indirectly, for the payment or performance of
any or all of the Guaranteed Obligations;

~(vi1))  the- death, insolvency, bankruptcy, disability, dissolution,
liquidation, termination, receivership, reorganization, merger, consolidation,
change of form,. structure or ownership, sale of all assets; or-lack of corporate, .
partnership or other power of Borrower or any other party at any time liable for
the payment or performance of any or all of the Guaranteed Obligations;

’ (viii) either with or without notice to or consent of Guarantor,
and on one or more occasions: any renewal, extension, modification, supplement,
subordination or rearrangement of the terms of any or all of the Guaranteed
Obligations and/or any of the Loan Documents, including, without limitation,
material alterations of the terms of payment (including changes in maturity date(s)
and interest rate(s)) or performance (including changes in the Plans and other
terms or aspects of construction of the Improvements) or any other terms thereof,
or any waiver, termination, or release of, or consent to departure from, any of the

- Loan Documents or any other guaranty of any or all of the Guaranteed
Obligations, or any adjustment, indulgence, forbearance, or compromise that may’
be granted from time to time by Lender to Borrower, Guarantor, and/or any other
Person at any time liable for the payment or performance of any or all of the

~ Guaranteed Obligations; ‘

» ‘(1x)  any neglect, lack of diligence, delay, omission, failure, or
refusal of Lender to take or prosecute (or in taking or prosecuting) any action for
the collection. or enforcement of any of the Guaranteed Obligations, or to
foreclose or take or prosecute any action to foreclose (or in foreclosing or taking -
or prosecuting any action to foreclose) upon any security therefor, or to exercise
(or in exercising) any other right or power with respect to any security therefor, or
to take or prosecute (or in taking or prosecuting) any action in connection with
any Loan Document, or any failure to sell or otherwise dispose of in a
commercially reasonable manner any collateral securing any or all of the
Guaranteed Obligations; o

(x)  any failure of Lender to notify Guarantor of any creation, - -
renewal, extension, rearrangement, modification, supplement, subordination, or
assignment of the Guaranteed Obligations or any part thereof, or of any Loan
Document, or of any release of or change in any security, or of any other action
taken or refrained from being taken by Lender against Borrower or any security or
other recourse, or of any new agreement between Lender and Borrower, it being
understood that Lender shall not be required to give Guarantor any notice of any .
kind under any circumstances with respect to or in connection with the
Guaranteed Obligations, any and all rights to notice Guarantor may have
otherwise had being hereby waived by Guarantor, and the Guarantor shall be
responsible for obtaining for itself information regarding the Borrower, including,
but not limited to, any changes in the business or financial condition of the

i‘\e« N Borrower, and the Guarantor acknowledges and agrees that the Lender shall have
. (
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no duty to notify the Guarantor of any information which the Lender may have .
concerning the Borrower.

(xi)  if for any reason Lender is required to refund any payment
by Borrower to any other party liable for the payment or performance of any or all
" of the Guaranteed Obligations or-pay the-amount thereof to someone ¢lse;

(xii) the making of advances by Lender to protect its interest in
the Property, preserve the value of the Property or for the purpose of performing
any term or covenant contained in any of the Loan Documents;

(xiil) the existence of any claim, counterclaim, set-off or other
right that Guarantor may at any time have against Borrower, Lender, or any other
Person, whether or not arising in connection with this Guaranty, the Note, the
Loan Agreement, or any other Loan Document, :

(xiv) the unenforceability of all or any part of the Guaranteed
Obligations against Borrower, whether because the Guaranteed Obligations
exceed the amount permitted by law or violate any usury law, or because the act
of creating the Guaranteed Obligations, or any part thereof, is ultra vires, or
because the officers or Persons creating the Guaranteed Obligations acted in
excess of their authority, or because of a lack of validity or enforceabxhty of or
defect or deficiency in any of the Loan Documents, or because Borrower has any
valid defense, claim or offset with respect thereto, or because Borrower's
obligation ceases to exist by operation of law, or because of any other reason or
circumstance, it being agreed that Guarantor shall remain liable hereon regardless
of whether Borrower or any other Person be found not liable on the Guaranteed
Obligations, or any part thereof, for any reason (and regardless of any joinder of
Borrower or any other party in any action to obtain payment or performance of
any or all of the Guaranteed Obligations); or

(xv) any order, ruling or plan of reorganization emanating from
proceedings under Title 11 of the United States Code with respect to Borrower or
any other Person, including any extension, reduction, composition, or other
alteration of the Guaranteed Obligations whether or not consented to by Lender.

(b)  In the event any payment by Borrower or any other Person to Lender is
held to constitute a preference, fraudulent transfer or other voidable payment under any
bankruptcy, insolvency or similar federal or state law or theory, including any equitable remedy,
or if for any other reason Lender is required to refund such payment or pay the amount thereof to
any other party, such payment by Borrower or any other party to Lender shall not constitute a.
release of Guarantor from any liability hereunder, and this Guaranty shall continue. to be
effective or shall be reinstated (notwithstanding any prior release, surrender or discharge by
Lender of this Guaranty or of Guarantor), as the case may be, with respect to, and this Guaranty
shall apply to, any and all amounts so refunded by Lender or paid by Lender to another Person
(which amounts shall constitute part of the Guaranteed Obligations), and any interest paid by
Lender and any attorneys' fees, costs and expenses paid or incurred by Lender in connection with
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any such event. It is the intent of Guarantor and Lender that the obligations and liabilities of
Guarantor hereunder are absolute and unconditional under any and all circumstances and that
unti] the Guaranteed Obligations are fully and finally paid and performed, and not subject to
refund or disgorgement, the obligations and liabilities of Guarantor hereunder shall not be
discharged or released, in whole or in part, by any act or occurrence that might, but for the
provisions of this Guaranty, be deemed a legal or equitable discharge or release of a guarantor.
Lender- shall be entitled to- continue to hold ‘this Guaranty in its possession for the longer of
(1) the period after which any performance of obligations under the Environmental Agreement
shall accrue; or (ii) a period of five years from the date the Guaranteed Obligations are paid and
performed in full and for so long thereafter as may be necessary to enforce any obligation of
Guarantor hereunder and/or to exercise any right or remedy of Lender hereunder.

()  If acceleration of the time for payment of any amount payable by
Borrower under the Note, the Loan Agreement, or any other Loan Document is stayed or delayed
by any law or tribunal, all such amounts shall nonetheless be payable by Guarantor on demand
by Lender.

(@  Guarantor hereby waives any and all rights to which Guarantor may
otherwise have been entitled under any suretyship laws in effect from time to time, including any
right or privilege, whether existing under statute, at law or in equity, to require Lender to take
prior recourse or proceedings against any collateral, security or Person (as such term is defined in
Section 24 below) whatsoever. By way of illustration and not limitation of the waiver in the

“preceding sentence, Guarantor waives and agrees not to assert or take advantage of the

provisions of any of Arizona Revised Statutes Sections 12-1641 through 12-1646, 47-3419 and
47-3605, Rule 17(f)-of the Arizona Rules of Civil Procedure, or any similar or analogous other
present or future statutory or common law or procedural rule of any jurisdiction relating to
guarantors, indemnitors, sureties, co-makers or accommodation parties.

(e) Without limiting the foregoing, or anything else contained in this
Guaranty, Guarantor waives all rights and defenses that Guarantor may have because the
Guaranteed Obligations are secured by real property. This means, among other things:

()  That Lender may collect from Guarantor without first
foreclosing on any real or personal property collateral pledged by Borrower; and

(1))  If Lender forecloses on any real property collateral pledged
by Borrower: (A) the amount of the Guaranteed Obligations may be reduced only
by the price for which that collateral is sold at the foreclosure sale, even if the
collateral is worth more than the sale price; and (B) Lender may collect from
Guarantor even if Lender, by foreclosing -on the real property collateral, has
destroyed any right Guarantor may have to collect from Borrower.

This is an unconditional and irrevocable waiver of any nghts and defenses that Guarantor may -
have because the Guaranteed Obligations are secured by real property.

5. Subordination. If, for any reason whatsoever, Borrower is now or hereafter
becomes indebted to Guarantor:
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(@)  such indebtedness and all interest thereon and all liens, security interests
and rights now or hereafter existing with respect to property of Borrower securing such
indebtedness shall, at all times, be subordinate in all respects to the Guaranteed Obligations and
to all liens, security interests and rights now or hereafter existing to secure the Guaranteed
Obligations;

()  Guarantor shall not be entitled to enforce or receive payment,‘ directly or
indirectly, of any such indebtedness of Borrower to Guarantor until the Guaranteed Obligations
have been fully and finally paid and performed;

(¢©)  Guarantor hereby assigns and grants to Lender a security interest in all
such indebtedness and security therefor, if any, of Borrower to Guarantor now existing or
hereafier arising, including any dividends and payments pursuant to debtor relief or insolvency
proceedings referred to below. In the event of receivership, bankruptcy, reorganization,
arrangement or other debtor relief or insolvency proceedings involving Borrower as debtor,
Lender shall have the right to prove its claim in any such proceeding so as to establish its rights
hereunder and shall have the right to receive directly from the receiver, trustee or other custodian
(whether or not a Default shall have occurred or be continuing under any of the Loan
Documents), dividends and payments that are payable upon any obligation of Borrower to
Guarantor now existing or hereafter arising, and to have all benefits of any security therefor,
until the Guaranteed Obligations have been fully and finally paid and performed. If,
notwithstanding the foregoing provisions, Guarantor should receive any payment, claim or -
distribution that is prohibited as provided above in this Section 5, Guarantor shall pay the same
to Lender immediately, Guarantor hereby agreeing that it shall receive the payment, claim or
distribution in trust for Lender and shall have absolutely no dominion over the same except to, - .
pay it immediately to Lender; and L

(d)  Guarantor shall promptly upon request of Lender from time to time -
execute such documents and perform such acts as Lender may require to evidence and perfect its
interest and to permit or facilitate exercise of its rights under this Section 5, including, but not
limited to, execution and delivery of financing statements, proofs of claim, further assignments
and security agreements, and delivery to Lender of any promissory notes or other instruments
evidencing indebtedness of Borrower to Guarantor. All promissory notes, accounts receivable
ledgers or other evidences, now or hereafter held by Guarantor, of obligations of Borrower to
Guarantor shall contain a specific written notice thereon that the indebtedness evidenced thereby
is subordinated under and is subject to the terms of this Guaranty.

6. Other Liability of Guarantor or Borrower. If Guarantor is or becomes liable,
by endorsement or otherwise, for any indebtedness owing by Borrower to Lender other than
under this Guaranty, such liability shall not be in any manner impaired or affected hereby, and
the rights of Lender hereunder shall be cumulative of any and all other rights that Lender may
have against Guarantor. If Borrower is or becomes indebted to Lender for any indebtedness
other than or in excess of the Indebtedness for which Guarantor is liable under this Guaranty, any
payment received or recovery realized upon such other indebtedness of Borrower to Lender may,
except to the extent paid by Guarantor on the Indebtedness or specifically required by law or
agreement of Lender to be applied to the Indebtedness, in Lender's sole discretion, be applied
upon indebtedness of Borrower to Lender other than the Indebtedness. This Guaranty is
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independent of (and shall not be limited by) any other guaranty now existing or hereafter given.
Further, Guarantor's liability under this Guaranty is in addition to any and all other liability
Guarantor may have in any other capacity, including without limitation, its capacity as a general
partner.

7. Lender Assigns: This Guaranty is for the benefit of Lender and Lenders
successors and assigns, and in the event of an assignment of the Guaranteed Obligations, or any
part thereof, the rights and benefits hereunder, to the extent applicable to the Guaranteed
Obligations so assigned, may be transferred with such Guaranteed Obligations. Guarantor
waives notice of any transfer or assignment of the Guaranteed Obligations, or any part thereof,
and agrees that failure to give notice of any such transfer or assignment will not affect the
liabilities of Guarantor hereunder.

8. Bmdmg Effect. This Guaranty is bmdmg not only on Guarantor, but also on
Guarantors heirs, personal representatives, successors and assigns. Upon the death of
Guarantor, if Guarantor is a natural person, this Guaranty shall continue against Guarantor's
estate as to all of the Guaranteed Obligations, including that portion incurred or arising after the
death of Guarantor and shall be provable in full against Guarantor's estate, whether or not the
Guaranteed Obligations are then due and payable. If this Guaranty is signed by more than one
Person, then all of the obligations of Guarantor arising hereunder shall be jointly‘and severally
binding on each of the undersigned, and their respective heirs, personal representatives,
successors and assigns, and the term "Guarantor" shall mean all of such Persons and each of
them md1v1dually

9. ' - Governing Law; Forum; Consent to Jurisdiction. The validity, enforcement,
and interpretation of this Guaranty, shall for all purposes be governed by and construed in

accordance with the laws of the State of Arizona and applicable United States federal law, .and is -
intended to be performed in accordance with, and only to the extent permitted by, such laws. All
obligations of Guarantor hereunder are payable and performable at the place or places where the
Guaranteed Obligations are payable and performable. Guarantor hereby irrevocably submits
generally iand unconditionally for Guarantor and in respect of Guarantor's property to the
nonexclusive jurisdiction of any state court, or any United States federal court, sitting in the state
specified in the first sentence of this Section and to the jurisdiction of any state or United States
federal court sitting in the state in which any of the Land is located, over any suit, action or
proceeding arising out of or relating to this Guaranty or the Guaranteed Obligations. Guarantor
hereby irrevocably waivés, to the fullest extent permitted by law, any objection that Guarantor
may now or hereafter have to the laying of venue in any such court and any claim that any such
court is an inconvenient forum. Final judgment in any such suit, action or proceeding brought in
any such court shall be conclusive and binding upon Guarantor and may be enforced in any court
in which Guarantor is subject to jurisdiction. To the extent permitted by appllcable law,
Guarantor hereby agrees and consents that, in addition to any methods of service of process
provided for under applicable law, all service of process in any such suit, action or proceeding in
any state court, or any United States federal court, sitting in thé state specified in the first
sentence of this Section may be made by certified or registered mail, return receipt requested,
directed to Guarantor at the address set forth at the end of this Guaranty, or at a subsequent 4
address of which Lender receives actual notice from Guarantor in accordance with the notice
provisions hereof, and service so made shall be complete five (5) days after the same shall have
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been so mailed. Nothing herein shall affect the right of Lender to serve process in any manner
permitted by law or limit the right of Lender to bring proceedings against Guarantor in any other
court or jurisdiction. Guarantor hereby releases, to the extent permitted by applicable law, all
errors and all rights of exemption, appeal, stay of execution, inquisition, and other rights to
which the Guarantor may otherwise be entitled under the laws of the United States of America or
any State or possession of the United' States of America now in force or which may hereinafter
be enacted.

10. Invalidity of Certain Provisions. If any provision of this Guaranty or the -
application thereof to any Person or circumstance shall, for any reason and to any extent, be
declared to be invalid or unenforceable, neither the remaining provisions of this Guaranty nor the .
apphcatlon of such prov1s1on to any other Person or circumstance shall be affected thereby, and
the remaining provisions of this Guaranty, or the applicability of such provision to other Persons
- or circumstances, as applicable, shall remain in effect and be.enforceable to the maximum extent
permitted by applicable law. :

11.  Attorneys' Fees and Costs of Collection. Guarantor shall pay on demand all
attomeys' fees and all other costs and expenses incurred by Lender in the enforcement of or
preservation of Lender’s rights under this Guaranty including, without limitation, all attorneys'
fees and expenses, investigation costs,.and all court costs, whether or not suit is filed hereon, or
whether at maturity or by acceleration, or whether before or after maturity, or whether in
connection with bankruptcy, insolvency or appeal, or whether in connection with the collection -
and enforcement of this Guaranty against any other Guarantor, if there be more than one.
Guarantor agrees to pay interest on any expenses or other sums due to Lender under this
Section 11 that are not paid when due, at a rate per annum equal to the interest rate provided for-
in the Note. Guarantor's obligations and liabilities under this Section 11 shall survive any
payment or discharge in full of the Guaranteed Obligations. :

12. Payments. All sums payable under this Guaranty shall be paid in lawful money
of the United States of America that at the time of payment is legal tender for the payment of
public and private debts.

13.  Controlling Agreement Guarantor hereby agrees and contracts in wntmg to pay
all interest required by this Guaranty, and that all such interest will constitute interest paid at an
agreed rate. It is not the intention of Lender or Guarantor to obligate Guarantor to pay interest in
excess of that lawfully permitted to be paid by Guarantor under applicable law. Should it be
determined that any portion of the Guaranteed Obhgatlons or any other amount payable. by
Guarantor under this Guaranty constitutes interest in excess of the maximum amount of interest
that Guarantor, in Guarantor's capacity as guarantor, may lawfully be. required .to pay under
applicable law, the obligation of Guarantor to pay such interest shall automatically be-limited to
the payment thereof in the maximum amount so permitted under applicable law. The provisions
of this Section 13 shall override and control all other provisions of this Guaranty and of any
other agreement between Guarantor and Lender.
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14.  Representations, Warranties, and Covenants of Guarantor.

(@)  Guarantor hereby represents, warrants, and covenants that (a) Guarantor
has a financial interest in the Borrower and will derive a material and substantial benefit, directly
or indirectly, from the making of the Loan to Borrower and from the making of this Guaranty by
Guarantor; (b) this Guaranty is-duly authorized and valid, and is binding upon and enforceable
against Guarantor; (c) Guarantor is not, and the execution, delivery and performance by
Guarantor of this Guaranty will not cause Guarantor to be, in violation of or in default with
respect to any law or in default (or at risk of acceleration of indebtedness) under any material
agreement or restriction by which Guarantor is bound or affected; (d) Guarantor has full power
and authority to enter into and perform this Guaranty; (¢) Guarantor will indemnify Lender from
any loss, cost or expense as a result of any representation or warranty of the Guarantor being
false, incorrect, incomplete or misleading in any material respect; (f) there is no litigation

“pending or, to the knowledge of Guarantor, threatened before or by any tribunal against or
affecting Guarantor which could materially interfere with Guarantor's performance of the
Guaranteed Obligations; (g) all financial statements and information heretofore furnished to
Lender by Guarantor do, and all financial statements and information hereafter furnished to -
Lender by Guarantor will, fully and accurately present the condition (financial or otherwise) of
Guarantor as of their dates and the results of Guarantor's operations for the periods therein
specified, and, since the date of the most recent financial statements of Guarantor heretofore
furnished to Lender, no material adverse change has occurred in the financial condition of
Guarantor, nor, except as heretofore disclosed in writing to Lender, has Guarantor incurred any
material liability, direct or indirect, fixed or contingent; (h) after g1vmg effect to this Guaranty, -
Guarantor is solvent, is not engaged or about to engage in business or a transaction for which the
property of Guarantor is an unreasonably small capital, and does not intend to incur or believe .
that it will incur debts that will be beyond its ability to pay as such debts mature; (i) Lender has
no duty at any time to investigate or inform Guarantor of the financial or business condition or
affairs of Borrower or any change therein, and Guarantor will keep fully apprised of Borrower's -
financial and business condition; (j) Guarantor acknowledges and agrees that Guarantor may be
required to pay and perform the Guaranteed Obligations in full without assistance or support
from Borrower or any other Person; and (k) Guarantor has read and fully understands the
prov1smns contained in the Note, the Loan Agreement, the Deed of Trust, the Environmental
Agrecment and the other Loan Documents. Guarantor's representations, warranties and
covenants are a material inducement to Lender to enter into the other Loan Documents and shall -
survive the execution hereof and any bankruptcy, foreclosure, transfer of security or other event
affecting Borrower, Guarantor, any other party, or any security for all or any part of the
Guaranteed Obligations.

(b)  Guarantor hereby agrees as follows:

: (1) to maintain during the life of the Loan at the end of each
fiscal - quarter unpledged cash equivalents as determined by generally accepted
accounting principles, and marketable securities ("Liquidity") of not less than One
Million And No/100 Dollars ($1,000,000.00); and

- (i)  to maintain at the end of each fiscal quarter a Tangible Net
Worth equal to at least Fifty Million And No/100 Dollars ($50,000,000.00).
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"Tangible Net Worth" means the gross book value of the assets of Borrower
(excluding goodwill, patents, trademarks, trade names, organization expense,
treasury stock, unamortized debt discount and expense, deferred organization
expense, treasury stock, unamortized debt discount and expense, deferred research .
and development costs, deferred marketing expenses, and other like intangibles)
plus subordinated debt, less. total"liabilities, including but not limited to accrued
and deferred income taxes, and any reserves against assets; and

(iii)  to provide to Lender, within ninety (90) days after the close
of each fiscal quarter, a covenant compliance certificate, in form and detail
satisfactory to Lender, certifying Guarantor’s compliance with the covenants
described in subparagraph (i)-(i1) above.

15. Notices. All notices, requests, consents, demands and other communications
required or which any party desires to give hereunder or under any other Loan Document shall
be in writing and, unless otherwise specifically provided in such other Loan Document, shall be
‘deemed sufficiently given or furnished if delivered by personal delivery, by courier, or by
registered or certified United States mail, postage prepaid, addressed to the party to whom
directed at the addresses specified in this Guaranty (unless changed by similar notice in writing
given by the particular party whose address is to be changed) or by telegram, telex, or facsimile.
Any such notice or communication shall be deemed to have been given either at the time of . .
personal delivery or, in the case of courier or mail, as of the date of first attempted delivery at the .
address and in the manner provided herein, or, in the case of telegram, telex or facsimile, upon
receipt; provided that, service of a notice required by any applicable statute shall be considered
complete when the requirements of that statute are met: Notwithstanding the foregoing, no .
notice of change of address shall be effective except upon actual receipt. This Section shall not
be construed in any way to affect or impair any waiver of notice or demand provided in this

. Guaranty or in any Loan Document or to require giving of notice or demand to or upon any
Person in any situation or for any reason.

. 16.  Cumulative Rights. The exercise by Lender of any right or remedy hereunder or
under any other Loan Document, or at law or in equity, shall not preclude the concurrent or
subsequent exercise of any other right or remedy. Lender shall have all rights, remedies and
recourses afforded to Lender by reason of this Guaranty or any other Loan Document or by law
or equity or otherwise, and the same (a) shall be cumulative and concuirent, (b) may be pursued
separately, successively or concurrently against Guarantor or others obligated for the Guaranteed
Obligations, or any part thereof, or against any one or more of them, or against any security or
otherwise, at the sole and absolute discretion of Lender, (c) may be exercised as often as
occasion therefor shall arise, it being agreed by Guarantor that the exercise of, discontinuance of
the exercise of or failure to exercise any of such rights, remedies, or recourses shall in no event
be construed as a waiver or release thereof or of any other right, remedy, or recourse, and (d) are
intended to be, and shall be, nonexclusive. No waiver of any default on the part of Guarantor or -
of any breach of any. of the provisions of this Guaranty or of any other document shall be
considered a waiver of any other or subsequent default or breach, and no delay or omission in
exercising or enforcing the rights and powers granted herein or in any other document shall be
construed as a waiver of such rights and powers, and no exercise or enforcement of any rights or
powers hereunder or under any other document shall be held to exhaust such rights and powers,
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and every such right and power may be exercised from time to time. The granting of any
consent, approval or waiver by Lender shall be limited to the specific instance and purpose
therefor and shall not constitute consent or approval in any other instance or for any other
purpose. No notice to or demand on Guarantor in any case shall of itself entitle Guarantor to any
other or further notice or demand in similar or other circumstances. No provision of his
Guaranty or any right, remedy or recourse of Lender with respect hereto, or any default or
breach, can be waived, nor can this Guaranty or Guarantor be released or discharged in any way-
or to any extent, except specifically in each tase by a writing intended for that purpose (and
which refers specifically to this Guaranty) executed, and delivered to Guarantor, by Lender.

17. Term of Guaranty. This Guaranty shall continue in effect until all the
Guaranteed Obligations are fully and finally paid, performed and discharged, except that, and
notwithstanding any return of this Guaranty to Guarantor, this Guaranty shall continue in effect
(i) with respect to any of the Guaranteed Obligations that survive the full and final payment of
the indebtedness evidenced by the Note, (i) with respect to all obligations and liabilities of
Guarantor under Section 11 and (iii) as provided in Section 4(b).

18. Financial Statemen-ts. As used in this Section, "Financial Statements" means
(i) for each reporting party other than an individual, a balance sheet, income statement and
amount and sources of contingent liabilities, a reconciliation of changes in equity and liquidity -
verification, and, unless Lender otherwise consents, consolidated and consolidating statements if
the reporting party is a holding company or a parent of a subsidiary entity; and (ii) for each -
reporting party who is an individual, a balance sheet; statements of amount and sources of
contingent liabilities. Each' party for whom Financial Statements are required is a "reportmg
party” and a specified period to which the required Financial Stafements relate is a "reporting
period". [Guarantor shall provide or cause to be provided to Lender thé following:

(@) - If requested by Lender, for each fiscal year of such reporting party, as
soon as reasonably practicable and in any event within one hundred twenty (120) days after the
close of ‘each fiscal year unqualified audited financial statements of Guarantor, and for each
fiscal quarter, as soon as reasonably practicable and in any event within ninety (90) days after the
close of each such reportmg penod company prepared ﬁnancml statements of Guarantor. -

(b) From time to time promptly aﬁer Lender's request, such additional
information, reports and statements regarding the business operations and financial condmon of
each reporting party as Lender may reasonably request.

All Financial Statements shall be in form and detail satisfactory to Lender and shall contain or be

 attached to the signed and dated written certification of the reporting party in form satisfactory to

Lender to certify that the Financial Statements are furnished to Lender in connection with the
extension of credit by Lender and constitute a true and correct statement of the reporting party's
financial position. All. certifications and signatures on behalf of corporations, partnerships or
other entities shall be by a representative of the entity satisfactory to Lender. - All Financial
Statements for a reporting party who is an individual shall be on Lender's then-current personal '
financial statement form or in another form satisfactory to Lender, and shall clearly designate
any sole’ and separate or community property. All Financial Statements shall be audited or
certified; as required by Lender, without any qualification or exception not acceptable to Lender,
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by independent certified public accountants acceptable to Lender and shall contain all reports
and disclosures required by generally accepted accounting principles for a fair presentation.

All assets shoWn on the Financial Statements provided by Guaxantor unless clearly designatedto
the contrary shall, be conclusively deemed to be free and clear of any exemption or any claim of
exemption of Guarantor at the date of thé Financial Statements and at all  times thereafter.
Acceptance of any Financial Statement by Lender, whether or not in the. form prescribed herein,
shall be relied upon by Lender in the administration, enforcement, and extension of the
Guaranteed Obligations. :

19.  Disclosure of Information. Lender may sell or offer to sell the Loan or interests
in the Loan to one or more ass1gnees or participants and may disclose to any such assignee or
participant or prospective assignee or participant, to Lender’s affiliates, to any regulatory body
having jurisdiction over Lender and to any other parties as necessary or appropriate in Lender's
reasonable judgment, any information Lender now has or hereafter obtains pertaining to the .
Guaranteed Obligations, this Guaranty, or Guarantor, including, without limitation, information
regarding any security for the Guaranteed Obligations or for this Guaranty, credit or other
tnformatxon on Guarantor, Borrower, and/or any other party liable, directly or indirectly, for any
part of the Guaranteed Obligations. Notwithstanding the foregoing, the disclosure of information

. regarding the Guarantor shall be subject to the confidentiality provisions of Section 6.7 of the
Loan Agreement.

20. Right of Set-Off. Upon the occurrence and dunng the continuance of any -
Default, however defined, in the payment or performance when due.of any of the Guaranteed .
Obligations, Lender is hereby authorized at any time and from time to time, to the fullest extent
permitted by applicable law, without notice to any Person (any such notice being expressly -
waived by Guarantor to the fullest extent permitted by applicable law), to set off and apply any
and all deposits, funds, or assets at any time held and other indebtedness at any time owing by
Lender to or for the credit or the account of Guarantor against any and all of the obligations of
Guarantor now or hereafter existing under this Guaranty, whether or not Lender shall have made
any demand under this Guaranty or exercised any other right or remedy hereunder. Lender will -
promptly notify Guarantor after any such set-off and application made by Lender, provided that -
the failure to give such notice shall not affect the validity of such set-off and application. The
rights of Lender under this Section 20 are in addition to the other rights and remedies (including
other rights of set-off):that Lender may have and every right of setoff and lien shall continue in
full force and effect until such right of setoff or lien is specifically waived or released by an
instrument in writing executed by Lender. '

21.  Subrogation. Notwithstanding anything to the contrary contained herein,
Guarantor shall not have any right of subrogation in or under any of the Loan Documents or to
participate in any way therein, or in any right, title or interest in and to any security or right of
recourse for the Indebtedness or any rnight to reimbursement, exoneration, contribution,
indemnification or any similar rights, until the Indebtedness has been fully and finally paid. This
watver is given to induce Lender to make the Loan to Borrower. '

22.  Further Assurances. Guarantor at Guarantor's expense will promptly execute
and deliver to Lender upon Lender's request all such other and further documents, agreements,
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and instruments in compllance with or accomplishment of the agreements of Guarantor under
this Guaranty.

23. No Fiduciary Relationship. The relationship between Lender and Guarantor is
solely that of lender and guarantor. Lender has no fiduciary or other special relationship with or
duty to Guarantor and none is created hereby or may be inferred from any course of dealing or
act or omission of Lender.

24.  Interpretation. If this Guaranty is signed by more than one Person as
"Guarantor," thén the term "Guarantor” as used in this Guaranty shall refer to all such Persons,
jointly and severally, and all promises, agreements, covenants, waivers, consents,
representations, warranties and other provisions in this Guaranty are made by and shall be
binding -upon each and every such Person, jointly and severally, and, with respect to any
Guarantors constituting a marital community, their sole and separate and community property, -
and Lender may pursue any Guarantor hereunder without being required (i) to pursue any other
Guarantor hereunder or (ii) pursue rights and remedies under the Deed of Trust and/or applicable
law with respect to the Property or any other Loan Documents. The term "Lender" shall be
deemed to include any subsequent holder(s) of the Note. Whenever the context of any
provisions hereof shall require it, words in' the singular shall include the plural, words in the
plural shall include the singular, and pronouns of any gender shall include the other gender.
Captions and headings in the Loan Documents are for convenience only and shall not affect the
construction of the Loan Documents. All references in this Guaranty to Schedules, Articles,
Sections, Subsections, paragraphs and subparagraphs refer to the respective subdivisions of this
Guaranty, unless such reference specifically identifies another document. The terms "herein,”
“hereof," "hereto,” "hereunder" and similar terms refer to this Guaranty and not to any particular
Section or subsection of this Guaranty. The terms "include" and “including" shall be interpreted
as if followed by the words "without limitation." All references in this Guaranty to sums
denominated in dollars or with the symbol "$" refer to the lawful currency of the United States of
America, unless such reference specifically identifies another currency.- For purposes of this
Guaranty, "Person" or "Persons" shall include firms, associations, partnerships (including limited
partnerships), joint ventures, trusts, corporations, limited liability companies, and other legal
entities, including governmental bodies, agencies, or instrumentalities, as well as natural persons.

'25.  Time of Essence. Time shall be of the essence in this Guaranty with respect to -
all of Guarantor's obligations hereunder.

26.  Counterparts. This Guaranty may be executed in multiple counterparts, each of
which, for all purposes, shall be deemed an original, and all of which taken together shall
constitute but one and the same agreement.

27.  Guarantor. The obligations hereunder of Guarantor in such capacities shall be
fully enforceable against all assets now or hereafter held by Guarantor.

28.  Entire Agreement. This Guaranty embodies the entire agreement between
Lender and Guarantor with respect to the guaranty by Guarantor of the Guaranteed Obligations.
This Guaranty supersedes all prior agreements and understandings, if any, with respect to the
guaranty by Guarantor of the Guaranteed Obligations. No condition or conditions precedent to
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the effectiveness of this Guaranty exist, This Guaranty shall be effective upon execution by

Guarantor and delivery to Lender. This Guaranty may not be modified, amended or superseded -

except in a writing signed by Lender and Guarantor referencing this Guaranty by its date and
specifically identifying the portions hereof that are to be modified, amended or superseded.

29. WAIVER OF JURY TRIAL. GUARANTOR HEREBY WAIVES TRIAL

BY JURY IN ANY ACTION OR PROCEEDING TO WHICH GUARANTOR AND

LENDER MAY BE PARTIES ARISING OUT OF, IN CONNECTION WITH, OR IN
ANY WAY PERTAINING TO, THIS GUARANTY, THE NOTE, THE DEED OF TRUST,
THE LOAN AGREEMENT AND ANY OTHER LOAN DOCUMENT. IT IS AGREED
AND UNDERSTOOD THAT THIS WAIVER CONSTITUTES A WAIVER OF TRIAL
BY JURY OF ALL CLAIMS AGAINST ALL PARTIES TO SUCH ACTIONS OR

PROCEEDINGS, INCLUDING CLAIMS AGAINST PARTIES WHO ARE NOT -

PARTIES TO THIS GUARANTY. - THIS WAIVER IS KNOWINGLY, WILLINGLY
AND VOLUNTARILY MADE BY GUARANTOR, AND GUARANTOR HEREBY
REPRESENTS THAT NO REPRESENTATIONS OF FACT OR OPINION HAVE BEEN
MADE BY ANY INDIVIDUAL TO INDUCE THIS WAIVER OF TRIAL BY JURY OR
TO IN ANY WAY MODIFY OR NULLIFY ITS EFFECT. GUARANTOR FURTHER
REPRESENTS AND WARRANTS THAT IT HAS BEEN REPRESENTED IN THE
SIGNING OF THIS GUARANTY AND IN THE MAKING OF THIS WAIVER BY
INDEPENDENT LEGAL COUNSEL, OR HAS HAD THE OPPORTUNITY TO BE

REPRESENTED BY INDEPENDENT LEGAL COUNSEL SELECTED OF ITS OWN -

FREE WILL, AND THAT IT HAS HAD THE OPPORTUNITY TO DISCUSS THIS
WAIVER WITH COUNSEL.

30. Mandatory Arbitration. Any controversy or claim between or among the -

parties hereto including but not limited to those arising out of or relating to this Guaranty or any
related agreements or instruments, including any claim based on or arising from an alleged tort,
shall be determined by binding arbitration in accordance with the Federal Arbitration Act (or if
not applicable, the applicable state law), the Rules of Practice and. Procedure for the Arbitration
of Commercial Disputes of Endispute, Inc., doing business as "J.A.M.S./Endispute”
("J.A.M.S."), as amended from time to time, and the "Special Rules" set forth below. In the
event of any inconsistency, the Special Rules shall control. Judgment upon any arbitration award
may be entered in any court having jurisdiction. Any party to this Guaranty may bring an action,
including a summary or expedited proceeding, to compel arbitration of any controversy or claim
to which this agreement applies in any court having jurisdiction over such action.

(a) - Special Rule The arbitration shall be conducted in Phoenix, Arizona,

administered by J.LAM.S. who will appoint an arbitrator; if J.LA.M.S. is unable or legally-

precluded from administering the arbitration, then the American Arbitration Association will
serve. All arbitration hearings will be commenced within ninety (90) days of the demand for
arbitration; further, the arbitrator shall only, upon a showing of cause, be permitted to extend the
commencement of such hearing for up to an additional sixty (60) days.

(b)  Reservations of Rights. ‘Nothing in this Guaranty shall be deemed to
(i) limit the applicability of any otherwise applicable statutes of limitation or any waivers
contained in this Guaranty; or (ii) be a waiver by Lender of the protection afforded to it by 12
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U.S.C. Sec. 91 or any substantially equivalent state law; o (iii) limit the right of Lender (A) to
exercise self help remedies such as (but not limited to) setoff, or (B) to foreclose against any real
or personal property collateral, or (C) to obtain from a court provisional or ancillary remedies
such as (but not limited to) injunctive relief or the appointment of a receiver. Lender may
exercise such self help rights, foreclose upon such property, or obtain such provisional or
ancillary remedies before; during or after the pendency of any arbitration proceeding ‘brought-
pursuant to this Guaranty. At Lender's option, foreclosure under a deed of trust or mortgage may
be accomplished by any of the following: the exercise of a power of sale under the deed of trust
or mortgage, or by judicial sale under the deed of trust or mortgage, or by judicial foreclosure.
Neither the exercise of self help remedies nor the institution or maintenance of an action for
foreclosure or provisional or ancillary remedies shall constitute a waiver of the right of any party,
including the claimant in any such action, to arbitrate the merits of the controversy or claim
occasioning resort to such remedies. '

No provision in the Loan Documents regarding waiver of jury trial or submission to jurisdiction
and/or venue in any court is intended or shall be construed to be in derogation of the provisions
in any Loan Document for arbitration of any controversy or claim.

THE LOAN DOCUMENTS REPRESENT THE FINAL AGREEMENT BETWEEN
THE PARTIES AND MAY NOT BE CONTRADICTED BY EVIDENCE.OF PRIOR,

CONTEMPORANEOUS OR SUBSEQUENT ORAL AGREEMENTS OF THE PARTIES.

THERE ARE NO UNWRITTEN ORAL AGREEMENTS BETWEEN THE PARTIES.

- IN WITNESS WHEREOF, Guarantor has duly executed this Guaranty under seal as of -
the date first written above.

Address of Guarantor:; GUARANTOR:

2555 East Camelback Road, Suite 800 OPUS WEST CORPORATION, a
- Phoenix, Arizona 85016-9267 Minnesota corporation
Attention: Senior Vice President
Real Estate Finance and Sales

By: CL‘-(JA/&L l/ DQ"\P
Name: Cha e
Title: Vice President

Address of Lender:

M&I Institutional Real Estate

1110 North Old World Third Street
Suite 320

Milwaukee, Wisconsin 53203

QBPHX\800036.00080\2053599.3
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GUARANTY OF PAYMENT AND COMPLETION

This GUARANTY OF PAYMENT AND COMPLETION dated as of October
2006 (this “Guaranty”), is executed by OPUS WEST CORPORATION, a Minnesota
corporation (the “Guarantor”), to and for the benefit of LASALLE BANK NATIONAL
ASSOCIATION, a national banking association, as Agent for itself and the other Banks (as
defined in the Loan Agreement as hereinafter defined) (the “Agen ”). :

_ A The Banks have agreed to make loans in the aggregate principal amount of Ninety
Three Million Three Hundred Thousand and No/100 Dollars (£93,300,000.00) (collectively, the
"Loans") to Irvine Center Partners I, L.L.C., a Delaware limited liability company
("Borrower") pursuant to the terms and conditions of that certain Construction Loan Agreement
dated as of even date herewith (the “Loan Agreement”) between the Borrower, Agent, as agent,
and the Banks. All terms not otherwise defined herein shall have the meanings set forth in the
Loan Agreement. , ‘

B.  As a condition precedent to Banks’ making the Loans to Borrower and in
consideration thereof, the Banks have required the execution and delivery of (i) this Guaranty by
Guarantor, (i) that certain Promissory Note in the principal amount of $93,300,000.00 in favor
of LaSalle Bank National Association, as a Bank, (as amended, modified, restated or replaced
from time to time, the “Note™), (iii) that certain Construction Deed of Trust, Security Agreement,

~ Assignment of Leases and Rents and Fixture Filing of even date herewith (as amended from time
to time, "Deed of Trust") from Borrower for the benefit of Agent encumbering the real property,
improvements and personalty described therein ("Premises"), and (viii) the other Loan
Documents (as defined in the Loan Agreement). -

C.  Guarantor has indirect ownership interest in Borrower and, having a financial
interest in the Premises, has agreed to execute and deliver this Guaranty to Agent. '

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of
~ which hereby are acknowledged, the Guarantor hereby agrees as follows:

AGREEMENTS:

1. Guaranty of Payment. The Guarantor hereby unconditionally, absolutely and
irrevocably guaranties to the Banks the punctual payment and performance when due (a) whether
at stated maturity or by acceleration or otherwise, the indebtedness and other obligations of the.

~ Borrower to the Banks evidenced by the Note and any other amounts that may become owing by
the Borrower under the Loan Documents and (b) any obligations of Borrower to Agent as Party
“A”, under that certain ISDA Master Agreement dated September 25, 2006 between Borrower
and Agent and any amendments or modifications thereto or extensions or replacements thereof,

- and any other swap agreement or other interest rate hedging or protection agreement to which
Agent and Borrower are parties with respect-to the Loans (such indebtedness, obligations and
other amounts are hercinafter referred to as “Payment Obligations™). This Guaranty is a present
and continuing guaranty of payment and not of collectability, and the Agent shall not be required

to prosccute collection, enforcement or other remedies against the Borrower or any other
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of the Payment Obligations, or to enforce or resort to any collateral for the repayment of the
- Payment Obligations or other rights or remedies pertaining thereto, before calling on the
Guarantor for payment. If for any reason the Borrower shall fail or be unable to pay, punctually
and fully, any of the Payment Obligations, the Guarantor shall pay such obligations to the Agent
in full immediately upon demand. One or more successive actions may be brought against the
Guarantor, as often as the Agent deems advisable, until all of the Payment Obligations are paid
and performed in full. The Payment Obligations, the Construction Obligations (as hereinafter
defined) together with all other payment and performance obligations of the Guarantor
hereunder, are referred to herein as the “Qbligations”. ‘

2. Performance Guarénty.

(a . The Guarantor absolutely, unconditionally and irrevocably undertakes and
guarantees, for the benefit of the Agent and each and every present and future holder or
holders of the Note or assignee or assignees of the Loan Documents, that all construction
obligations of the Borrower for completion of the Project in accordance with the Plans

_and Specifications, and the Loan Documents and other performance obligations of the
Borrower under the Loan Documents (referred to herein as the “Construction
Obligations™) shall be completed prior to the applicable Completion Date specified in the
Loan Agreement and in accordance with the other terms and conditions contained in the
Loan Agreement, free and clear of any and all liens, charges, security interests and claims
of any kind and nature whatsoever except as permitted by the Loan Agreement. The
Guarantor shall cause the Construction Obligations to be performed, completed and paid
for in the manner and at the applicable times required to be so performed, completed and
paid for by the Borrower under the Loan Agreement, to the extent that the Borrower fails
to do so at any and all applicable times.

(b)  Upon the occurrence of an Event of Default by the Borrower under the

Loan Documents, the Guarantor agrees, on not more than fifteen (15) days written
‘demand by the Agent (a “Demand Notice”) to commence performance of the
Construction Obligations and to diligently pursue performance thereof to completion, as
described below. The Guarantor shall indemnify, defend and hold the Agent and Banks
- harmless for, from and against any and all loss, damage, cost, expense, injury or liability
the Agent or Banks may suffer or incur in connection with third party claims brought as a
result of the performance of the Construction Obligations by the Guarantor. If the
Guarantor fails to commence and pursue diligently the performance of the Construction
Obligations within fifteen (15) days after its receipt of a Demand Notice, then either
before or after pursuing any other remedy of the Agent against the Guarantor or the
Borrower and regardless of whether the Agent shall ever pursue any such other remedy,
the Agent shall have the right to complete the Construction Obligations, or call upon any
other reputable parties to complete the Construction Obligations, in accordance with the
Plans and Specifications (as may be modified in accordance with the terms of the Loan
Agreement) and shall have the right to expend such sums as the Agent in its discretion
deems proper in order so to complete the Construction Obligations. During the course of
any construction undertaken by the Agent or by any other party on behalf of the Agent,
the Guarantor shall pay on demand any amounts due to the Contractor, Subcontractors
and other material suppliers and for permits and licenses necessary to complete the
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Construction Obligations, without regard to any limitation on liability set forth herein.
The Agent at any time may require the Guarantor to perform or supervise the
‘performance of such work in lieu of the Agent or any party engaged by the Agent. The
obligations of the Guarantor in connection with such work shall not be affected by any
‘errors or omissions of the Borrower, the Contractor, the Architect, any Subcontractor, or
‘any agent or employee of any of them in design, supervision or performance of the work,
'it being understood that such risk is assumed by the Guarantor. Neither the completion of
the Construction Obligations nor failure of said parties to complete the Construction
Obligations shall relieve the Guarantor of any liabilities hereunder; rather, such liability
shall be continuing, except as otherwise provided herein, and may be enforced by the
‘Agent to the end that the Construction Obligations shall be completed timely as
.contemplated by the Loan Agreement, the Leases, and the Plans and Specifications, free
‘of any liens except for those which are being contested in accordance with the terms of
‘the Loan Agreement, and without loss, expense, injury or liability of any kind to the
Agent and the Banks.

' (¢  For purposes of thxs Section 2, the Construction Obligations shall be

deemed to be completed upon receipt by the Agent of (i) a certificate of completion from

‘'the .Architect and Lender’s Consultant attesting to substantial completion of the
' Construction Obligations, (ii) issuance of a final certificate of occupancy or its equivalent
‘with respect to the Project issued by the applicable governmental authority, and (iii)
_ construction date-down and interim mechanics’ lien endorsements to the Title Policy,
* insuring the continuing validity and priority of the Deed of Trust for the full amount of

the Loans theretofore disbursed, excepting only such items as shall be permitted under
‘the Loan Agreement, and insuring over mechanics’ and materialmen’s liens arising (or
.which may arise) from work performed and materials supplied in connection with the.
“construction of the Construction Obligations prior to the date of satisfaction of the
- conditions described in clauses (i) and (ii) above.

‘3. Representations and Warranties. The following shall constitute representations
and warranties of the Guarantor, and the Guarantor hereby acknowledges that the Banks intend
to make the Loans in reliance thereon:

(@)  The Guarantor is not in default, and no event has occurred which, with the
passage of time and/or the giving of notice, would constitute a default, under any
~agreement to which the Guarantor is a party, the effect of which will impair performance
by the Guarantor of its obligations under this Guaranty. Neither the execution and
delivery of this Guaranty nor compliance with the terms and provisions hereof will
violate any applicable law, rule, regulation, judgment, decree or order, or will conflict
with or result in any breach of any of the terms, covenants, conditions or provisions of
-any indenture, mortgage, deed of trust, instrument, document, agreement or contract of
.any kind that creates, represents, evidences or provides for any lien, charge or
- encumbrance upon any of the property or assets of the Guarantor, or any other indenture,
lmortgage, deed of trust, instrument, document, agreement or contract of any kind to
‘which the Guarantor is a party or to which the Guarantor or the property of the Guarantor
may be subject.
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(b) There are no litigation, arbitration, governmental or administrative
proceedings, actions, examinations, claims or demands pending, or to the knowledge of
the Guarantor, threatened that could adversely affect performance by the Guarantor of its -
obligations under this Guaranty.

(c)  Neither this Guaranty nor any statement or certification as to facts
previously furnished or required herein to be furnished to the Agent by the Guarantor,
contains any material inaccuracy or untruth in any representation, covenant or warranty
or omits to state a fact material to this Guaranty.

- 4. ‘Continuing Guaranty. The Guarantor agrees that performance of the Obligations

_by the Guarantor shall be a primary obligation, shall not be subject to any counterclaim, set-off,
abatement, deferment or defense based upon any claim that the Guarantor may have against the
Agent or the Banks, the Borrower, any other guarantor of the Obligations or any other person or
entity, and shall remain in full force and effect without regard to, and shall not be released,
discharged or affected in any way by, any circumstance or condition (whether or not the
Guarantor shall have any knowledge thereof), including without limitation:

()  any lack of validity or enforceability of any of the Loan Documents;

(b)  any termination, amendment, modification or other change in any of the
Loan Documents, including, without hmxtatlon, any modification of the interest rate(s) -
described therem

© any fumishing, exchange, substltutlon or release of any collateral securing
repayment of the Loans, or any failure to perfect any lien in such collateral;

(d)  any failure, omission or delay on the part of the Borrower, the Guarantor,
any other guarantor of the Obligations or the Agent or the Banks to conform or comply
with any term of any of the Loan Documents or any failure of the Agent to give notice of

- any Event of Default (as defmed in the Loan Agreement);

() any waiver, compromlse, release, settlement or extension of time of
_payment or performance or observance of any of the obligations or agreements contained
in any of the Loan Documents;

- ® any action or inaction by the Agent or the Banks under or in respect of any
of the Loan Documents, any failure, lack of diligence, omission or delay on the part of
the Agent or the Banks to perfect, enforce, assert or exercise any lien, security interest,
right, power or remedy conferred on it in any of the Loan Documents, or any other action
or inaction on the part of the Agent or the Banks; '

(g2 any voluntary or involuntary bankruptcy, insolvency, reorganization,
arrangement, readjustment, assignment for the benefit of creditors, composition,
receivership, liquidation, marshalling of assets and liabilities or similar events or
proceedirigs with respect to the Borrower, the Guarantor or any other guarantor of the
Obligations, as applicable, or any of their respective property or creditors, or any action
taken by any frustee or receiver or by any court in any such proceeding;
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| (h)  any merger or consolidation of the Borrower into or with any entity, or
any sale, lease or transfer of any of the assets of the Borrower, the Guarantor or any other
guarantor of the Obligations to any other person or entity;

@)  any change in the ownership of the Borrower or any change in the
. .relationship between the Borrower, the Guarantor or any other guarantor of the
Obligations, or any termination of any such relationship; ’

‘ G) any release or discharge by operation of law of the Borrower, the
Guarantor or any other guarantor of the Obligations from any obligation or agreement
_ contained in any of the Loan Documents; or ,

(k)  any other occurrence, circumstance, happening or event, whether similar

‘or dissimilar to the foregoing and whether foreseen or unforeseen, which otherwise might

- ‘constitute a legal or equitable defense or discharge of the liabilities of a guarantor or
surety or which otherwise might limit recourse against the Borrower or the Guarantor to
the fullest extent permitted by law.

s. Waivers. The Guarantor expressly and unconditionally waives (i) notice of any of
the matters referred to in Section 4 above, (ii) all notices which may be required by statute, rule
of law or otherwise, now or hereafter in effect, to preserve intact any rights against the
Guarantor, including, without limitation, any demand, presentment and protest, proof of notice of
non-payment under any of the Loan Documents and notice of any Event of Default or any failure
on the part of the Borrower, the Guarantor or any other guarantor of the Obligations to perform
or comply with any covenant, agreement, term or condition of any of the Loan Documents, -
(iii) any right to the enforcement, assertion or exercise against the Borrower, the Guarantor or
any other guarantor of the Obligations of any right or remedy conferred under any of the Loan
Documents, (iv) any requirement of diligence on the part of any person or entity, (v)to the
fullest extent permitted by law and except as otherwise expressly provided in this Guaranty or
the other Loan Documents, any claims based on allegations that Agent has failed to act in a
commercially reasonable manner or failed to exercise Agent’s so-called obligation of good faith
and fair dealing, (vi) any requirement to exhaust any remedies or to mitigate the damages
resulting from any default under any of the Loan Documents and (vii) any notice of any sale,
transfer or other disposition of any right, title or interest of the Agent or the Banks under any of
the Loan Documents

. 6. Subordination. The Guarantor agrees that any and all present and future debts and
obligations of the Borrower to the Guarantor are hereby subordinated to the claims of the Agent
and Banks and are hereby assigned by the Guarantor to the Agent as security for the Obligations
and the obligations of the Guarantor under this Guaranty.

7. Subrogation Waiver. Until the Obligations are paid in full and all periods under
applicable bankruptcy law for the contest of any payment by the Guarantor or the Borrower as a
preferential or fraudulent payment have expired, the Guarantor knowingly, and with advice of
counsel, waives, relinquishes, releases and abandons all rights and claims to indemnification,
contribution, reimbursement, subrogation and payment which the Guarantor may now or
hereafter have by and from the Borrower and the successors and assigns of the Borrower, for any
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payments made by the Guarantor to the Agent including, without limitation, any nghts which

"might allow the Borrower, the Borrower’s successors, a creditor of the Borrower, or a trustee in
bankruptcy of the Borrower to claim in bankruptcy or any other similar proceedings that any
payment made by the Borrower or the Borrower’s successors and assigns to the Agent was on
behalf of or for the benefit of the Guarantor and that such payment is recoverable by the
Borrower, a creditor or trustee in bankruptcy of the Borrower as a preferential payment,
fraudulent conveyance, payment of an insider or any other classification of payment which may
otherwise be recoverable from the Agent.

8. Reinstatement. The obligations of the Guarantor pursuant to this Guaranty shall
continue to be effective or automatically be reinstated, as the case may be, if at any time payment
of any of the Obligations or the obligations of the Guarantor under this Guaranty is rescinded or
otherwise must be restored or returned by the Agent upon the insolvency, bankrupicy,
dissolution, liquidation or reorganization of the Guarantor or the Borrower or otherwise, all as
though such payment had not been made.

9. Financial Statements. - The Guarantor represents and warrants to the Agent that
(a) the financial statements of the Guarantor previously submitted to the Agent are true, complete
and correct in all material respects, disclose all actual and contingent liabilities, and fairly present
" the financial condition of the Guarantor, and do not contain any untru¢ statement of a material
fact or omit to state a fact material to the financial statements submitted or this Guaranty, and
(b) no material adverse change has occurred in the financial statements from the dates thereof
until the date hereof. The Guarantor shall furnish to the Agent such financial statements required - -
pursuant to the terms of the Loan Agreement.

10.  Transfers; Sales, Etc. The Guarantor shall not sell, lease, transfer, convey or
assign any of its assets, unless such sale, lease, transfer, conveyance or assignment is performed
in the ordinary course of its business consistent with past practices, and will not have a material
adverse effect on the business or financial condition of the Guarantor or its ability to perform its

. obligations hereunder. In addition, the Guarantor shall neither become a party to any merger or
consolidation, nor, except in the ordinary course of its business consistent with past practices,
acquire all or substantially all of the assets of, a controlling interest in the stock of, or a

* partnership or joint venture interest in, any other entity.

11 Egﬁgrcemggt Costs. If: (a) this. Guaranty, is placed in the hands of one or more
attorneys for collection or is collected through any legal proceeding; (b) one or more attorneys is
retained to represent the Agent or the Banks in any bankruptcy, reorganization, recelvershlp or
other proceedings affecting creditors’ rights and involving a claim undér this Guaranty, or
(c) one or more attorneys is retained to represent the Agent or the Banks in any other
proceedings whatsoever in connection with this Guaranty, then the Guarantor shall pay to the

- Agent upon demand all fees, costs and expenses incurred by the Agent or the Banks in

" connection therewith, including, without. limitation, reasonable attorney’s fees, court costs and
filing fees (all of which are referred to. herein as the “Enforcement Costs™), in addition to all
other amounts due hereunder.

12.  Successors and Assigns; Joint and Several Liability. This Guaranty shall inure to
the benefit of the Agent and its successors and assigns. This Guaranty shall be binding on the
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Guarantor and the successors and assigns of the Guarantor. It is agreed that the liability of the
Guarantor hereunder is several and independent of any other guarantees or other obligations at
any time in effect with respect to the Obligations or any part thereof and that the liability of the
Guarantor hereunder may be enforced regardless of the existence, validity, enforcement. or non-
enforcement of any such other guarantees or other obligations.

13.  No Waiver of Rights. No delay or failure on the part of the Agent to exercise any
right, power or privilege under this Guaranty or any of the other Loan Documents shall operate
as a waiver thereof, and no smgle or partial exercise of any right, power or privilege shall
preclude any other or further exercise thereof or the exercise of any other power or right, or be

. deemed to establish a custom or course of dealing or performance between the parties hereto.
The rights and remedies herein provided are cumulative and not exclusive of any rights or
remedies provided by law. No notice to or demand on the Guarantor in any case shall entitle the
Guarantor to any other or further notice or demand in the same, similar or other circumstance.

14. Modification. The terms of this Guaranty may be waived, discharged, or
terminated only by an instrument in wntmg signed by the party against which enforcement of the
change, waiver, discharge or termination is sought. No amendment, modification, waiver or
other change of any of the terms of this Guaranty shall be effective without the prior written
consent of the Agent.

15. Joinder. ‘Any action to enforce this Guaranty may be brought against the
Guarantor without any reimbursement or joinder of the Borrower or any other guarantor of the
Obligations in such action. L

16.  Sevérability. If any provision of this Guaranty is deemed to be invalid by reason
of the operation of law, or by reason of the interpretation placed thereon by any administrative
agency or any court, the Guarantor and the Agent shall negotiate an equitable adjustment in the
provisions of the same in order to effect, to the maximum extent permltted by law, the purpose of

~ this Guaranty and the validity and enforceability of the remammg provisions, or portions or
' apphcatlons thereof, shall not be affected thereby and shall remain in full force and effect.

, '17.  Applicable Law This Guaranty is governed as to vahdlty, mtelpretatlon, effect |
and in all other respects by laws and decisions of the State of Illinois.

18, Notices. All notices, communications and waivers under this Guaranty shall be in
wntmg and shall be (a) delivered in person, (b) mailed, postage prepald, either by registered or
certified mail, return receipt requested, or (c) by overnight express carrier, addressed in each case
as follows:

' To Agent: - LaSalle Bank National Association
~ Suite 1225 '
135 South LaSalle Street
Chicago, Illinois 60603
Attn: Thomas G. Jeffery,
Senior Vice President

384644.1 044497-38609 7
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withacopyto: LaSalle Bank National Association
4 : Suite 1425
135 South LaSalle Street
Chicago, Illinois 60603 :
Attn: Commercial Real Estate Syndications

- with a copy to: ' Schwartz Cooper Chartered ,
180 North LaSalle Street, Suite 2700
Chicago, Illinois 60601
Attn: Michael S. Kurtzon, Esq.

To Guarantor: . Opus West Corporation
2555 Bast Camelback Road, Suite 800
Phoenix, Arizona 85016-9267
Attn: Senior Vice President, Real Estate,
Finance and Sales

with a copy to: ' Opus West Corporation
_ : 2555 East Camelback Road, Suite 800
N o Phoenix, Arizona 85016-9267
Attn: Legal Department

withacopyto: ' Gallagher & Kennedy, P.A.
: 2575 Bast Camelback Road, 11™ Floor
Phoenix, Arizona 85016-9225
Attn; Gregory L. Mast, Esq.

or to any other address as to any of the parties hereto, as such party shall designate in a written
notice to the other parties hereto. All notices sent pursuant to the terms of this Section shall be
* deemed received (i) if personally delivered, then on the date of delivery, (i) if sent by overnight,
express carrier, then on the next federal banking day immediately following the day-sent, or
(iii) if sent by registered or certified mail, then on the earlier of the third federal banking day

i

following the day sent.or when actually received. -

19. CONSENT TO JURISDICTION. TO INDUCE THE AGENT TO ACCEPT
THIS GUARANTY, THE GUARANTOR IRREVOCABLY AGREES THAT, SUBJECT TO
THE AGENT’S SOLE AND ABSOLUTE ELECTION, ALL ACTIONS OR PROCEEDINGS
IN ANY WAY ARISING OUT OF OR RELATED TO THIS GUARANTY WILL BE
LITIGATED IN COURTS HAVING SITUS IN CHICAGO, ILLINOIS. THE GUARANTOR
HEREBY CONSENTS AND SUBMITS TO THE JURISDICTION OF ANY COURT .
LOCATED WITHIN CHICAGO, ILLINOIS, WAIVES PERSONAL SERVICE OF PROCESS
AND AGREES THAT ALL SUCH SERVICE OF PROCESS MAY BE MADE BY
- REGISTERED MAIL DIRECTED TO THE GUARANTOR AT THE ADDRESS STATED
HEREIN AND SERVICE SO MADE WILL BE DEEMED TO BE COMPLETED UPON.
ACTUAL RECEIPT. 4
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20 WAIVER OF DEFENSES. OTHER THAN CLAIMS BASED UPON THE
' FAILURE OF THE AGENT TO ACT IN A COMMERCIALLY REASONABLE MANNER,

THE GUARANTOR WAIVES EVERY PRESENT AND FUTURE DEFENSE (OTHER THAN
THE DEFENSE OF PAYMENT IN FULL), CAUSE OF ACTION, COUNTERCLAIM OR
SETOFF WHICH THE GUARANTOR OR THE BORROWER MAY NOW HAVE OR
HEREAFTER MAY HAVE TO ANY ACTION BY AGENT IN ENFORCING THIS
GUARANTY OR ANY OF THE LOAN DOCUMENTS. THIS PROVISION IS A MATERIAL
INDUCEMENT FOR THE AGENT’S GRANTING ANY FINANCIAL ACCOMMODATION
TO THE BORROWER.

21.  .WAIVER OF JURY TRIAL. THE GUARANTOR AND THE AGENT (BY
ACCEPTANCE HEREOF), HAVING BEEN REPRESENTED BY COUNSEL, EACH
KNOWINGLY AND VOLUNTARILY WAIVES ANY RIGHT TO A TRIAL BY JURY IN
ANY ACTION OR PROCEEDING TO ENFORCE OR DEFEND ANY RIGHTS UNDER
THIS GUARANTY OR UNDER ANY AMENDMENT, INSTRUMENT, DOCUMENT OR
AGREEMENT DELIVERED OR WHICH MAY IN THE FUTURE BE DELIVERED IN
CONNECTION HEREWITH AND AGREES THAT ANY SUCH ACTION OR
- PROCEEDING WILL BE TRIED BEFORE A COURT AND NOT BEFORE A JURY. THE -
GUARANTOR AGREES THAT THE GUARANTOR WILL NOT ASSERT ANY CLAIM
AGAINST THE AGENT OR THE BANKS ON ANY THEORY OF LIABILITY FOR
SPECIAL, INDIRECT, CONSEQUENTIAL, INCIDENTAL OR PUNITIVE DAMAGES.

22, WAIVER GUARANTOR HEREBY WAIVES (i) ANY RIGHT TO REQUIRE
AGENT AND/OR BANKS TO DO ANY OF THE FOLLOWING BEFORE GUARANTOR IS
OBLIGATED TO PAY OR PERFORM THE OBLIGATIONS OR BEFORE AGENT AND/OR
THE BANKS MAY PROCEED AGAINST GUARANTOR: (A) SUE OR EXHAUST
REMEDIES AGAINST BORROWER OR ANY OTHER PERSON LIABLE FOR THE
* OBLIGATIONS OR ANY PORTION THEREOF, (B) SUE ON AN ACCRUED RIGHT OF
ACTION IN RESPECT OF ANY OBLIGATIONS OR BRING ANY OTHER ACTION,
EXERCISE ANY OTHER RIGHT, OR EXHAUST ANY OTHER REMEDY, OR (C)
 ENFORCE RIGHTS AGAINST BORROWER’S ASSETS OR THE COLLATERAL
PLEDGED BY BORROWER TO SECURE THE OBLIGATIONS; AND (ii) ANY RIGHTS
RELATING TO TIMING, MANNER OR CONDUCT OF AGENT’S ENFORCEMENT OF
RIGHTS AGAINST BORROWER’S ASSETS OR THE COLLATERAL PLEDGED BY
'BORROWER TO SECURE THE OBLIGATIONS.

' 23.  Financial Covenants.

(a) At all times during the term of the Loans, Guarantor shall comply with the
" following covenants (collectively, the “Financial Covenants™):

{ (1) Guarantor shall maintain an Adjusted Tanglble Net Worth (as '
7 heremaﬁer defined) of at least $75,000,000.00. Guarantor’s Adjusted Tangible

~ Net Worth shall be calculated as of the end of each fiscal quarter and fiscal year.

|
|
|
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(ii) - Guarantor shall ﬁlaintain, in the aggregate, liquid assets in the form
of cash or cash equivalents satisfactory to Agent of not less than Two Million and -
00/100 Dollars ($2,000,000.00).

(iii) From the date hereof through December 31, 2007, Guarantor shall
maintain a Leverage Ratio (as hereinafter defined) of equal to or less than 6.0:1.0.
At all times after January 1, 2008, Guarantor shall maintain a Leverage Ratio of
equal to or less than 5.0:1.0. Guarantor’s Leverage Ratio shall be calculated at of
the end of each fiscal quarter and fiscal year.

(iv)  From the date hereof through December 31, 2007, Guarantor shall

maintain an Outstanding Bank Debt Ratio (as hereinafter defined) equal to or less

. than 5.0:1.0. At all times after January 1, 2008, Guarantor shall maintain an

Outstanding Bank Debt Ratio equal to or less than 4.0:1.0. Guarantor’s

Outstanding Bank Debt Ratio shall be calculated at of the end of each fiscal
quarter and fiscal year. '

For purposes of this section, (i) “Adjusted Tangible Net Worth” shall mean the
sum of all items which, in accordance with generally accepted accounting principals,
consistently applied (“GAAP”), would be included as tangible assets plus Subordinated
Affiliate Debt, less Indebtedness and all items which, in accordance with GAAP, would
be included as minority interests, (ii) “Subordinated Affiliate Debt” shall mean all non-
contingent liabilities owed by Guarantor to one or more Affiliates of Guarantor which are
junior and subordinate to the liabilities of Guarantor and Borrower to- the Banks, (jii)
“Indebtedness” shall mean all items, which in accordance with GAAP, would be included:
as liabilities on the consolidated balance sheet of Guarantor other than Subordinated
Affiliate Debt, (iv) “Leverage Ratio” shall mean the ratio of Indebtedness to Adjusted
Tangible Net Worth, (v) “Outstanding Bank Debt” shall mean (without duplication) the
aggregate of all of Guarantor’s indebtedness, obligations and other liabilities to banks and
other financial institutions less Subordinated Affiliated Debt for or with respect to (A) -
borrowed money, (B) reimbursement obligations with respect to letters of credit or
similar instruments for which have been drawn and (C) all other items which, in’
accordance with GAAP, would be included as liabilities on the consolidated balance
sheet of Guarantor; and (vi)- “Outstanding Bank Debt Ratio” shall mean the ratio of
Outstanding Bank Debt to Adjusted Tangible Net Worth. Such market values shall be set
forth on a schedule prepared and certified by Guarantor and approved by Agent.

: () Guarantor’s failure to comply with all the Financial Covenants shall be
constitute an Event of Default under the Loan Agreement and other Loan Documents.

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
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. IN WITNESS WHEREOF, the Guarantor has executed this Guaranty-as of thé date first
above vLJritten. : , ‘

OPUS WEST CORPORATION, a Minnesota
corporation '

Name: oge!

i
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ENVIRONMENTAL INDEMNIFICATION AND'RELEASE AGREEMENT
(Hermosa Village Senior Living Apartments, Tucson, Arizona - Land Loan)

This Environmental Indemnification and Release Agreement (this "Agreement") is made
as of the 30® day of October, 2006, by and between HVSL TUCSON, L.L.C., a Delaware
limited liability company {(“Bomower"), and. OPUS WEST CORPORATION, a Minnesota
corporation’ ("Guarantor"), and RICHTER-SCHROEDER COMPANY, INC., a Wisconsin
corporation (together with its successors and assigns, "Lender").

RECITALS

Borrower has requested that Lender make a loan (the "Loan") to Borrower evidenced by
a Promissory Note of even date herewith made by Borrower payable to the order of Lender in the
principal face amount of EIGHT MILLION AND NO/100 DOLLARS ($8,000,000.00), which
Loan is secured by, among other things, a Deed of Trust, Assignment of Rents and Leases,
Security Agreement and Fixture Filing (the "Deed of Trust") of even date herewith encumbering
certain real and personal property as therein described (collectively, the "Property"), including
the land described in Exhibit "A" which is attached hereto and made a part hereof. As a
condition precedent to making the Loan, Lender has required that Borrower and Guarantor
- execute and deliver this Agreement to Lender. The term "Loan Documents" is used herein as
defined in the Deed of Trust. This Agreement is one of the Loan Documents, but this Agreement
is not secured by the Deed of Trust. Therefore, no enforcement action under this Agreement will
be subject to the bar date set forth in A R.S. Section 33-814.A.

. AGREEMENTS

1. Definitions. As used in this Apgreement, the terms -&eﬁned in the Preamble and in
the Recitals hereto. shall have the respective meanings specified therein, and the following
additional terms shall have the meanings specified: :

. _ "Claim" means any controversy or claim between one or more Obligors and
Lender, whether arising in contract or tort or by statute, that arises out of or relates to this
Agreement, including any renewals, extensions or modifications hereof,

"Cut-Off Date" means the earlier of the following two dates: (a) the date on which

the indebtedness and obligations secured by the Deed of Trust have been paid and performed in

- full and the Deed of Trust has been released; or (b) the date on which the lien of the Deed of
Trust is fully and finally foreclosed or a conveyance by deed in lieu of such foreclosure is fully
and finally effective and possession of the Property has been given to and accepted by the
purchaser or grantee free of occupancy and claims to occupancy by Obligors and their heirs,
devisees, representatives, successors and assigns; provided, however, that if such payment,
performance, release, foreclosure or conveyance is challenged in proceedings under any Debtor
Relief Law or otherwise, the Cut-Off Date shall be deemed not to have occurred until such

challenge is validly released, dismissed with prejudice or otherwise barred by law from further
assertion. : ‘
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"Debtor Relief Law" means any federal, state or local law, domestic or foreign, as
now or hereafter in effect relating to bankruptcy, insolvency, liquidation, receivership,
reorganization, arrangement, composition, extension or adjustment of debts, or any similar law
affecting the rights of creditors.

"Default" has the meaning ascribed to such term in the Deed of Trust and includes
any breach of any covenant, representation or warranty and any other default under this
Agreement, subject to any applicable notice and cure period.

"Default Rate" has the meaning ascﬁbed to such term in the Note.

"Environmental Assessment” means a report (including all drafts thereof) of an
environmental assessment of the Property of such scope as may be requested by Lender or
another Indemnified Party, including the taking of soil borings and air and groundwater samples
and other above- and below-ground testing, by a consulting firm acceptable to such Indemnified
Party and made in accordance with the established guidelines of such Indemnified Party.

"Environmental Claim" means any written investigative, enforcement, cleanup,
removal containment, remedial or other private or governmental or regulatory action at any time
threatened, instituted or completed pursuant to any applicable Environmental Requirement,
against Borrower or Obligor against or with respect to the Property or any condition, use or
activity on the Property (including any such action against Lender), and any claim at any time
threatened or made by any person against Obligor or against or with respect to the Property or .
any condition, use or activity on the Property (including any such claim against Lender), relating
to damage, contribution, cost recovery, compensation, loss or injury resulting from or in any way
arising in connection with any Hazardous Material or any Environmental Requirement.

~ "Environmental Damages" means all written claims, demands, liabilities

(including strict liability), losses, damages (including consequential damages), causes of action,

. judgments, penalties, fines, costs and expenses (including fees, costs and expenses of attorneys,

consultants, contractors, experts and laboratories), of any and every kind and character,

contingent or otherwise, matured ‘or unmatured, known or unknown, foreseeable or

unforeseeable, made, incurred, suffered, brought, or imposed at any time and from time to time,

and arising in whole or in part from any of the following matters, regardless of whether caused

by an Obligor or a tenant or subtenant, or a prior owner of the Property or its tenant or subtenant,
or any third party: :

(@)  The presence of any Hazardous Material on the Property, or any escape,
seepage, leakage, spillage, emission, release, discharge or disposal of any Hazardous Material on
or from the Property, or the migration or release or threatened migration or release of any
Hazardous Material to, from or through the Property, on or before the Cut-Off Date; or

(b) Any act, omission, event or circumstance existing or occurring in
connection with the handling, treatment, containment, removal, storage, decontamination, clean-
up, transport or disposal of any Hazardous Material which is or was present on the Property on or
before the Cut-Off Date; or ’
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(c)” The breach of ‘ any representation, warranty, covenant or agreement
contamned in this Agreement because of any event or condition occurring or existing on or before
the Cut-Off Date; or

(d)  Any violation on or before the Cut-Off Date, of any Environmental
Requirement in effect on or before the Cut-Off Date, regardless of whether any act, omission,
event or circumstance giving rise to the violation constituted a violation at the time of the
occurrence or inception of such act, omission, event or circumstance; or :
| (6 Any Environmental Claim, or. the filing or imposition of any
environmental lien against the Property, because of, resulting from, in connection with, or arising
out of any of the matters referred to in clauses (a) through (d) preceding.

Without limiting the generality of the foregoing, - "Environmental Damages” includes: (i) the
investigation or remediation of any such Hazardous Material or - violation of any such

~ Environmental Requirement, including the preparation of any feasibility studies or reports and
the performance of any cleanup, remediation, removal, response, abatement, containment,
closure, restoration, monitoring or similar work required by any Environmental Requirement or
necessary to have full use and benefit of the Property as contemplated by the Loan Documents
(including any of the same in connection with any foreclosure action or transfer in lien thereof);
(ii) injury or damage to any person, property or natural resource occurring on or off the Property,
including the cost of demolition and rebuilding of any improvements on real property; (iii) all
liability to pay or indemnify any person or governmental authority for costs expended in
conriection with any of the matters included within this definition of Environmental Damages;
(iv) the investigation and defense of any claim, whether or not such claim is ultimately defeated;
and (v) the settlement of any claim or judgment. '

. ""Environmental Documents" means those documents listed on Exhibit "B" which
is attached hereto and made a part hereof, -

."Environmental Law" means any federal, state or local law, statute, ordinance,
code, rule, regulation, license, authorization, decision, order; injunction, decree, or rule of
common law, and any judicial interpretation of any of the foregoing, which pertains to health,
safety, any Hazardous Material, or the environment (including ground or air or water or noisé
pollution or contamination, and underground or aboveground tanks) and shall include the Solid
Waste Disposal Act, 42 U.S.C. § 6901, et seq.; the Comprehensive Environmental Response,
Compensation and Liability Act of 1980, 42 U.S.C. § 9601, et seq. ("CERCLA"), as amended by
the Superfund Amendments and Reauthorization Act of 1986 ("SARA"); the Hazardons
Materials Transportation Act, 49 U.S.C. § 1801, et seq.; the Federal Water Pollution Control Act,

"33 U.S.C. § 1251, et seq.; the Clean Air Act, 42 U.S.C. § 7401, et seq.; the Toxic Substarices
Control Act, 15 U.S.C. § 2601, et seq.; the Safe Drinking Water Act, 42 U.S.C. § 300f, et seq.;
and any other staté or federal environmental statutes, and .all rules, regulations, orders and

decrees now or hereafter promulgated under any of the foregoing, as any of the foregoing now

.

exist or may be changed or amended or come into effect in the fufure.

"Environmental Requirement" means any Environmental Law, agreement or
restriction (including any condition or requirement imposed by any insurance or surety
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cothpany), as the same now exists or may be changed or amended or come into effect in the
future, which pertains to health, safety, any Hazardous Material, or the environment, including
ground, air, water or noise pollution or contamination, and underground or aboveground tanks.

"Hazardous Material" means any substance, whether solid, liquid or gaseous: (a)
which is listed, defined or regulated as a "hazardous substance," "hazardous waste" or "solid
waste," or otherwise classified as hazardous or toxic, in or pursuant to any Environmental
Regquirement; or (b) which is or which contains asbestos, radon, any polychlorinated biphenyl,
urea formaldehyde foam insulation, explosive or radioactive material, or motor fuel or other
petroleum hydrocarbons; or (c) which causes or poses a threat to cause a contamination or
“nuisance on the Property or any adjacent property or a hazard to the environment or to the health
or safety of persons on the Property. Notwithstanding the foregoing, the term "Hazardous
Material" shall not include any substance stored or used by Borrower or its designees in the
ordinary course of constryction or business and in compliance with Environmental Law.

"Indemnified Party" means each of the following persons and entities: (a) Lender
or any subsequent holder of the Note; (b) Trustee; (c) any persons or entities owned or controlled
by, owning or controlling, or under common control or affiliated with, Lender, any subsequent
holder of the Note, and/or Trustee; (d) any participants of the Loan; (e) the directors, officers,
partners, employees, attorneys and agents of each of the foregoing persons and entities; and (f)
the heirs, personal representatives, successors and assxgns of each of the foregoing persons and
entities. '

“Loan Documents" has the meaning ascribed to such term in the Deed of Trust.

. "Qbligor" means any individual Borrower or Guarantor and "Obligors" means
some or all of the persons and entities comprising Borrower and/or Guarantor, collectively. .

"On" or "on" when used with respect to the Property or any property adjacent to
the Property means "on, m, under, above or about."

"Trustee" means the Trustee under the Deed of Trust.

2. Representations and Warranties. Each Obligor, to the best of each Obligor’s
knowledge, hereby represents and warrants to, and covenants with, Lender, except as disclosed
in the Environmental Documents, as follows:

(@)  During the period of Borrower's ownership of the Property, the Property
has not been used for industrial or manufacturing purposes, for landfill, dumping or other waste
disposal activities or operations, for generation, storage, use, sale, treatment, processing,
recycling or disposal of any Hazardous Material, for underground or aboveground storage tanks,
or for'any other use that could give rise to the release of any Hazardous Material on the Property;
to the best of Obligors' knowledge, no such use of the Property occurred at any time prior to the

~ period of Borrower's ownership of the Property; and to the best of Obligors' knowledge, no such
_ use on any adjacent property occurred at any time prior to the date hereof;
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(b) = To the best of Obhgors knowledge, there is no Hazardous Material,
storage tank (or similar vessel) whether underground or otherwise, sump or well currently on the

Property,

(c)  Obligors have received no written notice and have no knowledge of any
Environmental Claim or any completed, pending or proposed or threatened investigation or
mqulry concemmg the presence or release of any Hazardous Material on the Property or
concerning whether any condition, use or activity on the Property is in violation of any
Environmental Requirement;

(d) To the best of Obligors' knowledge, the present conditions, uses and
activities of and on the Property do not violate any Environmental Requirement and the use of
the Property which Borrower (and each tenant and subtenant, if any) makes and intends to make
of the Property complies and will comply with all applicable Environmental Requirements;

(¢)  The Property does not appear on and to the best of Obligors' knowledge
has never been on the National Priorities List, any federal or state "superfund" or "superlien" list,
or any other list or database of properties maintained by any local, state or federal agency or
department showing properties which are known to contain or which are suspected of ‘containing
a Haza.rdous Material;

() No action, has been taken to designate the Property as a hazardous waste
property or border zone property or otherwise to restrict the land use of the Property (including
throtigh a moratorium on new land uses), nor does any Obligor know of any basis for such
desrgnatlon or other restriction;

f () Obligors have never applied for and been denied -environmental
mparrmeut habrhty insurance coverage relating to the Pr0perty; and

(h) No Obligor, and to Obligors' knowledge, no tenant or subtenant, has
obtained or is required to obtain any permit or authorization to construct, occupy, operate, use or
conduct any activity on any of the Property by reason of any Environmental Requirement.

3. Violations. Obligors will not cause, commiit, permit or allow to continue (i) any
violation of any Environmental Requirement (a) by any person or entity, including any Obligor,
.or (b) by or with respect to the Property or any use of or activity on' the Property, or (ii)'the
attachment of any lien to the Property under any Environmental Law. Obligors will not place,
‘install, dispose of or release, or cause, permit, or allow the placing, installation, disposal, spilling,
leaking, dumping or release of, any Hazardous Material (other than the Hazardous Materials
located on the Property .and not required to be removed pursuant to the Environmental
Documents) or storage tank (or similar vessel) on the Property and will keep the Property free of
Hazardous Material. Notwithstanding the foregoing provisions of this Section 3, Obligors shall
not be in Default under this Section 3 should Obligors store minimal quantities of substances on
the Property which technically could be considered Hazardous Material; provided that such
substances' are of a type and are held only in a quantity normally used in connection with the
construction, occupancy or operation of comparable buildings (such as cleaning fluids and

* supplies normally used in the day-to-day operation of business offices), and such substances are
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‘being held, stored and used in coinplete and strict compliance with all applicable Environmental
Requirements. The indemnity in Section6 of this Agreement shall always apply to such
substances, and it shall be and continue to be the responsibility of Obligors to take all rémedial -
actions required under and in accordance with Section 5 of this Agreement in the event of any
unlawfu.l release of any such substance.

4. Notice to. Lender. Obligors shall promptly deliver to Lender a copy of each
written report pertaining to the Property-or to any Obligor with regard to the Property prepared
by or on behalf of any Obhgor pursuant to any Environmental Requirement. Obligors shall
promptly advise Lender in writing of any Environmental Claim or of the discovery of any
Hazardous Material on the Property as soon as any Obligor first obtains knowledge thereof,
including a full description of the nature and extent of the Environmental Claim and/or
Hazardous Material and all relevant circumstances.

5. Remedial Actions.

(a)  Except as permitted under Section 3 above, if any Hazardous Material is
discovered on the Property at any time and regardless of the cause, Obligors shall promptly at
Obligors' sole risk and expense remove, treat, and dispose of the Hazardous Material in
compliance with all applicable Environmental Requirements and solely under Obligor's (or any
of their) name (or if such removal is prohibited by any Environmental Requirement take
whatever action as is required by any Environmental Requirement) in addition to taking such
other action as is necessary to have the full use and benefit of the Property as contemplated by -
the Loan Documents. Within fifteen (15) days after completion of such remedial actions,
Obligors shall obtain and deliver to Lender an Environmental Assessment of the Property made
after such completion and confirming to Lender’s satisfaction that all required remedial action as
stated above has been taken and successfully completed and that there is no evidence or
suspicion of any contamination or risk of contamination on the Property or any adjacent

property, or of v101at10n of any Envuonmental Requirement, with respect to any such Hazardous
Material.

: ()  After the occurrence and during the continuance of a Default, Lender may
but shall never be obligated to, remove or cause the removal of any Hazardous Material from the
Property (other than the Hazardous Matenials located on the Property and not required to be
removed pursuant to the Environmental Documents or if removal is prohibited -by any
Environmental Requirement, take or cause the taking of such other action as is required by any
Environmental Requirement) if Obligors fail to promptly commence such remedial actions
following discovery and thereafter diligently prosecute the same to the: satisfaction of Lender
(without limitation of Lender's rights to declare a Default under any of the Loan Documents and-
to exercise all rights and remedies available by reason thereof). Lender and its designees are-
hereby granted access to the Property at any time or times, upon reasonable written notice, and a
license which is coupled with an interest and irrevocable, to remove or cause such removal orto
take or cause the taking of any such other action.

6. Indemnity. Obligors hcreby agree to protcct,' indcmnify, defend ﬁnd ‘hold

Indemnified Parties and each of them harmless for, from and against, and, if and to.the extent
paid, reimburse them on demand for, any and all Environmental Damages. Without limitation,
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the foregoing indemnity shall apply to each Indemnified Party with respect to Environmental
Damages which in whole or in part are caused by or arise out of the negligence of such (and/or
any other) Indemnified Party. However, such indemnity shall not apply to the extent that the
subject of the indemnification is caused by or arises out of the gross negligence or -willful
misconduct of an Indemnified Party. Upon demand by Lender, Obligors shall diligently defend

* any Environmental Claim,.except any Environmental Claim which arises from the gross
negligence or willful misconduct of an Indemnified Party, which affects the Property or is made
or commenced against Lender, whether alone or together with Obligors or any other person, all
at Obligors' own cost and expense and by counsel to be approved by Lender in the exercise of its
reasonable judgment. In the alternative, at any time Lender may elect to conduct its own defense
through counsel selected by Lender and at the cost and expense of Obligors.

7. Consideration; Survival; Cumulative Rights. Obligors acknowledge that Lender
has relied and will rely on the representations, warranties, covenants and agreements herein in
closing and funding the Loan and that the execution and delivery of this Agreement is an
essential condition but for which Lender would not close or fund the Loan. The representations,
warranties, covenants and agreements in this Agreement shall be binding upon Obligors and their
successors, assigns and legal representatives and shall inure to the benefit of Lender and its
successors, assigns and legal representatives and participants in the Loan; and shall terminate as
set forth in the last sentence of this Section 7. The obligations of Obligors under this Agreement
are not secured by the Deed of Trust. Any amount to be - paid under this Agreement by Obligors
(or any of them) shall be 2 demand obligation owing-by Obligors (which Obligors hereby

< promise to pay). Lender's rights under this Agreement shall be in addition to all rights of Lender
¢ | under the Loan Documents or at law or in equity, and payments by Obligors under this.
L Agreement shall not reduce Obligors' obligations and liabilities under any of the Loan
Documents. The liability of Obligors or any other person under this Agreement shall not be
limited or impaired in any way by any provision in the Loan Documents or applicable law
limiting Obligors' or such other person's liability or Lender's recourse or rights to a deficiency
judgment, or by any chanige, extension, release, inaccuracy, breach or failure to perform by any
party under the Loan Documents, Obligors' (and, if applicable, such other person's) liability
hereunder being direct and primary and not as a’guarantor or surety. Notwithstanding the
foregoing, any Guarantor's obligations under this Agreement are separate from and in addition to
such Guarantor's obligations under any separate Guaranty Agreement executed in connection
with the Loan. Obligors hereby assign and irrevocably transfers to Lender any and all rights of
subrogation, contribution, indemnification, reimbursement or similar rights it may have against
any other Obligor or any other person for Environmental Damages. Nothing in-this Agreement
or in any other Loan Document shall limit or impair any rights or remedies of Lender, Trustee
and/or any other Indemnified Party against Obhgors or any other person under any
Environmental Requirement or otherwise at law or in equity, including without limitation any
rights of contribution or indemnification. Notwithstanding anything contained herein to the
contrary, the indemnity obligations of Obligors and all other obligations of Obligors hereunder
shall terminate on that date that is twenty-four (24) months after the Cut-Off Date.

8. Environmental Assessments If any Indemnified Party shall ever have reason to
believe that any Hazardous Material affects the Property, or if any Environmental Claim is made
or threatened, or if a Default shall have occurred and be continuing, or upon the occurrence of
the Cut-Off Date if requested by any Indemnified Party, Obligors shall at their expense provide
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to such Indemnified Party from time to time, in each case within forty-five (45) days after
request by such Indemnified Party, an Environmental Assessment made after the date of such
request. Obligors will cooperate with each consulting firm making any such Environmental .
Assessment and will supply to the consulting firm, from time to. time and promptly on request,
all information available to Obligors to facilitate the completion of the Environmental
Assessment. If Obligors fail to furnish any Indemnified Party within twenty (20) days after such
Indemnified Party's: rcquest with a copy of an agreement with an acceptable environmental
consulting firm to provide such. Environmental Assessment, Lender may cause any such
Environmental Assessment to be made at Obligors' expense and risk, other than costs for repair
or property damaged by the Environmental Assessment, which shall be the sole responsibility of

-the Indemnified Party. Lender and its designees are hereby granted access to the Property at any

time or times, upon reasonable written notice, and a license which is coupled with an interest and
irrevocable, to make or cause to be made such Environmental Assessments. All costs and

_ expenses incurred by any Indemnified Party in connection with any Environmental Assessment

conducted in accordance with this Section 8 shall be paid by Obligors. Lender may disclose to
interested parties any- information Lender ever has about the environmental condition or the
compliance of the Property, but shall be under no duty to disclose such information except as
may be required by law. Lender shall be under no duty to make any Environmental Assessment
of the Property, and in no event shall any such Environmental Assessment by Lender be or give
rise to a representation that any Hazardous Material is or is not present on the Property, or that
there has been or shall be compliance with any Environmental Requirement, nor shall Obligors
or any other person be entitled to rely on any Environmental Assessment made by or at the
request of Lender.

9. Information. The results of all investigations conducted and/or Environmental
Asséssments prepared by or for any Indemnified Party shall be and at all times remain the
property of the Indemnified Party and under no circumstances shall any Indemnified Party have
any obligation whatsoever to disclose or otherwise make available to Obligors or any other party.

such results or any other information obtained by any Indemnified Party in connection with such

investigations and reports. Notwithstanding the foregoing, Indemnified Parties -hereby reserve
the right, and Obligors hereby expressly authorize any Indemnified Party, to make available to
any party (including any governmental agency or authority and any prospective bidder at any
foreclosure sale of the Property) any and all Environmental Assessments that any Indemnified
Party may have with respect to the Property. Obligors consent to Indemnified Parties notifying
any party (either as part of a notice of sale or otherwise) of the availability of any or all of the
Environmental Assessments and the information contained therein. Obligors acknowledge that
Indemnified Parties cannot control or otherwise assure the truthfulness or accuracy of the
Environmental Assessments, and further acknowledge that the release of the Environmental
Assessments, or any information contained therein, to prospective bidders at any foreclosure sale
of the Property may have a material and adverse effect upon the amount that a party may bid at
such sale. Obligors agree that Indemnified Parties shall have no liability whatsoever as a result
of delivering any or all of the Environmental Assessments or any information contained therein
to any third party, and Obligors hereby release and forever discharge Indemnified Parties from
any and all claims, damages, or causes of action, arising out of, connected with or incidental to
the Bnvironmental Assessments or the delivery thereof.
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10.  Cross-Default with Loan Documents. Any Default under this Agreement shall
constitute a Default under the Loan Documents. In addition, any Default under any of the Loan
Documents shall constitute a Default hereunder. o

11.  Payable on DemaiiQ; Remedies. Any amounts to be paid under this Agreement by

Obligors (or any of them) from time to time shall be payable by Obligors within twenty (20)
days after written demand by Lender or any other Indemnified Party.

12.  No Waiver. N6 delay or omission by Lender to exercise any right under this
Agreement shall impair any such right nor shall it be construed to be a waiver thereof. No
waiver of any single breach or default under this Agreement shall be deemed a waiver of any

13.  Notices. All notices, requests, consents, demands and other communications
required or which any party desires to. give hereunder shall be in writing and shall be deemed
sufficiently given or furnished if delivered by personal delivery, by courier, or by registered or

complete when the requirements of that statute are met. Notwithstanding the foregoing, no
notice of change of address shall be effective except upon actual receipt. This Section 13 shall
not be construed in any way to affect or impair any waiver of notice or demand provided in any

Loan Document or to require giving of notice or demand to or upon any person in any situation
or for any reason. ‘ C

15.  Construction. Whenever in this Agreement the singular number is used, the same
shall include plural where appropriate, and vice versa; and words of any gender in this
Agreement shall include each other gender where appropriate. The headings in this Agreement
are for convenience only and shall be disregarded in the interpretation hereof. Reference to
“person” or “entity" means firms, associations, partnerships, joint ventures, trusts, limited
liability companies, corporations and other legal . entities, including public or governmental
bodies, agencies or instrurnentalities, as well as natural persons. The words “include" and
“including" shall be interpreted as if followed by the words "without limitation "

© QBPHX\800036.00090\2045682.4 9-
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P 16.  Joint and Several Liability and Waivers by Obligors.

‘(@)  Bach Obligor agrees that it is jointly and Severally liable to Indemnified
Parties for the payment of all obligations arising under this Agreement, and that such liability is
independent of the obhgatxons of the other Obligors. Any Indemnified Party may bring an action
against any Obligor, whether or not any action is brought against the other Obligors.

(b) Each Obligor agrees that any release which may be given by any
Indemnified Party to the other Obligors will not release such Obligor from its obligations under . -
this Agreement.

()  Each Obligor waives any right to assert against any Indemnified Party any
defense, setoff, counterclaim, or claims which such Obligor may have against the other Obligors
or any other party liable to Indemnified Parties or any of them for the obligations of Obligors
under this Agreement.

(d) Each Obligor agrees that it is ‘solely responsible for keeping itself
informed as to the financial condition of the other Obligors and of all circumstances which bear
upon the risk of nonpayment. Each Obligor waives any right it may have to require Indemnified
Parties to disclose to such Obligor any information which Indemnified Parties or any of them
may now or hereafter acquire concerning the financial condition of the other Obligors.

(¢)  Each Obligor waives all rights to notices of acceptance of this Agreeme_ht
and further waives all rights to notices of default or nonperformance by any other Obligor under
this Agreement. : '

® Each - Obligor waives any right of subrogation, reimbursement,
indemnification and contribution (contractual, statutory or otherwise), including any claim or
right of subrogation under any Debtor Relief Law, which such Obligor may now or hereafter
have against any other Obligor or any other person with respect to the obligations incurred under
this Agreement. Each Obligor waives any right to enforce any remedy that any Indemnified
Party now has or may hereafter have against any other Obligor.

17.  Applicable Law; Forum. This Agreement is performable in Maricopa County,
Arizona, and the laws of the State of Arizona, and applicable United States federal law shall
govem the rights and duties of the parties hereto and the validity, enforcement and interpretation
hereof. Obligors hereby irrevocably submit generally and unconditionally for itself and in
respect of its property to the jurisdiction of any state court, or any United States federal court,
sitting in the State of Arizona and to the jurisdiction of any state court or any. United States
federal court, 51ttmg in the state in which any of the Property is located, over any suit, action or
proceeding arising out of or relating to this Agreement or the Loan. Obligors hereby irrevocably
wave to the fullest extent perrmtted by law, any objection that Obligors may now or hereafter
have to the laying of venue in any such court and any claim that any such court is an
inconvenient forum. Obligors hereby agree and consent that, in addition to any methods of
service or process provnded for under applicable law, all service of process in any such suit,
action or proceeding in any state court, or any United States federal court, sitting in the state

= % specified above, may be made by certified or registered mail, return receipt requested, directed to

QBPHX\800036.00090\2045682.4 -10-
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.

Obli'gors at their address for notice stated below, or at a subsequent address of which Lender
received actual notice from Obligors in accordance with the Loan Documents, and service so
made shall be complete five (5) days after the same shall have been so mailed. Nothing herein
shall affect the right of Lender to serve process in any manner permitted by law or limit the right
of Lender to bring proceedings against Obligors in any other court or jurisdiction.

18:  Lender Assigns: Disclosure of Information. Lender may, at any time, sell,
transfer, or assign the Loan and any and all servicing rights with respect thereto, or grant
participations therein or issue mortgage pass-through certificates or other securities evidencing a
beneficial interest in a rated or unrated public offering or private placement. In the event of any
such sale, transfer or assignment of the Loan or any part thereof, the rights and benefits under
this Agreement may be transferred therewith to the extent applicable to the Loan or part thereof
being sold, transferred or assigned. Obligors waive notice of any sale, transfer or assignment of
the Loan or any part thereof, and agree that failure to give notice of any such sale, transfer or
assignment will not affect the liabilities of Obligors hereunder. Lender is hereby authorized to
disseminate any information it now has or hereafter obtains pertaining to the Property or this
Agreement, including credit and/or other information on Obligors and/or any party liable,
directly or indirectly, for any part of the obligations under this Agreement, to any actual or
prospective assignee or participant with respect to the Loan, to any of Lender's affiliates, to any
regulatory body having jurisdiction over Lender, and to any other parties as necessary or
appropriate in Lender's reasonable judgment. :

- 19. Execution; Modification. This Agreement may be executed in any number of -
identical counterparts, each of which shall be deemed an original for all purposes and all of
which constitute, collectively, one agreement. This Agreement may be amended -only by an
instrument in writing intended for that purpose executed jointly by an authorized representative
of each party hereto. ' ' :

20.  WAIVER OF JURY TRIAL. OBLIGORS AND LENDER HEREBY WAIVE .
TRIAL BY JURY IN RESPECT OF ANY "CLAIM" AS DEFINED IN SECTION 1. THIS
WAIVER IS KNOWINGLY, WILLINGLY AND VOLUNTARILY MADE BY OBLIGORS
AND LENDER, AND OBLIGORS AND LENDER HEREBY REPRESENT THAT NO
REPRESENTATIONS OF FACT OR OPINION HAVE BEEN MADE BY ANY PERSON-OR
ENTITY TO INDUCE THIS WAIVER OF TRIAL BY JURY OR TO IN ANY WAY MODIFY
OR NULLIFY ITS EFFECT. THIS PROVISION IS A MATERIAL INDUCEMENT F OR THE
PARTIES ENTERING INTO THIS AGREEMENT. OBLIGORS AND LENDER ARE EACH
HEREBY AUTHORIZED TO FILE A COPY OF THIS SECTION 20 IN ANY PROCEEDING
AS CONCLUSIVE EVIDENCE OF THIS WAIVER OF JURY TRIAL. EACH OBLIGOR
FURTHER REPRESENTS AND WARRANTS THAT IT HAS BEEN REPRESENTED IN
THE SIGNING OF THIS AGREEMENT AND IN THE MAKING OF THIS WAIVER BY
INDEPENDENT LEGAL COUNSEL, OR HAS HAD THE OPPORTUNITY TO BE
REPRESENTED BY INDEPENDENT LEGAL COUNSEL SELECTED OF ITS OWN FREE
WILL, AND THAT IT HAS HAD THE OPPORTUNITY TO DISCUSS THIS WAIVER WITH
COUNSEL.

21.  FINAL AGREEMENT. THIS AGREEMENT REPRESENTS THE FINAL
- AGREEMENT BETWEEN THE PARTIES AND MAY NOT BE CONTRADICTED BY

QBPHX\800036.00090\2045682.4. -11-
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EVIDENCE OF PRIOR, CONTEMPORANEOUS, OR SUBSEQUENT ORAL
AGREEMENTS OF THE PARTIES. THERE ARE NO UNWRITTEN ORAL AGREEMENTS
BETWEEN THE PARTIES. : :

IN WITNESS WHEREOQF, Borrower and Lender have caused this Agreement to be
executed as of the date first written above.

The address of Borrower is:

‘c/o Opus West Corporation

2555 East Camelback Road, Suite 800
Phoenix, Arizona 85016-9267 -
Attention: Vice President

The address of Guaxanfor is:

2555 East Camelback Road, Suite 800

Phoenix, Arizona 85016-9267

BORROWER: -

HVSL TUCSON, LL.C.,a Delaware limited
hablhty company

BY: OWR Hermosa, Inc., a Delaware

corporation,

Its Manager

By: ‘ !%fa 5{3 gbz‘g

Name:

Tltle Vice President
GUARANTOR

OPUS WEST CORPORATION, a Minnesota
corporation.

By: ' ' I)
Name: Charles Végﬁ

Title: Senior Vice President

The address of Lender is: , LENDER:

1110 North Old World Third Street RICHTER-SCHROEDER COMPANY , INC,,
Suite 320 : . a Wisconsin corporation
Milwaukee, Wisconsin 53202

By:
Name:
_ Title:

QBPHX\800036.00090\2045682.4 -12-
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EVIDENCE OF 'PRIOR, CONTEMPORANEOUS, OR SUBSEQUENT ORAL
AGREEMENTS OF THE PARTIES. THERE ARE NO UNWRITTEN ORAL AGREEMENTS

BETWEEN THE PARTIES.

executed as of the date first written above.

IN WITNESS WHEREOF, Borrower and Lender have caused this Agreement to be

‘The address of Borrower is:

c/o Opus West Corporatlon

2555 East Camelback Road, Suite 800

Phoemx Arizona 85016-9267
~ Attention: Vice President

The address of Guarantor is:

2555 East Camelbiack Road, Suite 800
" Phoenix, Arizona 35016-9267

The address of Lender is: |
1110 North Old World Third Street

Suite 320 .
Milwaukee, Wisconsin 53202

QBPHX\800036.00090\2045682.4

Title:

BORROWER:

HVSL TUCSON, L.L.C., a Delaware limited

liability company

BY: OWR Hermosa, Inc., a Delaware
' corporation,
Its Manager

By
Name:
Title:

' GUARANTOR:

 'OPUS WEST CORPORATION a Minnesota

corporatlon

By:
Name:

. LENDER:

RICHTER-SCHROEDER COMPANY INC,,

-a Wisconsin corporation

oy Tain el & Ui Fos
Name: Eméﬂ A S 4 Lwﬂ_l&'
Title: _ VIicE %IBED _
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EXHIBIT "A"

Parcel 1

Lot 123, HAROLD BELL WRIGHT ESTATES; lea County, Anzona, according
to the plat of record in the Office of the Pima County Recorder in Book 9 of
Maps, page 52, AND all that portion of the Northwest Quarter of the
Northwest Quarter of the Northwest Quarter of Section 7, Township 14
South, Range 15 East, Gila and Salt River Base and Meridian, Pima County,
Arizona, in the original right-of-way of East Speedway, vacated by Ordinance

- of the City of Tucson, as recorded in said Recorder's Office in Docket 3014 at

page 112 and conveyed by Quut Claim Deed recorded in said Docket 3014 at
page 120;

EXCEPT the following described parcel:
BEGINNING at the Northwest corner of said Section 7;

THENCE South 00 degrees 04 minutes 00 seconds West, along the West line
of Section 7, a dlstance of 99.98 feet;

THENCE South 89 degrees 56 mlnutes 00 seconds East, a distance of 75.00 °

‘feet to the Point of Curvature on the North end of the West line of said Lot

123 of HAROLD BELL WRIGHT ESTATES, being the TRUE POINT OF

BEGINNING;

THENCE South 00 degrees 04 minutes 00 seconds West, along said West line

of Lot 123, being the East line of Wilmot Road, a distance of 150.02 feet;

THENCE South 89 degrees 58 minutes 42 seconds East, parallel with the
North line of said Lot 123, a dlstance of 175.00 feet;

.~ THENCE North 00 degrees 04 minutes 00 seconds East parallel with said

East line of Wilmot Road, a distance of 191.60 feet to a point in the North
line of said vacated portion of East Speedway;

THENCE 'North' 74 degrees 20 minutes 21 seconds West, along said North
line, a distance of 135.59 feet to a point of curvature to the left;

THENCE West and Southwest along the boundary of said vacated portion
and along the arc of a 35 foot radius curve through a central angle of 105
degrees 35 minutes 39 seconds, 64.50 feet to a point of tangency with the
Northerly prolongation of the West line of said Lot 123; '
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EXHIBIT “A”
(Continued)

" THENCE South 00 degrees 04 minutes 00 seconds West, along said
prolongation, a distance of 44.46 feet to the TRUE POINT OF BEGINNING;

EXCEPT any portion thereof within Speedway Boulevard as it now exists.
(OV Arbs 323 and 3) -

Parcel 2

All those parts of Lot 123 of Harold Bell Wright Estates, subdivision of Pima -
County, Arizona, according to the Map or Plat thereof of record in the Office
of the County Recorder of Pima County, Arizona in Book 9 of Maps and Plats
at Page 52, and of that portion of the Northwest quarter of the Northwest

- quarter of the Northwest quarter of Section 7, Township 14 South, Range 15
East, Gila and Salt River Base and Meridian, Pima County, Arizona, in the
original right of way of East Speedway, vacated by ordinance of the City of
Tucson, as recorded In said Recorder’s Office in Docket Book 3014 at Page

112 and conveyed by Quit Claim Deed recorded in said Docket 3014 at page
120, described as follows: : '

1

Beginning at the Northwest corner of said Section 7;

Thence South 00 degrees 04 minutes 00 seconds West, along the West line
of Section 7, a distance of 99.98 feet; :

Thence South 89 degrees 56 minutes 00 seconds East, 75.00 feet to the
point of curvature on the North end of the West lineof said Lot 123 of
Harold Bell Wright Estates, being the True Point of Beginning;

- Thence South 00 degrees 04 minutes 00 seconds West along said West line
of Lot 123, being the East line of Wilmot Road 150.02 feet;

Thence South 89 degrees 58 minutes 42 seconds East, parallel with the
North line of said Lot 123, a distance of 175.00 feet;

Thence North 00 degrees 04 minutes 00 seconds East, paralle! with said East

line of Wilmot Road, 191.60 feet to a point in the North line of said vacated
portion of East Speedway;

, Thence North 74 degrees 20 minutes 21 seconds West along said North line
o 135.59 feet to a point of curvature to the left;
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EXHIBIT “A"
(Continued)

Thence West and Southwest along the boundary of said vacated portion and
along the arc of a 35 foot radius curve through a central angle of 105 ‘
degrees 35 minutes 39 seconds, 64.50 feet to a point of tangency with the
Northerly prolongation of the West line of sald Lot 123; '

Thence South 00 degrees 04 minutes 00 seconds West along said
prolongation 44.46 feet to the True Point of Beginning.

(V Arb 223)
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" EXHIBIT "B"

(Environmental Documents) L.

1. Revised Phase I Environmental Site Assessment Report
Smuggler's Inn -
6350 East Speedway Boulevard -
Tucson, Arizona, dated May 17, 2006
(GEC -- SA&B Project No. 05-0701.R02)

2. Comprehensive Asbestos Survey
Smuggler's Inn
6350 East Speedway Boulevard .
Tucson, Arizona, dated September 15, 2006
(GEC -- SA&B Project No. 06-0036B.R02)

"3, Hazardous Materials Survey
© Smuggler's Inn
6350 East Speedway Boulevard
Tucson, Arizona, dated September 25, 2006
(GEC -- SA&B Project No. 06-0036C.R02)

4. Revised Phase [ Environmental Site Assessment
Coxco Gas Station
6302 East Speedway Boulevard
Tucson, Arizona, dated May 17, 2006
(GEC -- SA&B Project No. 06-0036.R01)

5. Environmental Consulting Services
Coxco Gas Station
6302 East Speedway Boulevard
Tucson, Arizona, dated July 21, 2006
(GEC -- SA&B Project No. 06-0036A.R01)

6. Comprehensive Asbestos Survey
' Coxco Service Station -
6350 East Speedway Boulevard
Tucson, Arizona, dated August 29, 2006
(GEC -- SA&B Project No. 06-0036B.R01)

7. Hazardous Materials Survey
~ Coxco Service Station
6350 East Speedway Boulevard
Tucson, Arizona, dated September 25, 2006
(GEC -- SA&B Project No. 06-0036C.R02)
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16.

AMENDED AND RESTATED ENVIRONMENTAL INDEMNIFICATION
! AND RELEASE AGREEMENT
.. (Hermosa Village Senior Apartments, Tucson, AZ - Construction Loan)

Tlns Amended and Restated Environmental Indemmﬁcanon and Release Agreement (this -
Agl_'eement") is made as of the 13th day of June, 2007, by and between HVSL TUCSON,
L.L.C., a Delaware limited liability company ("Borrower"), OPUS WEST CORPORATION, a
Minnesota corporanon ("Guarantor"), and M&I MARSHALL & ILSLEY BANK, a Wlsconsm

. bankmg corporatlon ("Lender").

RECITALS

Borrower has previously entered into an Environmental Indemmﬁcatxon and Release

Agreement dated October 30, 2006 (the "Existing Environmental Indemnification Agreement") -

in connection with a loan made by Richter-Schroeder Company, Inc., a Wisconsin corporation, .
to the Borrower in the principal amount of $8,000,000.00, and. subsequently assigned to Lender

(the "Existing Loan"), the proceeds of which were used by the Borrower to acquire the land
described in Exhibit "A" which is attached hereto and made a part hereof (the "Land").

In connection with the Borrower's development of the Land, the Borrower has executed .
axlAmended and Restated Deed of Trust Note in the principal amount of $44,200,000.00 in order-

to ev1dence a loan made by Lender to the Borrower (the "Loan"). The Loan is secured by,

among other things, an.Amended and Restated Deed of Trust, Assignment of Rents and Leases, -
Secunty Agreement and Fixture Filing of even date herewith (the "Deed of Trust") encumbering
certain real and personal property as therein described (collective, the "Property") The term
"Loan Documents" is used herein as defined in the Deed of Trust. This Agreement is one of the -
Loan Documents, but this Agreement is not. secured by the Deed of Trust. Therefore, no

enforcement action under this Agreement will be subject to the: bar date set forth in A R S
SCCthIl 33-814.A.

In order to induce the Lender to make the Loan, the Borrower hereby agrees that the
Exnstmg Environmental Indemnification Agreement is hereby amended restated and superseded
in its entirety to read as follows:.

AGREEMENTS

1. Deﬁmnons As used in this Agreement, the terms defined in the Preamble and in
the Recitals hereto shall have the respective meanings specxﬁed therein, and the following.
additional terms shall have the meanings specified:

"Claim" means any controversy or c1a1m between one or more Obligors and
Lender, whether arising in contract or tort or by statute, that arises out of or relates to thlS
Agreement, including any renewals, extensions or modifications hereof.

"Cut-Off Date” means the earlier of the following two dates: (a) the date on which .
the indebtedness and obligations secured by the Deed of Trust have been paid and performed in
full and the Deed of Trust has been released; or (b) the date on which the lien of the Deed of

. QBPHX\2085609.3
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Trust is fully and finally foreclosed or a conveyance by deed in lieu of such foreclosure is fully
and finally effective and possession of the Property has been given to and accepted by the
purchaser or grantee free of occupancy and claims to occupancy by Obligors and their heirs,
devisees, representatives, successors and assigns; provided, however, that if such payment,
performance, release, foreclosure or conveyance is challenged in proceedings under any Debtor
Relief Law or otherwise, the Cut-Off Date shall be deemed not to have. occurred until such

challenge is validly released dismissed wnh preJudwe or otherwise barred by law from further -
assertion. :

"Debtor Relief Law" means any federal, state or local law, domestic or foreign, as
now or hereafter in effect relating to bankruptcy, insolvency, - liquidation, receivership,
reorganization, arrangement, composition, extension or adjustment of debts, or any similar law
affecting the rights of creditors.

"Default" has the meaning ascribed to such term in the Deed of Trust and>mc1udes
any breach of any covenant, répresentation or warranty and any other default under this
Agreement subject to any applicable notlce and cure period.

"Default Rate" has the meaning ascribed to such term in the Note.

"Environmental Assessment” means a report (including all drafts thereof) of an
environmental assessment of the Property of such scope as may be requested by Lender or
another Indemnified Party, including the faking of s6il borings and air and groundwater samples

) ... and other above- and below-ground testing, by a consulting firm acceptable to such Indemnified
£ } Party and made in accordance with the estabhshed guidelines of such Indemmﬁed Party.

"Envxronmental Claim" means any written investigative, enforcement, cleanup,
removal, containment, remedial or other private or governmental or regulatory action at any time
threatened, instituted or completed pursuant to any applicable Environmental Requirement,

“against Borrower or Obligor against or with respect to the Property or any condition, use ar
activity on the Property (including any such action against Lender), and any claim at any time
threatened or made by any person against Obligor or against or with respect to the Property or
any condition, use or activity on the Property (including any such claim against Lender), relating
to damage, contribution, cost recovery, compensation, loss or injury resulting from or in any way
arising in connection with any Hazardous Material or any Environmental Requirement. ’

"Environmental Damages” means all written claims, demands, liabilities

(including strict liability), losses, damages (including consequential damages), causes of action,
judgments, penalties, fines, costs and expenses (including fees, costs and expenses of attorneys,

- consultants, contractors, experts and laboratories), of any and every kind and character,

contingent or otherwise, matured - or unmatured, known or unknown, foreseeable or

unforeseeable, made, incurred, suffered, brought, or imposed at any time and from time to time,

and arising in whole or in part from any of the following matters, regardless of whether caused

by an Obligor or a tenant or subtenant, or a prior owner of the Property or its tenant or subtenant,
* or any third party:
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(@)  The presence of any Hazardous Material on the Property, or any escape,
seepage, leakage, spillage, emission, release, discharge or disposal of any Hazardous Material on
or from the Property, or the migration or release or threatened migration or release of any
Hazardous Material to, from or through the Property, on or before the Cut-Off Date; or

(b)  Any act, omission, event or circumstance existing or occurring in
connection with the handling, treatment, containmient, removal, storage, decontamination, clean-
up, transport or disposal of any Hazardous Material which is or was present on the Property on or
before the Cut-Off Date; or

‘ ()  The breach of any representation, warranty, covenant or agreement
contained in this Agreement because of any event or condition occurring or existing on or before
the Cut-Off Date; or -

, (d)  Any violation on or before the Cut-Off Date, of any Environmental -- -
Requirement in effect on or before the Cut-Off Date, regardless of whether any act, omission,
event or circumstance giving rise to the violation constituted a violation at the time of the
occurrence or inception of such act, omission, event or circumstance; or

(¢) Any Environmental Claim, or the filing or. imposition of any
environmental lien against the Property, because of, resulting from, in connection with, or arising
oout of any of the matters referred to in clauses (a) through (d) preceding.

Without limiting the generality of the foregoing, "Environmental Damages" includes: (i) the
investigation or remediation of any such Hazardous Material or violation of any such
Environmental Requirement, including the preparation of any feasibility studies or reports and
the performance of any cleanup, remediation, removal, response, abatement, containment,
closure, restoration, monitoring or similar work required by any Environmental Requirement or
necessary to have full use and benefit of the Property as contemplated by the Loan Documents
(including any of the same in connection with any foreclosure action or transfer in lieu thereof);
(it) injury or damage to any person, property or natural resource occurring on or off the Property,
including the cost of demolition and rebuilding of any improvements on real property; (iii) all
liability to pay or indemnify any person or govérnmental authority for costs expended in
connection with any of the matters included within this definition of Fnvironmental Damages;
(iv) the investigation and defense of any claim, whether or not such claim is ultimately defeated;
and (v) the settlement of any claim or judgment. '

_;'Environmental Documents" means those documents.listed on Exhibit "B" which
is attached hereto and made a part hereof. . : :

"Environmental Law" means any federal, state or local law, statute, ordinance,
code, rule, regulation, license, authorization, decision, order, injunction, decree, or rule of
common law, and any judicial interpretation of any of the foregoing, which pertains to health,

- safety, any Hazardous Material, or the environment (including ground or air or water or noise
pollution or contamination, and underground or aboveground tanks) and shall include the Solid
Waste Disposal Act, 42 U.S.C. § 6901, et seq.; the Comprehensive Environmental Response,
Compensation and Liability Act of 1980, 42 U.S.C. § 9601, et seq. ("CERCLA"), as amended by
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the Superfund Amendments and Reauthorization Act of 1986 ("SARA"); . the Hazardous
'Materials Transportation Act, 49 U.S.C. § 1801, et seq.; the Federal Water Pollution Control Act,
33 US.C. § 1251, et seq.; the Clean Air Act, 42 U.S.C. § 7401, et seq.; the Toxic Substances
Control Act, 15 U.S.C. § 2601, et seq.; the Safe Drinking Water Act, 42 U.S.C. § 300f; et seq.;
‘and any other state or federal environmental statutes, and all rules, regulations, orders and
decrees now or hereafter promulgated under any of the foregoing, as any of the foregoing now

exist or may be changed or amended or come into effect in the futute. -

"Environmental Requiremen " means any Environmental Law, agreement or

restriction (including any condition or requirement imposed by any insurance or surety .

company), as the same now exists or may be changed or amended ‘or come into effect in the
future, which pertains to health, safety, any Hazardous Material, or the environment, including
ground, air, water or noise pollution or contamination, and underground or aboveground tanks.

. "Hazardous Material" means any substance, whether solid, liquid or gaseous: (a)

which is listed, defined or regulated as a "hazardous substance,” "hazardous waste" or "solid.
waste," or otherwise classified as hazardous or toxic, in or pursuant to- any Environmental.

Requirement; or (b) which is or which contains asbestos, radon, any polychlorinated biphenyl,
urea formaldehyde foam insulation, explosive or radioactive material, or motor fuel or other
- petroleum hydrocarbons; or (c) which causes or poses a threat to. cause a contamination or
‘nuisance on the Property or any adjacent property or a hazard to the environment or to the health
or safety of persons on the Property. =Notwithstanding the foregoing, the term "Hazardous
Material” shall not include any substance stored or used by Borrower or its designees in the
ordinary course of construction or business and in compliance with Environmental Law.’

"Indemnified Party" means each of the following persons and entities: (a) Lénder

Filed 12/21/09 Desc ExhibitH Page 5 of

_ or any subsequent holder of the Note; (b) Trustee; (c) any persons or entities owned or controlled .

by, owning or controlling, or under common control or affiliated with, Lender, any subsequent
holder of the Note, and/or Trustee; (d) any participants of the Loan; (e) the directors, officers,
partners, employees, attorneys and agents of each of the foregoing persons and entities; and ®

the heirs, personal representatives, successors and assigns of each of the foregoing persons and
entities. . - :

"Loan Documents" has the meaning ascribed to such term in the Deed of Trust.

Obligor" means any individual Borrower or Guarantor and "Obligors” mea_né
some or all of the persons and entities comprising Borrower and/or Guarantor, collectively.

"On" or "on", when used with respect to the Property or any property adjacent to
the Property, means "on, in, under, above or about."

"Trustee" means the Trustee under the Deed of Trust.

2. Representations and Warranties. Each Obligor, to the best of each Obligor’s
knowledge, hereby represents and warrants to, and covenants with, Lender, except as disclosed
in the Environmental Documents, as follows:
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! (@  During the period of Borrower's ownership of the Property, the Property
has not been used for industrial or manufacturing purposes, for landfill, dumping or other waste
disposal activities or operations, for ‘generation, storage, use, sale, treatment, processing,
recycling or disposal of any Hazardous Material, for underground or aboveground storage tanks,
or for any other use that could give rise to the release of any Hazardous Material on the Property;
to the best of Obligors' knowledge, no such use of the Property occurred at any time prior to the
period of Borrower's ownership of the Property; and to the best of Obligors’ knowledge, no such
use on any adjacent property occurred at any time prior to-the date heréof: '

(b)  To the best of Obligors' knowledge, there is no Hazardous Méteﬁa.l,

storage tank (or similar vessel) whether underground or otherwise, sump or well currently on the
_Property; .

(©) Obligors have received no written notice and have no knowledge of ahy

Environmental Claim or any completed, pending or proposed or threatened investigation or -

inquiry concerning ‘the presence or release of any Hazardous Material on the Property or

concerning whether any condition, use or activity ‘on the Property is in violation of any
Environmental Requirement; .

(d)  To the best of Obligors' knowledge, the present cohditions, uses and

" activities of and on the Property do not violate any Environmental Requirement and the use of

the Property which Borrower (and each tenant and subtenant, if any) makes and intends to make

of the Property complies and will comply with all applicable Environmental Requirements;’

(¢)  The Property does not appear on and to the best of Obligors'’ knowiedge

- has never been on the National Priorities List, any federal or state "superfund” or "superlien” list,

or any other list or database of properties maintained by any local; state or federal agency or
department showing properties which are known to contain or which-are suspected of containing
a Hazardous Material;

® No action has been taken to designate the Property as a hazardous waste -
property or border zone property or otherwise to restrict the land use of the Property (including -
through a moratorium on new land uses), nor does any Obligor know of any basis for such -
designation or other restriction; 1 :

(g) Obligors have never applied for and been denied environmental
impairment liability insurance coverage relating to the Property; and

‘) No Obligor, and to Obligors;. knowledge, no tenant or subtenant, has
obtained or is required to obtain any permit or authorization to construct, occupy, operate, use or
conduct any activity on any of the Property by reason of any Environmental Requirement.

3. Violations. Obligors will not cause, comimit, permit or allow to continue (i) any
violation of any Environmental Requirement (a) by any person or entity, including any Obligor,
or (b) by or with respect to the Property or any use of or activity on the Property, or (ii) the
attachment of any: lien to the Property under any Environmental Law. - Obligors will not place,

 install, dispose of or release, or cause, permit, or allow the placing, installation, disposal, spilling,

leaking, dumping or release of, any Hazardous Material (other than the Hazardous Materials
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located on the Property and not required to be removed pursuant to the Environmental

- Documents) or storage tank (or similar vessel) on the Property and will keep the Property free of

‘Hazardous Material. Notwithstanding the foregoing provisions of this Section 3, Obligors shall
not be in Default under this Section 3 should Obligors store minimal quantities of substances on

the Property which technically could be considered Hazardous Material; provided that. such
substances are of a type and are held only in a quantity normally used in ‘connection with the -

construction, occupancy or operation of comparable buildings (Such as cleaning fluids and

supplies normally used in the day-to-day operation of business offices), and such substances are.

" being held, stored and used in complete and strict compliance with all applicable Environmental
Requirements. The indemnity in Section6 of this Agreement shall always apply to such

" substances, and it shall be and continue to be the responsibility of Obligors to take all remedial

actions required under and in accordance with Section 5 of this Agreement in the event of any
unlawful release of any such substance.

4, Notice to Lenderl_ Obligors shall promptly deliver to Lender a copy of each
written report pertaining to the Property or to any Obligor with regard to the Property prepared
by or on behalf of any Obligor pursuant to any Environmental Requirement. ‘Obligors shall
promptly advise Lender in writing of any Environmental Claim or of the discovery of any
Hazardous Material on the Property as soon as any Obligor first obtains knowledge thereof,
including a full description of the nature and extent of the Envuonmental Claim and/or
Hazardous Material and all relevant circumstances.

5. Remedial Actions.

:1\
"

()  Except as permitted under Section 3 above, if any Hazardous Material is
discovered on the Property at any time and regardless of the cause, Obligors shall promptly at
Obligors' sole risk and expense remove, treat, and dispose of the Hazardous Material in
compliance with all applicable Environmental Requirements and solely under Obligor's (or any
of their) name (or if such removal is prohibited by any Environmental Requirement take
whatever action as is required by any Environmental Requirement) in addition to taking such
other action as is necessary to have the full use and benefit of the Property as contemplated by
the Loan Documents. Within fifteen (15) days after completion of such remedial actions,
Obligors shall obtain and deliver to Lender an Environmental Assessment of the Property made
after such completion and confirming to Lender's satisfaction that all required remedial action as

.. stated above has been taken and successfully completed and that there is no evidence or
suspicion of any contamination or risk of contamination on the Property or any adjacent

property, or of violation of any Environmental Requirément, with respect to any such Hazardous
Material. )

(b) _After the occurrence and during the continuance of a Default, Lender may

but shall never be obligated to, remove or cause the removal of any Hazardous Material from the

Property (other than the Hazardous Materials located on the Property and not required to be

removed pursuant to the Environmental Documents or if removal is pI‘Ohlblted by any
Environmental Requirement, take or cause the taking of such other action as is required by any
Environmental Requirement) if Obligors fail to promptly commence such remedial actions

_ following discovery and thereafter diligently prosecute the same to the satisfaction of Lender
Y (without limitation of Lender's rights to declare a Default under any of the Loan Documents and
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to exercise all rights and remedies available by reason thereof). Lender and its designees are |
hereby granted access to the Property at any time or times, upon reasonable written notice, and a
license which is coupled with an interest and irrevocable, to remove or cause such removal or to
take or cause the taking of any such other action.

6. Indemnity.  Obligors hereby agree to protect; indemnify, defend and hold
Indemnified Parties and each.of them harmless for, from and against, and, if and to the extent..
paid, reimburse them on demand for, any and all Environmental Damages. Without limitation,
the foregoing indemnity shall apply to each Indemnified Party with respect to Environmental
Damages which in whole or in part are caused by or arise out of the negligence of such (and/or
any other) Indemnified Party. However, such indemnity shall not apply to the extent that the
subject of the indemnification is caused by or arises out of the gross negligence or willful
misconduct of an Indemnified Party. Upon demand by Lender, Obligors shall diligently defend
any Environmental Claim, except any Environmental Claim which arises from the gross
negligence or willful misconduct of an Indemnified Party, which affects the Property or is made ™~
or commenced against Lender, whether alone or together with Obligors or any other person, all
at Obligors' own cost and expense and by counsel to be approved by Lender in the exercise of its
reasonable judgment. In the alternative, at any time Lender may elect to-conduct its own defense
through counsel selected by Lender and at the cost and expense of Obligors.

, 7. Consideration; Survival; Cumulative Rights. Obligors acknowledge that Lender
has relied and will rely on the representations, warranties, covenants and agreements_herein. in .
closing and funding the Loan and that the execution and delivery of this Agreement is an
essential condition but for which Lender would not close or fund the Loan. The representations, |
warranties, covenants and agreements in this Agreement shall be binding upon Obligors and their
successors, assigns and legal representatives and shall inure to the benefit of Lender and its
successors, -assigns and legal representatives and participants in the Loan; and shall terminate as
set forth in the last sentence of this Section 7. The obligations of Obligors under this Agreement.
are not secured by the Deed of Trust. Any amount to be paid under this Agreement by Obligors
(or any of them) shall be a demand obligation owing by Obligors (which Obligors hereby _
promise to pay). Lender's rights under this Agreement shall be in addition to all rights of Lender
under the Loan Documents or at law or in equify, and payments by Obligors under this
Agreement shall not reduce Obligors' obligations and liabilities under any of the Loan
Documents. The liability of Obligors or any other person under this Agreement shall not be
limited or impaired in any way by any provision in the Loan Documents or applicable law
limiting Obligors' or such other person's liability or Lender's recourse or rights to a deficiency
judgment, or by any change, extension, release, inaccuracy, breach or failure to perform by any
party under the Loan Documents, Obligors' (and, if applicable, such other person's) liability
hereunder being direct and primary and not as a guarantor or surety. Notwithstanding the
foregoing, any Guarantor's obligations under this Agreemerit are separate from and in addition to
such Guarantor's obligations under any separate Guaranty Agreement executed in connection
with the Loan. Obligors hereby assign and irrevocably transfers to Lender any and all rights of
subrogation, contribution, indemnification, reimburséement or similar rights it may have against
any other Obligor or any other person for Environmental Damages. Nothing in this Agreement
or in any other Loan Document shall limit or impair any rights or remedies of Lender, Trustee
and/or any other Indemnified Party against Obligors or any other person under any
Environmental Requirement or otherwise at law or in equity, including without limitation any
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rights of contribution or indemnification. Notwithstanding anything céntaihed herein to the
contrary, the indemnity obligations of Obligors and all other obligations of Obligors hereunder
shall terminate on that date that is twenty-four (24) months after the Cut-Off Date.

8. Environmental Assessments. If any Indemnified Party shall ever have reason to
believe that any Hazardous Material affects the Property, or if any Environmental Claim is made.
or threatened, or if a Default shall have occurred and.be continuing, or upon the occurrence of
the Cut-Off Date if requested by any Indemnified Party