IN THE UNITED STATES BANKRUPTCY COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

Inre:
Chapter 11
ORECK CORPORATION, et al.
eta Case No. 13-04006

565 Marriott Dr., Suite 300 Judge Lundin

Nashville, TN 37214

N N N N N N

Debtors. (Jointly Administered)

DEBTORS’ RESPONSE IN OPPOSITION TO THE MOTION FOR R ELIEF FROM
THE AUTOMATIC STAY OR, IN THE ALTERNATIVE, FOR CLAS S

CERTIFICATION FILED BY THE LEAD PLAINTIFFS AND PUTA _TIVE CLASS

Oreck Corporation; Oreck Direct, LLC; and Oreck Hamrare, LLC (collectively the
“Debtors’) hereby file this response in opposition to thetion for relief from the automatic stay
or, in the alternative, for class certification guant to Bankruptcy Rule 7023 [Docket No. 795]
(the “Motior’)* filed by certain “Lead Plaintiffs”, on behalf ohémselves and all others
similarly situated, including without limitationhé class of persons and entities defined as the
“Putative Class” and represented, or sought toepeesented, in the consolidated class action
entitledIn re: Oreck Corporation Halo Vacuum and Air Pueifs Marketing and Sales Practices
Litigation, pending in the United States District Court fog Central District of California, MDL

Case No. 2:12-ML-02137-CAS-JEM (the "MDL Class Acti). For their response in

opposition to the Motion, the Debtors state afed:

INTRODUCTION

The United States Supreme Court long ago establifie the fundamental purpose of
the Bankruptcy Code is to provide a prompt andotdi@ administration and settlement of a

debtor’s estate within a limited time period. Ier to achieve this goal, the Bankruptcy Code

! All capitalized terms not otherwise defined herghall have the meaning ascribed to them in thédvio
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provides a streamlined procedure that centraliddgigation involving the debtor in one forum
to be adjudicated by the bankruptcy court in sunymanoceedings. These provisions for
centralized claims resolution and avoidance ofgneeal litigation have been at the very core of
the bankruptcy process since its inception in 1898.

To promote and enforce centralized claims resatytibe Bankruptcy Code provides for
an automatic stay as of the filing of the bankrypgtetition, which requires a debtor’s creditors
to discontinue their actions or proceedings agaimstdebtor and instead pursue their claims
through the claims administration process withire tbhankruptcy forum. Given these
fundamental policies and procedures codified witthe Bankruptcy Code, bankruptcy courts
routinely deny stay relief to creditors seekinditigate their claims against the debtor in a non-
bankruptcy forum. Absent special circumstancesretiee prejudice to the movant outweighs
the prejudice to the debtor, creditors must adtetbe long-established procedures provided by
the Bankruptcy Code and Bankruptcy Rules for claatlewance. Most often, these special
circumstances are established where the debta hiéakruptcy on the eve of trial — which
creates the unique situation where the non-ban&yugiurt is actually in a position to provide a
resolution more quickly and with less costs thanlihnkruptcy court.

However, no special circumstances exist so asdfifyjustay relief in this instance. The
Lead Plaintiffs seek stay relief to pursue genersecured claims in the MDL Class Action
pending in the Central District of California, hbe costs and burden of pursuing those claims in
California decisively outweigh the benefits of hiamg the claims through the bankruptcy
process. Importantly, the MDL Class Action wastéinfant stages at the time of the Debtors’

bankruptcy filing — a scheduling order had not elseen entered or discovery commenced — so

2
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the long process of class-certification and metigsovery has not begun. Accordingly, there the
MDL Class Action is procedurally immature to warratay relief.

The Lead Plaintiffs’ general unsecured claims da mwolve the kind of unique
circumstances that justify stay relief. Insteaddsrupting this bankruptcy, the Lead Plaintiffs
should be required to pursue their claims throdghdaims administration process provided by
the Bankruptcy Code just as all of the other coeditare required to do. In any event, the Lead
Plaintiffs should not be allowed to impose subs#hntosts on scarce estate resources by
pursuing class certification. Rule 23's class @ctprocedures are too expensive in this
liquidation case, and the advantages that Rulea2B3provide in cases outside of bankruptcy
disappear in this case, where claims administratiakes class certification superfluous.

In that same vein, the Court should deny the &atere relief sought by the Lead
Plaintiffs. The Court should not allow the LeaaiRtiffs to pursue a Class Proof of Claim under
Bankruptcy Rue 7023 because the costs and burdenkss action procedures make class
procedures inferior to using the standard banksuptaims process. Litigating class issues
under Bankruptcy Rule 7023 would impose an expenaind time-consuming overlay onto the
bankruptcy process, as the class claims the Lesdtffis seek to pursue are simply too small to
justify the time and expense. Furthermore — andtiimportantly for present purposes — unless
and until the Debtors object to the Class ProoClafim, any request for class procedures is not
ripe. Only after a claim objection can the Leadimlffs request that the Court apply
Bankruptcy Rule 7023 through Bankruptcy Rule 9014 €or this reason alone, Lead Plaintiffs’
request for alternative relief is due to be denied.

l. THE LEAD PLAINTIFES ARE NOT ENTITLED TO STAY RELIEF

The automatic stay affords “one of the fundamed@ditor protections provided by the

bankruptcy laws, Midlantic Nat'| Bank v. New Jersey Dep’t of EviRkot., 474 U.S. 494, 503
3
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(1986), and is intended to “allow the bankruptcyrtao centralize all disputes concerning
property of the debtor's estate so that reorgaiozatan proceed efficiently, unimpeded by
uncoordinated proceedings in other aren&EC v. Brennan230 F.3d 65, 71 (2d Cir.2000)
(internal quotation omitted)See alsoln re Curtis 40 B.R. 795, 798 (Bankr. Utah 1984)
(recognizing that the automatic stay “enables thbtar to avoid the multiplicity of claims
against the estate arising in different forunfs"Jhis “stay is critical to debtors” because itfthi
the focus away from litigation and to the produetivork of reorganizationIn re Residential

Capital, LLG 2012 WL 3860586, at *4 (Bankr. S.D.N.Y. August2812) (“Residential Capital

1”) (citing In re Pioneer Commercial Funding Coyd.14 B.R. 45, 48 (Bankr. S.D.N.Y. 1990)).

In conjunction with the protections and centraligeffect afforded by the automatic stay,
Congress vested bankruptcy courts with the exppesger to allow or disallow claims filed
against a debtor’s estate. As the Supreme Cotableshed long ago iKatchen v. Landy382
U.S. 323 (1966), “a chief purpose of the bankrupésys is to secure a prompt and effectual
administration of the estate of all bankrupts withilimited period.” 382 U.S. at 329 (internal
guotation marks and citations omitted). To thad,ethe Supreme Court recognized that it is
“clear that the expressly granted power to ‘allowisallow’ and ‘reconsider’ claims, which is of
basic importance in the administration of the bapkey estate, is to be exercised in summary

proceedings and not by the slower and more expemscess of a plenary suitld. (internal

2 See alsoChao v.Hosp. Staffing Servs., Inc270 F.3d 374, 382-83 (6th Cir. 2001) (stating ttiedt
automatic stay is intended to “preserve what remainthe debtor’'s insolvent estate and ... proddgystematic
equitable liquidation procedure for all creditosgcured as well as unsecured, thereby preventicigaatic and
uncontrolled scramble for the debtor's assets imadety of uncoordinated proceedings in differeournts.”)
(quotingHoltkamp v. Littlefield 669 F.2d 505, 508 (7th Cir.1982) (omission in imdd) (internal quotation marks
omitted)).

4
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guotation marks and citations omitted). This poteeallow or disallow claims “is essential to
the performance of the duties” imposed upon a hapiky court. Id. (citations omittedy.

One advantage of the centralized claims procefizaisone court — i.e., the bankruptcy
court — can coordinate all the facets of the bapticyu to ultimately provide for a timely
distribution to a debtor’s creditors.In re Mirant Corp, 316 B.R. at 242 (“An important
advantage of centralized determination of claimghésbankruptcy court’s ability to coordinate
the timing of [the distribution process] with othespects of a debtor’s reorganization and ensure
expeditious distribution to creditors”). Allowingaimants to liquidate their claims (especially
general unsecured claims) against the estate ire@meal fashion in other non-bankruptcy
forums thwarts this advantage by dividing the adsmtiation of the estate and diluting the
bankruptcy court’s role in reordering the debtaeelitor relationship$.

Accordingly, courts are very reluctant to granystalief to allow a creditor to litigate its
claims in a non-bankruptcy forum, and place théiahburden on the movant to establish a
legally sufficient basis, i.e., “cause,” for sualief. In re Curtis 40 B.R. at 802see also In re
Porter, 2013 WL 3992444, at 2* (Bankr. E.D. Kent. Aug.2913) (recognizing that a creditor
seeking stay relief to litigate in another forumashthe initial burden of proof to make a prima

facie showing that there is a factual and legéaitrig the relief sought”). Thus, Movants must

3 In re Mirant Corp, 316 B.R. 234, 239-40 (Bankr. N.D. Tex. 2004) dgrizing that liquidating and
allowing (or disallowing) claims “is at the verydm¢ of the bankruptcy court’s function and purpoaati allowing
for non-bankruptcy claims resolution conflicts witle purposes of the Code by “robbing this [Clafrits ability

to deal with the adjustment of the debtor-creditdationship”);Lesser v. A-Z Assocs. (In re Lion Capital Grqup)
46 B.R. 850, 860 (Bankr. S.D.N.Y. 1985) (“Adjustrmeri claims against an estate has been and reroaiisl to
bankruptcy proceedings”).

4 See also In re Residential Capital2012 WL 3860586, at 4* (Bankr. S.D.N.Y. August2®12) (“Claims
for damages against the Debtors are the usualfgrighe bankruptcy claims allowance process arstatbunusual
circumstances the bankruptcy court remains theogiate forum to resolve such claims. Permittiogres around
the country to adjudicate claims risks diverting thttention of Debtors’ personnel from pressingiéssin the
chapter 11 case.”).
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demonstrate special circumstances to establishectusrelief. Generally, courts employ an
equitable balancing test to determine if sufficieause for stay relief exists, and the Lead
Plaintiffs have cited 12 nonexclusive factors fr@wnnax Indus., Inc. v. Tri Component Prods.
Corp. (In re Sonnax Indus. Inc. 907 F.2d 1280, 1286 (2d Cir. 1990) to guide this
determination. The Debtors agree that the 12 factors in Sumnaxopinion (the “Sonnax
Eactors$) are useful for a court’s analysis in determingayse for stay relief.

However, it is important to note that the balandiegt embodied in the Sonnax Factors
does not start with the scales in equipoise. #&uwstéhe scales are tilted in favor of adhering to
the claims processSee In re Curtis40 B.R. 795 at 800 (“[I]n considering the foreggpifactors,
it must be borne in mind that the process of detang the allowance of claims is of basic
importance to the administration of a bankruptctates’). Moreover, the scales are tilted
against unsecured creditors as they must presabmtatedinary circumstances” to obtain stay
relief. In re Residential Capital, 12012 WL 3860586, at *4 (quoting re Leibowitz,147 B.R.
341, 345 (Bankr. S.D.N.Y.1992) (“[T]he general rutethat claims that are not viewed as
secured in the context of § 362(d)(1) should notdgoanted relief from the stay unless
extraordinary circumstances are established tafjustich relief.”); see also In re Sonna®9
B.R. 591, 595 (Bankr. D. Vt. 1989) (“As an unsecuogeditor, Tri Component would not be

entitled to relief except in extraordinary circuarstes”).

° This 12-factor analysis adopted by the Secondulliwas originally set out by the Bankruptcy Cofat the

District of Utah. Seeln re Curtis 40 B.R. at 799-800. As recently recognized & Minth Circuit, “theCurtis factors are
appropriate, nonexclusive, factors to considereniding whether to grant relief from the automatigy to allow pending
litigation to continue in another forum.In re Kronemyer405 B.R. 915, 921 (9th Cir. BAP 2009). That saitlile the
Curtis factors are often employed by courts to deterrttieeexistence of cause, “not all of the factorsralevant in every
case, nor is a court required to give each faajaakweight.”In re Landmark Fence Co., In2011 WL 6826235, at *4
(C.D. Cal. 2011) (citindn re Plumberex Specialty Prods., In811 B.R. 551, 559 (Bankr. C.D. Cal. 2004)). Muwer,
“[tlhe Sixth Circuit has not adopted a single, classt to determine whether ‘cause’ exists...in thetext of a motion to
modify the automatic stay to allow pending litigetiin a nonbankruptcy forum to proceed to findlitwit it generally
considers the following factors: “judicial econontyial readiness, the resolution of preliminary kaptcy issues, the
creditor’'s chance of success on the merits, the afodefense or other potential burden to the baptky estate, and the
impact of the litigation on other creditorslh re Williams 2012 WL 2974914 at *2 (Bankr. W.D. Tenn. July 2012)
(citations omitted). These factors generally aligth the Sonnax factors.

6

1/2538604.1

Case 3:13-bk-04006 Doc 898 Filed 10/01/13 Entered 10/01/13 17:30:18 Desc Main
Document  Page 6 of 26



With the scales properly set in favor of bankrupéry against granting stay relief for
prosecuting unsecured claims, the relevant SonaatoFs demonstrate that the Lead Plaintiffs
are not entitled to the stay relief they request.

A. Stay Relief Will Not Result in Partial or CompleteResolution (Factor No. 1).

The first Sonnax Factor — whether relief would tesupartial or complete resolution of
the issues — weighs in favor of denying stay relief

While relief might ultimately allow for partial ccomplete resolution of the underlying
merits of Lead Plaintiffs’ claims, Lead Plaintifigould have to return to this Court to pursue
satisfaction of any liability established in then@al District of California. Returning to this
Court for satisfaction, in turn, raises issues teglato claim allowance, administration and
enforcement — issues that will have to be handlethis Court. See e.g., In re Landmark Fence
Co., Inc, 2011 WL 6826253 at *5 (upholding bankruptcy csudonclusion that because there
would be the necessity for further evaluation @ thaims in bankruptcy, continuing litigation in
state court would not result in a complete resoh)ti

Moreover, the possibility of resolution in the nbankruptcy forum does not justify stay
relief if the proceeding is still in the beginnistages, as the MDL Class Action is hel®ee
e.g, In re Residential Capital, LLC2012 WL 3860586 at *4 (“Discovery, trial prepaoat and,
absent a settlement, trial all remain to be doreerdfore, since the [litigation] is in its early
stages, the first Sonnax Factor weighs againsgtdiftne stay.”). Accordingly, the first Sonnax
Factor weighs against granting the requested staf.r
B. The MDL Class Action Will Interfere with the Debtors’ Bankruptcy (Factor No. 2).

The second Sonnax Factor — lack of any connectianterference with the bankruptcy
case — also favors denying the requested stayf.reles the Curtis court noted: “The most

important factor in determining whether to grariefefrom automatic stay is the effect of such

7
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litigation on the administration of the estate.’0 B.R. at 800. The&urtis court concluded:
“Even slight interference with the administratioayrbe enough to preclude relief in the absence
of a commensurate benefitll. As explained herein, granting stay relief instltase will
undoubtedly interfere with the administration o€ tBebtors’ estate without a commensurate
benefit. Thus, stay relief should be denied.

First, the Debtors will have to litigate the MDL &Sk Action in California. Instead of
using scarce time and resources formulating a atahoverseeing distributions, the Debtors will
have to spend additional time and resources defgnedass litigation in a distant forum, which
will be infinitely more expensive when comparedtiie claims allowance procedures provided
by the Bankruptcy Cod®. As discussed further in Subsection G below, Dsbtwill have to
incur the additional costs and expenses of spétgdtion/local counsel, which will necessarily
reduce the distribution pool available for othezditors. The Debtors will not incur these costs
if the Lead Plaintiffs are required to pursue thganeral unsecured claims through the same
claims administration process as all the otheritoeslare using.

Moreover, as also discussed in Subsection G, fitigan a separate forum will delay the
claims liquidation process, which could interferéthwthe timing of distributions to other
creditors. See e.g., Residential Capitgl 2012 WL 3860586 at *4see also In re Ephedra
Products Liability Litigation 329 B.R. 1, 5 (S.D.N.Y. 2005) (recognizing thele’ss litigation is
inherently more time-consuming than the expeditethkbuptcy procedure for resolving

contested matters”). Bankruptcy is a collectivecpeding which “can proceed no faster than its

6 Describing the cost-intensive and timely proceduassociated with a class action lawsuit, the r8ave

Circuit has stated: “And what suits! Each startisvdth complex problems about commonality of clairand
adequate representation, followed by notice, opt-@ud other procedural issues unique to classrestion top of
which the substance of the case may be very diffic@lass actions consume judicial time, puttifijaaljudication
for other deserving litigants; they impose steest€o@n defendants, even those in the right. Th&esyc costs of
class litigation should not be borne lightlylfi re American Reserve Cori840 F.2d 487 (7th Cir. 1988).

8
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slowest matter.” In re Woodward & Lothrop Holdings, Inc205 B.R. 365, 376 (Bankr.
S.D.N.Y. 1997) (citingn re American Reserve Cor@40 F.2d at 491). Because creditors with
undisputed claims cannot recover until all disputase been resolved, granting stay relief to
allow the Lead Plaintiffs to proceed with their sgaaction may “gum up the works” as the
entittement of other creditors cannot be determinetil the litigation is complete.In re
American Reserve Cor®B40 F.2d at 491. Accordingly, granting the Lé&ddintiffs stay relief
would initiate protracted litigation that will lilkg delay distribution of the estate for years. $hu
the second Sonnax Factor weighs in favor of denthegequested stay relief.

C. The MDL Class Action Does Not Involve the DebtorssFiduciaries (Factor No. 3).

The third Sonnax Factor — whether the proceedinglves the debtor as a fiduciary —
decisively favors denying stay relief. If the peeding involves the debtor as a fiduciary, then
stay relief is generally allowedn re Curtis 40 B.R. at 799 (“Generally, proceedings in which
the debtor is a fiduciary...need not be stayed becthesy bear no relationship to the purpose of
the automatic stay, which is debtor protection friois creditors.”). The Lead Plaintiffs fail to
address this factor given that the MDL Class Actlmes not involve the Debtors in a fiduciary
capacity, but instead seeks direct liability ash® Debtors. Therefore, the third Sonnax Factor
weights against lifting the stay as the Debtorsrerefiduciaries in the MDL Class ActionSee
Residential Capital 12012 WL 3860586 at *7 (whether or not the prooegdnvolves the
debtor as a fiduciary bears a significant relatgm$o the automatic stay).

D. No Specialized Tribunal Has Been Established (FaatiNo. 4).
The fourth Sonnax Factor — whether a specializeédral with necessary experience has

been established to hear the cause of action —saigports denying stay relief. This factor

9

1/2538604.1
Case 3:13-bk-04006 Doc 898 Filed 10/01/13 Entered 10/01/13 17:30:18 Desc Main
Document  Page 9 of 26



examines the experience of the non-bankruptcy foriti the stayed litigation or its expertise
regarding the particular legal issues involved.

In support of their request for stay relief, theatePlaintiffs argue that the consolidation
order in MDL Class Action provides that Judge Smythas issued a lengthy ruling on Oreck’s
motions to strike and motion to dismiss, indicatithgt the judge has already gained significant
familiarity with at least some of the involved g&ions.” (Exhibit B to the Motion). However,
in the consolidation order, the Panel first stalbesd the Central District of California was chosen
for consolidation given that “[tjh&dge action, which is the only action involving all fou
products (i.e., the Halo and the three air pusfias pending in that district, and a majority of
plaintiffs favor centralization there.ld. Though the Lead Plaintiffs fail to acknowleddpgst
important fact, this was the primary reason thet@émistrict of California was chosen. The
Lead Plaintiffs also do not mention that Roxy Edhge since voluntarily dismissed her claims,
eliminating one of the primary connections to trental District of California.

The Lead Plaintiffs further argue that since th&yenf the consolidation order, Judge
Snyder has issued decisions relating to consotidah contested appointment of interim class
counsel, motions to dismiss, and status conferend&st ruling on these initial procedural
rulings does not make the Central District a speed tribunal as contemplated by the fourth
Sonnax Factor. The MDL Class Action has just yabelgun, and the Court’s involvement has
not been extensive or germane to the issues thlagwidle the case going forward. Moreover,
Judge Snyder’s order on the motions to dismissta@lalmost entirely to issues regarding
standing, pleading standards undevomblyigbal and Federal Rule of Civil Procedure 9, and

personal jurisdiction as to David Oreck. By ddfon, Judge Snyder could not have considered

10
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evidence on the claims in ruling on Rule 12(b) deés. Accordingly, the Central District of
California has not meaningfully delved into the stalmce of the Lead Plaintiffs’ claims.

Before the bankruptcy filing, the parties had filadRule 26(f) report in MDL Class
Action, and the parties had not reached agreememany important issues that would govern
class discovery, class certification, merits digagy and trial. To begin to resolve these
differences, the Court set a scheduling conferémc®lay 13, 2013. However, the Debtors filed
this bankruptcy before that hearing and before @murt entered a scheduling order.
Accordingly, the parties had just begun to scrakghsurface of the litigation at the time of the
petition. Notably, the only discovery which haccored involved jurisdiction. There had been
no other discovery regarding class certificatioor, briefing on class certification, which would
have to be determined before beginning discovedytarefing on the merits, and then trial (if
necessary). SeeFootnote Five, above).

The cases which Lead Plaintiffs cite in supporttleéir argument on this factor are
distinguishable as all of the cases were much clusérial. In theSCO Groupopinion, the
bankruptcy was filed on the eve of trial and thegdtion had been pending before the non-
bankruptcy court for four yeafsln re SCO Group, In¢141 B.R. 854, 858-60 (Bankr. D. Del.
2007). Timing was likewise significant in thiferojection Orangeopinion: the debtor filed
bankruptcy on the eve of summary judgment in onelvemkruptcy action and on the day before
the judge intended to enter a summary judgmentrardehe other. In re Project Orange
Assocs., LLC432 B.R. 89, 109-110 (Bankr. S.D.N.Y. 2010). cbmparison, the MDL Class
Action had barely passed the pleadings phase airnigeof the bankruptcy filing and had not

even begun the first phase of discovery relatedass certification.

! Trial was set to begin on Monday, September 0072and the bankruptcy was filed on Friday, Septm

14, 2007.
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Similarly, the cases which Lead Plaintiffs cite sopport of their argument that the
Central District somehow has an “expertise” in teject matter of the claims are also
distinguishable. IBison Resourceshe bankruptcy court deferred to West Virginiatstcourt
for ruling on issues which potentially reversedeatary of existing state law relating to oil and
gas right$ In re Bison Res., Inc230 B.R. 611, 617 (Bankr. D. Ok. 1999). Tauh the
bankruptcy court deferred to a New York matrimomialirt for experience in connection with a
related divorce proceeding, recognizing the stagertts “significant expertise in domestic
relations matters? In re Taub 413 B.R. 55, 63-64 (Bankr. E.D.N.Y. 2009). Theases differ
from this case because the Lead Plaintiffs’ genenslecured claims do not involve unsettled
guestions of state law, nor do they require adpttha before a specialized tribunal. The MDL
Class Action seeks to be nationwide and does raw @n — much less require — the particular
geographical or topic expertise of a particularrtou

Because the Central District of California has meide any substantive determinations in
the MDL Class Action, this Court may interpret asmoply state law in liquidating the claims
through the streamlined bankruptcy claims admiaigin process provided for by the

Bankruptcy Code and Bankruptcy RuleSeeln re UAL Corp, 310 B.R. 373, 377 (Bankr. N.D.

8 “ Although the State Court is a court of generallgurisdiction, it is better equipped than this Coio deal

with issues pertaining to West Virginia oil and das. Indeed, some of the litigants in the Statan€éction have
argued that the pretrial rulings of the State Cdéestablished a new rule of law in West Virginiadareversed a
century of existing landowner and industry practi¢@eeMovants’ Exhibit 9 at 3). This Court sees no reagon
interject itself into a dispute on the cutting eddehe law of the state of West Virginia relatittgoil and gas rights.
Such issues are best left to the State Colrtre Bison Res., Inc230 B.R. 611, 617 (Bankr. D. Ok. 1999).

° “In New York, matrimonial courts have long beempmowered, in connection with divorce actions, to
determine the issues of title to property and tkendirections pertaining to the possession of piypd-ederal
courts, including bankruptcy courts, ordinarily elefo the state courts in matrimonial matters tonpote judicial
economy and out of respect for the state courtsérise in domestic relations issues.... New Yosk&e courts are
more familiar with the concepts of marital propeatyd how to apply the statutory and discretionactdrs that
govern equitable distribution. Bankruptcy courtsy the other hand, rarely interpret or apply the itadle
distribution statute.In re Taub 413 B.R. 55, 63-64 (Bankr. E.D.N.Y. 2009) (qugtitn re Cole,202 B.R. 356,
359-61 (Bankr. S.D.N.Y. 1996) (citations omitted)).

12
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lIl. 2004) (“It has long been recognized that oé¢he essential, ‘core’ functions of bankruptcy
is the allowance or disallowance of claims agathst debtor’'s estate, without regard to the
source of the claim.”)in re Bally Total Fitness of Greater N.Y., IndQ2 B.R. 616, 624 (Bankr.
S.D.N.Y. 2009)(“This Court has significant expegenin applying state law...”") Accordingly,
the fourth Sonnax Factor weighs in favor of denytimg requested stay relief.

E. No Insurer Has Assumed Responsibility For The MDL Tass Action (Factor 5).

The fifth Sonnax Factor — whether the debtor’s ieasthas assumed full responsibility for
defending the non-bankruptcy action — also weigdarest lifting the automatic stay. While it is
true that the Debtors settled a declaratory juddraetion with its insurer prior to the petition
date, no insurer has assumed financial respongibiii defense of the MDL Class Action. All
costs and expenses of litigating the MDL Class &ctivould be borne from the limited funds
from the bankruptcy estate. Thus the fifth Sonfactor weighs in favor of denying the
requested stay reliefSee e.g., Residential Capital2012 WL 3860586, at *An re Curtis 40
B.R. at 806.

F. The MDL Class Action Does Not Primarily Involve Third Parties (Factor No. 6).

The Lead Plaintiffs fail to address the sixth Sonif@actor — whether non-bankruptcy
action primarily involves third parties — and thastor weighs against granting stay relief. Three
of the four identified defendants in the MDL Cla&stion — Oreck Corporation, Oreck Direct,
LLC, and Oreck Homecare, LLC — are debtors in Haekruptcy case; David Oreck is the only
identified non-Debtor defendant. The MDL Classiéatprimarily involves these Debtors, and
the presence of a single, individual third partgsimot justify lifting the stay. Thus, the sixth
Sonnax Factor weights in favor of denying stayefativen that the Debtors are primary parties

to the non-bankruptcy litigation.See Residential Capita] 2012 WL 3860586 at *7 (Bankr.
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S.D.N.Y. Aug. 8, 2012) (denying stay relief wheveotof the three defendants were debtors)
(citing City Ins. Co. v. Mego Int’l IndIn re Mego Int’l Inc), 28 B.R. 324, 326 (Bankr. S.D.N.Y.
1983)).

G. Litigation In Another Forum Will Prejudice Other Cr editors (Factor No. 7).

The seventh Sonnax Factor — whether litigationriotlaer forum would prejudice the
interests of other creditors — weighs heavily agfagranting the requested stay relief because
litigating the MDL Class Action in California wilbe particularly expensive and time-consuming
and will diminish the available distributions fraire estate.

In support of their Motion, the Lead Plaintiffs aggthat stay relief will not prejudice
other creditors in that no plan of liquidation Hasen submitted, no distributions have been
made, and the Lead Plaintiffs are merely seekinteige unsecured claini8. Lead Plaintiffs
further assert that the failure to liquidate thed@ims in the Central District of California would
actually prejudice the Debtors’ other creditorsimuating that the non-bankruptcy forum would
proceed more expeditiously. The Lead Plaintiffgjuament is wrong for three reasons.

First, requiring Debtors to defend litigation in anoth@mum would frustrate the “strong
bankruptcy code policy that favors centralized aeffectient administration of all claims in the
bankruptcy court.” Pub. Indus. Inc. v. United States (In re Cuyahogaif. Corp.) 980 F.2d
110, 117 (2d Cir. 1992). As established by ther&ume Court, the chief purpose of bankruptcy
is to secure a prompt and effectual administratibthe estate within a limited period of time,

and the provision for summary disposition, withoegard to usual modes of trial, is one of the

10 Lead Plaintiffs citdn re New York Medical Group, P.265 B.R. 408, 413-414 (Bankr. S.D.N.Y. 2001)

in support of their argument, but this case isimligtishable because the movants there soughtealiafto pursue a
claim for personal injury. Special rules applyprsonal injury claims as a bankruptcy court lgcksdiction to
liquidate a personal injury clainSee28 U.S.C. § 157(b)(2)(B)Jnited States Liners, Inc1998 WL 382023, at *4
(S.D.N.Y. July 9, 1998)aff'd, 216 F. 3d 228 (2d. Cir. 2000). Thus, the statertcwas the only court able to
liquidate the claim. The Lead Plaintiffs bring personal injury claim, so this case is inapposite.
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means chosen by Congress to effectuate that purpstehen 382 U.S. at 329. The Supreme
Court continued by recognizing the express powdBarikruptcy Courts to allow and disallow
claims is to be “exercised in summary proceedingd aot by slower and more expensive
processes of a plenary suitd.

If the stay remains in place, the Bankruptcy Cautt hear the claims (if objection is
presented) through the streamlined claims adjudicaprocedures that are integral to the
bankruptcy process — including the streamlined gulaces for contested matters under
Bankruptcy Rule 9014, which are faster and les®esipe than litigating in a non-bankruptcy
forum. See In re Shumatd2 B.R. 462, 467 (Bankr. Tenn. 1984) (recognizhmeg objections to
a proof of claim pursuant to Section 502 of the iBaptcy Code and Bankruptcy Rule 3007
become a contested matter governed by the streapiotedure under Bankruptcy Rule 9014).
Requiring the Debtors’ to defend the class claimamother forum “would be unfair to other
creditors who must bring their claims in [the bankcy court].” In re Residential Capital, LLC

2012 WL 3556912, at *4 (Bankr. S.D.N.Y. Aug. 16,120 (“Residential Capital ).

If the litigation is allowed to proceed in the CahtDistrict of California, Debtors will be
forced to incur the additional costs and expensesea@ated with litigating a plenary proceeding
(involving general unsecured claims) in anotheumerocated on the other side of the country.
In addition to the additional time and expensesrired by Debtors’ bankruptcy counsel, the
Debtors will have the additional costs and expen$apecial litigation/local counsel, which will
not be necessary should the stay remain. Fortiynatge costs and expenses of special
litigation/local counsel have been almost non-existsince the petition date, and will remain

that way so long as the stay remains in place. u8hthe Court grant the stay relief, the
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additional costs and expenses of special litigabcal counsel will only serve to diminish the
limited estate funds available for distributionthe other creditors.

Second, as previously discussed in Subsectiongaydéess of the ultimate determination
as to the movants’ claims and the effect on theralvgro rata distributions to unsecured
creditors, the additional time and energy expenmediquidating general unsecured claims
through a plenary suit in a distant forum will,thé very least, delay distributions to the other
creditors. See In re Mirant Corp.316 B.R. at 239-40 (“An important advantage oftaized
determination of claims is the bankruptcy courtdity to coordinate the timing of that process
with the other aspects of a debtor's reorganizatom ensure expeditious distribution to
creditors.”);In re Woodward & Lothrop Holdings, Inc205 B.R. at 376 (“[A] bankruptcy case
can proceed no faster than its slowest matteraaridss action may ‘gum up the works’ because
until complete, the bankruptcy court cannot deteamthe entitlement to the other creditors”).

Third, the MDL Class Action may have no reason to prddééhe assets remaining for
general unsecured creditors are depleted, whichnbes increasing likely with the additional
costs which would be associated with protractedsckction litigation in another forumSee
e.g., In re Landmark Fence Co., In€011 WL 6826253 at *5 (upholding bankruptcy cturt
finding that the high cost of litigating a clasgiac in state court might overwhelm the estate,
resulting in a class of creditors that probably ldouave little or no chance of recoverin; re
Johnson 2006 WL 6593254, *2 (Bankr. N.D. Ga. Oct. 11, @D0

Ultimately, as stated in thiResidential Capital bpinion: “The [movants] must be treated

as any other unsecured creditors and litigate ttlaims in this Court along with the Debtors’
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other similarly situated creditors.” 2012 WL 388@5at *71* Accordingly, the seventh Sonnax
Factor weighs in favor of denying the requestey sthef.

H. The Interests of Judicial Economy and the Expeditios and Economical Resolution of
the Claims Are Best Served by Maintaining the Autoratic Stay (Factor No. 10).

The tenth Sonnax Factor — the interests of judie@nomy and the expeditious and
economical resolution of litigation — also weighdavor of denying stay relief.

The Lead Plaintiffs argue that stay relief is neaeg to avoid duplicative litigation, but
the fundamental policies and purposes of bankrupteyetimes require creditors to litigate in
multiple forums. The Sixth Circuit has recognizbdt a necessary by-product of bankruptcy is
duplicative litigation, and emphasized that suclplidation exists by Congressional mandate.
Lynch v. Johns-Manville Sales Car@10 F. 2d 1194, 1199 (6th Cir. 1983) (“[I]t msitially
observed that any duplicative or multiple litigatiovhich may occur is a direct by-product of
bankruptcy law. As such, the duplication, to theert that it may exist, is congressionally
created and sanctioned.”). Thus, while Lead Rftsnnhay suffer the inconvenience of having to
pursue similar claims in different forums, suckaisecessary by-product of bankruptcy that does

not ordinarily justify the requested stay refiéf.

1 See alsdn re Motors Liquidation C.2010 WL 4966018, at *4 (S.D.N.Y. 2010) (quotimgre Leibowitz

147 B.R. 341, 345 (Bankr. S.D.N.Y. 1992)) (affirmithe bankruptcy court’s denial of a class plafistimotion for
stay relief, the Southern District of New York ndté'Far from an abuse of discretion, [the reasonifighe
bankruptcy court] accorded with the general rulat,ttgenerally, unsecured claims should be grangidf from
stay because to do so would result in a violatibare of the fundamental concepts of bankruptcyf:lativat there
should be an equality of distribution among credito An unsecured claimant should not be entittedhtain a
distributive advantage over other unsecured claisnauno are similarly enjoined from seeking disttibo by any
method other than in accordance with the distrileusicheme under the Bankruptcy Code.”)

12 Consider the alternative: If a bankruptcy courtevequired to grant stay relief every time a cdiued a
non-debtor third-party in a separate forum, litigatinvolving third parties would be effectivelyread out of the
bankruptcy court’s jurisdiction and control. Tlrve out would be bad policy standing alone, bbecomes even
worse if (like in this case) the third-party defantlis an individual who served as spokespersoniafgpe the
Debtors. As discussed in Subsection F, the ralefght in the MDL Class Action comes primarily frahe
Debtors, and the conduct at issue is primarily cehdf the Debtors.
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Notably, each of the cases which the Lead Plamtffe in support of their argument
(that duplicative litigation is grounds for stayie® featured non-bankruptcy litigation that was
ready for trial. See In re Rexene Prods. .Cd4l1 B.R. 574, 577 (Bankr. D. Del. 1992)
(“Discovery is nearly complete...both sides are repnted by local Texas counsel who were
ready to go to trial in Texas District Court lasighist.”); Smith v. Tricare Rehab. Sys., Ifmn
re Tricare Rehab. Sys. Inc181 B.R. 569, 575 (Bankr. N.D. Ala. 1994) (“[Mav’s] case is
almost certain to be tried in state court in Idsntthree months. The parties stipulated that
significant preparation has already occurred. Bmtmps are firmly entrenched, fully armored,
well provisioned, and set for the fight.ln re Anton 145 B.R. 767, (Bankr. E.D.N.Y. 1992)
(where movant sought relief from stay to add debadro was the principal of the non-debtor
defendant, as a co-defendant to the non-bankrdipigation, the Court noted: “If he is not made
a party, this Court, in order to evaluate the clafrimovant] in this proceeding, will have to
plow the same ground, lacking the advantages aadst&t now enjoyed by the District Court in
which the action against [non-debtor] has been jpgnsince 1989 and in which discovery has
been taken of most of the major parties and in Wwhicomplete resolution of the issues should
be forthcoming.”). Given that these cases weagydor trial, it made sense for the bankruptcy
court to defer to the non-bankruptcy forum for arenexpeditious and economical resolution.
This case, by contrast, is not remotely trial ready

Contrary to Lead Plaintiffs’ assertions, the ingtseof judicial economy and expeditious
and economical resolution of litigation weigh irvda of denying stay relief and requiring the
Lead Plaintiffs, who are asserting general unsecuctims, to abide by the claims
administration process established by the Bankyftode and “designed to centralize and

expedite claims against a debtor’'s estaie.fe SMEC, Inc.161 B.R. 953 (M.D. Tenn. 1993);
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see also In re Atlas Concrete Pipe, .In668 F. 2d 905, 910 (6th Cir. 1982) (recognizihgt
proceedings in bankruptcy are summary, rather filanary, in nature and that “a bankruptcy
proceeding is less formal and more expeditious ¢harl trial in a district court”)see alsdn re
Ephedra Prods. Liab. Litig.329 B.R. 1, 10 (S.D.N.Y. 2005) (“The only realnbé&ciaries of
applying Rule 23 would be the lawyers representtiggclass.”). Thus, the tenth Sonnax Factor
weighs in favor of denying the requested stay felie

I. The MDL Class Action Is Nowhere Near Ready For Trid(Factor No. 11).

The eleventh Sonnax Factor — whether the partiesready for trial in the other
proceeding — weighs in favor of denying the reqeestay relief. Following the consolidation
order of the MDL Class Action, the Lead Plaintifféed an amended consolidated complaint on
September 7, 2012. The Coure( Central District of California) ruled on the Datiants’
motions to dismiss on December 3, 2012, after whiteh Defendants filed their answers on
December 19, 2012. The parties filed a Rule 2@&{prt on January 24, 2013, and the Court set
a scheduling conference for May 13, 2013. Howethex,Debtors filed Chapter 11 bankruptcy
on May 6, 2013, before the Court issued a scheglaider. The MDL Class Action is nowhere
near ready for an initial ruling on class certifioa, much less a full trial. As of the petition
date, the case was not even readyegindiscovery. Other than limited jurisdictional diseoy,
there had been no other discovery regarding clgsication, nor briefing on class certification,
which would have to be determined before beginmiisgovery and briefing on the merits, and
then trial (if necessary). (See Footnote Faugrg. As proposed by the Defendants in the Rule
26(f) report, the parties would not have been refadyrial until April 2015 (which is no longer
possible given the stay delaying the case evehdurt Accordingly, the eleventh Sonnax Factor

weights in favor of denying stay relief.
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J. The Balance of Harms Favors Maintaining the Automait Stay (Factor No. 12).

The twelfth and final Sonnax Factor — the impacstaly on the parties and the balance of
harms — also weighs in favor of denying stay relief

Lead Plaintiffs first argue that there will be et prejudice to this Court nor
interference with the instant bankruptcy case gitvex this Court has already approved the sale
of substantially all of the Debtors’ assets. Buatfact, the Lead Plaintiffs seek to have the
Debtors litigate their general unsecured claima farum on the other side of the country, before
a court which is not overseeing the range of proicggs and related scheduling involving the
instant bankruptcy before this Court, and with #ssistance of special litigation/local counsel
whose services will not be necessary should thg tmain in place. Despite these salient
burdens on the Debtors’ bankruptcy, the Lead Ritsrgrroneously assert that there will be no
interference with the bankruptcy.

As set forth above, the very purpose of the autmnstay is to centralize all claims so
that the debtor can “proceed efficiently, unimpedsd uncoordinated proceedings in other
arenas.” SEC 230 F.3d at 71. The subject claims implicataugsscentral to the claims
administration and confirmation processes befaeQourt (effectively setting up a shadow debt
adjustment process in a forum court), and the tétion of these issues between this Court and
the Central District of California will unduly praglice the Debtors and the Debtors’ creditors (as
discussed above). Debtors need the opportunifprtaulate and propose a plan without the
substantial cost, delay, and other burdens assdciatith defending a subset of general
unsecured claims in a distant jurisdiction. Thatay relief should be denied.

The Lead Plaintiffs next argue that there will lmepmnejudice to the bankruptcy given that
the Debtors have employed separate litigation celumsMDL Class Action. Lead Plaintiffs

thus argue that the Debtors’ undersigned bankrugaoysel will not have to litigate class action
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certification and claims liquidation. Lead Plaifftialso argue that if stay relief is not granted,
the Debtors will incur the same amount of costs exjgenses in the bankruptcy claim allowance
and objection process as would be incurred inditigg the MDL Class Action in the Central
District of California. These arguments miss therkn

As previously stated (see Subsections@Gprg, the Debtors will not have to incur the
costs and expenses of special litigation/local selishould stay relief be denied. Moreover,
despite the presence of special litigation/localns®l| (who had been retained in the MDL Class
Action to replace previous local counsel priorhe bankruptcy filing), undersigned bankruptcy
counsel will be heavily involved in overseeing thigation should it take place in the Central
District of California.

Finally, the costs associated with litigating asslaction in a plenary proceeding across
the country will far exceed the costs incurred e tstreamlined claims allowance process
established under the Bankruptcy Co8eeKatchen 382 U.S. at 329 (establishing that the
claims allowance processes provided for in banksumre “to be exercised in summary
proceedings and not by the slower and more expemsicesses of a plenary suitli);re Atlas
Concrete Pipe, In¢ 668 F. 2d at 910 (recognizing that “a bankrugioyceeding is less formal
and more expeditious than a full trial in a didtcourt”). Bankruptcy achieves the procedural
advantages of class actions better than Rule 28e “Dankruptcy forum, as a mandatory
collective proceeding, serves this [procedural]ppge without the overlay of the class action.”
In re American Reserve CormB40 F.2d 487, 489 (7th Cir. 1988). Likewise, kraptcy is
superior to class actions for handling claims felatively small amounts (such as the claims
here), both in terms of efficiency and fairne&ee In re Ephedré829 B.R. at 9 (summarizing

advantages of bankruptcy over class action proesjlurThe scales in bankruptcy tilt strongly
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against class actions: “Since superiority of thassl actions is lost in bankruptcy, only
compelling reasons for allowing a particular opt-out clasgnalcan justify applying Rule 23.”
Id. (emphasis added).

In support of their Motion, Lead Plaintiffs alsogitathat the Putative Class members will
suffer considerable harm in the absence of stagfraltating that these potential claimants may
be unable or unwilling to submit a claim. Howevérg bankruptcy claims administration
process is specifically designed so that a claimaay file a proof of claim without an attorney
and without paying a filing fee. The Official Fortn10 is designed to facilitate the process, and
creditors are even grantegpbama facieclaim by completing this official and without therden
of actually “proving” their claim®  Additionally, although class actions may faeilé the
collective litigation of many small claims in nomulkruptcy contexts, the “superiority of the
class action vanishes when the other available adett bankruptcy, which consolidates all
claims in one forum and allows claimants to filegfs of claim without counsel and at virtually
no cost.” In re Ephedra 329 B.R. at 9see also In re Blockbuster Inei4l B.R. 239, 240
(Bankr. S.D.N.Y. 2011) (“[C]lass certification isften less desirable in bankruptcy than in
ordinary civil litigation, as class-based claimsvé&athe potential to adversely affect the
administration of a case by adding layers of pracagidand factual complexity siphoning the
Debtors’ resources and interfering with the ord@rggression of the reorganization”) (citations,

guotation marks, and other textual markings omjtted

13 Sedln re Davis 2011 WL 1302222 at *9 (Bankr. E.D. Tex. Mar. 2011) (“The information required by
Bankruptcy Rule 3001 and Official Form 10 is desigto streamline the litigation by facilitating thdministration
of claims.”); In re Batiste 2009 WL 2849077 at *3 (Bankr. E.D. La. 2009) (€rblaims process helps streamline
the administration of a bankruptcy by allowing dters a prima facie claims if they comply with thequirements
of Bankruptcy Rule 3001. This policy serves tw@aortant functions: first it relieves the creditoorh the burden
of initially ‘proving’ its claim, eliminating unnegssary expense and time; and second, it providaside interested
parties, and the Court with a clear and simple oetfor determining what claims exist against a baptcy
estate.”).
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Finally, the Lead Plaintiffs argue that if stayieélis not granted, the Court will
jeopardize the Lead Plaintiffs’ constitutionallyopected interest in a right to jury trial. This
argument first ignores that the Bankruptcy Codevioles bankruptcy courts with the express
power to govern the claims allowance proceéatchen 382 U.S. at 324  Additionally, this
argument ignores that there is no Seventh Amendnigdnitto a jury trial for the allowance and
disallowance of claims under 11 U.S.C. § 5@ranfinanciera, S.A. v. Nordberg92 U.S. 33,
57-59 (1989) (resolving debtor-creditor relatioasan equity function that does not bring the
right to a jury trial). Further, the Lead Plaifgihave filed proofs of claim against three of the
Debtors and accordingly the claims administratioacpss should be used to determine their
claims. Thus, the final Sonnax Factor weighs uofaf Debtors.

. THE COURT SHOULD NOT CERTIFY A CLASS UNDER BANKR. R ULE 9023.

Debtors assert that Lead Plaintiffs’ alternativetiom for class certification pursuant to
Bankruptcy Rule 7023 is premature and is not appatgpwith a motion for relief from stay.
Under certain circumstances, a bankruptcy courtdiegetion under Bankruptcy Rule 9014(c)
to apply Bankruptcy Rule 7023 to proofs of claiffeD. R. BANKR. P. 9014(c) (“The court may
at any stage in a particular matter direct that onenore of the other rules in Part VII shall
apply”); Reid v. White Motor Corp.886 F.2d 1462, 1469-70 (6th Cir. 1989) (“Rule 901
authorizes bankruptcy judges, within their disenetito invoke Rule 7023, and thereby Fed. R.
Civ. P. 23, the class action rule, to ‘any stagetontested matters, including, class proofs of

claim”).  However, the circumstances that just#gplying Bankruptcy Rule 7023 are not

14 See also In re UAL Corp310 B.R. 373, 377 (Bankr.N.D.Il.2004) (“It hasny been recognized that one
of the essential, ‘core’ functions of bankruptcytie allowance or disallowance of claims againstdébtor’s estate,
without regard to the source of the claiml).;S. v. Rhodey (In re R & W EnterslBl B.R. 624, 643 (Bankr. N.D.
Fla. 1994) (“The process of claim determination @agment is within the exclusive province of thenkaiptcy
court.”); In re Chateaugay Corp111 B.R. 67, 71 (Bankr. S.D.N.Y. 1990) (recogmizthat restructuring of debtor-
creditor relations is at the core of bankruptcyrcpower).
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present here because the Lead Plaintiffs’ filinghef Class Proof of Claim does not give rise to a
contested matter, their motion to apply Bankrufieye 7023 is procedurally premature.

A. The Court Cannot Certify A Class Because There Is bl Adversary Proceeding Or
Contested Matter.

At this procedural posture, Bankruptcy Rule 7028ntd apply because there is no
adversary proceeding or contested matter in whiclass may be certified. The pending Motion
applies only to stay relief and not to the merittloé MDL Class Action. When the Debtors
object to the claims filed by the Lead Plaintiftee alternative relief requested by the Lead
Plaintiffs will be ripe for determination. Seéwe re Charter Cao. 876 F.2d 866, 876 (11th Cir.
1989) (“[A]bsent an adversary proceeding, the fogportunity a claimant has to move under
Bankruptcy Rule 9014, to request application of IBaptcy Rule 7023, occurs when an
objection is made to a proof of clainReid 886 F.2d at 1469 (citinGharter with approval);
Gentry v. Siegel668 F.3d 83, 92 (4th Cir 2012) (applyir@harter rule). Accordingly,
Bankruptcy Rule 9014(c) does not authorize theiegipbn of Bankruptcy Rule 7023 at this
point in the case — the “invocation of Rule 23 maheres” is “not ripe, because there is neither an
adversary proceeding nor a contested matt€harter, 876 F.2d at 874.

For this reason, the Court can deny the Motion euthconsideration of the relevant
factors under Bankruptcy Rule 9014(c). Unlessamd the Debtors object to the Class Proof of
Claim, any request for class procedures is not ri@aly after a claim objection can the Lead

Plaintiffs request that the Court apply Bankrupiyle 7023 through Bankruptcy Rule 9014(c).

15 The Debtors’ response is limited to this procatligsue for purposes of responding to the Motinrt, the

Debtors reserve all rights to raise such otherrmgnis as may be appropriate, including, withouitéiton, that the

facts and posture of the Lead Plaintiffs’ claimskea&lass action procedures both substantively aodegurally

inferior to the standard bankruptcy claims process that the Lead Plaintiffs have not presentis@nted facts and
legal arguments sufficient to meet their heavy buardf certifying a class under Bankruptcy Rule 7023
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CONCLUSION

For the reasons set forth herein, the Court shoeity the Motion.
Respectfully Submitted:

/s/ William L.Norton, Il

William L. Norton, Il (#10075)
Thor Y. Urness (#13641)
BRADLEY ARANT BOULT CUMMINGS LLP
1600 Division Street, Suite 700
P.O. Box 340025

Nashville, Tennessee 37203
(615) 252-2397
bnorton@babc.com
turness@babc.com

Attorneys for Debtors

CERTIFICATE OF SERVICE

| hereby certify that a true and correct copy e foregoing was filed electronically.
Notice of this filing will be sent by operation tiie Court's electronic filing system to those
parties indicated on the electronic filing receipthe following parties will also be served via
first-class, U.S. Mail, postage prepaid to:

Daniel H. Puryear

102 Woodmont Boulevard
Woodmont Centre, Suite 520
Nashville, TN 37205

Sharon L. Levine, Esq.

S. Jason Teele, Esq.

Nicole Stefanelli, Esq.
Lowenstein Sandler LLP

65 Livingston Avenue
Roseland, New Jersey 07068

Beth R. Derrick

Assistant US Trustee

Office of United States Trustee
318 Customs House

701 Broadway

Nashville, TN 37203
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United States Trustee
318 Customs House
701 Broadway
Nashville, TN 37203

on this the T day of October, 2013

The parties may access this filing through ther€oelectronic filing system.

/s/ Thor Y. Urness
Thor Y. Urness
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