Hearing Date: April 6, 2005
Hearing Time: 1:00 p.m.
Objection Deadline: April 6, 2005 at 12:00 p.m.
PORTLAND

UNITED STATES BANKRUPTCY COURT
DISTRICT OF MAINE
In re:
PEGASUS SATELLITE TELEVISION, INC., et al.,
Debtors.

)
)
)
)
)
)
)

Chapter 11
Case No. 04-20878
(Jointly Administered)

DEBTORS’ MOTION FOR AN ORDER PURSUANT TO 11 U.S.C. SECTIONS
105, 363(b) AND 365 AND BANKRUPTCY RULE 9019 AUTHORIZING AND
APPROVING (I) THE FIRST AMENDMENT TO THE MASTER SITE AGREEMENT
AND REPLACEMENT SITE AGREEMENTS WITH SPECTRASITE BROADCAST
TOWERS, INC., (II) THE ASSUMPTION OF THE MASTER SITE AGREEMENT, AS
AMENDED, AND (III) THE SETTLEMENT OF SPECTRASITE BROADCAST
TOWERS, INC.’S DAMAGE CLAIM; AND (IV) GRANTING RELATED RELIEF
Pegasus Satellite Television, Inc. and its subsidiaries and certain of its affiliates,
each a debtor and debtor-in-possession herein (collectively, the “Debtors”),1 hereby file this
motion (the “Motion”)2 requesting entry of an order pursuant to sections 105(a), 363(b) and 365
of title 11 of the United States Code (the “Bankruptcy Code”) and Rules 2002, 6004, 6006 and
9019 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”) authorizing and
approving: (1) the Debtors’ entry into that certain First Amendment to the Master Site
1

The Debtors are: Argos Support Services Company, Bride Communications, Inc., B.T. Satellite, Inc., Carr
Rural TV, Inc., DBS Tele-Venture, Inc., Digital Television Services of Indiana, LLC, DTS Management, LLC,
Golden Sky DBS, Inc., Golden Sky Holdings, Inc., Golden Sky Systems, Inc., Henry County MRTV, Inc., HMW,
Inc., Pegasus Broadcast Associates, L.P., Pegasus Broadcast Television, Inc., Pegasus Broadcast Towers, Inc.,
Pegasus Media & Communications, Inc., Pegasus Satellite Communications, Inc., Pegasus Satellite Television of
Illinois, Inc., Pegasus Satellite Television, Inc., Portland Broadcasting, Inc., Primewatch, Inc., PST Holdings, Inc.,
South Plains DBS, LP., Telecast of Florida, Inc., WDSI License Corp., WILF, Inc., WOLF License Corp., and
WTLH License Corp.
2

Capitalized terms used herein but not otherwise defined shall have the meanings given to such terms in the
Master Site Agreement or the First Amendment thereto (each as defined below), as applicable.

Agreement (the “First Amendment”) and the Replacement Site Agreements with Spectrasite
Broadcast Towers, Inc. (“Spectrasite”); (2) the Debtors’ assumption of the Master Site
Agreement, as amended by the First Amendment; (3) the Debtors’ settlement of Spectrasite’s
damage claim; and (4) granting related relief. In support of the Motion, the Debtors respectfully
represent as follows:
STATUS OF THE CASE
1.

On June 2, 2004, (the “Petition Date”), each of the Debtors filed a

voluntary petition for relief under chapter 11 of the Bankruptcy Code. On the Petition Date, the
Debtors also jointly filed motions or applications seeking certain typical “first day” orders,
including an order to have these cases jointly administered.
2.

The Debtors are continuing in possession of their properties and are

operating and maintaining their businesses as debtors-in-possession pursuant to sections 1107(a)
and 1108 of the Bankruptcy Code.
3.

On June 10, 2004, the United States Trustee for the District of Maine

appointed an official committee of unsecured creditors pursuant to section 1102(a) of the
Bankruptcy Code (the “Committee”).
4.

No request has been made for the appointment of a trustee or examiner in

5.

On January 7, 2005, the Debtors filed the Debtors’ Joint Chapter 11 Plan

these cases.

(the “Plan”) and accompanying Disclosure Statement for the Debtors’ Joint Chapter 11 Plan (the
“Disclosure Statement”), each dated January 7, 2005. By orders dated February 9, 2005
(collectively, the “Orders”), the Court, among other things, approved the Disclosure Statement
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and set the hearing on confirmation of the Plan for March 24, 2005 at 10:30 a.m. (prevailing
Eastern time). The Plan contemplates that there may be a sale of the Broadcast Assets (as
defined below) pursuant to a PCC Court Approved Bid or an Alternative Court Approved Bid (as
such terms are defined in the Plan) or that the Committee, in consultation with the Debtors, may
determine not to pursue such a sale. Copies of the Plan, Disclosure Statement and the Orders are
available at the Debtors’ website at www.pgtv.com/283cc/legal.htm.
JURISDICTION
6.

The Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157

and 1334. This is a core proceeding pursuant to 28 U.S.C. § 157(b)(2). Venue is proper in this
Court pursuant to 28 U.S.C. §§ 1408 and 1409.
7.

The statutory predicates for the relief sought herein are sections 105(a),

363(b) and 365 of the Bankruptcy Code and Bankruptcy Rules 2002, 6004, 6006 and 9019 and
D. Me. LBRs 6004-1 and 6006-1.

BACKGROUND TO THE RELIEF REQUESTED
A.

Overview.
8.

As of the Petition Date, the Debtors’ principal operating business was their

direct broadcast satellite (“DBS”) business. At that time, the Debtors were the largest
independent distributor of DIRECTV ® DBS services with approximately 1.1 million
subscribers and the exclusive right to distribute certain DIRECTV services to approximately 8.4
million rural households in certain territories within 41 states.
9.

On August 26, 2004, this Court entered an order authorizing and

approving a global settlement (the “Global Settlement”) by and among the Debtors, DIRECTV,
Inc. (“DIRECTV”), National Rural Telecommunications Cooperative (“NRTC”), Pegasus
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Communications Corporation (“PCC”) and certain members of the Committee. In addition to
resolving numerous disputes between the parties, as an integral component of the global
settlement, the Court authorized the Debtors to (i) sell, transfer and convey to DIRECTV
substantially all of the assets that comprised the Debtors’ DBS business free and clear of all
liens, claims, encumbrances and other interests, pursuant to sections 363(b) and 363(f) of the
Bankruptcy Code, and (ii) provide certain assistance in the transitioning of their DBS business to
DIRECTV.
10.

The closing of the sale of the DBS assets to DIRECTV occurred on

August 27, 2004. In exchange for the sale of the DBS business and the settlement of certain
claims under the terms of the Global Settlement, the Debtors’ estates received in excess of $900
million dollars in consideration (the “Satellite Sale Proceeds”). Pursuant to a stipulation and
order of this Court entered on September 17, 2004, the Debtors paid the undisputed claims of
their prepetition secured lenders from the Satellite Sale Proceeds. See Docket No. 555. Pursuant
to a stipulation and order of this Court entered on February 8, 2005, the Debtors paid the
remaining claims of their prepetition secured lenders from the Satellite Sale Proceeds and the
secured lenders agreed to withdraw their claims filed in these chapter 11 cases. See Docket No.
968.
11.

Since the closing of the Satellite sale, the Debtors primary business has

been the operation of their broadcast television assets (collectively, the “Broadcast Assets”).3

3

The Debtors own and operate six broadcast television stations, they have the contractual right to act as the
advertising sales agent for two cable television stations, and they have the right to control the programming and
operate an additional three television stations owned by KB Prime Media, LLC (“KB Prime”) and one additional
station owned by an indirect non-Debtor subsidiary of PCC, which is the non-debtor parent of Debtor Pegasus
Satellite Communications, Inc. (“PSC”).
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B.

The Broadcast Business and Tower Leases.
12.

Following the sale of their DBS business to DIRECTV, the assets related

to the Debtors’ broadcast television business—the Broadcast Assets—comprise substantially all
of the Debtors’ remaining assets. The Broadcast Assets are necessary to the operation of the
Debtors’ broadcast television business, and include, but are not limited to, certain Federal
Communications Commission (“FCC”) authorizations and licenses, real property, agreements to
operate television stations, rights to purchase television stations, time brokerage agreements,
lease agreements with respect to studio facilities and other contract rights and working capital.
13.

The Broadcast Assets include the Debtors’ rights under that certain Master

Site Agreement, dated as of July 17, 2000 (the “Master Site Agreement”) by and between
Spectrasite and Pegasus Broadcast Television, Inc. (“PBT”). The Master Site Agreement was
executed in connection with that certain (i) Asset Purchase Agreement dated as of April 18, 2000
by and among, inter alia, Spectrasite and PBT (the “Asset Purchase Agreement”) and (ii) Site
Development and Build-to-Suit Agreement dated as of July 17, 2000 by and between Spectrasite
and PBT (the “Development Agreement”).
14.

The Master Site Agreement established the general terms and conditions

under which PBT leases or subleases space on Spectrasite’s antenna towers in order to place,
operate and maintain the Debtors’ analog and digital broadcast communications equipment in
connection with the operation of the Debtors’ broadcast television business. Pursuant to the
terms of the Master Site Agreement, Spectrasite and PBT have entered into sixteen (16)
individual site agreements (each, an “Existing Site Agreement”, and collectively, the “Existing
Site Agreements”) for space on various antenna towers owned by Spectrasite.
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15.

Spectrasite has claimed that the Debtors owe past rent for digital antenna

space available to the Debtors under the Asset Purchase Agreement and Existing Site
Agreements. The Debtors disagree with that assertion and believe that they do not and will not
have an obligation to pay rent for digital antenna space until they commence digital operations as
required by the FCC.
16.

Under the Master Site Agreement, Spectrasite has also claimed that it is

entitled to reimbursement for the costs of certain improvements that may be necessary at tower
sites where the Debtors lease space. The Debtors disagree with that assertion and do not believe
that Spectrasite has incurred any such expenses that would be reimbursable under the Master Site
Agreement.
17.

On October 12, 2004, Spectrasite filed a general, unsecured, non-priority

claim (proof of claim no. 871) in the amount of $9,122,503.88 in respect of amounts it claims are
owed by PBT under the Asset Purchase Agreement and the Master Site Agreement. Under the
terms of the First Amendment, the parties have agreed to resolve this claim on terms which the
Debtors believe are favorable. In addition, the Debtors expect that the Replacement Site
Agreements will allow them additional flexibility in occupying the tower spaces needed to
operate their broadcast television business, and for that occupancy to occur at an overall reduced
cost, compared to the existing arrangements. For that reason, and for the reasons set forth below,
the Debtors believe that their entry into the First Amendment and the Replacement Site
Agreements is in their estates’ and creditors’ best interests.
18.

Under the terms of the First Amendment, the Debtors will pay

approximately $307,000 to Spectrasite and convey to Spectrasite all of its interest in 10,333
warrants held by Pegasus Towers, Inc. (a PBT subsidiary) to purchase Spectrasite common stock
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(the “Warrants”) to settle any amounts owing under the Asset Purchase Agreement and Master
Site Agreement (the “Settlement Amount”). As of the filing of this Motion, the Debtors estimate
that the Warrants have a value of approximately $967,169.
19.

The Debtors have identified the amendment and assumption of the Master

Site Agreement, the termination of the Existing Site Agreements and their entry into the
Replacement Site Agreements as material factors that will enable them to both better operate
their broadcast television business and successfully market and sell their Broadcast Assets to
PCC or another purchaser.
C. Summary of Terms of the First Amendment.
20.

The First Amendment to the Master Site Agreement is attached hereto as

Exhibit A (the “First Amendment”).
21.

Significant terms of the First Amendment include the following:4
a.

Settlement Amount. PBT will (i) pay Spectrasite $307,517.88 and
(ii) convey to Spectrasite the Warrants.

b.

Termination of Development Agreement and Rights and
Obligations under the Asset Purchase Agreement. Upon the
effectiveness of the First Amendment, the Development
Agreement will be terminated and will be of no further force or
effect and no party to the Asset Purchase Agreement shall have
any further or continuing rights or obligations thereunder.

c.

Termination of Existing Site Agreements. Spectrasite will
terminate, without further liability, all Existing Site Agreements
effective as of January 31, 2005.

d.

Replacement Site Agreements.
1.

Term. Concurrently with the effectiveness of the First
Amendment and the termination of all Existing Site

4

This is only a summary of certain terms and conditions of the First Amendment. In the event of any
inconsistency between this summary and the First Amendment, the terms and conditions of the First Amendment
shall control.
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Agreements, Spectrasite and PBT will enter into the
Replacement Site Agreements (as defined in the First
Amendment). The monthly rents payable by the Debtors
under each of the Replacement Site Agreements is
anticipated to be lower than the amount that would be
payable under the Existing Site Agreements. The initial
term for each Replacement Site Agreement shall be 15
years (180 months) commencing as of February 1, 2005.
PBT will have the option to extend the initial term under
any Replacement Site Agreement for 5 additional 10 year
terms.

e.

2.

Reduction of Initial Term. At certain tower sites involved,
PBT has the right to lease space for both a “Primary
Antenna” and, to accommodate digital broadcasting, a
“Secondary Antenna.” For each full calendar month during
the Initial Term of a Replacement Site Agreement that PBT
pays rent for more than one antenna at a site, then the
Initial Term of the applicable Replacement Site Agreement
shall be reduced by one calendar month, provided, that in
no event shall the initial term for any Replacement Site
Agreement be reduced to less than 10 years (120 months).

3.

Rent. The minimum amount of rent that PBT shall be
required to pay under each Replacement Site Agreement
shall be the “Primary Antenna Base Rent” as specified in
each Replacement Site Agreement.

Amendment to Master Site Agreement. The Master Site
Agreement will be amended to provide that PBT may assign its
entire interest in the Master Site Agreement or in one or more
Replacement Site Agreements (along with its interest under the
Master Site Agreement related to an assigned Replacement Site
Agreement), without the prior consent of Spectrasite, to PCC or an
affiliate of PCC. Otherwise, the terms of the existing Master Site
Agreement apply, allowing PBT to assign its entire interest in the
Master Site Agreement or in one or more Replacement Site
Agreements (along with its interest under the Master Site
Agreement related to an assigned Replacement Site Agreement) to
an assignee, other than PCC, with the prior written consent of
Spectrasite, which consent shall not be withheld or delayed if the
financial statements of the proposed assignee reasonably
demonstrate such proposed assignee’s ability to perform the
obligations to be assigned to it, through the remainder of the then
applicable term.
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f.

Releases. Except for their respective obligations under the First
Amendment and the Replacement Site Agreements, each of
Spectrasite and PBT release each other from any and all claims and
liabilities relating in any manner to the Master Site Agreement, the
Existing Site Agreements, the Asset Purchase Agreement and the
Development Agreement.

g.

Withdrawal of Proof of Claim. Upon the effectiveness of the First
Amendment and payment of the Settlement Amount, Spectrasite
will withdraw with prejudice any claims it has filed against the
Debtors in these chapter 11 cases, and stipulates to the satisfaction
in full of any scheduled claim.

h.

Conditions to Effectiveness. The effectiveness of the First
Amendment and all Replacement Site Agreements is contingent
upon entry of an order by this Court approving the First
Amendment and such order having become final and unappealable.
RELIEF REQUESTED

22.

To improve the Debtors’ ability to operate their broadcast television

business, to facilitate a sale of the Broadcast Assets and the Debtors’ ability to obtain the highest
and otherwise best offer for such assets, by this motion the Debtors request that the Court enter
an order, pursuant to sections 105(a), 363 and 365(a) of the Bankruptcy Code and Rule 9019 of
the Bankruptcy Rules: (i) authorizing and approving the Debtors’ entry into the First
Amendment and the Replacement Site Agreements, (ii) authorizing and approving the Debtors’
assumption of the Master Site Agreement, as amended by the First Amendment; (iii) authorizing
and approving the settlement of Spectrasite Broadcast Towers, Inc.’s damage claim; and (iv)
granting related relief.
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APPLICABLE LAW

23.

The Debtors respectfully submit that their entry into the First Amendment

and Replacement Site Agreements and the assumption of the Master Site Agreement, as
amended, to the extent executory, satisfy the standards governing such actions in this Circuit.

A.

Amendment to the Master Site Agreement and Entry Into the Replacement Site
Agreements.
24.

The Debtors seek entry of an order granting the relief requested herein

pursuant to section 363(b)(1) of the Bankruptcy Code which provides that the “trustee, after
notice and hearing, may use, sell, or lease, other than in the ordinary course of business,
property, of the estate.” 11 U.S.C. § 363(b)(1). Although stated various ways, courts generally
hold that a debtor’s decision to enter into a transaction and dispose of estate assets outside of the
ordinary course of business is governed by the “business judgment test.” 3 Collier on
Bankruptcy ¶ 363.01[1][f] (15th ed. rev. 2003); see also In re Phoenix Steel Corp., 82 B.R 334,
335-36 (Bankr. D. Del. 1987) (concluding that a sale under Section 363 of the Bankruptcy Code
is appropriate when “there is a good business reason for completing the sale and the transaction
is in good faith[.]”); In re Delaware & Hudson Rwy. Co., 124 B.R. 169, 175-76 (Bankr. D. Del.
1991) (stating that a sale under section 363 of the Bankruptcy Code is appropriate if there is a
“sound business purpose for conducting the sale” and the purchase price is fair and reasonable).
25.

The business judgment rule shields a debtor’s management from judicial

second-guessing. See Comm. of Asbestos-Related Litigants and/or Creditors v. Johns-Manville
Corp. (In re Johns-Manville Corp.), 60 B.R. 612, 615-16 (Bankr. S.D.N.Y. 1986) (“[T]he
[Bankruptcy] Code favors the continued operation of a business by a debtor and a presumption
of reasonableness attaches to a Debtor’s management decisions.”). Once the debtor articulates a
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valid business justification, “[t]he business judgment rule is a presumption that in making a
business decision the directors of a corporation acted on an informed basis, in good faith and in
the honest belief that the action was in the best interests of the company.’” Official Committee
of Subordinated Bondholders v. Integrated Resources, Inc. (In re Integrated Resources, Inc.), 147
B.R. 650, 656 (S.D.N.Y. 1992) (quoting Smith v Van Gorkom, 488 A.2d 858, 872 (Del. 1985)).
26.

The Debtors, in exercising their sound business judgment, believe that

their entry into the First Amendment and the Replacement Site Agreements are more than
warranted for several reasons. First, because Spectrasite is the primary entity from which the
Debtors lease antenna tower space for all but one of their stations, maintaining their contractual
relationship with Spectrasite under the Master Site Agreement is vital to the Debtor’s continued
operation of their broadcast television business.
27.

Second, the termination of the Existing Site Agreements and the entry into

the Replacement Site Agreements will result in a net cash savings that will allow for a greater
distribution to the creditors of these estates. Under the terms of the First Amendment, PBT will
dispose of claims asserted to be in excess of $9 million by paying Spectrasite a termination fee of
approximately $307,000 plus the return of the Warrants to Spectrasite. 5
28.

Third, the Debtors’ entry into the Replacement Site Agreements will

enhance the value of their Broadcast Assets. The Debtors maintain that the rent costs under the
Existing Site Agreements are above market. The Debtors believe that if the economic terms of
those agreements are not modified, then interest in the Broadcast Assets in connection with the
upcoming 363 or post-Effective Date sale process would be depressed and they would not be
able to obtain fair value for those assets. By obtaining more favorable economic terms under the
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Replacement Site Agreements, the Debtors will have a greater opportunity to increase the
proceeds they will receive from any sale of their Broadcast Assets for the benefit of their estates
and all creditors.
B. Assumption of the Master Site Agreement.
29.

Section 365(a) of the Bankruptcy Code authorizes a debtor to assume

and/or assign its executory contracts and unexpired leases, subject to the approval of the
Bankruptcy Court. A debtor’s decision to assume or reject an executory contract or unexpired
lease must only satisfy the “business judgment rule” and will not be subject to review unless
such decision is clearly an unreasonable exercise of such judgment. See, e.g., NLRB v. Bildisco
& Bildisco, 465 U.S. 513, 523 (1984); Lubrizol Enters., Inc. v. Richmond Metal Finishers, Inc.
(In re Richmond Metal Finishers, Inc.), 756 F.2d 1043, 1046-47 (4th Cir. 1985); Eagle Ins. Co.
v. Bankvest Capital. Corp. (In re Bankvest Capital Corp.), 290 B.R. 443, 447 (1st Cir. B.A.P.
2003); In re Leroux, No. 92-20403-WCH, 1997 WL 375677, *8 (Bankr. D. Mass., June 30,
1997). If a debtor’s business judgment has been reasonably exercised, a court should approve
the assumption or rejection of the unexpired contract. Butler v. Resident Care Innovation Corp.,
241 B.R. 37, 45-46 (D.R.I. 1999); In re Logical Software, Inc. 66 B.R. 683, 686-87 (Bankr. D.
Mass. 1986).
30.

The Debtors’ rights under the Master Site Agreement are important assets

and retaining them is essential to their estates. Spectrasite is the primary entity from which the
Debtors lease antenna tower space in connection with the operation of most of their broadcast
television business. In some of the markets in which the Debtors operate their broadcast
television business, there are no alternative providers of antenna space. For those reasons, the
5

The cash payment and return of the Warrants are together a post-petition administrative expense which is properly
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Debtors’ ability to continue a stable contractual relationship with Spectrasite is vital to
maintaining the value of their Broadcast Assets and necessary for them to be able to continue
operation of their broadcast television business pending a sale.
31.

The Debtors’ Broadcast Assets will likely be the subject of a bankruptcy

court-approved section 363 sale process in the near future. Because the Debtors’ require antenna
space to operate their broadcast television business, the Debtors also believe that the assumption
of the Master Site Agreement is essential to obtaining the greatest possible value for their
Broadcast Assets in that sale process. The Debtors believe that no prospective purchaser would
pay fair value for the Broadcast Assets if the Debtors did not have rights to dedicated antenna
tower space. Put simply, if the Debtors do not maintain dedicated antenna space enabling them
to transmit signals, there would not be a broadcast television business to operate, or to sell.
32.

In order to obtain the highest and best offers for the Broadcast Assets, the

Debtors must first assume the Master Site Agreement, as amended by the First Amendment, so
that it can then be assigned pursuant to Section 14(a) thereof to the ultimate purchaser of the
Broadcast Assets. In light of the foregoing, the Debtors believe that sound business justifications
exist for the Debtors’ assumption of the Master Site Agreement, as amended by the First
Amendment.
C.

The Settlement Amount Should be Approved Because It Is Fair and Equitable and
in the Best Interests of the Debtors’ Estates.
33.

Bankruptcy Rule 9019(a) provides, in pertinent part, that “[o]n motion by

the trustee and after notice and a hearing, the court may approve a compromise or settlement.” 11
U.S.C. § 9019(a). Compromises are favored by bankruptcy courts. In re Greenacre, 103 B.R. 1,
5 (Bankr. D. Me. 1989) (citations omitted); Fogg v. Sherman Homes, Inc. (In re Sherman

payable before Plan confirmation.

13

Homes, Inc.), 28 B.R. 176, 177 (Bankr. D. Me. 1983); In re C.P. Del Caribe, 140 B.R. 320
(Bankr. D. P.R. 1992); In re Hydronic Enter., Inc., 58 B.R. 363, 365 (Bankr. D. R.I. 1986).
Approval of a compromise “is within the sound discretion of the bankruptcy judge.” Jeffrey v.
Desmond, 70 F.3d 183, 185 (1st Cir. 1995). Before approving a settlement under Bankruptcy
Rule 9019, a court must determine that the proposed settlement is in the best interests of the
debtor’s estate. Greenacre, 103 B.R. at 5 (citation omitted). To reach this determination, the
court must assess the value of the claim that is being settled and balance it against the value to
the estate of the approval of the settlement. Hicks, Muse & Co., Inc. v. Brandt (In re Healthco
Int’l, Inc.), 136 F.3d 45, 50 (1st Cir. 1998); Jeffrey, 70 F.3d at 185.
34.

The standard by which courts should evaluate the reasonableness of a

proposed compromise and settlement is well established and includes consideration of the
following four factors: “(i) the probability of success in the litigation being compromised; (ii) the
difficulties, if any, to be encountered in the matter of collection; (iii) the complexity of the
litigation involved, and the expense, inconvenience and delay attending it; and (iv) the
paramount interest of the creditors and a proper deference to their reasonable views in the
premise.” Jeffrey, 70 F.3d at 185 (citation omitted); Greenacre, 103 B.R. at 5 (citations omitted);
Sherman Homes, 28 B.R. at 177 (citation omitted). Furthermore, the bankruptcy court should
not “decide the numerous questions of law and fact raised by appellants but rather. . . canvass the
issues and see whether the settlement ‘falls below the lowest point in the range of
reasonableness.’” Healthco, 136 F.3d at 51 (quoting Cosoff v. Rodman (In re W.T. Grant Co.),
699 F.2d 599, 608 (2d Cir. 1983)).
35.

The standard set forth above is clearly met in this case. By agreeing to the

Settlement Amount, the parties have agreed to resolve numerous complex disputes surrounding
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Spectrasite’s damage claim. The payment by the Debtors of the Settlement Amount will satisfy
all of the Debtors’ pre-petition obligations under section 365(b) of the Bankruptcy Code in
respect of the Master Site Agreement, and will enable the Debtors to restructure their contractual
obligations in order to obtain the highest and best offers for the Broadcast Assets.
NO PRIOR REQUEST
36.

No prior motion for the relief requested herein has been made to this or

any other court.
NOTICE
37.

Notice of this Motion has been given to (i) the Office of the United States

Trustee for the District of Maine; (ii) counsel to the Committee; (iii) all parties on the All
Notices List as required by (and as defined in) this Court’s Order Establishing Case Management
Procedures and Hearing Schedule, dated July 9, 2004 (the “Case Management Order”); and (iv)
to each entity known to the Debtors to claim a lien, security interest, or other interest in the
Broadcast Assets. The Debtors submit that in light of the Case Management Order and the
nature of the relief requested, no further notice is required.
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WHEREFORE, the Debtors respectfully request that the Court enter an order
substantially in the form attached hereto as Exhibit B: (i) authorizing and approving the Debtors’
entry into the First Amendment and the Replacement Site Agreements; (ii) authorizing and
approving the Debtors’ assumption of the Master Site Agreement, as amended, (iii) approving
the settlement of Spectrasite’s damage claim; and (iv) granting related relief as is just and proper.
Dated: Portland, Maine
March 31, 2005
SIDLEY AUSTIN BROWN & WOOD LLP
Larry J. Nyhan
James F. Conlan
Paul S. Caruso
Bank One Plaza
10 South Dearborn Street
Chicago, Illinois 60603
Telephone: (312) 853-7000
Facsimile: (312) 853-7036
-andSIDLEY AUSTIN BROWN & WOOD LLP
Guy S. Neal
Ellen R. Moring
787 Seventh Avenue
New York, New York 10019
Telephone: (212) 839-5300
Facsimile: (212) 839-5599
-andBERNSTEIN, SHUR, SAWYER & NELSON

By:
/s/ Robert J. Keach
Robert J. Keach
100 Middle Street
P.O. Box 9729
Portland, ME 04104
Telephone: (207) 774-1200
Facsimile: (207) 774-1127
Attorneys for Debtors and Debtors in Possession
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EXHIBIT A
First Amendment
(attached hereto)

EXHIBIT B
Form of Order
(attached hereto)

NY1 5684181v1

UNITED STATES BANKRUPTCY COURT
DISTRICT OF MAINE

In re:
PEGASUS SATELLITE TELEVISION, INC., et al.,
Debtors.

)
)
)
)
)
)
)

Chapter 11
Case No. 04-20878
(Jointly Administered)

ORDER PURSUANT TO 11 U.S.C. SECTIONS
105, 363(b) AND 365 AND BANKRUPTCY RULE 9019 AUTHORIZING AND
APPROVING (I) THE FIRST AMENDMENT TO THE MASTER SITE AGREEMENT
AND REPLACEMENT SITE AGREEMENTS WITH SPECTRASITE BROADCAST
TOWERS, INC., (II) THE ASSUMPTION OF THE MASTER SITE AGREEMENT, AS
AMENDED, (III) THE SETTLEMENT OF SPECTRASITE BROADCAST
TOWERS, INC.’S DAMAGE CLAIM; AND (IV) GRANTING RELATED RELIEF
Upon the Debtors’ Motion for Order Pursuant to 11 U.S.C. Sections 105, 363(b)
and 365 and Bankruptcy Rule 9019 Authorizing and Approving (I) the First Amendment to the
Master Site Agreement and Replacement Site Agreements with Spectrasite Broadcast Towers,
Inc., (II) the Assumption of the Master Site Agreement, as Amended, (III) the Settlement of
Spectrasite Broadcast Towers, Inc.’s Damage Claim; and (IV) Granting Related Relief (the
“Motion”)1 of Pegasus Satellite Television, Inc. and its subsidiaries and certain of its affiliates,
each a debtor and debtor in possession herein (collectively, the “Debtors”)2 pursuant to sections
105(a), 363(b) and 365 of the Bankruptcy Code and Bankruptcy Rules 2002, 6004, 6006 and
9019; and it appearing that the Court has jurisdiction to consider the Motion and the relief
1

Capitalized terms used but not defined herein shall have the meaning ascribed to such terms in the Motion.
The Debtors are: Argos Support Services Company, Bride Communications, Inc., B.T. Satellite, Inc., Carr
Rural TV, Inc., DBS Tele-Venture, Inc., Digital Television Services of Indiana, LLC, DTS Management, LLC,
Golden Sky DBS, Inc., Golden Sky Holdings, Inc., Golden Sky Systems, Inc., Henry County MRTV, Inc., HMW,
Inc., Pegasus Broadcast Associates, L.P., Pegasus Broadcast Television, Inc., Pegasus Broadcast Towers, Inc.,
Pegasus Media & Communications, Inc., Pegasus Satellite Communications, Inc., Pegasus Satellite Television of
Illinois, Inc., Pegasus Satellite Television, Inc., Portland Broadcasting, Inc., Primewatch, Inc., PST Holdings, Inc.,
South Plains DBS, LP., Telecast of Florida, Inc., WDSI License Corp., WILF, Inc., WOLF License Corp. and

2

requested therein in accordance with 11 U.S.C. §§ 157 and 1334; and it appearing that this
matter is a core proceeding within the meaning of 28 U.S.C. § 157(b)(2); and it appearing that
venue of this proceeding and this Motion is proper in this District pursuant to 28 U.S.C. §§ 1408
and 1409; and due and proper notice of the Motion having been given; and it appearing that the
relief requested in the Motion is in the best interest of the Debtors and their estates and creditors;
and after due deliberation and sufficient cause appearing therefor, it is hereby:
ORDERED, that the Motion is granted; and it is further
ORDERED, that the Existing Site Agreements are terminated effective as of the
date set forth in the First Amendment; and it is further
ORDERED, that the Debtors entry into the First Amendment to the Master Site
Agreement under the terms and conditions provided for in the First Amendment attached to the
Motion as Exhibit A, pursuant to 11 U.S.C. § 363, is authorized and approved effective as of the
date set forth in the First Amendment; and it is further
ORDERED, that the Debtors entry into the Replacement Site Agreements,
pursuant to 11 U.S.C. § 363, is authorized and approved effective as of the date set forth in the
First Amendment; and it is further
ORDERED, that the Debtors’ assumption of the Master Site Agreement pursuant
to 11 U.S.C. § 365(a) is authorized and approved effective as of the date of entry of this Order;
and it is further

WTLH License Corp.

2

ORDERED, that payment of the Settlement Amount by the Debtors is authorized
and approved; and it is further
ORDERED, that payment of the Settlement Amount satisfies all of the Debtors’
pre-petition obligations under section 365(b) of the Bankruptcy Code in respect of the Master
Site Agreement; and it is further
ORDERED, that the Court shall retain exclusive jurisdiction to resolve any
disputes arising from or relating to the relief sought or authorized in this Order.
Dated:
________________________________________
UNITED STATES BANKRUPTCY JUDGE
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