UNITED STATES BANKRUPTCY COURT
DISTRICT OF MAINE
___________________________________________
)
)
)
PEGASUS SATELLITE TELEVISION, INC.,
)
et al.,
)
)
Debtors.
)
__________________________________________ )
In re:

Chapter 11
Case No. 04-20878 (JBH)
(Jointly Administered)

OPPOSING STATEMENT OF MATERIAL UNDISPUTED FACTS OF WILMINGTON
TRUST COMPANY TO THE STATEMENT OF MATERIAL UNDISPUTED FACTS OF
THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS WITH ADDITIONAL
MATERIAL FACTS
Pursuant to Rule 56 of the Federal Rules of Civil Procedure and Local Rule 56(c) of the
United States District Court, District of Maine, Wilmington Trust Company (“Wilmington
Trust”), by and through its undersigned counsel, submits this Opposing Statement of Material
Undisputed Facts with Additional Material Facts (the “Opposing Statement of Material
Undisputed Facts”) in reply to the Statement of Material Undisputed Facts filed by the
Committee (the “Committee Statement of Material Undisputed Facts”) in support of its response
(the “Committee Response”) to Wilmington Trust’s Motion for Partial Summary Judgment (the
“Summary Judgment Motion”).1 In support of its Opposing Statement of Material Undisputed
Facts, Wilmington Trust submits: (i) the Declaration of Kristopher M. Hansen, Esq. (the
“Hansen Decl.”), counsel to Wilmington Trust, as Exhibit A and (ii) certain time records of Akin
Gump, counsel to the Committee, as Exhibit B. Wilmington Trust responds to individual
paragraphs in the Committee Statement of Material Undisputed Facts as follows:
1.

Admitted.

1

Capitalized terms that are not otherwise defined herein shall have the meanings ascribed to such terms in
the Summary Judgment Motion.
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2.

Admitted.

3.

Qualified. The statement fails to mention that the offer of $675 per qualified

transferred subscriber was only valid if accepted by June 30, 2004 and if the offer were accepted
after June 30, 2004, the $675 per subscriber amount would be adjusted downward. See Comm.
Resp., Main Case Docket No. 832, Ex. B.
4.

Denied. The first sentence states a conclusion not supported by the facts. See

Medina-Munoz v. R.J. Reynolds Tobacco Co., 896 F.2d 5, 8 (1st Cir. 1990) (non-moving party
must show more than conclusory allegations, improbable inferences or unsupported speculation
to establish genuine issues of material fact). In addition, the first sentence is only true if several
other events have occurred: the DIRECTV offer would have to be (i) accepted by the Debtor, (ii)
approved by the Court and (iii) consummated. In the second sentence, the quoted language is
taken out of context; it implies that the Secured Lenders were assured of recovery. In fact, Mr.
Hansen outlined the risk faced by the Junior Lenders when he stated in the immediately
preceding sentence that “we don’t want to see the value in this case erode as we move forward
through those deadlines because our lien position and our recovery position becomes less and
less secure as we move forward ….” See Tr. of June 4, 2004 Mot. Hr’g, Main Case Docket No.
187.
5.

Denied. The Committee cannot cite to its own statement in a prior motion to

support a conclusion without any supporting evidence. See Medina-Munoz, 896 F.2d at 8 (for
the proposition set forth in paragraph 4 above). In addition, the DIRECTV offer was
categorically rejected by the Debtors. During the June 4, 2004 hearing, James Conlan, Esq.,
counsel to the Debtors, stated, “NRTC then turned around and notified us on June 2nd that it was
terminating the member agreements effective August 31, that our customers and rights would be
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transitioned to DIRECTV, and they made us an offer which we flatly reject.” See Tr. of June 4,
2004 Mot. Hr’g Main Case Docket No. 187 at 65) (emphasis added). See also Rule 56(b)
Statement at ¶ 13.
6.

Qualified. The Committee seeks to make a conclusion without any supporting

evidence. See Medina-Munoz, 896 F.2d at 8 (for the proposition set forth in paragraph 4 above).
The quotation of Mr. Puntus, financial advisor for the Debtors, however, is admitted.
7.

Qualified. The total hours represented by the Committee for Mr. Handelsman’s

time is misleading. On June 16, 2004, Mr. Handelsman spent 5.8 hours on Wilmington Trustrelated matters, of which the “meeting with representatives of DTV, Committee and senior
lenders” was but a subset of his tasks performed that day on behalf of Wilmington Trust. See
Statement of Professional Services Rendered by Stroock & Stroock & Lavan LLP for the Period
through June 30, 2004 (the “Stroock Timesheet”) at 11. In addition, the statement does not
support the inference that counsel to Wilmington Trust participated in the negotiations between
DIRECTV and the Committee because the Committee acknowledges in Paragraph 16 of the
Committee Response that counsel to Wilmington Trust did not participate in such negotiations.
8.

Qualified. The total hours represented by the Committee for Mr. Hansen’s time is

misleading. On June 16, 2004, Mr. Hansen spent 6.2 hours on Wilmington Trust-related matters,
of which the “creditor discussions re lit. merits and team discussions re same” was but a subset
of his tasks performed that day on behalf of Wilmington Trust. See Stroock Timesheet at 11. In
addition, the statement does not support the inference that counsel to Wilmington Trust
participated in the negotiations between DIRECTV and the Committee because the Committee
acknowledges in Paragraph 16 of the Committee Response that counsel to Wilmington Trust did
not participate in such negotiations.
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9.

Qualified. The total hours represented by the Committee for Mr. Handelsman’s

time is misleading. On June 23, 2004, Mr. Handelsman spent 4.3 hours on Wilmington Trustrelated matters, of which the “negotiation session with DirecTV and all creditor constituencies
and meeting with steering committee members” was but a subset of his tasks performed that day
on behalf of Wilmington Trust. See Stroock Timesheet at 16. In addition, the statement does not
support the inference that counsel to Wilmington Trust participated in the negotiations between
DIRECTV and the Committee because the Committee acknowledges in Paragraph 16 of the
Committee Response that counsel to Wilmington Trust did not participate in such negotiations.
10.

Qualified. The total hours represented by the Committee for Mr. Lawrence’s time

is misleading. On June 23, 2004, Mr. Lawrence spent 8.0 hours on Wilmington Trust-related
matters, of which the preparation for and attendance at the meeting was but a subset of his tasks
performed that day on behalf of Wilmington Trust. See Stroock Timesheet at 16. In addition,
the statement does not support the inference that counsel to Wilmington Trust participated in the
negotiations between DIRECTV and the Committee because the Committee acknowledges in
Paragraph 16 of the Committee Response that counsel to Wilmington Trust did not participate in
such negotiations.
11.

Qualified. The time entry is admitted, but the statement does not support the

inference that counsel to Wilmington Trust participated in the negotiations between DIRECTV
and the Committee because the Committee acknowledges in Paragraph 16 of the Committee
Response that counsel to Wilmington Trust did not participate in such negotiations.
12.

Admitted.

13.

Denied. Such statement sets forth opinion rather than fact, and the Committee

cannot cite to its own statement in a prior motion as an admission against the Junior Lenders
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without any supporting evidence. See Medina-Munoz, 896 F.2d at 8 (for the proposition set
forth in paragraph 4 above); U.S. f/b/o Doten’s Constr., Inc. v. JMG Excavating & Constr. Co.,
No. 03-134-P-S., 2004 WL 2607800, at *9 n.11 (D. Me. Nov. 17, 2004) (citations by a party to
statements in its unverified pleadings can only be deemed an admission by such party and cannot
be used against any other party). In addition, counsel for Wilmington Trust attended an initial
meeting amongst the referenced parties but denies that the offer presented by DIRECTV served
“as a starting point” for negotiations or that the “DIRECTV Offer was to serve as a ‘floor’ for the
parties’ negotiations ….” See Comm. Resp., Main Case Docket No. 832 at ¶ 9. In fact, during
such initial meeting Chaim Fortgang, Esq., a representative of Silver Point Capital L.L.C., and
Mr. Gary Singer, a representative of Singer Children’s Management and Affiliates, both
members of the Committee, flatly rejected DIRECTV’s offer. The various parties then left the
conference room in order to permit DIRECTV and the Committee to caucus separately. Shortly
thereafter, the Committee and DIRECTV engaged in further direct negotiations without
including the Secured Lenders or their counsel. See Hansen Decl.
14.

Denied. Such statement sets forth opinion rather than fact, and the Committee

cannot cite to its own statement in a prior motion as an admission against the Junior Lenders
without any supporting evidence. See Medina-Munoz, 896 F.2d at 8 (for the proposition set
forth in paragraph 4 above); Doten’s, 2004 WL 2607800 at *9 n.11 (for the proposition set forth
in paragraph 13 above). As Exhibits F through I to the Committee Response indicate, the terse
responses of David Botter, Esq., counsel to the Committee, to inquiries made by counsel to
Wilmington Trust contained very limited information, such as “there is not yet a bid/ask”
(Exhibit F), “productive meeting” (Exhibit F) or “they want a deal and I think we will get one on
Monday/Tuesday” (Exhibit I).
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15.

Denied. Such statement sets forth opinion rather than fact, and the Committee

cannot cite to its own statement in a prior motion as an admission against the Junior Lenders
without any supporting evidence. See Medina-Munoz, 896 F.2d at 8 (for the proposition set
forth in paragraph 4 above); Doten’s, 2004 WL 2607800 at *9 n.11 (for the proposition set forth
in paragraph 13 above). In addition, the commencement date regarding the Committee’s efforts
is inaccurate. Since the Committee was not formed until June 10, 2004, negotiations by the
Committee could not have begun prior to June 10, 2004. See Notice of Appointment of
Creditors’ Committee, Main Case, Docket No. 134.
16.

Admitted.

17.

Admitted.

18.

Denied. This statement contains a conclusion not supported by the facts. See

Medina-Munoz, 896 F.2d at 8 (for the proposition set forth in paragraph 4 above). This
statement is only true if several other events have occurred: the DIRECTV offer would have to
be (i) accepted by the Debtor, (ii) approved by the Court and (iii) consummated. Finally, the
Junior Lenders were not a party to such email.
19.

Admitted.

20.

Admitted.

21.

Denied. Neither the Senior Lenders nor the Junior Lenders have been paid in full.

Such statement sets forth opinion rather than fact, and the Committee cannot cite to its own
statement in a prior motion as an admission against the Junior Lenders without any supporting
evidence. See Medina-Munoz, 896 F.2d at 8 (for the proposition set forth in paragraph 4 above)
and Doten’s, 2004 WL 2607800 at *9 n.11 (for the proposition set forth in paragraph 13 above).
22.

Admitted.
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23.

Admitted.

24.

Denied. The statement quoted by the Committee does not stand for the

proposition that the Junior Lenders “intended to force the parties into an immediate sale of the
Satellite Assets” and is opinion rather than fact. See Medina-Munoz, 896 F.2d at 8 (for the
proposition set forth in paragraph 4 above). As evidenced by Exhibit I to the Committee
Response, which contains Mr. Hansen’s quoted statement, the Junior Lenders were merely
attempting to facilitate negotiations between the Debtors and the Committee in the face of recent
rulings by the Court that were detrimental to the Debtors’ litigation strategy. Finally, the
Committee has misquoted Mr. Hansen’s statement. The phrase “get to DTV” should read “get
with DTV.” This misquote is significant since it changes both the tone and purpose of Mr.
Hansen’s statement.
25.

Denied. The statement quoted by the Committee does not stand for the

proposition that the Junior Lenders “concede that they pressured the Debtors to sell the Satellite
Assets” and is opinion rather than fact. See Medina-Munoz, 896 F.2d at 8 (for the proposition
set forth in paragraph 4 above). In addition, such statement is taken out of context because it
needs to be read in light of the rulings by the Court detrimental to the Debtors’ litigation strategy.
Finally, the Committee failed to include the succeeding sentence, which states, “[i]n fact,
Wilmington Trust and the senior secured lenders shared their work product with the Committee
and DIRECTV, who had precisely the same concerns as the lenders.” See Junior Lenders’
Motion Directing Payment of Prepayment Premium, Accrued Default Interest and Interest
Thereon Under the Pegasus Junior Term Loan Agreement, Main Case Docket No. 622, at 5; see
also Comm. Resp., Main Case Docket No. 832, Ex. I.
26.

Admitted.
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27.

Denied. The statement seeks to make a conclusion that is not supported by the

facts. See Medina-Munoz, 896 F.2d at 8 (for the proposition set forth in paragraph 4 above). In
addition, the quoted statement is not a fair representation of the entire correspondence since such
exchange occurred in the context of the Secured Lenders seeking information on the status of
negotiations between the Committee, DIRECTV and the Debtors. See Comm. Resp., Main Case
Docket No. 832, Ex. F (“please let us know the outcome as soon as you can.”) (Hansen to Botter,
July 1, 2004 at 11:08 a.m.); (“Is there a bid and ask or are they still in dreamland.”) (Andrew
Rosenberg, Esq., counsel to the Steering Committee of Senior Secured Lenders, to Botter, July 1,
2004 at 4:38 p.m.).
28.

Qualified. The quoted statement is not a fair representation of the entire

correspondence since such exchange occurred in the context of the Secured Lenders seeking
information on the status of negotiations between the Committee, DIRECTV and the Debtors.
See Comm. Resp., Main Case Docket No. 832, Ex. G (“Any word on any front.”) (Rosenberg to
Botter, July 7, 2004 at 5:29 p.m.).
29.

Qualified. The quoted statement is not a fair representation of the entire

correspondence since such exchange occurred in the context of the Secured Lenders seeking
information on the status of negotiations between the Committee, DIRECTV and the Debtors.
Id.
30.

Qualified. This statement must be read in the proper context since it was made

after a series of rulings by the Court that were very detrimental to the Debtors’ litigation strategy.
31.

Qualified. The quoted statement is not a fair representation of the entire

correspondence since such exchange occurred in the context of the Secured Lenders seeking
information on the status of negotiations between the Committee, DIRECTV and the Debtors, in
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light of a series of rulings by the Court that were very detrimental to the Debtors’ litigation
strategy. See Comm. Resp., Main Case Docket No. 832, Ex. I (“What’s up?” and “Can we go
through the docs tomorrow morning and see what comments we all can/can’t live without in
order to keep forward momentum?”) (Hansen to Botter, July 8, 2004 at 6:31 p.m.).
32.

Admitted.

33.

Denied. Such statement sets forth opinion rather than fact, and the Committee

cannot cite to its own statement in a prior motion as an admission against the Junior Lenders
without any supporting evidence, especially since only the Debtors can confirm such fact. See
Medina-Munoz, 896 F.2d at 8 (for the proposition set forth in paragraph 4 above); Doten’s, 2004
WL 2607800 at *9 n.11 (for the proposition set forth in paragraph 13 above).
34.

Denied. Such statement sets forth opinion rather than fact, and the Committee

cannot cite to its own statement in a prior motion as an admission against the Junior Lenders
without any supporting evidence, especially since only the Debtors can confirm such fact. See
Medina-Munoz, 896 F.2d at 8 (for the proposition set forth in paragraph 4 above); Doten’s, 2004
WL 2607800 at *9 n.11 (for the proposition set forth in paragraph 13 above).
35.

Admitted.

36.

Admitted.

37.

Admitted.

38.

Admitted.

39.

Admitted.

40.

Admitted.

41.

Admitted.

42.

Admitted.
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43.

Admitted.

44.

Admitted.

45.

Admitted.

46.

Admitted.

47.

Admitted.

48.

Admitted.

49.

Admitted.

50.

Admitted.

51.

Admitted.

52.

Admitted.

53.

Admitted.

54.

Admitted.

55.

Admitted.

56.

Admitted.

57.

Admitted.

58.

Admitted.

59.

Admitted.

60.

Admitted.

61.

Admitted.

62.

Admitted.

63.

Admitted.

64.

Admitted.

65.

Admitted.
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66.

Admitted.

67.

Admitted.

68.

Admitted.

69.

Admitted.

70.

Admitted.

71.

Admitted.
WILMINGTON TRUST’S
STATEMENT OF ADDITIONAL MATERIAL FACTS

Pursuant to Rule 56 of the Federal Rules of Civil Procedure and Local Rule 56(c),
Wilmington Trust submits the following additional statement of material facts in support of the
Summary Judgment Motion.
72.

The time records of Akin Gump during the period from June 24, 2004 through

July 30, 2004 indicate that representatives of Akin Gump and the Debtors’ counsel, DIRECTV
and/or its counsel participated in approximately 14 separate, in-person meetings and negotiations
regarding the Global Settlement on the following dates: July 1, July 6, July 13-14, July 16, July
19-22, and July 25-29. See Exhibit B attached hereto (marked portions only); See also Statement
of Fees for Services Rendered and Expenses Incurred by Akin Gump for the Period June 2, 2004
to June 30, 2004, Ex. B (“Akin’s June Time Entries”), Main Case Docket No. 423; Statement of
Fees for Services Rendered and Expenses Incurred by Akin Gump for the Period July 1, 2004 to
July 31, 2004, Ex. B (“Akin’s July Time Entries”), Main Case Docket No. 523.
73.

Attorneys at Akin Gump provided updates regarding the Global Settlement to the

Committee members, singly or as a group, on approximately 17 separate occasions between June
24, 2004 and July 30, 2004, including without limitation the following dates: June 25, June 29 –
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30, July 2, July 8-9, July 12, July 14-16, July 21, July 23 and July 26-30. See Exhibit B (marked
portions only); Akin’s June Time Entries, Main Case Docket No. 423; Akin’s July Time Entries,
Main Case Docket No. 523.
74.

Numerous teleconference calls occurred between counsel to the Committee and

counsel to the Debtors and/or DIRECTV during the period from June 24, 2004 through July 30,
2004. See Exhibit B (marked portions only); Akin’s June Time Entries, Main Case Docket No.
423; Akin’s July Time Entries, Main Case Docket No. 523.
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Dated: December 15, 2004
/s/ Gayle H. Allen
Roger A. Clement, Jr., Esq.
Gayle H. Allen, Esq.
VERRILL & DANA, LLP
One Portland Square
P.O. Box 586
Portland, ME 04112-0586
Tel: 207-774-4000
Fax: 207-774-7499
– and –
/s/ Kristopher M. Hansen
Kristopher M. Hansen, Esq.
Lawrence M. Handelsman, Esq.
James L. Bernard, Esq.
STROOCK & STROOCK & LAVAN LLP
180 Maiden Lane
New York, NY 10038-4982
Tel: 212-806-5400
Fax: 212-806-6006
Counsel to Wilmington Trust Company
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EXHIBIT A

UNITED STATES BANKRUPTCY COURT
DISTRICT OF MAINE
___________________________________________
)
In re:
)
Chapter 11
)
PEGASUS SATELLITE TELEVISION, INC.,
)
Case No. 04–20878 (JBH)
et al.,
)
)
(Jointly Administered)
Debtors.
)
___________________________________________)
DECLARATION OF KRISTOPHER M. HANSEN
IN SUPPORT OF MOTION OF WILMINGTON
TRUST COMPANY FOR PARTIAL SUMMARY JUDGMENT
KRISTOPHER M. HANSEN hereby declares under penalty of perjury that the
following is true and correct:
1.

I am a partner with the law firm of Stroock & Stroock & Lavan LLP

(“Stroock”), which represents Wilmington Trust Company as administrative agent in connection
with the Junior Term Loan.1

I submit this declaration in support of Wilmington Trust’s

Summary Judgment Motion. I have personal knowledge of the statements made herein and I am
the attorney at Stroock with day-to-day responsibility for the representation of Wilmington Trust
in connection with the above-referenced cases.
2.

On June 23, 2004, I attended a settlement conference in connection with

the above-referenced cases that was held at the offices of Paul, Weiss, Rifkind, Wharton &
Garrison LLP (“Paul Weiss”). My partner Lawrence Handelsman, Esq., an associate at Stroock,
Brett Lawrence, Esq., and a representative of one of the Junior Lenders, Steven Gendal of
Whippoorwill Associates, Inc., also attended the meeting. Present at the meeting for the Senior

1

Capitalized terms that are not otherwise defined herein shall have the meanings ascribed to such terms in
Wilmington Trust Company’s motion for partial summary judgment (the “Summary Judgment Motion”).

Lenders was Paul Gordon of Ableco Finance and his counsel, Andrew Rosenberg, Esq. and Lori
Kata, Esq. of Paul Weiss.

Present at the meeting for the Committee were individual

representatives of the Committee, including Gary Singer, on behalf of Singer Children’s
Management and Affiliates, and Chaim Fortgang, Esq., on behalf of Silver Point Capital L.L.C.,
as well as several representatives from Committee member D. E. Shaw Laminar Portfolios,
L.L.C. Daniel Golden, Esq. and David Botter, Esq., as well as other lawyers from their firm,
Akin Gump Strauss Hauer & Feld LLP, were present as counsel for the Committee and Michael
Kramer, Esq. and Bradley Robins, Esq. were present as representatives of Greenhill & Co., the
financial advisors to the Committee. Also in attendance at the meeting were Michael Palkovic,
the Chief Financial Officer of DIRECTV, Lawrence Hunter, Esq., the General Counsel of
DIRECTV, Michael Baumann, Esq. of Kirkland & Ellis LLP and Richard Krasnow of Weil,
Gotshal & Manges LLP as counsel to DIRECTV, and Mr. Dhruv Nurain and others from
Goldman Sachs as well as representatives from CSFB as financial advisors to DIRECTV.
3.

At the meeting, after exchanging initial greetings, Mr. Baumann attempted

to provide the history of the Pegasus / DIRECTV California litigation by way of background for
the other parties. Mr. Fortgang and Mr. Singer, however, did not permit Mr. Baumann to
complete his presentation and immediately inquired whether DIRECTV was prepared to raise the
offer that it had made in connection with the termination of the DBS Agreement. Thereafter, Mr.
Hunter circulated the term sheet attached as Exhibit B to the Committee Response and began to
discuss the terms thereof with the other parties.

Mr. Fortgang and Mr. Singer, however,

interrupted Mr. Hunter and postured that the Committee would take its chances supporting the
Debtors’ cornerstone litigation before agreeing to the terms of the offer circulated at the meeting
by DIRECTV. The meeting ended shortly thereafter with the Committee and its representatives
2
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adjourning to a conference room, while DIRECTV and its representatives, after initially leaving
the premises altogether, adjourned to a separate conference room. I and the other Wilmington
Trust representatives and those for the Senior Lenders adjourned to Mr. Rosenberg’s office.
After more than an hour, Mr. Golden entered Mr. Rosenberg’s office to inform the
representatives of the Secured Lenders that the Committee and DIRECTV had met separately
and that they had agreed to continue to discuss a potential settlement. Neither I nor any member
of my legal team nor any of my clients ever participated in settlement negotiations with respect
to any terms of the Global Settlement thereafter.

/s/ Kristopher M. Hansen
KRISTOPHER M. HANSEN
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EXHIBIT B

