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C. Taylor Ashworth, 010143
Alan A. Meda, 009213
STINSON MORRISON HECKER LLP
1850 North Central Avenue, Suite 2100
Phoenix, Arizona 85004
Telephone: (602) 279-1600
Facsimile: (602) 240-6925
tashworth@stinson.com
ameda@stinson.com

J. Gregory Milmoe (admitted pro hac vice)
Shepard Goldfein (admitted pro hac vice)
SKADDEN, ARPS, SLATE, MEAGHER & FLOM LLP
4 Times Square
New York, New York 10036
Telephone: (212) 735-3000
Facsimile: (212) 735-2000
gregory.milmoe@skadden.com
shepard.goldfein@skadden.com

Anthony W. Clark (admitted pro hac vice)
SKADDEN, ARPS, SLATE, MEAGHER & FLOM LLP
One Rodney Square
Wilmington, Delaware 19899
Telephone: (302) 651.3000
Facsimile: (302) 651.3001
anthony.clark@skadden.com

Attorneys for the National Hockey League

UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF ARIZONA

In re

DEWEY RANCH HOCKEY, LLC,

COYOTES HOLDINGS, LLC,

COYOTES HOCKEY, LLC, and

ARENA MANAGEMENT GROUP, LLC,

Debtors.

)
)
)
)
)
)
)
)
)
)
)
)
)
)

This filing applies to:

 All Debtors
□     Specified Debtors 

)
)
)
)
)
)
)

Case No. 2:09-bk-09488-RTBP

(Jointly Administered)

Chapter 11

Reply in Support of National Hockey
League's Motion to Clarify and Finalize
the Court's June 15th Order Regarding
Relocation

Date: September 2, 2009
Time: 9:00 am
Location: U.S. Bankruptcy Court

230 N. First Ave, Courtroom 703
Phoenix, AZ 85003
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The National Hockey League (the "NHL" or "League") hereby submits this reply to the

responses filed by the Debtors [dkt. no. 777] ("Debtors' Response") and PSE [dkt. no. 776] ("PSE's

Response") to the NHL's Motion to Clarify and Finalize the Court's June 15th Order Regarding

Relocation [dkt. no. 684] (the "Motion").

ARGUMENT

With its Motion, the NHL presented a discreet and very narrow legal issue: whether, as a

matter of law, mere payment of a relocation fee could constitute adequate assurance of future

performance under § 365 of lawful and enforceable location restrictions in an executory contract.

The NHL felt the need to bring this motion in light of ambiguous statements made by PSE that

appeared to suggest that such a fee may be sufficient in and of itself to provide "adequate

assurances of future performance" or "damages as a matter of adequate protection" in relation to

the Coyotes' executory contract obligation to play all of its home games in Glendale, Arizona. (See

PSE Sports & Entertainment LP's Position on August 5 Sale Hearing and August 3 NHL Sale

Rescheduling Motion [dkt. no. 533] at 11.) As it has now made clear, though, "PSE's position is

not, and has never been, that it can avoid the NHL's consent rights merely by paying a relocation

fee." (PSE Response at 2; see also id. at 3-4.) Nor do the Debtors dispute that a relocation fee, in

and of itself, cannot constitute adequate assurance of future performance under § 365(f). Thus, it is

now apparent that the parties are in agreement on this issue. If the NHL's territorial franchise

restrictions are not excised from the NHL Constitution and By-Laws – as the NHL maintains they

should not and cannot be – then PSE cannot pay its way around those provisions with a relocation

fee. Accordingly, the Court should grant the NHL's Motion and order that payment of a relocation

fee alone cannot suffice to provide adequate assurance of future performance of the NHL

Constitution and By-Laws under § 365 of the Bankruptcy Code.

Although the parties are in agreement that the Court may not "order relocation merely

because PSE is willing to pay a reasonable relocation fee," (PSE Response at 4), PSE's Response

and the Debtors' Response nevertheless rehash arguments (irrelevant to the NHL's Motion) that

either have been decided by this Court or, if necessary, may be considered at the September 10
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Sale Hearing, and that are not on the schedule for the September 2 hearing on preliminary issues.

While the NHL does not request any relief as to these issues now and will more fully brief the

applicable issues for the Sale Hearing at the appropriate time, a few points regarding PSE's and the

Debtors' arguments are worth briefly addressing.

First, PSE and the Debtors attempt in their Responses to reargue that the territorial

franchise restrictions and related consent rights in the NHL Constitution and By-Laws are

unenforceable under § 365(f) and thus may be excised from the contract because they (i) constitute

de facto anti-assignment clauses, or (ii) violate the antitrust laws. Both of these arguments already

have been considered and rejected by the Court:

Simply put, this court disagrees with the assertions by the Debtors
and PSE that the relocation requirement can be excised from the
"contract" because it violates some portion of Section 365 [anti-
assignment or other term] or is unlawful under the anti-trust claims
alleged by the Debtors and also advocated by PSE.

(6/15/09 Order [dkt. no. 341] at 10 (emphasis added) (footnote omitted); see also id. at 10 ("The

court does not consider the provision establishing the Debtors' location obligation as a term

prohibiting, restricting or conditioning the assignment of the agreement"); id. at 15 ("[I]t is not an

antitrust violation for professional sports leagues to have terms and conditions on relocations of

member teams.").) Such arguments thus should not even be addressed at the September 10 Sale

Hearing, and to the extent they are, may be summarily dismissed. See also In re Morande Enters.,

Inc., 335 B.R. 188, 192 (M.D. Fla. 2005) (holding that location provision was not anti-assignment

provision under § 365(f)); NBA v. SDC Basketball Club, Inc., 815 F.2d 562 (9th Cir. 1987)

(concluding that professional sports league franchise movement restrictions are not invalid as

matter of law and that mere existence of terms and conditions for franchise relocations cannot

violate antitrust law); L.A. Mem'l Coliseum Comm'n v. NFL, 791 F.2d 1356, 1373 (9th Cir. 1986)

("[T]he nature of NFL football requires some territorial restrictions in order both to encourage

participation in the venture and to secure each venturer the legitimate fruits of that participation.").

Second, throughout their Responses to a Motion addressing adequate assurance of future

performance of an executory contract under § 365 of the Bankruptcy Code, the Debtors and PSE
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repeatedly invoke § 363 (which addresses only the sale of assets and is irrelevant to the adequate

assurance of performance of executory contracts), attempting to borrow principles from § 363 –

such as a "bona fide dispute" test – and graft them onto the § 365 requirement that a debtor must

assume and assign the entirety of an executory contract – both benefits and burdens – and provide

adequate assurance of performance of the material and economically significant contract terms.1 It

is unclear whether the Debtors and PSE are simply confused or whether they continue to conflate

these issues intentionally in the hope of salvaging PSE's bid to purchase what the Debtors plainly

do not own – i.e., an NHL team located anywhere other than in the Glendale, Arizona home

territory. In any event, this much is clear: § 363 of the Code and the provisions therein apply only

to the sale of assets (e.g., the hockey equipment), while § 365 applies to the assumption and

assignment of executory contracts (e.g., the agreement between the NHL and the Debtors as to the

sole home territory of the Coyotes). Here, even if it were to complete a purchase of the Debtors'

assets under § 363, PSE simply cannot be a member of the NHL unless and until the executory

contract subsumed in the NHL Constitution and By-Laws – including the home territory restriction

– is assumed by the Debtors and assigned to PSE. See In re Morande, 335 B.R. at 192. And

because an executory contract must be assumed and assigned in its entirety, the territorial

restrictions and related consent right provisions in the NHL Constitution and By-Laws cannot be

set aside unless the Court were to conclude either that they are de facto anti-assignment clauses or

are otherwise unenforceable under § 365 – a proposition that, as noted above, this Court already

has rejected.

Accordingly, the Debtors' and PSE's repeated arguments that there is a "bona fide dispute"

under § 363(f)(4) regarding the NHL's relocation consent right are fruitless and irrelevant to the §

365 analysis of whether the NHL Constitution and By-Laws can be assumed and assigned by the

1 A contract term is material if it was "integral to the bargain struck between the parties" and
is economically significant if "performance of that term gives a party the full benefit of his
bargain." In re Fleming Cos., 499 F.3d 300, 306 (3d Cir. 2007); see also In re Morande, 335 B.R.
at 191-192. There can be no doubt that the location provisions of the NHL Constitution and By-
Laws satisfy this standard.
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Debtors. Nothing in the Bankruptcy Code permits the excision of a material and economically

significant provision of an executory contract under § 365 merely by alleging a bona fide dispute

(which is only relevant to § 363) regarding the lawfulness of that provision, and neither the Debtors

nor PSE has pointed to any such provision of the Code. Therefore, to the extent the Debtors and

PSE are asking this Court to reconsider whether the territorial and relocation provisions of the

NHL Constitution and By-Laws may be excised as unlawful and thus unenforceable under the

Debtors' antitrust claims, the Court would only have the power to do so after a full-blown litigation

– including a full plenary trial – culminating in the finding on the merits that those provisions

actually violated the antitrust laws.

Finally, both PSE and Debtors turn to the subject of "good faith" contractual principles and

argue that the NHL's relocation consent rights have not been (and cannot be) applied in good faith,

and the NHL therefore should be "deemed" to have consented to a relocation of the Coyotes to

Hamilton, Ontario. As the NHL noted in its moving brief, this Motion does not address whether

the NHL has any contractual obligation to the Debtors to consider the relocation application of a

potential owner whose ownership transfer application has been rejected. Suffice it to say that the

Court is well aware of the NHL's position that because the NHL Board of Governors unanimously

voted that Mr. Balsillie is not qualified as a matter of character and integrity to be the owner of an

NHL team, PSE's relocation application is moot, and the NHL will not consider his relocation

application unless and until the Board's determination on ownership is invalidated in this Court

(and all available appeals have been exhausted). (See Tr. 8/11/09 Hr'g at 36-39, 72.) Accordingly,

any arguments concerning whether the NHL's relocation consent rights have been or can be applied

in a good faith manner are entirely premature, and the NHL will address such arguments if it

becomes appropriate to do so.2

2 The parties briefed these hypothetical issues months ago and on June 15 the Court deferred
ruling on them because "there is no factual or legal history for the court to analyze." (6/15/09
Order at 14.) As was the case then, the NHL still has not "made any decision about the relocation
of the Phoenix Coyotes to any site, be it Ontario, Canada or anywhere else, i.e., the NHL has not
yet applied its relocation requirements to this request." (Id.)
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In sum, should the Court hold after the September 2 hearing that PSE may proceed as a

Qualified Bidder and make a bid to purchase the Coyotes at the September 10 Sale Hearing, the

NHL will more fully address the § 365 issues raised in the Debtors' and PSE's Responses, as well

as any other applicable issues, in advance of the Sale Hearing. In the meantime, the NHL requests

that the Court rule on the narrow Motion before it now and order that payment of a relocation fee,

in and of itself, cannot provide adequate assurance of future performance under § 365(f) of the

territorial restrictions on the Phoenix Coyotes in the NHL Constitution and By-Laws.

CONCLUSION

WHEREFORE, for the reasons set forth above, the NHL respectfully requests that the

Court enter an Order that with respect to any purported sale of the Phoenix Coyotes premised on a

relocation outside of Glendale, Arizona, payment of a relocation fee cannot constitute adequate

assurance of future performance of the territorial restrictions on the Coyotes in the NHL

Constitution and By-Laws under § 365 of the Bankruptcy Code.

DATED: August 31, 2009

STINSON MORRISON HECKER LLP

By: /s/ Alan A. Meda (#009213)
C. Taylor Ashworth, 010143
Alan A. Meda, 009213

and

SKADDEN, ARPS, SLATE, MEAGHER & FLOM, LLP
J. Gregory Milmoe
Shepard Goldfein
Anthony W. Clark

Attorneys for the National Hockey League
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COPY of the foregoing sent this August 31, 
2009, to:

Thomas J. Salerno, Esq.
Jordan A. Kroop, Esq.
Kelly Singer, Esq.
SQUIRE SANDERS & DEMPSEY LLP
40 N Central Ave #2700
Phoenix AZ  85004-4498
tsalerno@ssd.com
jkroop@ssd.com
ksinger@ssd.com
Attorneys for Debtors

James E. Cross, Esq.
Brenda K. Martin, Esq.
Warren J. Stapleton, Esq.
OSBORN MALEDON PA
2929 N Central Ave #2100
Phoenix AZ  85012-2794
jcross@omlaw.com
bmartin@omlaw.com
wstapleton@omlaw.com
Attorneys for National Hockey League Players’ 
Association

Larry L Watson, Esq.
Connie S. Hoover
OFFICE OF THE U.S. TRUSTEE
230 N First Ave #204
Phoenix AZ  85003-1706
larry.watson@usdoj.gov
connie.s.hoover@usdoj.gov

Carolyn J. Johnsen, Esq.
Peter W. Sorensen, Esq.
JENNINGS STROUSS & SALMON PLC
201 E Washington St
Phoenix AZ  85004-2385
cjjohnsen@jsslaw.com
psorensen@jsslaw.com
Attorneys for Jerry Moyes

Susan M. Freeman, Esq.
Stefan M. Palys, Esq.
LEWIS AND ROCA LLP
40 N Central Ave
Phoenix AZ  85004-4429
SFreeman@lrlaw.com
spalys@lrlaw.com
Attorneys for PSE Sports & Entertainment and 
for S&E Interim Facility Corporation

Jeffrey Freund, Esq.
BREDHOFF & KAISER PLLC
805  15th St NW
Washington DC  20005
jfreund@bredhoff.com
Attorneys for National Hockey League Players’ 
Association

Steven M. Abramowitz, Esq.
VINSON & ELKINS LLP
666 Fifth Ave 26th Fl
New York NY  10103-0040
sabramowitz@velaw.com
Attorneys for SOF Investments LP, White Tip 
Investments, LLC, and Donatello Investments, 
LLC

Sean P. O’Brien, Esq.
GUST ROSENFELD PLC
201 E Washington St #800
Phoenix AZ 85004-2327
spobriein@gustlaw.com
Attorneys for Drawbridge Special opportunities 
Fund LP

Donald L. Gaffney, Esq.
SNELL & WILMER LLP
One Arizona Center
Phoenix AZ 85004-2202
dgaffney@swlaw.com
Attorneys for SOF Investments LP, White Tip 
Investments, LLC, and Donatello Investments, 
LLC

Richard W. Havel, Esq.
SIDLEY AUSTIN LLP
555 W Fifth St 40th Fl
Los Angeles CA  90013-1010
rhavel@sidley.com
Attorneys for Drawbridge Special opportunities 
Fund LP
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Richard H. Herold, Esq.
HINSHAW & CULBERTSON LLP
3200 N Central Ave #800
Phoenix AZ  85012
rherold@hinshawlaw.com
Attorneys for Aramark

Lori Lapin Jones
LORI LAPIN JONES PLLC
98 Cutter Mill Rd #201 N
Great Neck NY  11021
ljones@jonespllc.com
Attorneys for BWD Group

Ivan L. Kallick, Esq.
Ileana M. Hernandez, Esq.
MANATT PHELPS & PHILLIPS
11355 W Olympic Blvd
Los Angeles CA  90064
ikallick@manatt.com
ihernandez@manatt.com
Attorneys for Ticketmaster

Thomas Allen, Esq.
Paul Sala, Esq.
ALLEN SALA & BAYNE PLC
1850 N Central Ave #1150
Phoenix AZ  85004
psala@asbazlaw.com
tallen@asbazlaw.com
Attorneys for the Official Joint Committee of 
Unsecured Creditors

Louis T.M. Conti, Esq.
HOLLAND & KNIGHT LLP
100 N Tampa St #4100
Tampa FL  33602
louis.conti@hklaw.com
Attorneys for Facility Merchandising Inc.

William Novotny, Esq.
MARISCAL WEEKS McINTYRE & 
FRIEDLANDER PA
2901 N Central Ave #200
Phoenix AZ  85012-2705
William.novotny@mwmf.com
Attorneys for Coyote Center Development LLC

Cathy L. Reece, Esq.
Nicolas B. Hoskins, Esq.
Fennemore Craig PC
3003 n Central Ave #2600
Phoenix AZ 85012-2913
creece@fclaw.com
nhoskins@fclaw.com
Attorneys for City of Glendale, Arizona

Jonathan K. Bernstein, Esq.
Andrew J. Gallo, Esq.
BINGHAM McCUTCHEN LLP
One Federal St
Boston MA  02110
Jon.bernstein@binghma.com
Andrew.gallo@bingham.com

William R. Baldiga, Esq.
Andrew M. Sroka, Esq.
BROWN RUDNICK LLP
One Financial Center
Boston MA  02111
wbaldiga@brownrudnick.com
asroka@brownrudnick.com
Attorneys for City of Glendale, Arizona

Mark C. Dangerfield, Esq.
Dean C. Short, Esq.
GALLAGHER & KENNEDY PA
2575 E Camelback Rd
Phoenix AZ  85016-9225
mcd@gknet.com
dcs@gknet.com
Attorneys for Arizona Cardinals Football Club 

Jonathan P. Ibsen, Esq.
Laura A. Rogal, Esq.
JABURG & WILK PC
3200 N Central Ave #2000
Phoenix AZ  85012-2400
jpi@jaburgwilk.com
lar@jaburgwilk.com
Attorneys for Wayne Gretzky

Mark A. Nadeau, Esq.
Shane D. Gosdis, Esq.
Allison L. Kierman, Esq.
DLA PIPER LLP (US)
2525 E Camelback Rd #1000
Phoenix AZ  85016-4245
mark.nadeau@dlapiper.com
shane.gosdis@dlapiper.com
allison.kierman@dlapiper.com
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Attorneys for Lease Group Resources, Inc.

Scott B. Cohen, Esq.
ENGELMAN BERGER PC
3636 N Central Ave #700
Phoenix AZ  85012
sbc@engelmanberger.com
Attorneys for John Breslow

Arthur E Rosenberg Esq
HOLLAND & KNIGHT LLP
195 Broadway
New York NY  10007-3189
arthur.rosenberg@hklaw.com
Attorneys for Facility Merchandising Inc.

 /s/ Tracy Dunham


