UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

Inre Chapter 11
RCN CORPORATION, et al., Case No. 04-13638 (RDD)
Debtors. (Jointly Administered)
' AFFIDAVIT OF MAILING

STATE OF NEW YORK )
COUNTY OF NEW YORK ; >
TIRZAH GORDON, being duly sworn, deposes and says:
1. I am over the age of eighteen years and employed by Eankruptcy Services LLC, 757 Third
Avenue, New York, New York and I am not a party to the above-captioned action.
2. On September 29, 2004, I caused to be served the following:

a) “Consensual Bridge Order Under 11 U.S.C. §§ 1121(d) Extending the Exclusive Periods

b)

d)

During Which the Debtors May File Reorganization Plan and Solicit Acceptances of Such
Plan” dated September 29, 2004, a copy of which is attached hereto as Exhibit “A”, (the
“Consensual Bridge Order”),

“Order Under 11 U.S.C. § 105(a) and Fed. R. Bankr. P. 9006(b) Extending the Time Within
Which the Debtors May File Notices of Removal (RCN Cable TV of Chicago, Inc., RCN
Entertainment, Inc., On TV, Inc., 21* Century Telecom Services, Inc., and RCN Telecom
Services of Virginia, Inc.)”, dated September 29, 2004, a copy of which is attached hereto as
Exhibit “B”, (the “Removal Order”),

“Final Consent Order Amending Final Order (I) Authorizing the Use of Lenders’ Cash
Collateral and (II) Granting Adequate Protection Pursuant to 11 U.S.C. §§ 361 and 363,
dated September 29, 2004, a copy of which is attached hereto as Exhibit “C”, (the “Cash
Collateral Order”),

“Final Order Under 11 U.S.C. § 105(a) Directing that Certain Order Entered in the Chapter
11 Cases of RCN Corporation, Et Al., Be Deemed Applicable to the Subsequent Debtors”,
dated September 29, 2004, a copy of which is attached hereto as Exhibit “D”, (the “Affiliated
Cases Order”),

“Order Under 11 U.S.C. § 365(d)(4) Extending Time Within Which the Debtors May
Assume or Reject Unexpired Leases of Nonresidential Real Property (RCN Cable TV of
Chicago, Inc., RCN Entertainment, Inc., On TV, Inc., 21¥ Century Telecom Services, Inc.,
and RCN Telecom Services of Virginia, Inc.)”, dated September 29, 2004, a copy of which
is attached hereto as Exhibit “E”, (the “365(d)(4) Order™), and

“Notice of Motion for Order Under 11 U.S.C. § 363(b) and Bankruptcy Rule 9019
Authorizing and Approving Partial Assignment of Lease and Assignment of Subleases
Agreement”, dated September 29, 2004, to which is attached, “Motion for Order Under 11
U.S.C. § 363(b) and Bankruptcy Rule 9019 Authorizing and Approving Partial Assignment
of Lease and Assignment of Subleases Agreement”, dated September 29, 2004, a copy of
which is attached hereto as Exhibit “F”, (the “363(b) Motion”),

G:\INewman\RCN\ConsenBridgeOrd_RemovOrd_CashCollOrd_AffCasesOrd_365d40rd_363bMot_Aff.doc




by causing true and correct copies, enclosed securely in separate postage pre-paid envelopes, to be delivered by
first class mail as follows:

a. the Consensual Bridge Order, Removal Order, Cash Collateral Order,
Affiliated Cases Order, 365(d)(4) Order, and 363(b) Motion, to those
parties listed on the annexed Exhibit “G”,

b. the 365(d)(4) Order, to those parties listed on the annexed Exhibit “H”,
and
c. the 363(b) Motion, to those parties listed on the annexed Exhibit “I”.

—did i

Tirzah Ggrdon /

Sworn to before me this

&
day of October, 2004

Pudgg t | Sallwwr

Notary Péblic

RIDGET K. GALLERIE
Notag Public, State Of New York
No. 01GA6056813

Qualified In New York County /I
COmlf‘nission Expires April 2, 20 _Q,
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Exhibit “A”




UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

_______________________________ X
Inre Chapter 11
RCN CORPORATION, et al., Case No. 04-13638
Debtors. (Jointly Administered)
_______________________________ x

CONSENSUAL BRIDGE ORDER UNDER 11 U.S.C. §§ 1121(d)
EXTENDING THE EXCLUSIVE PERIODS DURING WHICH
THE DEBTORS MAY FILE REORGANIZATION PLAN
AND SOLICIT ACCEPTANCES OF SUCH PLAN
Upon the September 15, 2004 motion (the "Motion")' of the Debtors

for entry of an Order under 11 U.S.C. § 1121(d) Extending the Exclusive Periods to
Propose and Solicit and Obtain Acceptances of Debtors' Joint Plan of Reorganization
(RCN Corporation, TEC Aiir, Inc., RLH Property Corporation, RCN Finance, LLC
and Hot Spots Productions, Inc.); and the next hearing at which the Motion may be
considered being scheduled for October 5, 2004 at 10:00 a.m.; and the Debtors and
the Creditors' Committee having presented this consensual bridge order extending
the exclusive plan filing period (the “Plan Proposal Period”) to October 5, 2004 at

10:00 a.m.; and the Court having reviewed the proposed consensual order, and the

Court being satisfied that it is in the best interests of the Debtors, their estates,

! Unless otherwise defined herein, capitalized terms used but not defined
herein shall have the meanings ascribed to them in the Motion.




creditors, and parties in interest; and upon the record herein; and after due
deliberation thereon; and good and sufficient cause appearing therefor, it is hereby
ORDERED, ADJUDGED AND DECREED THAT:

1. The Plan Proposal Period is hereby extended to the close of the
hearing on the Motion on October 5, 2004 at 10:00 a.m.

Dated: New York, New York
September 29, 2004

/s/ ROBERT D. DRAIN
UNITED STATES BANKRUPTCY JUDGE

925470.01-New York S7TA 2




Exhibit “B”




UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

............................ X
Inre Chapter 11
RCN CORPORATION, et al., Case No. 04-13638 (RDD)
Debtors. (Jointly Administered)
............................ X

ORDER UNDER 11 U.S.C. § 105(a) AND FED. R. BANKR.
P. 9006(b) EXTENDING THE TIME WITHIN WHICH
THE DEBTORS MAY FILE NOTICES OF REMOVAL
(RCN CABLE TV OF CHICAGO, INC., RCN ENTERTAINMENT, INC., ON
TV, INC.,, 21ST CENTURY TELECOM SERVICES, INC.,
AND RCN TELECOM SERVICES OF VIRGINIA, INC.)
Upon the motion (the "Motion")" of the Debtors for entry of an Order
Under 11 U.S.C. § 105(a) And Fed. R. Bankr. P. 9006(b) Extending The Time
Within Which the Debtors May File Notices of Removal; and the Court having
reviewed the Motion; and the Court having determined that the relief requested in the
Motion is in the best interests of the Debtors, their estates, their creditors and other
parties in interest; and it appearing that notice of the Motion was good and sufficient
under the particular circumstances and that no other and further notice be given; and

upon the record herein; and after due deliberation thereon; and good and sufficient

cause appearing therefor, it is hereby

Unless otherwise defined herein, capitalized terms used herein shall have the
meanings ascribed to them in the Motion.

498095.01-New York S2A 1




ORDERED, ADJUDGED AND DECREED THAT:

1. The Motion is GRANTED.
2. The period within which RCN Cable TV of Chicago, Inc., RCN

Entertainment, Inc., ON TV, Inc., 21st Century Telecom Services, Inc., and RCN
Telecom Services of Virginia, Inc. must file notices of removal under Bankruptcy

Rule 9027(a) is extended through and including January 17, 2005.

3. The entry of this Order is without prejudice to the Debtors' right
to seek from this Court further extensions of the period within which the Debtors

must file notices of removal under Bankruptcy Rule 9027(a).

4. The Removal Deadline shall not occur if the Debtors file a
motion (an "Extension Motion") to further extend such period before the expiration
of the Removal Deadline. If an Extension Motion is timely filed, the Removal

Deadline shall not occur until a final order is entered on the Extension Motion.

498095.01-New York S2A 2




5. The requirement of Local Bankr. R. 9013-1(b) that any motion
filed shall be accompanied by a separate memorandum of law is deemed satisfied by

the Motion.

Dated: New York, New York
September 29, 2004

/s/Robert D. Drain

UNITED STATES BANKRUPTCY JUDGE

498095.01-New York S2A 3




Exhibit “C”




UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

---------------------------------------------------------------- X

Inre: : Chapter 11

RCN CORPORATION, et al., : Case No. 04-13638 (RDD)
Debtors. . (Jointly Administered)

---------------------------------------------------------------- X

FINAL CONSENT ORDER AMENDING FINAL ORDER (I) AUTHORIZING THE USE
OF LENDERS’ CASH COLLATERAL AND (IT) GRANTING ADEQUATE
PROTECTION PURSUANT TO 11 U.S.C. §§ 361 AND 363
Upon the (1) Motion to Amend Final Order (I) Authorizing the Use of Lenders'
Cash Collateral and (IT) Granting Adequate Protection Pursuant to 11 U.S.C. §§ 361 and 363 (the
"Motion") and (2) Final Order of this Court, dated June 22, 2004, (I) Authorizing the Use of
Lenders’ Cash Collateral and (IT) Granting Adequate Protection Pursuant to 11 U.S.C. §§ 361

and 363 (the “Final Cash Collateral Order);' and the Court having jurisdiction to grant the relief

provided herein in accordance with 28 U.S.C. §§ 157 and 1334; and the relief provided herein
having been consented to by the Debtors and counsel to the Administrative Agent; and there
being no objection to the Motion; and after due deliberation and sufficient cause appearing
therefor, it is hereby
ORDERED, that the relief requested in the Motion is granted; and it is further
ORDERED, that the third line of the first recital paragraph of the Final Cash
Collateral Order shall be amended by adding “RCN Cable TV of Chicago, Inc., 21st Century

Telecom Services, Inc., ON TV, Inc., RCN Entertainment, Inc., and RCN Telecom Services of

! Capitalized terms not otherwise defined herein shall have the meanings ascribed to such terms in the Final Cash
Collateral Order.




Virginia, Inc.” (the “Subsequent Debtors™) to the list of entities that comprise the defined term

“Debtors™;? and it is further

ORDERED, that any relief granted herein with respect to the Subsequent Debtors,
and all of the rights, benefits and privileges granted to the Lenders hereunder with respect to the
Subsequent Debtors, including without limitation the Replacement Liens and the 507(b) Claims,
shall in each case be effective as of the date each of the Subsequent Debtors filed its chapter 11
petition for relief; and it is further

ORDERED, that the Final Cash Collateral Order is hereby ratified and confirmed

and remains in full force and effect, except as modified above; and it is further

2 The term “Debtors” as used in the Final Cash Collateral Order shall include: RCN Corporation, TEC Air, Inc.,
Hot Spots Productions, Inc., RLH Property Corporation, RCN Finance LLC, RCN Cable TV of Chicago, Inc., 21st
Century Telecom Services, Inc., ON TV, Inc., RCN Entertainment, Inc., and RCN Telecom Services of Virginia,
Inc.




ORDERED, that the Debtors are authorized to execute, deliver and take all other
actions necessary to implement this Order.

Dated: New York, New York
September 29, 2004
/s/Robert D. Drain
HONORABLE ROBERT D. DRAIN
UNITED STATES BANKRUPTCY JUDGE

CONSENTED TO:

SKADDEN, ARPS, SLATE MEAGHER & FLOM LLP

D. J. Baker

Frederick D. Morris

Four Times Square

New York, New York 10036
(212) 735-3000

Attorneys for the Debtors and Debtors-in-Possession

SIMPSON THACHER & BARTLETT LLP

Peter V. Pantaleo

Elisha D. Graff

425 Lexington Avenue

New York, New York 10017
(212) 455-2000

Attorneys for JPMorgan Chase Bank, as Administrative
Agent for the Lenders

503872.01-New York Server 6A - MSW




Exhibit “D”




UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

___________________________ X
Inre Chapter 11
RCN CORPORATION, et al., Case No. 04-13638 (RDD)
Debtors. (Jointly Administered)
___________________________ X

FINAL ORDER UNDER 11 U.S.C. § 105(a) DIRECTING THAT
CERTAIN ORDERS ENTERED IN THE CHAPTER 11
CASES OF RCN CORPORATION, ET AL., BE DEEMED
APPLICABLE TO THE SUBSEQUENT DEBTORS

Upon the motion (the "Motion")! of the RCN Debtors for entry of an
order under 11 U.S.C. § 105(a) directing that certain orders entered in the chapter 11
cases of the Initial Debtors be deemed applicable to RCN Cable TV of Chicago, Inc.,
21st Century Telecom Services, Inc., ON TV, Inc., RCN Entertainment, Inc. and
RCN Telecom Services of Virginia, Inc. (collectively, the "Subsequent Debtors");
and the Court having reviewed the Motion; and the Court having determined that the
relief requested in the Motion is in the best interests of the RCN Debtors, their

estates, their creditors, and other parties in interest; and it appearing that notice of the

Motion was good and sufficient under the particular circumstances and that no other

! Unless otherwise defined herein, capitalized terms used herein shall have the

meanings ascribed to them in the Motion.




and further notice be given; and there being no objection to the Motion; and upon the
record herein; and after due deliberation thereon; and good and sufficient cause
appearing therefor, it is hereby

ORDERED, ADJUDGED AND DECREED THAT:

1.  The Motion is GRANTED on a final basis, with respect to the

Initial Debtors' Orders identified on Exhibit A attached hereto.

2. The Initial Debtors' Orders identified on Exhibit A are hereby
made applicable to the Subsequent Debtors, as if the Subsequent Debtors were
movants along with the Initial Debtors, effective as of the Subsequent Debtors’

respective chapter 11 petition dates.

3. The requirement of Local Bankr. R. 9013-1(b) that any motion
filed shall be accompanied by a separate memorandum of law is satisfied by the

Motion.

Dated: New York, New York
September 29, 2004

/s/Robert D. Drain

UNITED STATES BANKRUPTCY JUDGE




EXHIBIT A

Initial Debtors' Orders:

a. Order Under 11 U.S.C. §§ 102 and 105 and Fed. R. Bankr. P. 2002,
9006 and 9007 Establishing Certain Notice, Case Management and
Administrative Procedures, dated June 2, 2004 (Docket No. 6).

b. Order Under 28 U.S.C. § 156(c) and Fed. R. Bankr. P. 2002 Authoriz-
ing Retention Of Bankruptcy Services LLC as Claims and Noticing
Agent for the Debtors, dated June 3, 2004 (Docket No. 13).

c. Final Order Under 11 U.S.C. §§ 327(a), and 328(a) And Fed R.
Bankr. P. 2014 And 2016 Authorizing Retention Of
PricewaterhouseCoopers, LLP As Auditors For The Debtors, dated
June 22, 2004 (Docket No. 68).

d. Final Order Under 11 U.S.C. §§ 327(¢), 328 And 1107 And Fed R.
Bankr. P. 2014 And 2016 Authorizing Retention Of Swidler Berlin
Shereff Friedman, LLP As Special Regulatory Counsel To The Debt-
ors, dated June 22, 2004 (Docket No. 69).

e. Final Order Under 11 U.S.C. §§ 327(a) and 329 and Fed. R. Bankr. P.
2014 and 2016 Authorizing Retention of Skadden, Arps, Slate,
Meagher & Flom LLP as Attorneys for the Debtors, dated June 22,
2004 (Docket No. 70).

f Administrative Order Under 11 U.S.C. §§ 105 and 331 Establishing
Procedures for Interim Compensation and Reimbursement of Profes-
sionals, dated June 22, 2004 (Docket No. 72).

495840.01-New York S2A 3




Exhibit “E”




UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

.............................. X
Inre Chapter 11
RCN CORPORATION, et al., Case No. 04-13638 (RDD)
Debtors. (Jointly Administered)
______________________________ X

ORDER UNDER 11 U.S.C. § 365(d)(4)
EXTENDING TIME WITHIN WHICH THE
DEBTORS MAY ASSUME OR REJECT UNEXPIRED
LEASES OF NONRESIDENTIAL REAL PROPERTY
(RCN CABLE TV OF CHICAGO, INC., RCN ENTERTAINMENT, INC.,
ON TV, INC.,, 21ST CENTURY TELECOM SERVICES, INC.,
AND RCN TELECOM SERVICES OF VIRGINIA, INC.)
Upon the motion (the "Motion")' of the Debtors seeking entry of an
Order Under 11 U.S.C. § 365(d)(4) Extending The Time Within Which the Debtors
May Assume Or Reject Unexpired Leases Of Nonresidential Real Property; and the
Court having reviewed the Motion; and the Court having determined that the relief
requested in the Motion is in the best interests of the Debtors, their estates, their
creditors and other parties in interest; and it appearing that notice of the Motion was
good and sufficient under the particular circumstances and that no other and further

notice be given; and upon the record herein; and after due deliberation thereon; and

good and sufficient cause appearing therefor, it is hereby

Unless otherwise defined herein, capitalized terms used herein shall have the
meanings ascribed to them in the Motion.




ORDERED, ADJUDGED AND DECREED THAT:

1. The Motion is GRANTED.

2. The time within which RCN Cable TV of Chicago, Inc., RCN
Entertainment, Inc., ON TV, Inc., 21st Century Telecom Services, Inc., and RCN
Telecom Services of Virginia, Inc. must assume or reject unexpired leases of
nonresidential real property is extended through and including the earlier of (a) the

effective date of a plan of reorganization of such Debtors or (b) January 17, 2005.

3. The requirement of Local Bankr. R. 9013-1(b) that any motion
filed shall be accompanied by a separate memorandum of law is satisfied by the

Motion.

Dated: New York, New York
September 29, 2004

/s/Robert D. Drain

UNITED STATES BANKRUPTCY JUDGE

520364.03-New York S4A 2




Exhibit “F”




Hearing Date: October 27, 2004 at 10:00 a.m.
Objections Due: October 22, 2004 at 4:00 p.m.

SKADDEN, ARPS, SLATE, MEAGHER & FLOM LLP
Four Times Square

New York, New York 10036-6522

(212) 735-3000

D. J. Baker (JB 0085)

(Member of the Firm)

Frederick D. Morris (FM 6564)

Attorneys for Debtors and
Debtors-in-Possession

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

__________________________________ e
Inre Chapter 11
RCN CORPORATION.,, et al., Case No. 04-13638 (RDD)
Debtors. (Jointly Administered)
__________________________________ -

NOTICE OF MOTION FOR ORDER UNDER 11 US.C. §363(b)

AND BANKRUPTCY RULE 9019 AUTHORIZING AND
APPROVING PARTIAL ASSIGNMENT OF LEASE AND
ASSIGNMENT OF SUBLEASES AGREEMENT

PLEASE TAKE NOTICE that on September 29, 2004, RCN Corpora-
tion ("RCN"), and certain of its subsidiaries, debtors and debtors-in-possession in the
above-captioned cases (collectively, the "Debtors"), filed the Motion for Order under

11 U.S.C. §363(b) and Bankruptcy Rule 9019 Authorizing and Approving Partial

Assignment of Lease and Assignment of Subleases Agreement (the "Motion").




PLEASE TAKE FURTHER NOTICE that on October 27, 2004 at
10:00 a.m., the Bankruptcy Court will hold a hearing to consider granting the relief
requested in the Motion (the "Hearing"). Objections to the Motion, if any, must be in
writing, must conform to the Federal Rules of Bankruptcy Procedure and the Local
Bankruptcy Rules for the Southern District of New York, and must be (i) filed with
the Bankruptcy Court in accordance with General Order M-242 (as amended) —
registered users of the Bankruptcy Court's case filing system must file electronically,
and all other parties in interest must file on a 3.5 inch disk (preferably in Portable
Document Format (PDF)), WordPerfect or any other Windows-based word process-
ing format); submitted in hard-copy form directly to the chambers of the Honorable
Robert D. Drain, United States Bankruptcy Judge; and served upon (i) RCN Corpora-
tion, 105 Carnegie Center, Princeton, NJ 08540, Attention: General Counsel; (ii)
Skadden, Arps, Slate, Meagher & Flom LLP, counsel to the Debtors, 4 Times
Square, New York, NY, 10036-6522, Attention: D. J. Baker, Esq.; (iii) the Office of
the United States Trustee for the Southern District of New York, 33 Whitehall Street,
21st floor, New York, NY 10004, Attention: Paul K. Schwartzberg, Esq.; (iv)
Milbank, Tweed, Hadley & McCloy, counsel to the unofficial committee of
noteholders, 1 Chase Manhattan Plaza, New York, NY 10005, Attention: Dennis
Dunne, Esq.; (v) counsel to any other statutory committee(s) appointed in these

cases; (vi) Simpson Thacher & Bartlett, counsel to the agent for the Debtors'




prepetition credit facility, 425 Lexington Avenue, New York, NY 10017-3954,
Attention: Peter V. Pantaleo, Esq.; and (vii) HSBC Bank USA, the indenture trustee
for the Debtors' outstanding debt securities, 452 Fifth Avenue, New York, NY
10001, Attention: Issuer Services, in each case so as to be received no later than 4:00

p.m. Eastern time on October 22, 2004 (the "Objection Deadline").




PLEASE TAKE FURTHER NOTICE that only those objections made
in writing and timely filed and received by the Objection Deadline will be considered
by the Bankruptcy Court at the Hearing, and that if no objections to the Motion are
timely filed and served in accordance with the procedures set forth herein, the
Bankruptcy Court may enter an order granting the Motion without further notice.

Dated: New York, New York
September 29, 2004

SKADDEN, ARPS, SLATE, MEAGHER
& FLOM LLP

/s/ D.J. Baker
D. J. Baker (JB 0085)
(Member of the Firm)
Frederick D. Morris (FM 6564)
Four Times Square
New York, New York 10036-6522
(212) 735-3000 '

Attorneys for Debtors and
Debtors-in-Possession

510377.01-New York S4A 4




Hearing Date: October 27, 2004 at 10:00 a.m.
Objections Due: October 22, 2004 at 4:00 p.m.

SKADDEN, ARPS, SLATE, MEAGHER & FLOM LLP
Four Times Square

New York, New York 10036-6522

(212) 735-3000

D. J. Baker (JB 0085)

(Member of the Firm)

Frederick D. Morris (FM 6564)

Attorneys for Debtors and
Debtors-in-Possession

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

.................................. x
Inre Chapter 11
RCN CORPORATION, et al., Case No. 04-13638 (RDD)
Debtors. (Jointly Administered)

MOTION FOR ORDER UNDER 11 U.S.C. §363(b)

AND BANKRUPTCY RULE 9019 AUTHORIZING AND
APPROVING PARTIAL ASSIGNMENT OF LEASE AND
ASSIGNMENT OF SUBLEASES AGREEMENT

RCN Corporation ("RCN") and certain of its direct and indirect
subsidiaries, debtors and debtors-in-possession in the above-captioned cases (collec-
tively, the "Debtors"), hereby submit this Motion for Entry of an Order Under 11
U.S.C. § 363(b) and Rule 9019 of the Federal Rules of Bankruptcy Procedure (the

"Bankruptcy Rules") Authorizing and Approving the Partial Assignment of Lease




and Assignment of Subleases Agreement. In support of this motion, the Debtors
respectfully represent as follows:
BACKGROUND

1. On May 27, 2004 (the "Petition Date"), RCN and certain
other Debtors filed voluntary petitions in this Court for reorganization relief under
chapter 11 of title 11 of the United States Code (the "Bankruptcy Code™").! RCN
Cable TV of Chicago, Inc., an affiliate of RCN, commenced its chapter 11 case on
August 5, 2004. Certain additional Debtors commenced their chapter 11 cases on
August 20, 2004.*

2. The Debtors continue to manage and operate their business as
debtors-in-possession pursuant to Bankruptcy Code sections 1107 and 1108.

3. No trustee or examiner has been appointed in these chapter 11
cases. On June 10, 2004, the United States Trustee for the Southern District of New
York appointed the Committee of Unsecured Creditors. No other official commit-

tees have been appointed or designated in these chapter 11 cases.

! In addition to RCN, TEC Air, Inc., RLH Property Corporation, RCN Finance,
LLC and Hot Spots Productions, Inc., all affiliates of RCN, commenced their
chapter 11 cases on May 27, 2004.

2 RCN Telecom Services of Virginia, Inc., RCN Entertainment, Inc., 21st
Century Telecom Services, Inc. and ON TV, Inc., all affiliates of RCN,
commenced their chapter 11 cases on August 20, 2004.

2




4. The Court has jurisdiction over this matter under 28 U.S.C. §§
157 and 1334. Venue is proper under 28 U.S.C. §§ 1408 and 1409. This is a core
proceeding under 28 U.S.C. § 157(b)(2).

5. The statutory predicates for the relief requested herein are
Bankruptcy Code section 363(b) and Bankruptcy Rule 9019.

RELIEF REQUESTED

6. By this motion, the Debtors seek entry of an order pursuant to
11 U.S.C. § 363(b) and Bankruptcy Rule 9019 authorizing and approving the Partial
Assignment of Lease and Assignment of Subleases Agreement (the "Agreement")
among RCN, RCN Telecom Services, Inc. ("RCN Telecom")? and Advance Maga-
zine Publishers Inc. ("Advance Magazine Publishers"). A copy of the Agreement is
attached hereto as Exhibit A.

BASIS FOR THE RELIEF REQUESTED

A. The Master Lease Agreement and Guaranty

7. RCN Telecom's predecessor in interest and Advance Magazine
Publishers entered into a lease dated May 9, 2000 (the "Master Lease"), whereby
Advance Magazine Publishers leased to RCN Telecom nine entire floors and other
areas (the "Original Premises") in the building known as 825 Third Avenue, New

York, New York (the "Building"). The Master Lease expires on June 30, 2015.

3

RCN Telecom is a non-Debtor, wholly owned subsidiary of RCN.
3




RCN executed a guaranty (the "Guaranty") in favor of Advance Magazine Publishers
of certain of RCN Telecom's obligations under the Master Lease.

8. Shortly after executing the Master Lease, RCN and its affili-
ates realized that their operations did not require all nine floors of the Building, and
subleased a substantial portion of the Original Premises to third parties as described
below. RCN Telecom, however, continues to occupy a small portion of the Original
Premises, and it anticipates that it will continue to do so for some period in the
future.

B. The Subleases

9. RCN Telecom and CDC IXIS Financial Guaranty Services,
Inc. ("CDC") entered into an Agreement of Sublease dated March 22, 2001 (the
"CDC Sublease"), whereby RCN Telecom subleased a portion of the Original
Premises to CDC (the "CDC Premises").

10.  RCN Telecom and Morgan Stanley D.W. Inc. ("Morgan")
entered into an Agreement of Sublease dated October 4, 2001 (the "Morgan Sub-
lease"), whereby RCN Telecom subleased a portion of the Original Premises to
Morgan (the "Morgan Premises").

11.  RCN Telecom and Joke Vision, LLC ("Joke Vision") entered

into an Agreement of Sublease dated July 24, 2003 (the "Joke Vision Sublease"),




whereby RCN Telecom subleased a portion of the Original Premises to Joke Vision
(the "Joke Vision Premises").
C. Partial Assignment of Lease and Assignment of Subleases Agreement

12.  As stated above, RCN Telecom currently occupies only a very
small portion of the Original Premises. Indeed, RCN and RCN Telecom do not
believe that they will have any use for most of the Original Premises as part of their
future business plains. Although most of the leased space is currently occupied by
subtenants, such subleases expire prior to the expiration of the Master Lease.
Accordingly, the Master Lease and Guaranty could give rise to significant contingent
liabilities against RCN Telecom and RCN's bankruptcy estate, as the long term real
estate market, and the resultant ability to continue to sublease most of the Original
Premises through 2015, is highly unpredictable.

13.  The Debtors therefore recognized that they would receive a
significant benefit if they were able to relieve themselves of these contingent
obligations, exit the real property leasing business, and extract themselves from most
of their obligations under the Master Lease and Guaranty. To that end, RCN and
RCN Telecom commenced negotiations with Advance Magazine Publishers regard-
ing an agreement that would allow RCN and RCN Telecom to achieve these goals.

After extensive negotiations, conducted at arms' length and in good faith, RCN, RCN




Telecom and Advance Magazine Publishers executed the Agreement. The Agree-

ment generally provides as follows:*

a.

RCN Telecom will assign, transfer and convey to Advance Magazine Pub-
lishers (i) all of RCN Telecom's right, title, interest and obligations, as tenant
under the Master Lease, with respect to each of the CDC, Morgan and Joke
Vision Premises (collectively, the "Assigned Premises"), and (ii) all of RCN
Telecom's right, title, interest and obligations, as sublessor in, to and under
each of the CDC, Morgan and Joke Vision Subleases (collectively, the
"Assigned Subleases") together with the security deposits, if any, held
pursuant to the CDC Sublease and the Joke Vision Sublease (RCN Telecom's
rights, title, interests and obligations described in clauses (i) and (ii) are
referred to, collectively, as the "Assigned Interests").

Advance Magazine Publishers will assume RCN Telecom's obligations under
the Assigned Interests.

Advance Magazine Publishers will release RCN and RCN Telecom from
certain liabilities and obligations arising from or relating to the Assigned
Interests, including RCN's and its estate's obligations with respect to the
Guaranty, provided RCN Telecom does not file a bankruptcy petition or
similar proceeding within ninety days of final Bankruptcy Court approval of
the Agreement.

RCN Telecom will (i) allow Advance Magazine Publishers to retain a letter
of credit in the amount of approximately $1.7 million previously delivered by
RCN Telecom to Advance Magazine Publishers as security for performance
of RCN Telecom's obligations under the Master Lease and (ii) pay to Ad-
vance Magazine Publishers the sum of $179,013.

The Agreement provides the Debtors with a substantial benefit, as it relieves RCN

and RCN Telecom from significant contingent liabilities that could arise from their
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The following summary of the Agreement is given for illustrative purposes
only. To the extent this summary and the Agreement are inconsistent, the
Agreement shall control.




long term obligations under the Master Lease and Guaranty. The remaining term of
the Master Lease calls for rent obligations of more than $60 million in excess of the
anticipated revenue from the Subleases. This contingent liability therefore far
exceeds the consideration provided to Advance Magazine Publishers under the
Agreement and, in RCN's and RCN Telecom's reasonable business judgment, such
consideration constitutes fair, adequate and reasonable equivalent value; is in the best
interests of the estate; and should be approved.
APPLICABLE AUTHORITY

14.  Bankruptcy Rule 9019 allows for approval by a bankruptcy
court of a settlement after notice and a hearing. Settlements and compromises are "a
normal part of the process of reorganization," and are strongly encouraged in

bankruptcy._Protective Comm. for Indep. Stockholders of TMT Trailer Ferry, Inc. v.

Anderson, 390 U.S. 414, 424 (1968) (quoting Case v. Los Angeles Lumber Prods.

Co., 308 U.S. 106, 130 (1939)). See also, Hicks, Muse & Co. v. Brandt, 136 F.3d

45, 50 n.5 (1st Cir. 1998) ("[c]Jompromises are favored in bankruptcy").
15.  Trustees and debtors-in-possession may, in the exercise of

their business judgment, enter into settlements. In re Int'l Distrib. Ctrs., Inc., 103

B.R. 420, 423 (S.D.N.Y. 1989) ("A court may give weight to the [t]rustee's informed
judgment that a compromise is fair and equitable, and consider the competency and

experience of counsel who support the compromise") (citations omitted); In re




Drexel Burnham Lambert Group, Inc., 138 B.R. 723, 759 (Bankr. S.D.N.Y. 1992)
(same).
16. A settlement should be approved unless it "fall[s] below the

lowest point in the range of reasonableness." In re Teltronics Servs., Inc., 762 F.2d

185, 189 (2d Cir. 1985). The court need not decide the numerous questions of law
and fact raised by the settlement, but rather should "canvass the issues" so that the

reasonableness of the settlement may be evaluated. Newman v. Stein, 464 F.2d 689,

693 (2d Cir. 1972); In re Best Prods. Co., 168 B.R. 35, 51 (Bankr. S.D.N.Y. 1994),
aff'd, 68 F.3d 26 (2d Cir. 1995).

17.  Bankruptcy Code section 363 authorizes a debtor-in-posses-
sion to dispose of property of the estate in the ordinary course of business without
court approval. Bankruptcy Code section 363(b) permits a debtor-in-possession to
dispose of property of the estate "other than in the ordinary course of business" after
notice and a hearing. The Agreement relates to property of the estate because, inter
alia, RCN has obligations under the Guaranty.

18.  Courts in this district and elsewhere consistently have held that
transactions pursuant to section 363(b) should be approved if the debtor demon-
strates a sound business justification for implementing it. See In re Lionel Corp.,
722 F.2d 1063, 1071 (2d Cir. 1983); In re Delaware Hudson Ry. Co., 124 B.R. 169,

179 (Bankr. D. Del. 1991).




19.  Once the debtor articulates a valid business justification, "[t]he
business judgment rule 'is a presumption that in making a business decision the
directors of a corporation acted on an informed basis, in good faith and in the honest
belief that the action taken was in the best interests of the company." In re Inte-

grated Resources, Inc., 147 B.R. 650, 656 (S.D.N.Y. 1992) (quoting Smith v. Van

Gorkom, 488 A.2d 858, 872 (Del. 1985)).

20.  The terms of the ‘Agreement are fair and reasonable, were
negotiated in good faith and at arms' length, and constitute a sound exercise of RCN
Telecom's and the Debtors' business judgment. Assigning the respective Assigned
Subleases is an important step in the RCN Telecom's and the Debtors' restructuring
process, as it relieves them of a significant contingent liability under the Master
Lease and Guaranty, and provides an exit from the real estate leasing buéiness.
Moreover, the modifications of the Master Lease and Guaranty provided in the
Agreement are integral aspects of RCN Telecom's and RCN's overall restructuring
efforts.

21.  Asnoted above, the liabilities related to the Master Lease and
Guaranty will greatly exceed the consideration paid to Advance Magazine Publish-
ers under the Agreement. The certainty provided by releasing the long term obliga-
tions under the Master Lease and Guaranty is therefore invaluable to RCN

Telecom's and the Debtors' restructuring efforts. Indeed, failure to approve the




Agreement would likely impede these efforts to focus on their core businesses and
effect a successful restructuring. Additionally, the uncertainty and cost generated by
a failure to approve the Agreement will have a negative impact on RCN Telecom's
and the Debtors' continued operations.

22.  Inthe exercise of their business judgment, RCN Telecom and
the Debtors therefore believe that the terms of the Agreement are reasonable based
upon the significant benefits the RCN Telecom and the Debtors will receive,
including the extinguishment of at least $60 million of contingent liabilities under
the Master Lease and Guaranty. Based on the benefits to be realized from entering
into the Agreement, together with the potential harm to the Debtors' estates if the
relief requested herein is not granted, the Debtors respectfully request that the
motion be granted.

23.  The Debtors submit that no new or novel issue of law is
presented with respect to the matters contained herein. Because the relevant
authorities in support of the requested relief are cited in this motion, the Debtors
request that the requirement of the service and filing of a separate memorandum of

law under Local Bankr. R. 9013-1(b) be deemed satisfied.
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WHEREFORE, the Debtors respectfully request that the Court enter
an order, substantially in the form attached hereto, (i) authorizing and approving the

Agreement and (ii) granting such other and further relief as is just and proper.

Dated: New York, New York
September 29, 2004

SKADDEN, ARPS, SLATE, MEAGHER
& FLOM LLP

/s/ D.J. Baker

D. J. Baker (JB 0085)

(Member of the Firm)

Frederick D. Morris (FM 6564)
Four Times Square

New York, New York 10036-6522
(212) 735-3000

Attorneys for Debtors and
Debtors-in-Possession

501969.04-New York S6A 11




PARTIAL ASSIGNMENT OF LEASE AND ASSIGNMENT OF SUBLEASES

PARTIAL ASSIGNMENT OF LEASE AND ASSIGNMENT OF SUBLEASES (this “Partial
Assignment”) made as of August 1, 2004, by and between RCN TELECOM SERVICES,
INC., a Pennsylvania corporation, having an office at 105 Camegie Center, Princeton, New
Jersey 08540 (“Assignor”) and ADVANCE MAGAZINE PUBLISHERS INC,, a Delaware

corporation, having an office at Four Times Square, New York, New York 10036 (“Assignee”).

WITNESSETH:

WHEREAS, by Lease dated as of May 9, 2000 (the “Master Lease™), Assignge
did demise and lease to Assignor’s predecessor in interest and Assignor’s predecessor in interest
did lease from Assignee the entire 2™, 3™, 4™, 5%, 6%, 7%, 8", 9™ and 10™ floors and a portion of
éach of the ground floor and basement as more particularly described iﬁ the Master Lease (such
space being hereinafter referred to as the “Original Premises”), in the building known as 825 .
Third Avenue, New York, New York (the “Building”), upon terms and at a rental more

particularly set forth in the Master Lease;
WHEREAS, Assignor is the current tenant under the Master Lease;

WHEREAS, pursuant to the terms of an Agreement of Sublease entered into
between Assignor and CDC IXIS Financial Guaranty Services, Inc. (“CDC”) dated as of March
22, 2001 (the “CDC Sublease™), Assignor subleased a portion of the Original Premises to CDC

(the “CDC Premises”);

WHEREAS, pursuant to the terms of an Agreement of Sublease entered into

between Assignor and Morgan Stanley D.W. Inc. (*Morgan”) dated as of October 4, 2001 (the
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“Morgan Sublease”), Assignor subleased a portion of the Original Premises to Morgan (the

“Morgan Premises”);

WHEREAS, pursuant to the terms of an Agreement of Sublease entered into
between Assignor and Joke Vision, LLC (“Joke Vision™) dated as of July 24, 2003 (the “Joke
Vision Sublease”), Assignor subleased a portion of the Original Premises to Joke Vision (the

“Joke Vision Premises”);

WHEREAS, Assignor desires to assign to Assignee (i) all of Assignor’s right,
title, interest and obligations, as tenant under the Master Lease, with respect to the Morgan
Premises, the CDC Premises and the Joke Vision Premises (collectively, the “Assigned
Premises™) and (ii) all of Assignor’s right, title, interest and obligations as sublessor in, to and
under each of the Morgan Sublease, the CDC Sublease and the Joke Vision Sublease
(collectively, the “Assigned Subleases™) together with the security deposits, if any, held pursuant
to the CDC Sublease and the Joke Vision Sublease (Assignor’s rights, title, interests and
obligations described in clauses (i) and (ii) above are referred to, collectively, as the “Assigned

Interests™), upon and subject to the terms and conditions set forth in this Partial Assignment;

WHEREAS, Assignee is willing to (i) accept such assignment of the Assigned
Interests, and (ii) assume Assignor’s obligations under and with respect to the Assigned Interests
accruing from and after the Adjustment Date (as hereinafter defined), upon and subject to the

terms and conditions set forth in this Partial Assignment;

WHEREAS, the portion of the Original Premises which does not comprise any
portion of the Assigned Premises is hereinafter referred to as the “Retained Premises” and is

shown on the plans annexed hereto as Exhibit A;
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WHEREAS, Assignor desires to remain in possession of the Retained Premises
for a limited period of time and Assignee is willing to allow Assignor to remain in possession of

the Retained Premises for a limited period of time on the terms set forth herein;

WHEREAS, Assignor will realize significant benefits under this Partial
Assignment, including, without limitation, the opportunity of being relieved of at least $60

million of contingent liabilities under the Master Lease;

WHEREAS, RCN Corporation (“Guarantor”), the guarantor of Assignor’s
obligations under the Master Lease under a guaranty (the “Guaranty”), is a Debtor in a case
pending under Chapter 11, title 11 of the United States Code, 11 U.S.C. §101 et seq. (the
“Bankruptcy Code”) in the United States Bankruptcy Court for the Southern District of New

York (the “Bankruptcy Court”), Case No. 04-13638 (RDD) (the “Chapter 11 Case”);

WHEREAS, Assignor has filed a claim against Guarantor, in Guarantor’s

Chapter 11 Case, based upon Guarantor’s obligations under the Guaranty;

WHEREAS, Assignee requires, and Guarantor agrees, that Guarantor (a)
consents to this Partial Assignment, and agrees that its Guaranty shall apply to all of Assignor’s
obligations under this Partial Assignment and its continuing obligations under the Master Lease
from and after the Adjustment Date; and (b) shall promptly seek approval of this Partial
Assignment from the Bankruptcy Court pursuant to a motion and order in substantially the form

attached hereto as Exhibit D; and

3

WHEREAS, the Recitals set forth above are an integral part of this Agreement as

if set forth in full in the body hereof.
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NOW THEREFORE, in consideration of the sum of Ten Do_llars ($10) and other
good and valuable consideration paid by each party to the other, the mutual receipt and legal
sufficiency of which are hereby acknowledged, the parties hereto hereby agree, effective upon

the Effective Date (as hereinafter defined), as follows:

1. Assignor hereby assigns, transfers and conveys to Assignee without
representation or warranty other than as expressly set forth herein, all of the Assigned Interests,
to have and to hold the same unto Assignee, its successors and assigns, from and after August 1,
2004 (the “Adjustment Date”). Assignor will transfer the CDC security deposit to Assignee on
the Effective Date but as of the Adjustment Date. The parties acknowledge that the Joke Vision

security deposit has previously been assigned to Assignee.

2. A. Assignee hereby accepts the foregoing assignment, assumes
Assignor’s obligations under and with respect to the Assigned Interests accruing from and after
the Adjustment Date and agrees to perform Assignor’s obligations, as tenant under the Master
Lease, with respect to the Assigned Premises and as sublessor under each of the Assigned
Subleases, in each case arising from and after the Adjustment Date, and, except as otherwise set
forth in this Partial Assignment, (i) Assignor hereby releases Assignee and its successors and
assigns from any and all liabilities and obligations arising from or relating to the Assigned
Interests which accrue from and after the Adjustment Date; and (ii) upon the occurrence of the
Assignor Release Date (as hereinafter defined), Assignee hereby releases Assignor and its
successors and assigns from any and all liabilities and obligations arising from or relating to the
Assigned Interests which accrue from and after the Adjustment Date, except that nothing herein
contained shall be deemed to constitute a release by Assigpee of any obligation or liability of

Assignor (a) accrued or incurred under the Assigned Interests and outstanding and unsatisfied on
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the Adjustment Date (including, without limitation, any deficiency in Assignor’s payment of
Additional Rent under Article 2 of the Master Lease), (b) to a third party (under the insurance
and indemnification provisions of the Master Lease, the Assigned Subleases or otherwise)
arising prior to, on or after Adjustment Date as a result of an event occurring or condition
existing prior to or on the Adjustment Date, or (c) resulting from a breach of any of Assignor’s

representations and warranties pursuant to Paragraph 8 below.

B. OMITTED

C. The Master Lease is hereby modified with respect to the Retained
Premises only, to provide that Assignor shall have the right to continue in possession of the
Retained Premises on all of the terms and provisions set forth in the Master Lease except that
Assignor shall not be obligated to pay Fixed Rent in respect of the Retained Premises (but shall
continue to be obligated to pay all components of Additional Rent, including, without limitation,
Tax Payments and Operating Payments) after the Adjustment Date, unless Assignor shall remain
in possession of the Retained Premises after December 31, 2004, in which event, Assignor shall
pay Fixed Rent and Additional Rent, including, without limitation, Tax Payments and Operating
Payments (appropriately prorated and apportioned so as to relate only to the Retained Premises
after the Adjustment Date), solely in respect of the Retained Premises for the period from and
after January 1, 2005 through and including the Retained Premises Termination Date (as
hereinafter defined) calculated at the rate per rentable square foot Whi-ch would then be in effect
under the Master Lease with respect to the Retained Premises.

D. Notwithstanding the provisions of Paragraph 2C above, Assignor
and Assignee shall each have the right to terminate Assignor’s occupancy of the Retained Space

as of any date on or after December 31, 2004, on not less than ninety (90) days’ prior written
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notice (the “Termination Notice”) given to the non-terminating party. In the eveﬁt that Assignor
or Assignee, as applicable, gives a Termination Notice to the other, Assignor’s right to occupy
the Retained Premises shall terminate as of the 90™ day (the “Retained Premises Termination
Date”) immediately following the date of the giving of the Termination Notice as if the Retained -
Premises Termination Date were the Expiration Date, and Assignor shall surrender possession of
the Retained Premises to Assignee in the condition required by the Master Lease. If Assignor
fails to surrender possession of the Retained Premises on the Retained Premises Termination
Date, such failure shall be deemed to be a holding over in the Retained Premises within the
meaning of Section 6.10 of the Master Lease and from and after the Retained Premises
Termination Date, Tenant will pay as a holdover rental with respect to the Retaingd Premises the
amount calculated in accordance with the provisions of Section 6.10 of the Master Lease, it
being understood and agreed that all the provisions of said Section 6.10 are incorporated herein
by reference with respect to any such holding over, proportionately reduced to reflect that only
the Retained Premises are involved. Effective as of the Retained Premises Termination Date and
delivery of possession of the Retained Premises to Landlord, the Retained Premises shall, subject
to Paragraph 2E below, automatically become Assigned Premises without further action of the

parties.

E. Notwithstanding anything to the contrary set forth herein or
ofherwise, Tenant shall have the right, following the Retained Premises Termination Date, to
. retain possession of the space shown hatched on Exhibit C annexed hereto (the “Second Retained
Premises”). Until the Retained Premises Termination Date, the Retained Premises shall be
inclusive of the Second Retained Premises. Such retention of the Second Retained Premises

shall be subject to all the terms, covenants and conditions of the Master Lease except that (i) the
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rent for the Second Retained Premises shali be $6,000 per annum, payéble in equal monthly
installments of $500, (ii) there shall be no Tax Payments or Operating Payments payable with
respect to the Second Retained Premises, (iii) the term of the Master Lease for the Second
Retained Premises shall expire on the fifth (5™ anniversary of the Retained Premises
Termination Date and (iv) Assignor shall have the option to extend the term of the Master Lease
for the Second Retained Premises for an additional five (5) years on the same terms and
conditions provided it gives notice of 'extension to Assignee not later than the four (4) year six
(6) month anniversary of the Retained Premises Termination Date (time is of the essence of the
giving of such notice). Assignee shall have the right, one time during the term of the Master
Lease, upon sixty (60) days notice to Assignor, to substitute for the Second Retained Premises
any other comparably sized portion of the floor on which the Second Retained Premises is
located and reasonably usable for its intended purposes (the “Substituted Space”). Such notice
shall specify and designate the Substituted Space. Notwithstanding such substitution of space,
the Master Lease and all the terms, provisions covenants and conditions contained in the Master
Lease (except as modified hereby) shall remain and continue in full force and effect, except that
from and after such substitution, the Substituted Space shall be deemed to be the Second
Retained Premises. On or before the expiration of the sixty (60) day period following notice to
Assignor of such substitution, Assignor shall, at its sole cost and expense, move all of its
equipment to the Substituted Space and vacate the Second Retained Space, l_eaving it broom
clean and in the condition required by the Master Lease. Upon failure of Assignor to so move,
Assignee may, as Assignor’s agent and at Assignor’s expense, remove Assignor from the Second

Retained Premises to the Substituted Space. Failure of Assignor to vacate the Second Retained
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Premises and move to the Substituted Space as provided herein shall be deemed a substantial
breach of the Master Lease.

F. The provisions of this Paragraph 2 shall survive the Effective Date
and delivery of possession of the Assigned Premises to Assignee.

3. Except as otherwise expressly set forth herein, Assignor’s indemnification
obligations set forth in Section 6.12 of the Master Lease as they relate to the Assigned Interests
shall survive with respect to any claims which accrue prior to the Adjustment Date. The
provisions of this Paragraph 3 shall survive the Effective Date and delivery of possession of the

Assigned Premises to Assignee.

4. A. The shareholders, partners, members, managers, directors and
officers of Assignee (collectively, the “Assignee Parties™) shall not be liable for the performance
of Assignee’s obligations under this Partial Assignment. Assignor shall look solely to Assignee
to enforce Assignee’s obligations hereunder and shall not seek any damages against any of the
Assignee Parties. The liability of Assignee for Assignee’s obligations under this Partial
Assignment shall not exceed and shall be limited to the value of Assignee’s leasehold interest in
the Building (including the rents and proceeds therefrom) and Assignor shall not look to the
property or assets of any of the Assignee Parties or any other assets of Assignee in seeking either
to enforce Assignee’s obligations under this Partial Assignment or to satisfy a judgment for

Assignee’s failure to perform such obligations.

B. Except as otherwise set forth herein with respect to the Guarantor,
(a) the shareholders, partners, members, managers, directors and officers of Assignor
(collectively the “Assignor Parties”) shall not be liable for the performance of Assignor’s

obligations under this Partial Assignment, (b) Assignee shall look solely to Assignor to enforce
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Assignor’s obligations hereunder and shall not seek any damages against any of the Assignor
Parties; and (c) Assignee shall not look to the property or assets of any of the Assignor Parties in
secking either to enforce Assignor’s obligations under this Partial Assignment or to' satisfy a
judgment for Assignor’s failure to perform such obligations. Assignee may, however, look to
Assignor and Guarantor, and to all property and assets of Assignor and Guarantor, in connection
with any action brought by Assignee against Assignor and/or Guarantor relating to the Master
Lease.

S. Assignor hereby acknowledges and agrees that Assignee’s agreement to
(i) release Assignor from liabilities relating to the Assigned Interests, as set forth in Paragraph
2A above; and (ii) allow Assignor to remain in possession of the Retained Premises without
further payment of Fixed Rent from the Adjustment Date to and including December 31, 2004, is
of great value to Assignor, and iﬁ consideration of the agreements of Assignee herein set forth,
Assignor hereby agrees that: (a) notwithstanding any contrary provision in the Master Lease,
from and after the Effective Date, Assignee shall be entitled to retain as Assignee’s sole property
(and not as security under the Master Lease) and immediately, or at any time thereafter, present
for payment, the letter of credit previously delivered by Assignor to Assignee as security for the
performance of Assignor’s obligations under the Master Lease (the “L/C Consideration”), and
(b) Assignor shall pay to Assignee, on the Effective Date, by certified check, the sum of
$179,013 plus or minus any adjustment due to or from Assignee pursuant to Paragraph 11

hereof.

6. It is the intention of the parties hereto that the estates acquired hereunder
by Assignee shall not merge with, or into, the fee interest or any other estate, whether lesser or

greater, in the Assigned Premises now held or hereafter acquired by Assignee, its successors and
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assigns, nor shall said estates be deemed surrendered on account of this Partial Assignment, and
the estates acquired hereunder by Assignee shall be and remain separate and independent
leasehold estates in the Assigned Premises until the date (the “Merger Date”) Morgan, CDC and
Joke Vision vacate and surrender possession of the Assigned Premises in accordance with the
terms of the Assigned Subleases, as they may be amended from time to time. On the Merger
Date, it is the intention of the parties hereto that the estates acquired hereunder by Assignee shall
merge with and into the leasehold interest in the Building now held by Assignee and said estates
shall be deemed surrendered on account of this Partial Assignment. Subject to the foregoing,
from and after the Adjustment Date, the terms of the Master Lease shall continue to apply to
each of the respective leasehold estates of Assignee hereunder in the Assigned Premises, and to
Assignor with respect to the Retained Premises, as if such respective estates were the exclusive

estates governed thereby.
7. OMITTED

8. Assignor hereby represents and warrants to Assignee that it has not, at any
time, pledged, hypothecated, assigned or encumbered (a) the Master Lease or sublet the
Assigned Premises (other than pursuant to the Assigned Subleases) or in any other manner
encumbered or demised the Assigned Premises or (b) the Assigned Subleases. Assignor hereby
further represents and warrants to Assignee that (i) attached hereto as Exhibit B are true and
complete copies of the Assigned Subleases, (ii) to Assignor’s knowledge, none of Morgan, CDC
or Joke Vision is in default of any of the terms, covenants or conditions of the Morgan, CDC or
Joke Vision Sublease, as applicable, to be observed or performed by Morgan, CDC or Joke
Vision, as applicable, and no condition exists which, with the giving of notice or lapse of time or

both, would constitute such a default, (iii) to Assignor’s knowledge, Assignor is not in default of
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any of the terms, covenants or conditions of any of the Assigned Subleases to be observed or
performed by Assignor, (iv) Assignor is currently holding $150,000 in cash as security under the
CDC Sublease and no drawings have been made against the CDC security deposit, (v) all
brokerage commissions and fees due in connection with the Assigned Subleases have been paid
in full, (vi) there is no security deposit under the Morgan Sublease, and (vii) the Morgan
Sublease expires on October 27, 2006, the CDC Sublease expires on March 21, 2006 and the
Joke Vision Sublease expires on April 3, 2005. Assignor and Assignee further represent and
warrant to each other that the Master Lease is in full force and effect and that to the best of each
party’s knowledge there are no defaults existing under the Master Lease and there exist no valid
abatements, causes of action, counterclaims, disputes, defenses, offsets, credits, deductions or
claims against the enforcement of any of the terms and condit;ons of the Master Lease. Assignor
and Assignee further warrant and represent to each other that this Partial Assignment has been
duly authorized, executed and delivered by each of them and constitutes the legal, valid and

binding obligation of each of them, enforceable in accordance with its terms.

9. As of the Adjustment Date, the Assigned Premises shall be deemed
delivered to and accepted by Assignee in their “as is” condition, and Assignor shall have no
obligation to perform any work to prepare the Assigned Premises for Assignee. As of the
Adjustment Date, Assignor shall be deemed to have abandoned and relinquished all of
Assignor’s right, title and interest with respect to all proper& owned by Assignor ahd remaining
in the Assigned Premises. Notwithstanding the foregoing, Assignor may retain, as its sole
property, the furniture, fixtures and equipment located in the third floor lobby of the Assigned
Premises and shall also have the right to remove from the Assigned Premises its office

equipment, computers, phone systems and televisions. Assignor shall repair any damage caused
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by such removal. All such property retained by Assignor is presently .Iocated in the Retained
Premises and shall be removed therefrom prior to the Retained Premises Termination Date. All
work stations, aeron chairs (except Assignee may retain 75 of the aeron chairs) and security
systems (the “Surrendered Property™) shall be left in the Retained Premises and shall become the
property of Assignee as of the Retained Premises Termination Date. Assignor represents and
warrants that it owns all of the Surrendered Property free and clear of any liens, claims or other
encumbrances. Assignee acknowledges that Assignor has made no other representations,
warranties or promises with respect to the Assigned Premises or the Master Lease or the
Surrendered Property except as expressly set forth herein. The provisions of this Paragraph 9

shall survive the Effective Date.

10.  Assignor and Assignee each represents and warrants to the other that it has
not dealt with any broker in connection with this Partial Assignment other than CB Richatd Ellis,
Inc. (“CBRE”). Assignee shall indemnify Assignor for, and hold Assignor harmless from and
against, any and all claims for commission, fee or other compensation by any broker, finder or
like person, including, without limitation, CBRE who shall claim to have dealt with Assignee in
connection with this Partial Assignment and for any and all costs incurred by Assignor in
connection with such claims, including, without limitation, reasonable attorneys’ fees and
disbursements. Assignor shall indemnify Assignee for, and hold Assignee harmless from and
against, any and all claims for commission, fee or other compensatioh by any broker (6ther than
CBRE), finder or like person who shall claim to have dealt with Assignor in connection with this
Partial Assignment and for any and all costs incurred by Assignee in connection with such
claims, including, without limitation, reasonable attorneys’ fees and disbursements. The

provisions of this Paragraph 10 shall survive the Effective Date.
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11.  Pending the Effective Date, notwithstanding any contrary provisibn of this
Partial Assignment, Assignor shall continue to pay to Assignee all amounts due under the Master
Lease in accordance with its terms. On the Effective Date, Assignor and Assignee shall
apportion, as of the Adjustment Date, (i) the Fixed Rent and Additional Rent under the Master
Lease payable with respect to the Assigned Premises (the “Rent”) (ii) the fixed rent and
additional rent charges payable under the Assigned Subleases (collectively, “Sublease Rent”);
and (c) the Fixed Rent under the Master Lease payable with respect to the Retained Premises (the
“Retained Premises Rent”) to the extent that Assignor shall have paid, after the Adjustment Date,
Retained Premises Rent in excess of amounts required under this Partial Assignment. The net
amount of the apportionments described in the foregoing sentence shall be paid to Assignor or
Assignee, as the case may be, on the Effective Date. The parties’ obligation to adjust for Rent,
Sublease Rent and Retained Premises Rent apportioned as of the Adjustment Date shall survive

1_:hc Effective Date.

12.  The “Assignor Release Date” shall occur on the ninety-first (91%) day
following the Effective Date (the “Ninety-First Day”); provided, however, that in the event that a
voluntary or involuntary petition commencing a case under the Bankruptcy Code or some other
or similar ‘state law affecting debtor/creditor rights shall have been filed by or against Assignor
(an “Assignor Bankruptcy Case™) on or before the Ninety-First Day, the Assignor Release Date
shall not occur. During the period commencing on the Effective Date through the earlier of (i)
the Assignor Release Date and (ii) the commencement of an Assignor Bankruptcy Case,
Assignee shall forbear from secking to recover from Assignor, and its successors and assigns,
any and all liabilities and obligations relating to the Assigned Interests which accrue from and

after the Adjustment Date.

13
#463319v6 08305-0018-000 _ 09/21/2004




13.  Assignor agrees to pay within ten (10) business days after demand
Assignee’s reasonable attorneys’ fees and expenses incurred in connection with this Partial

Assignment not to exceed $60,000.

14.  This Partial Assignment shall be (i) binding upon the parties hereto and

their successors and assigns and (ii) governed by the laws of the State of New York.

15.  Any notice, demand or other communication which either party may give
to the other hereunder shall be in writing and delivered personally against a signed receipt

therefor or be sent by reputable overnight courier against a signed receipt addressed as follows:

If to Assignor:

RCN Telecom Services, Inc.

105 Carnegie Center

Princeton, New Jersey 08540-6215
Attention: James Herring

with copies to:

Kramer, Levin, Naftalis & Frankel LLP
919 Third Avenue

New York, New York 10022
Attention: Larry Loeb, Esq.

and

Skadden, Arps, Slate, Meagher & Flom LLP
Four Times Square

New York, New York 10036

Attention: Jay Goffman, Esq.

If to Assignee:

Advance Magazine Publishers, Inc.
Four Times Square

New York, New York 10036
Attention: Robert Bennis

with a copy to:
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Sabin, Bermant & Gould

Four Times Square

New York, New York 10036
Attention: Andrew M. Levine, Esq.

16. In the event Assignor or Assignee is in default under the terms of this
Partial Assignment (such party in default being the “Defaultiﬁg Party” and the party not in
default hereunder being the “Non-Defaulting Party”), the Non-Defaulting Party shall be entitled
to recover from the Defaulting Party, and the Defaulting Party shall pay to the Non-Defaulting
Party, an amount equal to all reasonable costs and expenses (including all court costs and
reasonable attorneys’ fees and disbursements), incurred by the Non-Defaulting Party in enforcing
its rights and remedies under this Partial Assignment, at law or in equity. In addition, in the
event that any action is commenced against Assignee to avoid, or declare unenforceable, this
Partial Assignment, or to seek to recover all or any portion of the consideration paid to Assignee
hereunder, whether such action shall arise under the Bankruptcy Code or otherwise (an
“Avoidance Action”), Assignee shall be entitled to recover from Assignor, and Assignor shall
pay to Assignee, an amount equal to all reasonable costs and expenses (including all court costs
and reasonable attorneys’ fees and disbursements) incurred by Assignee in defending such

Avoidance Action.

17.  This Partial Assignment may be signed in counterparts which, taken

together, shall constitute one and the same original instrument.

18.  This Partial Agreement shall be binding upon Assignor, Assignee and
Guarantor, and their successors and assigns (including, without limitation, any trustee appointed

in Guarantor’s Chapter 11 Case or in any proceeding or other case under the Bankruptcy Code).
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19.  This Partial Assignment shall become effective upoﬁ the date on which it
shall have been approved by the Bankruptcy Court, by Final Order (as hereinafter defined) (the
“Effective Date””). “Final Order” shall mean an order, judgment or other decree entered by the
Bankruptcy Court which has not been reversed, vacated, stayed, modified or amended, and as to
which (i) the time to appeal or petition for review, rehearing, certiorari, reargument or retrial
(collectively, “Appeal”) has expired, and no Appeal is pending; or (ii) any Appeal has been
finally decided or dismissed and no further Appeal can be taken or granted. If the Effective
Date shall not have occurred by November 15, 2004 (or such later date as may be agreed to by

the parties), then this Partial Assignment shall be null and void and of no force or effect.

[remainder of page intentionally left blank]
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IN WITNESS WHEREOF, this Partial Assignment has been executed and

delivered by Assignor to Assignee and Landlord as of the day and year first above written.

1 Executiv vi{ce President and
- , Chief Restructuring Officer

ADVANCE MAGAZINE PUBLISHERS INC.

By: (:L/ -
Name: {LABTAN" BB LS
Title:  Eygc. ).

The undersigned, Guarantor of the obligations of Assignor under the Master Lease,
hereby (a) consents to the within Agreement and agrees that its Guaranty shall apply to all of the
obligations of Assignor hereunder, including, without limitation, Assignor’s obligation to
(i) make the payment set forth in Paragraph 5 above, (ii) continue to pay Fixed Rent and
Additional Rent for the Retained Premises and the Second Retained Premises, and
(iii) indemnify Assignee pursuant to Paragraph 3 above; (b) acknowledges, adopts and agrees to
be bound by the factual recitations and Assignor’s representations herein; and (c) agrees to
promptly seek approval of this Agreement from the Bankruptcy Court in Guarantor’s Chapter 11
Case pursuant to a motion and order.in substantially the form attached hereto as Exhibit D.

RCN CORPORATION
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JERSEY .
STATE OF NEW R )
MERCER ) ss:
COUNTY OF MEXXXFQRHK )

On the _22nd _ day of September in the year 2004, before me, the undersigned, personally
appeared_John S. Dubel , personally known to me or proved to me on the basis of
satisfactory evidence to be the individualésy whose namets) is (a3 subscribed to the within
instrument and acknowledged to me that he/sertrsx executed the same in- hisHARRANSE
capagity(®sy, and that by hisdwesihedx signature(¥) on the instrument, the individual&s, or the
pergon‘on behalf of which the individual¢sk acted, executed the instrument.

An Attorney jat Law of the State of New Jersey

JERSEY
STATE OF NEW XXOKK )
MERCER ) ss:

COUNTY OF NEW YK )

On the _22iid  day of September in the year 2004, before me, the undersigned, personally
appeared_John S. Dubel , personally known to me or proved to me on the basis of
satisfactory evidence to be the individual(s) whose name¢s} is &) subscribed to the within
instrument and acknowledged to me that heisheithex executed the same in his/kenitterx
capagitykies), and that by his/hestrixsignature(sy on the instrument, the individual(¥), or the
perspn pn behalf of which the individual(®) acted, executed the instrument.

Mﬁuﬂl&-{_fs‘\\

PHILIP J. PASSANANTE o
An Attorney gt Law of the State of New Jersey T
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STATE OF NEW YORK )
) ss:
COUNTY OF NEW YORK )

On thegy th day of September in the year 2004, before me, the undersigned, personally
appeared o lo r'ﬁ' K (S , personally known to me or proved to me on the basis of
satisfactory’ evidence to be the individual(s) whose name(s) is (are) subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their
capacity(ies), and that by his/her/their signature(s) on the instrument, the individual(s), or the

person on behalf of which the individual(s) acted, executed the instrument.

NQTARY PUBLIC
KATHLEEN A. DRESSEL
NOTARY PUBLIC OF NEW JERSEY
My Commission Expires 11/6/2007
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EXHIBIT A
RETAINED PREMISES FLOOR PLAN

#463319v6 08305-0018-000 09/21/2004




THIRD AVENUE

onn
O

"I

i

EAST Sist STREET

- & \ RCN
825 Third Avenue
.
NAMES TO DESKS
o - R 3rd Floor
-y AS OF 11/20/00

o o
o [ b e '
6] o
i 3 a
: - :...-‘.ﬁ o
l.t..’- = |z ~Ed- B °0©0
h o 80 0O
I:l 00000
nnnao‘u ~_ -
(g R B N N : E
7R SR B B ﬁﬁ ﬁﬁ

EAST 50th STREET




EXHIBIT B
ASSIGNED SUBLEASES
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" 06/25/2001 MON 08:48 FAX

AGREEMENT OF SUBLEASE

AGREEMENT OF SUBLEASE made as of the 22nd day of March, 2001,
between RCN TELECOM SERVICES, INC., a Pennsylvania corporation, having an address at
105 Camegie ‘Center, Princefon, New Jersey 08540-6215 (“Landlord”), and CDC IXis
FINANCIAL GUARANTY SERVICES, INC., 2 Delaware corporation having an office at 825
Third Avenue, New York, New York 10022 (“Tenant”),

WITNESSETH:

—— — —

WHEREAS, pursuant to a certain Lease daled as of May 9, 2000 (the “Lcase™)
between Advance Magezine Publishers Inc., as lessor (“Prime Lessor”), and RCN Telecom
Services of New York, Inc., Landlord’s predegessor-in-iuterest, as Jessee, a copy of which Lease
is annexed hereto as Exhibit A, which Landlord represeats is a true, correct and complete copy
thereof (except for certain redacted financlal information) and which Tenant acknowledges
having received and reviewed prior to the cxecution of this sublease, Landlord does presently
lease and hire certain premises (the “Lease Premises™) in the building (the “Building”) known
as 825 Third Avenus, New York, New York, for the term, at the rentals and gpon the other
terms, covenants and conditions more fully described in the Lease; and

WHEREAS, Tenant desires to sublet and hire from Landlord a portion of the
Lease Premises consisting of the entire rentable portion of the sixth (6th) floor of the Building
(the “Premises”) and Landlord is willing to sublct the Premises to Tenant at the rental and
additional rental and on the terms and conditions hereinafter set forth.

NOW, THEREFORE, the psrties hereto hersby covenant and agree as follows:

. 1. Grant of Sublease. () Landlord hereby subleases to Tenant and Tenant
hersby hires from Landlord the Premises, for a term to commence on the date (the
“Commencenent Date”) that is the carlier o occur of the date that (i) is five (5) days
following the date on which a fully executed counterpart of this sublease is delivered to Tenant
or its counsel and Prime Lessor bas issued its Consent (as herelnafter defined); or (ii) Tenant
takes possession of the Premises or any part thereof, and to expire on the day (the “Expiration
Date”) that is the day prior to the fifth (Sth) anniversary of the Commencement Date, both dates
inclusive, unless such term is sooner (erminated pursuant to the provisions hereof.

(b)  Tenant hercby acknowledges, confirms, covenants and agrees that
Tenant does nat have sny vight, option or privilege, pursuant to this sublease or otherwise, to
hire, et or sublet fom Landlord (i) any portion of the Lease Premises other than the Premises,
and only for the term hereinabove set forth in this Asticlo 1 sud upon all of the other terms and
conditions set forth in this sublease, or (ii) any other space which Landlord may from tme to
time hire from Prime Lessor, eny ather lessor, sublessor or otherwise.

(<) Landlord hereby represents that it has not received any noticts of
default from Prime Lessor, and, to the best of its knowledge, the Lease is in full force and effect,
and that no consent hereof other than Prime Lessor’s is required.

2. Base Renl. () Tenant shall pay rent at an annual rental rate (herein
sometimes referred to 8s the “Base Rent”) of 51,105,896 per annum commencing cue (1)
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months after the Commencement Date and continuing through and including the Expiration
Date, in equal monthly instatiments of $92,158 in advance on the first day of tach month during
¢ajd term. Tenant agrees to pay the Base Rent to Landlord as provided in this paragraph (a) of
Aticle 2 at the office of Landlord above stated or at such other place or to such other person or
party as Landlord may designate in writing, without notice or demand and without any
abatement, set-off ar reduction whatsoever except as otherwise expressly provided herein. The
first installment of Base Rent shall be paid on the execution by Tenant hexeof.

3. Tmmediately after request by Landlord, Tenant shall execute and deliver to
Landlord a certificate confirming the Commencement Date. In no event shall Landlord’s fsilure
10 request any such certificate or Tenant’s failure or refusal to execute any such certificate in any
way affect this sublease, the term hereof or any of Tenant’s obligations hereunder including,

. without limitation, Tenant's abligation to pay the rent herein reserved and to perform all of the

other covenants and. agreements herein set forth.

(a) If the Commencement Date is not the first day of a calendar

* month, an instaliment of Base Rent shall be due on the Commencement Date prorated {o the end

of the calendar month next folfowing the month in which the Commencement Date ocourred, so
that subsequent monthly installments of Bage Rent will be due on the first day of the sacond
calendar month following the month in which the Commencement Date occurred and on the first
day of each subsequent calendar month throughout the term of this sublease. The installment of
Base Rent paid upon execution of this sublesse shall be applied in payment of the first
installmeni of Base Rent due hersunder or, if the first installment of Basc Rent is for a period in
excess of one month, in partial payment of the first instaliment of Base Rent due hereunder.

4. Additional Rent, Latc Charges, etc. (2) In addition to the Basc Rent,

Tenant covenants and agrees to pay to Landlord, as additional rent an amount equal to all
charges and payments, other than Fixed Rent (as defined in the Leasc), at any time due in respect
of (he Premiscs under the Lease or otherwise. ‘

(b)  Tepant shall pay Landlord, as additional rent, amounts equal to:

(i) 11.11% of the Operating Payments; (ii) 11.02% of Tax Paymeuts, in each casc payable by

Landlord as lessec under the Lease. In the event that the size of the Lease Premises increases or
decreases because Landlord leases additional space from, or sumenders a portion of the Lease
Premises to Prime Lessor, then the aforesaid percentages shall be equitably adjusted.

(&) Al additional rent shall be paid within ten (10) days following the
dale upon which a request or demand therefor is made. ‘

(d  Any instaliment of Baso Ront, additional rent or other charges not
paid within three (3) days after it is due and payable shall bear interest from the date it becomes

due until it is paid at an armual rate equal to three (3%) percent over the prime lending rate then

being charged by The Chase Manhattan Bank, but not in cxcess of the highest rate pevmitted by
law, and such amount(s) shall be deemed to be additional rent hereunder. Nothing contained in
this paragraph is intcnded to grant Tenant any extension of time in respect of the duc dates for
any payments under this sublease, nor shall same be construed to be a limitation of or 2
su‘l‘:stitution for any other rights, remedies and privileges of Landlord under this sublease or
otherwise.

223 0.3

FAXZ $0Y TZ0 5851 KUN guue

{doo4




06/11/4001° 09238 FAX quﬁx TEY DEWL KUy WYV

(¢)  Tenant’s obligation to pay Base Reat, additional rent and any other
cherges herennder shall survive the expiration or sooner termination of this sublease. Any
charges payable in addition to the Base Rent and/or additional remt specificd above shall be
deemed additional rent hereunder. '

( The Base Rent and additional rent payable hereunder shall abate to
the extent that Fixed Rent and additional rent payable under the Lease with. respect to the
Premiscs abates,

5. Use. The Premises shall be used for general. and executive offices by
Tenant or any permitted assignes or subtenant of Tenant and for no other purpose.

6 Subopdination. (a) This sublease is subject and subordinate to the Lease,

- all ground and l;ndulying Jeases and to all mortgages which ay now or hereafier afiat such

leases, the Premises or the praperty of which the Premises are a part, and to all modifications,
extensions, consolidations, replacements, or amendments of any such leases and mortgages.
This clause shall be self-operative and no further instrument of subordination shall be required
by any ground or underlying lessor or by any mortgages, affecting any lease or the property of
which the Premises fre a part. However, in confirmation of such subordjnation, Tenant shall
promptly execute any certificate that Landlord may request and Tenant hereby irrevocably
canstitutes and appoints Landlord as Tenants attarney-in-fact to execute any such cestificate or
instrument for or on behalf of Tenant. .

() In the event of termination, reentry or dispossess by Prime Lessor
under the Lease, Prime Lessor may, at its aption, take over all of the right, tille and interest of
Landlord under this sublease, and Tenant shall, at Prime Lessor’s option, attorn to Prime Lessor
pursuant to the thea executory provisions of this sublease, except that Prime Lessor shall not be
liable for, subject 1o or bound by any item of the type that a Successor Landlord (as defined in
the Lease) is not so liable for, subject to or bound by in tlie cass of attornment by Landlovd to 2
Successor Landlord under Section 6.01(2) of the Leaso.

7. Lease Performance. (a) Tenant hereby assumes performance of and
agrees to perforu all of the terms, obligations, covenants and conditions on the paxt of Landlord,
as lessee, to be kept, observed and performed under the Lease during the tetm of this sublease, in
respect of the Premises (and areas ancillary thereto), except that Tenant shall not be obligaied to

~ pay to Prime Lassor the Fixed Rent, the Tax Paymeat or Operating Payments, or payments on

ascotnt of electricity, arid Tenant agféés t5 indemnify and hold Landlord hanuless from and
against all liabilifies, claims, costs and expenses (including reasopable attoyneys® fees) relating to
or arising out of Tenant's performance of (or fajlure to perform) all of such terms, obligations,
covenants and conditions. Tenant hereby waives each and every right waived by Landlord, as

lessee, under the Lease. In addition to the foregoing and except as otherwise herein expressly set

forth, Tenanl covenants snd agrees that Tenant will keep, observe and perform any act,
obligation, condition or covenant 10 bo kept, obscrved and performed by Landlord, as lessee

under the Lease, within a time period which (i) in the event the time period set forth in the Lease
to do the sams is less than or equal to fifteen (15) days, then within a time period which is three
(3) days’ shorter than the time period set forth in the Lease, and (ii) otherwise, within a time
pexiod which is ten (10) days® shorter than the time period set forth in the Lease for Landlord, as
lessee thereunder, to perform, keep and cbserve such act, obligation, condilion or covenant,
provided, however, that in no event shall Tenant permit a defoult to occur under the Lease.

-3-
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(b)  Itis expressly noted, acknowledged and confirmed by Tenant that
a breach, default or failure to observe, perform or otherwise comply with all or any of the
obligations, covenants, conditions, rules and regulations in this sublease or the Lease on Tenant’s

 part to be observed, performed or complied with shall be and be deemed to be a viclation by

Tenant of u substantial ebligation of the tenancy created by this sublease entitling Landlord to
pursue any and all rights, remedics and privileges provided under this sublease and the Lease or
at law, in equity, or otherwise, including, without limitation, the right to terminate said tenancy
and recover possession of the Premises.

(e)  If there is any inconsistency between the provisions of the Lease
and the express provisions of this sublease, the provisions of this sublease shall govern unless the
provisions of this sublease (i) could, if implemented, create a default under the Lease or (ii) give
or oreate in Tenant a right not permitted under the Lease, in which case the provisions of the
1.¢ase shall control.

8. Services. (a) Tenant shall be enfitled t6 receive with respect to the
Premises the services, including, without limitation, cleaning services, repairs and utilitics, to be
supplied under the Lease by Prime Lessor. The foregoing notwithstanding, Eandlord shall have
no obligation to supply any such services, repairs and utilities, and Tenant shall not laok to
Landlord to provide same. Landlord shall, atno expense to Landlotd, reasonably cooperate with
Tenant to obtain additional services und any required consents from Prime Lessor. If Prime
Lessor fails or refuses to comply with any of the provisions of the Lease insofar as they affect
Tenant's occupancy of the Premises during the term hereof, Landlord, upon request of Tenant,
shall exercise reasonable efforts (without thereby being required to commence any action or
proceeding, expend apy monies or incur any expenses) to cause Prime Lessor to so comply.
However, Landlord shall not be Jiable to Tenant, and Tenant's obligations bereunder shall not be
impaired por the performance thercof be excused, because of any feifure or defay by Prime
Lessor in performing its obligations under the Lease (or because of Landlard in any way failing
to enforce such obligations) as affecting Tenant's occupancy of the Premises unless due to an act
or omission of Landlord in breach of this sublease or the Lease. If Prime Lessor so defaults,
Tenant may, at Tepant’s sole expense, attempt to enforce Prime Lessor’s performance of such
obligations. Landlord agrees to forward to Prime Lessor each notice which Tenant delivers to
Landlord advising of any default by Prime Lessor under the Lease relating to Tenant's
occupancy of the Premises and shall cooperate with Tenant, at Tenant’s sole cost and expense, in
the proseculion of any action or proceeding against Prime Lessor commenced by Tenant under
this Article, Tenant agrees to indemnify and hold Landlord harmless from and against any
claim, liability, cost and expense (including reasonable attorneys’ fees) incurred in connection
with or resulting (rotn: any action of Tenant pursuant to this Article.

(®)  Other than the right to obtain such services, repairs and ulilities (if
any) to be supplied by Prime Lessor under the Lease, Tenant shall not be entitled ta the beaefits
of any other rights granted to Landlord as lessec under the Lease notwithstanding any
implication to (he conirary containcd in this Article, this sublease or otherwise.

9. Riphts and Remecdies. Landlord shall have all of the same rights,
privileges and remedies with respect to a default under this sublease by Tenant as Prime Lessor
has with respect to a default by Landlord, as lessee, under the Leasc, with the same foree and
effect as if such rights, privileges and remedies were fully set forth herein at length, and
Landlord shall have, with respect (o Tenant, this sublease and the Premises, sll of the rights,
powers, privileges, immunities and remedica as are reserved by or granted to Prime Lessor under
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| the Lease as if the same were fully sct forth herein at length; such rights, powess, privileges,

jmmunities and remedies shall be in addition to all of those available to Landlord at law, in
equity or otherwise. Landlord shall not be responsible for any breach of the Lease by Prime
Lessor or any nonperformance or noncompliance with any provision thercof by Prime Lessor
regardless of the alleged cause thereof unless due to an act or omission of Landlord im breach of
this sublesse or the Lease. For purpsses of the exercise of Landlord’s rights and remedies under
this sublcase Section 6.03(a) of the Lease shall be deemed to read “if Tenant defaults in the
peyment of Basc Rent hereunder and such defavlt continues for five (5) days after Landlord
gives Tenant a notice specifying such default.” '

10.  Acceptance of Premises. (a) Landlord shell delivor to Tenant on the
Commentement Date vacant and broom clean possession of the Premises. Tcnant confinms,
represents and agrees that Tenant has thoroughly inspected the Premises, is fully acquainted and
satisfied with their condition and agrees to accept the Premises on the Commencement Date “as
is,” subject to any and all defects therein, latent or otherwise. Tenant acknowledges that no
representations with xespect to the physical condition or state of repair thereof, or with respect o
any fixtures or personal property tharein contained, have been made to jt. It ia agreed that in no
event shall Landlord have any obligation or be required to do any work or make any instaliation,
repair or alteration of any kind in, to or at the Premises in order to prepare same for occupanay
by Tenant or otherwise. The taking of possession of the Premises or any portion thereof by
Temant shall be conclusive evidence that same are in satisfactory condition at the time such

- possession is so taken.

(b)  Tenant shall have the right, al no additional cost to Tenant, to use
the existing fumiture in the Premlses (the “Fumiture™) as more particularly identificd in Exhibit
B annexed hercto and made a part hercof. Tenant shall maintain insurance coverage on the:
Fumiture in accordance with Article 7.02(a) of the Lease.

()  Tonant shall have the xight 1o utilize any LAN, cabling and fiber
installed in the Premises.

11.  Delivery of Pogscssion. If Landlord is unable to deliver possession of the
Premises to Tenant on the Commencement Date, for any reason whatsocver, Landlord shell not
be subject to any liability for failure to give possession on said date and the validity of this
sublease shall not be impaired under such circumstances, nor shall the same be construed in any
wise to extend the term of this sublease, but the Commencernent Dato shall be extended and the
reat payable hereunder shall be abated (provided Tenant is not responsible for Landlord's
inability to deliver possession). The provisions of this Axticle are intended to constitute “an
express provision to the contrary” within the meaning of Section 223-a of the New York Real
Property Law. If Landlord has not delivered possession of the Premises within sixty (60) days
after the exccution and delivery hereof and the issuance of Prime Lessor’s signed consent hereto,
Tenant may, at Tenant’s option, by notice to Landlord received not later than tea (10) days after
the end of the aforesaid sixty (60) day period, time being of the essence, cance] this Sublease. Jf

. this Sublease is cancelled pursuant to this provision, Landlord shall immediately return all funds

previously paid or delivered by Tepant to Landlord and the parties shall have no further
ablgations hercundet.

12.  Leage Termination. If for any rcason whatsoever the Lease is lerminated,
whether by operation of law or otherwise, Landlord shall not be responsible for such termination;
pravided, however, that Landlord agrees, as long as Tenant is not in default hereunder beyond
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any applicable notice and cure pariod, not to voluntarily surrender or cancel the Lease (except by
reason of condemnnation or casualty in sccardance with the terms of the Lease) or agree to amend
or modify the Lease in 2 way that would, other than to a de minimis extent, reduce, interfere with

or otherwise impair any rights, powers or remedies of Tenant, decrease the obligations of Prime

Lessor or Landlord which, under the terms of this sublease, nn (o the benefit of Tenant or

increase the monetary or other obligations of Landlord for which Tenant is responsible hercunder
without the prior written consent of Tenant, unless such swrender, cancellation or modification
iz subordinate to or preserves Tenant’s rights under this sublease. Landlord agrees not to do or
permit to be done any act or thing or neglect to take any action which act or neglect causes the
rights of Tenant, under this sublease, to be cancelled, forfejted or surrendered. Landlord agrees
to indemnify Tenant and hold Tenant harmless from and egainst all Joss, liability, obligation,

~ damage, penalty, cost, charge and expense of any kind whatsoever (including, but not limited to,

reasonable attorneys’ fees), whensoever asserted or occurring, which Tenant may incur or pay
out, or which may be asserted agaimst Tenant (a) by reason of any failure of or by Landlord w0
perform or comply with any and all of the terms, covenants, conditions and provisions of this
sublease, (b) by reason of any breach or violation by (or caused by) Landlord of the terms
covenants, conditions and provisions of the Lease which are the obligations of Landlord %
perform or comply with, or (c) by reason of any negligence or willful act or omission of
Laundlord or Landlord's employees, contractors, agents, or licensees. If any action or pracseding
shall be brought against Tenant by reason of any such claim, Landlord, upon notice from Tenant,
agrecs to resist or defend such action or proceeding and to employ counsel therefor reasonably

- satisfactory to Tenant. This sublease shall terminate without notice to Tenant in the event of any

termination of the Leage.

13.  Alterations. Temant shall nat perform and/or make any alterations,
additions, improvements or installations of any kind or nature in or to the Premises without in
each instance obtaining the prior written consent of Landlord and of Prime Lessor (where, in the
case of the latter, such consent is required under the Lease).

14,  Assignment/Subletting. (a) Landlord hereby grants to Tenant the same
rights to assign this sublease or sublet the Premises as are granted to Landlord as tenant under the
Lease. Tenant hereby acknowledges, hiowever, that Landlord cannot and doss not give Tenant
eqy rights beyond those set forth in the Lease and further acknowledges that, if required pursuant

~ to the Lease, the consent of Prime Lessor must be obtained prior to any assignment, other

transfer or subletting by Tenant. Except as expressly specified in the two immediately preceding
sentences, Tenant, for itself, its heirs, distributees, executors, edministrators, legal
representatives, and permitted successors and assigns, expressly covenants that it shall not
assign, mortgage or encumber this sublease, nor underlet, or suffer or permit the Premises or any
paxt thereof 1o be used or occupied by others, without the prior written consent of Landlard and
Prime Lessor and without complying with all of the terms and conditions of Article 5, including,
without Jimitation, Section 5.04, of the .case in cach instance. If this sublease is assigned, or i’
the Premiscs or any part thersof are underlet or occupjed by anybody other than Tenant,
Landlord may, after default by Tenani, collect rent from the assignee, undertenant or occupant,
and apply the net amount oollected to the rent hercin reserved, but no such assignment,
underleiting, oecupancy or collection shall be deemed a waiver of this covenant, or the
acceptance of the assignee, undertenant or occupant as tenant, or a release of Tenant from the
further performance by Tenani of any of the covenants on the part of Tenant herein contained.
The cansent by Laudlord to an sssignment or underletting shall not in any wise be construed to
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relieve Tenant from obteining the express comsent in writing of Landlord to any further
assignment or underletting. _ -

(b)  Any transaction involving Tenant that would be deemied to be an
assignment under Section 5.01(e) of the Lease were Temant the topant thereumder (e.g. a |
dissolution, merger, consolidation or reorganization of a corporation, or any sale or other transfer
of a controlling interest of the stock of Tenaat, or, if Tenant is a partnership or a limited liabl}ty
partnership, any transfer of a controlling partnership interest), shall be deemed an assignment
hersunder requiring Landlord and Prime Lessor®s consent. N

(c)  Bxcepl with respect to transfers that comply with Sections 5.01(b)
and 5.01(c) of the Lease (and, therefore, as to which Prime Lessor does not scck payment),
Tenant shall pay to Landlord fifty (50%) percent of any assigoment or sublease profits, in each
case calculated: (i) after Prirne Lessor’s share of such profits have been determined; and (if)

“based on the parameters (other than the percentages) set forth in Section 5.05 of the Lease.

(d) In the cvent of ap assignment of this sublease that is either

permitted hereunder or consented to by Landlord and Prime Lessor, Landlard may, in Landlord's

. sole discretion, accept, in lieu of the guaranty provided by CDC IXIS in connection with the
execution hereof, a guaranty of Tenant’s obligations hereunder from an entity related to such
mssignoe, such new guaranty to be identical in form to tho Original Guaranty and, if Landlord, in
Landlord's sole discretion, accepts such new guaramty and guarantor, CDC IXIS shall be
released from its obligations under the Original Guaranty first arising afler the date of such

assignment.

15.  _Lease Charges, If Landlord shall be charged, by reason of Tenant's acts -
or omissions, for any sums pursuant to the provisions of the Lease, Tenant shall be liable for
such sums, such sums shall be deemed additional rent and shall be collectible as such, and be
payable by Tenant within ten (10) days following demand by Landlord therefor,

16,  Additional Services. If Tenant procures amy additional services with
respect to the Premises or otherwise, Tenani shall pay all charges for such services, as and when
‘due, directly o the party entitied thereto (or as otherwise directed by Landlord). No such
services shall be obtained in violation of the Lease. If the charges for such services includes
services provided to other portions of the Lease Promises such charges shsll bo equitably
allocated among the oceupants of the Lease Premises that requested such additional services.

17. Insurance. Without in any way limiting any of Tenant’s covenauts,
obligations and agreements contained in this sublease (including, but not limited to, Article 19(b)
hercof), Tenant hereby releases Landlord (which term as used in this Article shall include
Landlord’s employees, ageats, partners, officers, shareholders and directors) from all liability,
whether for negligence or otherwise, in connection with all losses covered by any insurance
policies which Tenant carries with respeot to the Promiscs, or any interest or proporty therein or
thereon (whether or not such insurance is required to be catried under this sublease), to the extent
that such loss is collectible under such insurance policies. Nothing contained in this sublease
shall relicve Tenant from liability that may exist as a resylt of damage from fre or other casualty,
but each party shall lock first to any insurance in its faver before meaking any cleim against the
other party for recovery for loss or damage resulting from five or other casnaity. To the extent
that such insurance is in force and collectible and to the extent permitted by law. Landlord and
Tenant each hereby releases and waives all right of recovery against the other or anyons
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claiming through or under the other by way of subrogation or otherwise. The foregoing release
and waiver shall be in force only if the insurance policies of Landlord and Tenant provide that
such release or waiver does pot invalidate the insurance. Each party agrees to use it best efforts
to include in its applicable insurance policies such a provision. If the inclusion of said provision
would involve an additions] expense, either party may require such provisions (o be inserted in
the other's policy at the requesting party’s expense. :

Tenant hereby covenants and agrees to indemmify and hold Landiord harmless
from and against any and all claims, actions, judgments, damages, lizbilities, or expenses,
incuding reasonable attorneys' fees, in connection with damage to property or injury or death to
persons, or any other matters, arising from or out of the use or occupation of the Premises. In
case Landlord shall be made a party to any Jitigation commenced against Tenan(, Tenant shall
protect and hold Landlord forcver harmless and shall pay all costs and expenses, including
reasonable attorneys® fees, incurred or paid by Landlord in connection with such litigation. In
furtherance of Tenant's obligations under this Asticle and this sublease (but not in linitation
thereof) Tenant covenants and agrees, at its sole cost and expense, to carry and maintain in force
from and after the Commencement Date and throughout the term hereof (i) worker’s
compensation and other required statutory forms of insuwrance, in statutory limits, and (i)
comprehensive general public liability insurance, which shall be written on an occurrence basis,
naming Landlord, Prime Lessor, its managing agent, each Superior Lessor and Superior

. Mortgagee (as such tetms are defined in the Lease) as additional insureds, m limits of not less
tham $5,000,000.00 combined single limit for bodily injury and property damage liability in any
one occurrence, protecting the aforementioned parties from all such claims for badily or personal
injury or death or property damage oceurring in or about the Premises and its appurionances, All
insuraace required to be maintained by Tenant shall be carried with a company or companies
acceptable to Landlord and rated “A/VIII" by Best Insurance Guide, licensed to do business in
the State of New York, shall be written for terms of not Jess than one year, and Tenant shall
furnish Landlord (and any other parties required to be designated as insuveds or additional
{nsureds under any such policies) with certificates evidencing the maintenance of such insurance
and the payment of the premiwms therefor, and with renewals thereof at Icast thirty (30) days
prior to the expiration of any such policy. Such policy or policies shall also provide that it ox
they shall not be cancelled or materially altered withoul giving Landlord and any other additional
insureds at least thirty (30) days prior wrilten notice thereof; sent to Landlord by registered mail
al Landlord’s address to which notices are required to be sent to Landlord hereunder. Upon
Tenant’s default in obtaining or delivering any such policy or policies or fajlure to pay the
premiums therefor, Landlord may (but shail not be obligated to) secure or pay the premium for
any such policy or policies and charge Tenant as additional rent therefor the cost of such
premiums.

The provisions of this Article 17 are in addition to and not in limitation of the
insurance requirements set forth in Section 7,02 of the Lease.

18.  Blectricity. (a) Tenant shall pay Landlord, as additional reat, for the cost
of clcetricity consumption at the Premises as measured by the submeter installed by Prime
Lessor, within ten (10) days after rendition of bills therofor by Landlord to Tenant, at the rate of
105% of the actual amount billed to Landlord therefor by Prime Lassar.

(b) Landlord shall not in any wise be liable or responsible to Tenant
for any loss, damage or expense which Tenamt may suslain or incur if either the quanlity or
character of electric service to the Premises is changed or is no Jonger availsble or suitable for
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Tenant's requirements except to the extent caused by the negligence or willful misconduct of

Landlord in. which case Landlord’s sole liability shall be to promptly restore or repair such
electrioal service. Tenant covenants and agrees that at no time shall its use of electric current
excoed the capacity of existing feeders 1o the building of which the Premises form a part or the
tisers or wiring installations therein. Tenant shall make oo alterations or additions 1o the electric
equipment and/or appliances without the prior written consent of Landlord and of Prime Lessor
(where, in the case of the latter, such consent is required under the Lease) in each instance. The
provisions of this paragraph (b) are in addition to and not in IHmitation of the electricity
requirements set forth in Section 3.01 of the Lease.

' 19. Indempification. etc, (8) Tenant shall nejther do, permit ner suffer
anything to be done which would cause the Lease to be terminated or forfeited or which would
give rise to any right of temmination or forfeiturc provided by law or reserved or vesied in Prime

Lessor under the Lease.

In firtherance of all of Tenant’s obligations under this sublease,
Tenant shal) indemnify and hold Landlord harmless from aud against any and all claims of any
nature whatsoever arising out of or resulting from (i) any death or injuries to person or propesty
occutring in, on or about the Premises, (ii) any breach or default an the part of Tenant by reason
of which Landlord shall suffer any loss whatsoever, (iii) any work done in or to the Premises,
(iv) any act, omission or negligence on the part of Tenant or its employees, agents,
representatives or invitees, or (v) any other matter or thing arising out of Tenant’s use or
ocoupancy of the Premises, provided, however, that notwithstanding anything herein to the
contrary, Tenant shall not be required 10 indemnify any person (an “Indemnitse™) against the
Indemnitec’s own negligence or willful misconduct. ' '

©) The forfeiture of the Lease by reason of the default of Tenant
hereunder shall not subject Landlord to any liability to or claim by Tenant.

(d)  Xandlord and Tenant each represents and warrants to the other that

it has the full right, power and authority to execute and deliver this sublease and to pexform the

terms and conditions hereof.

(¢)  Teuant represents that jt has read and is familiar with the tetms of
the Lease.

20. Quist Epjoyment. Landlord covenants and agrees with Tenant that upon
Tenant paying the Base Rent, additional rent and othex charges payable hereunder and observing
and performing all the terms, covenants and conditions on Tenant’s part 1o be observed and
performed hereunder, Tcnant may peaceably and quietly enjoy the Premises during the term
hereof without molestation or disturbance by or from Landlord, subject nevertheless to this
sublease, (he Lease, and any ground leases, underlying leases, mortgages and other matters to
which the Lease Premises are subject.

2].  Broker. Tenant and Landlord each represents, warrants and confirms to
the other that Insignia/ESG, Inc. and Jones Lang LaSalle (collectively, the “Broker™) ere the
“solc and only brokers with whom it has dealt in respect of this subleasc or the Premiscs, and
agrees to indemnify and hold the olher harmless of, from and against any aad all costs, expenses
and liability (including legal expenscs) arising from any claim for brokerage commission made
by any party, other than the Broker, claiming to act for or on behalf of the other party or to have

-9.
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dealt with the other party or its employces, agents or representatives in connection with this
transaction. As, if and when this sublease shall be mutually executed and deliverad by Landlord
apd Tenant and Landlord has obtained the Consent of Prime Lessor to this sublease, Landlord
agrees to pay any commission that may be due the Broker in connection with this sublme in

sccordence with a separate agreement(s) between Landlord and the Broker.

22,  Security Deposit- (3) Upon the execution heréof, Tenant shall deposit
with Landlord the sum of $150,000.00 as security for the full, faithful and punctual performance,
~ observance and satisfaction by Tenant of all its covenants and obligations bereunder. Laodlord
may use any part of such secunty to cure any default by Tenant keyond applicable notice and
cure periods and any expenses arising therefrom, including, but not limited to any damages or
rent deficiency beforo or aftar reentry by Landlord. Tenant shall, within ten (10) days after
demand, deposit with Landlord the full amount so used, in order that Landlord shall have the full
security on hand at all times during the term of this sublease. If Tenant shall comply fully with
the terms of this sublease, the security shall be retumned to Tenant promptly after the date fixed as
the end of the term or sooner termination hereof and the payment by Tenant of all sums due and
payable under this sublease.

()  The security referred to in parsgtaph (a) of this Asticle shall be
deposited by Landlord in an interest bearing account at any commercial bank havmg an office in
New York State and the interest that accrues thereon, except for an annual scxvice charge of one
(1%) percent which may be withdrawn by Landlord at such times as it may elect, shall accrie as
and be additional security under the terms of paragraph (a) of this Asticle.

(¢) In lieu of the cash security deposit referred to in pzmgraph (a)

above, to secure the full and faithful performance by Tenant of all the terms, provisions,

conditions, covenants and obligations (including, without limitation, the payment of rent) on

Temant’s part to be performed hereunder, simultaneously with the execution of this sublease,

Tenant may deliver to Landlord an unconditional, clean, irrevocable “evergreen™ Jetter of credit,

payable on sight upon presentation for payment in New York City, in form and substance
satisfactory to Landlord, in the amount of $150,000.00 issued by a bank which is a member of
the New York Cloaring House Association. Landlord may present such letter of credit for

payment upon the occurrence of any default by Tenant hereunder beyond applicable nolice and

cure periods or upon Tenant holding over in possession of the Premises beyond the expiration or

tenmination of this sublcasc and the proceeds thereof shall be held by Landlord and nppued in

accordance with this Article 21, Such letter of credit shall have an expiration dato that is no

earlier than thirty (30) days after the expiration of this sublcase (as same may be cxtended or

" renewed). If, notwithstanding that the leiter of credit on deposit with Landlord is to be an
“evergreen” Jetter of credit, same shall for any reason whatsoever expire or have an expiration

date eaxlier than thirty (30) days after the expiration dato of this subjease (as samc may be
extended or renewed) then a subsequent or exiension Jetter of credit in the amount of the then
expiring lstter of credjt and otherwise acceptable o Landlord shall be delivered by Tenant to
Landlord at least thirty (30) days prior to the expiration dato of the lstter of credit it is replacing
(time being of the essence). The failure (o deliver any subsequcnt or wttenmon letter of credit
shall constitute a material default hereunder for which no notice need be given, and for which no
grace or cure period need be allowed (notWithstandmg anything herein set forth to the contrary)
and the letter of credit, then in ¢ffect, may be presented for payment and negotiated
notwithstanding that no other default may then exist under this sublcase. The proceeds of the
Jetter of credit that is so negotiated ghall be held by Landlord and applied in accordance with this

Article.
-10-
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(d In the cvent Tepant defanlts beyond applicable notice and cure
periods in respect of any of the tenms, provisions, conditions, covenanis and cbligations of this
sublease, including, but not limited to, the payment of Base Rent and/or additional rent, Landlord
may, without first applying any other security, use, apply ox retain the whole or any part of the
proceeds of the letter of credit delivered as security hercunder to the extent required for the
paymetit of any Base Rent or addjtjonal rent or any other sum as to which Tenant is in default or
for apy sum which Landlord may incur or may be required to inour by reason of Tenant's default
in respect of any of the terms, provisions, conditions, covenants and obligations on Tenant's part
to be performed hereunder, including but not limited to, any darages or deficiencics which
accrued before or afier the commencement of summary proceedings or other re-entry by
Landlord. : ‘ : :

(e) Every letter of credit dcposited with Landlord hereunder shall be
transferable by its terms without charge to Landlord or the transferce and shall name Landlord or
any assignee of Landlord as the beneficiary theyeunder. Upon any transfer of such security to an ;
assignee of Landlord, Landlerd shall be relieved of all further responsibility and liability with
respect to such security and Tenant agrees to look solely to sich assignee of Landlord for the
return of the letter of credit or the praceeds thereof. The provisions of the preceding sentence are
self-operative without the need for further documentation. Tenant shall not assign or cncumber
or attempt to assign or encumber any letter of credil or any of the proceeds thereof.

23,  Surrender of Possession, Upon the expiration or sooner {ermination of the
term of this subleasc, Tenant shall quit and surrender the Premises and the Furniture to Landlord,
in the same order and condition (reasonable wear and tear excepted) s exists on the
Commencement Date, but Tenant shall only be required to remove and restore such allerations
that Tenant may bave made that Landlord, in its reasonable discretion, determines are not
customary for such premises, and Tenant shall not hold-over in possession, or make any
application to so hold-over, for any reason whatsoever. If the Premises are not surrendered and
vacated as and at the time required by this sublease (time being of the essence), Tenant shall be
liable to Landlord for () all lasses and damages which Landlord may incur or sustain by reason
thereof, including, without limitation, reasonable attarneys® fees, and Tenant shall indemnify
Landlord against all claims made by mny succeeding tenants or by Prime Lessor against Landlord
or otherwise arising out of or resulling from (he failure of Tenan( timely lo surrender and vacate
the Premises in accordance with the provisions of this sublease, and (b)per diem use and
occupancy in respect of the Premiscs at a rate equal to one and one-half (1 1/2) times the Base
Rent and additional rent payable hereunder for the last month of the term of this sublease during
the first thirty (30) days Tenant remains in possession and thereafter at a rate of two times the
Base Rent and additional rent payable herounder for the last month of the term of this sublease
(which amount Landlord and Tenant presently agree is the minimum to which Landlord would
be entitled and is presently contemplated by them as being fair and reasonable under such
circumstances aund not a penalty). In no event shall any provision hereof or otherwise be
construed as pepnitting Tenant to hold over in possession of the Premises after expiration or
termination of the term hereof.

24. Prime Lessor Conscnt. This sublease is executed and delivered by the

parties hereto subject lo obtaining thc written consent of Prime Lessor as required under the i

Lease. Landlord shall use reasonable efforts 1o obtain Prime Lessor's consent and pay such fees

as are required pursuant 1o the Lease, but Landlord shall not be obligated fo incur any other

expense ox commence any aotion in connection therewith. This sublease shall be of no force and

effect if the consent (the “Consent”) of Prime Lessor is not received by Landlord within forty-
-11-
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five (45) days following the date of execution and delivery of this subleasc by Landlard (the
‘“Consent Period”). Tenant and Landlord agree to supply such jnformation as Prime Lessor
may reasonsbly require in connection with the Consent aud in order to induce Prime Lessar to
execute the Consent. If the Consent shall not be obtained, all sums paid by Tenant to Landlord
hereunder shall be retuned. Nothing herein contained or otherwise shall be deemed to be a
waiver of any of Landlord’s rights under Article 23 bereof in the event that there occurs a
hold-over in possession by Tenant beyond the expiration of the Consent Perled,

25. Nautices. Any notice, demand or other communication which either party
may give to the other hereunder shall be in writing and delivered personally against a sigued
receipt therefor or scat by rogistered or certified mall, retuen receipt requested, addressed as
follows:

If io the Landlord:

RCN Telecom Services, Inc.

105 Carmnegie Center

Princeton, New Jersey 08540-6215
Attn: James Heyring

If 1o the Tenant:

CDC IXIS FINANCIAL GUARANTY SERVICES, INC, .
825 Third Avenue , A
New York, New York 10022
Attn: General Counsel

with a copy of any defaull notice sent to;

Bingham Dana, LLP
399 Park Avenue A
New York, New York 10022
Attention: Andrew L, Herz, Esq, !

Each such notice, demand or other communication shall be decnied given on the date of mailing
of same if mailed es aforesaid, or when actually received if delivered by hand. Either party may,
by notice in writing, direct that further notices, demands or ather communications be sent to a
different address.

26.  Estoppel. At any time and from time to lime within seven (7) days afler
written demand therefor, Tenant and Landlord each agrees to execute, acknowledge and deliver
to the other, without charge, a written instrument addressed to the other party (and/or such other
persons or parties as the requesting party shall require), (a) certifying that this sublease has not
been modified and is in full force and effect or, if there has been a modification of this sublease,
that this sublease is in full force and effect as modified, stating such modifications, (b) specifying
the dates 1o which Base Rent, additional rent and other charges payable hereunder have been
paid, and (c) stating whether or net, to the knowledge of the party providing such statement, the
other party is in defsult and, if the other party is in default, stating each particular in which the
writer alleges that the other party is in default,

.
- rmone
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27. Miscellaneous. (8) The failure of Landlord or Tenant to scek redress for
violation of, or to insist. upon the slrict performance of any covenant or condition of this sublease
or the Lease or to exercise any right or remedy herein contained in any one or more instance
shall not be construed as a2 waiver or relinquishment for the future of any such terms, covenants,
conditions or remedics, but the same shall be and remain in full force and effect.

() Al prior understandings and agreements between the parties are
merped within this sublease, which alone fully and completely sets forth the understanding of the

- parties with respect to the subject matter hereof, and this subleass may not be changed or

modified orally or in any maenner other than by an agreement in writing and signed by the party
against whom enforcement of the change or modification is sought, or by appropriate legal

pmcecdmgs

()  Except as otherwise herein specifically set forth, the covenants and
agreements herein contained shall bind and inure to the benefit of Landlord, Tenant, and their
respective permitted successors and assigns.

"(d)  Landlord and Temant hereby waive trial by jury in any sction,
proceedmg or counterclaim brought by either of the parties hereto against the other relating to or

- arising out of this sublease or Tenant's occupancy of the Premises, It is further agreed that if

Landlord commences any summary proceeding for possession of the Premises, Tenant will not
interpose any counterclaima of whatever nature or description (other than a compulsory
counterclaim which under law cannot be raised in a separste action) in any such proceeding.

()  Theierm “Landlord” as used in this sublease means only the tenant
under the Lease for the time being so that in the cvent of any sale or sales or assignment or
assignments of tenant’s interest in the Lease Landlord shall be and hereby is entirely freed and
relieved of all covenants and obligations of the Jandlord hersunder and it shall be deemed and
construed without further agreement between the partien or their successors in interest, or
between the partics and the transferes, st any such ssle, assignment or transfer of tenant’s interest
in the Lease, that the transferee has assumed and agreed to carry out any and all covenants and
obligations of the landlord hereunder.

() Notwithstending anything herein or in any rule of law or statute to
the contrary, it is expressly understood and agreed that to the extent that Landlord shall at any
time have any liability under, pursuant to or in cormection with this sublease, neither Teneat nor
any officer, director, partner, associate, exnployee, agent, guest, licensee, or invitee of Tenant (or
any other party claiming through or on behalf of Tenant) shall seek to epforce any personal or
money judgment against Laadlord, but shall only pursue any such rights or remedics against
Landlord’s interest in the Lease. In addition to and not in limitation of the foregoing provision of
this paragraph, it is agreed that, in no event and under no circumstances, shall Landlord nor any
officer, dircctor, pariner, employee, ugent, guest, licensee, invitee or principal (disclosed or

undisclosed) of Landlord have any personal lisbility or monetary or other obligation of any kind
under or pursuant to this sublease. Any attempt by Tenant or any officer, direclor, partner,
associate, employee, agent, guest, licensee, or invites of Tepant (or any other party claiming
through or on behalf of Tenant) to seck to enforce any such personal Jiability or monetary or
other obligation shall, in addijtion to and not in limitation of Laadlord’s other rights, powers,
privileges and remedice under tho terms and provisions of this sublease or otherwise afforded by
law in respect thereof, immediately vest Landlord with the unconditional right and option O
cancel this sublease on five (5) days’ notice to Tenant.
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() Neither the submission of this sublease form to Tenant nor the
execution of this sublease by Tenant shall constitute an offer by Landlord to Tenant to lease the
space herein described as the Premiscs or otherwise. This sublease shall not be or become
binding uvpon Landlord to eny extent or for any purpose unless and until it is executed by

Landlord and a fully executed copy thereof is delivered to Tenant or Tepant’s counsel.

(h)  If any of the provisions of this sublease, or the application thereof
to any person or circumstances, sball, to any extent, be invalid or unenforceable, the remainder
of this sublease, or the application of such provision or provisions to persons or circumstances
other than those as to whom or which it is held invalid or ynenforceable, shall not be affected
theroby, and every provision of this sublease shall be valid and enforceable to the fullest extent
permitted by law,

@ This sublease shall be govemned in all respects by the internal laws
of the Stare of New York.

@ Without incumning any liabilily to Tenant, Landlord may permit
access to the Premises and open same, whether or not Tenant shall be present, upon demand of
any receiver, trustee, assignee for the benefit of creditors, sheriff, marshal or court officex
entitled fq, or reasonably puxparting to be enfitled to, such access for the puwrpose of taking
possession of, or remoaving, Tenaot's property or for any other Jawful purpose (but this provision
and any action by Landlord hereunder shall not be deemed a recognition by Landlord that the
person or official making such demand has any right or interest in or to this sublease, or in or to
the Premises), or upon demand of any representative of the fire, police, building, sanitation or
other department of the city, state or federal governments.

(k)  Tenant agrees that its sole rempedies in cases where it disputes
Landloxd's reasanablencss in exercising its judgment or withholding or conditioning its conscnt
or approval (as applicable) pursuant to a specific provision of this sublease, or any rider or
separatc agreement relating (o this sublease, if any, shall be those in the nature of an injunction,
declaratory judgment, or specific performance, the rights to money damages or other remedies
being hereby specifically waived. Landlord's approval will in no event be deemed unreasonably
withheld, conditioned or delayed if Prime Lessor fails to approve or conditions or delays
approval of any matter required to be approved by Prime Lessor under the Lease.

()] The Anticle headings of this sublease are for conveniencs only and
arc not 10 be given any effect whatsoever in construing this sublease.

(m)  Allbills, invoices or statement rendered to Tenant pursuant to the
terms of this sublease shall be deerned binding upon Tepant and determined by Tenant to be
correct in all respects if, within ninety (90) days after its receipt of same, Tenant fails to noufy
Landlord, in writing, that it disputes such bill, invojec or statement.

(@)  Tenant shall not record this sublcase or any memorandum thereof
and any attempt to do so shall be and be deemed a material default by Tenant hereunder.

(o) In addition to Base Rent, all other payments required to be madc
by Tenant hereunder shall be decmed to be additional rent, whether or nol the same shall be
designated as such, and in the event of the non-payment thereof, Landlord (in addition to and not

_in limitation of its other rights and remedics, whether herein reserved or as may be provided by
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" law or in cquity) shall have all of the rights and remedics in respect ‘thereof as are herein or
otherwise provided in the case of the non-payment of Base Reat.

() Notwithstanding anything in this subleasc to the contrary, the
following provisions of the Leasc shall not be deemed to be incorporated inta this sublease:
Sections 1.01, 1.02, 1.03, 1.04, 1.05, 1.06, 2.02, 2,07 (except for clause (d)), 2.08, 2.09, 3.03,

4,01, 4.02(d), 4.06(b), 6.01, 6.02, 6.10, 8.01, 8.04(a), 8.05, 8.06, §.13, 820, 8.21, 8.22 end
Article 9. '

(@)  Subject to and to the extent permitted by Section 3.01(b) of the
Lease, Tenant may, upon the prior approval of Landlord, list ‘Tenant’s name and those of its
officers and employees in the Building’s directory, but in no evept shall Tenant’s listings excecd
one-tenth of the number of listings in the Building's directory permitted to Landlord under the

- Lease. ,

{x) Landlord agrees that in the event that the consent of ane Lessor
is required in respect of any thing or act done or to be done by Tenant, and the consent is seouxed
by Tenant, Landiord will not unreasonably withhold or delay its consent to same.

(s) Landlord shall deliver to Tenaut copics of all notices Landlord
receives from Prime Lessor with respect to the Premises.

-~ o

IN WITNESS WHEREOQF, the parties hereto have duly executed this sublease as
of the date fixst above written. :

LANDLORD:
RCN TELECOM SERVICES, INC.

By, _ DA b
Name: i<

Title: Zred

TENANT:

CDC IXIS FINANCIAL GUARANTY
) SERVICES, INC. :
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6" Floor Furniture Inventory

Seventy-four (74) Meridian Passage mode) worksﬁdons
Seven (7) sets Meridian Passage model office furniture
Two (2) EOC Conference Tables

Ten (10) Conference Rgom chairs
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AGREEMENT OF SUBLEASE

AGREEMENT OF SUBLEASE (this “sublease™) made as of the ___ day of
July 2003, between RCN TELECOM SERVICES, INC., a Pennsylvania corporation and the
successor by merger to RCN Telecom Services of New York, Inc., having an offico at 105
Carnegile Center, Princeton, Now Jersey 08540-6215 (“Landlord®), and JOKE VISION, LLC,
a Delaware limited Liability company, having an office at 825 Third Avenue, 2nd Floor, New
York, New York 10019 (“Y'enant™).

WIXNESSEIH:

WHEREAS, pursuant to a cextain lease dated as of May 9, 2000 (the “Lease™)
between Advanco Magazine Publishers Inc., as lessor (“Prime Lessor”), and RCN Telecom
Servioes of New York, Inc., as lessco, a trae copy of which (save for certain redactions) Landlord
represents is annexed hereto and made a part hereof as Exhibit A and which Tenant
acknowledges having received and roviowed peor to the execution of this subleasc, Landlord
does prescatly lease and birc cerlain promiscs (the “Lease Premises™) in the building (the
WhmuwmAvawathYoﬁ.forﬁcm.nﬂmmmd
upon the other terms, ¢covensnts and conditions more fully desexibed in the Lease; and

. WHEREAS, Tevant desites to sublet and hire from Landlord a portion of the
mmwﬁghmm&mﬂdmmm@ﬂwmmﬁ
the Lease Premiscs in the Building substautially as shown hatched on the plan amncxed as
Exhibit B-1 to the Lease (the “Premises”) and Landlord is willing to sublet tho Premiscs to
Tenant at the rental and additional rental and on the terms and conditions hereinafter set forth.

NOW, THEREFORE, the parties hegeto hereby covenant and agree as follows:

1.  Grant of Sybjease. () Landlord hereby subleases to Tenant and Tenant
hereby hires from Landlord the Premises, for a term to commence on the earlier of the date (the
“Commencement Date”) that: (i) Prime Lessor has issucd its Consent (as hercinafter defined);
or (i) tho date Tenant takes possession of the Premises or any part thereof, and to expire on the
1ast day of the calendar month in which shall occur the one (1) year, eight (8) month annivorsary
of the Commencement Date (the “Expiration Date”), both dates inclusive, unless such term is
sooner terminated or extended pursiant to the provisions hereof. '

(b)  Tenant hereby acknowledges, confirms, covenants and agrees that,
as of the date hereof, Tensnt does not have any right, option or privilege, pursuant to this
sublease or otherwise, to hire, let or sublet from Landlord: (i) any portion of tho Lease Premises
other than the Premises, and only for the term bereinabove set forth in this Axticle 1 and upon all
of the other terms and conditions set forth in this sublease; or (i) any other space which
Laudlord may from time to time hire from Prime Lessor, any other lessor, sublessor or otherwise.

2. BascReqt (s) Tenmnt shall pay rent at tho remtal rae (hercin sometimes
referred to as the “Base Rent”) of $387,996.00 per annum duting the term of this sublease, it
being agreed that, in lieu of paying monthly justallments of Base Rent to Landlord, Tensut shall,

on Tenant's execution hereof, deliver to Prime Lessor a Ictter of credit in accordance with the:

provisions set forth in this peragraph (a) below. In furtheranoe of the previous sentence, Tenant

@oo3
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Mmrm'smwﬁmhmﬂddivumrﬁmlmmmmndiﬂmkmvoabhw
of credit in the amowunt of $646,668. .bfavorodemeLmor,im‘uedbyabmk(a“NwYork
W)Mhammeoﬂdmmmmmmmenﬁmﬁon
datemeaﬂiuﬁmnthe&pimﬁm%inﬂwfomoftholﬂﬁofueditamdhaﬁoas
wmmammﬂnmuﬁmmwm (@) such letter of credit
Mpoﬁdeﬁr&oaﬁmﬁcmmeﬂoftwedy(%)mmhlyhmnmdm}%.wm
Mymmmmmmmdmmmmmmwmmupm
to Prime Lessor on the first day of the month following the month in which the Commencement
Dmmnom(mﬁownm:hnbeﬁeﬁmdayofamlmmnﬁ.in
which event such first monthly instsllment shall be paid to Prime Lessor on the Commenccment
M)memmnwmumﬂmmmwuormtheﬁmdayof
mhmedingeﬂendumonﬂl.aﬂwlthmtmﬁoqdemm&pmsmﬁwamyoﬂmacﬁmm
thepan'ofhndlo:dmhhnewsonmd(ﬁ)anhmonﬂﬂyinsullmwuﬂunbemdﬁedmd
mﬁﬂmmmmwmw.mwmdﬁeMM(udeﬁmdmﬁw
M)Mmbmnﬁudueandpayabhbyword,asmmdumm If the
Commencement Date shall occur on a day other than the fixst day of a calendar month, Tenant
Mmﬁml&or,ﬁ&hﬁw(ﬂdaysa&aﬁecwnm.ammm
S!,Oﬂ.78mdﬁpﬁedbyﬂzemmbuofdaysinﬂnpuiodwmmmcinxontho00mm
mmmwmmmayofmmmnwmchwwm
shall occur. Evaylettuofm&tdcpositedwiﬂ:?ﬁmelmhuemdasbaﬂbeumsfaubleby
mmﬁmmwMMMLmammmemm
or any assignee of Prime Lessor as the therounder. Tenant shall not assign or

) mmhaormmwaadgnorambuthelmofmdﬂamyofﬁwmwdsw

(b)  Within ten (10) days after Landlord’s request, Tenant shall execute
and deliver to Landlord a cestificate confirming the Commencenwot Date and tho Expiration
Date. In no ovent shall Landlord's fhilure to request any such ocextificate or Tenant’s faiture or
refusal to execuis any such certificato in any way affict this sublease, the term hereof or auy of
Tenant’s obligations hereunder including, without limitation, Tenant’s ohligation to pay the reut
hmﬁnmmdmwpuﬁmmofthomhuwvemtsmdagmmmhueinsetm

3. Late Charges, cto. (a) Any charges payable in addition to the Base Rent
mﬂumydﬂiﬁoﬂrﬂp&yablehmundwnhnﬂbedmehddiﬁmﬂxuﬂhahmdamﬂaﬂ
additional rent shall be peid within twenty (20) days following the date upon which a request or
demand thercfor is made.

(®) AnyBasoRmt,addiﬁmlmntorothctd:ngesnotpﬁdwithin
ﬂnee@)daysaﬂunkdwundpayaﬂomwwﬁomﬂwdmhbewmudmmﬂkis
mnmmmmmma%)mommmlmmmmw
by J.P. Morgan Chase & Co. (or mny successor thereto), but not in excess of tho highest ratc

bth,anduwhamomﬁ(s)shaﬂbcdemdhbeaddlﬂomlmw. Nothing
contained in this paragraph is intended to grant Tenant any extension of time in respect of tho
dmdawsformypnymmmﬂﬂsmblease,mtshaumﬁewmuedwbeaﬁnﬁuﬁonof
aam?sﬁhﬁwﬁwanyoﬂmﬁghﬁ.medhsmd%g&dhﬂoﬂuduﬂﬁsmblmor
otherwise,

2-
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4, Use. The Premises shall be used for general and exccative offices by
Tenant in the conduct of its business and for no other purpose.

S. Subordination. This sublease is subject and subordinate to the Lease, all
gromdandmdulyinglusesmdmaﬂmoﬂmwhichmaynowwmﬁuaﬁwtmh
leases, the Premises or the property of which the Premiscs arc a part, avd to all modifications,
extensions, consolidations, replacements, or amendments of any such leases and mortgages.
This clauso shall be self-operative and no further instrument of subordination shall be required
by any ground or undetlying lessor or by any mortgagee, affecting any leasc or the property of
which the Premises are a part. However, in confirmation of such subordination, Tenant shall
promptly excoute any cextificate that Landlord may reasonably request. '

(b) In the event of termination, reentry or disposscss by Prime Lossor
under the Lease, Primo Lessor may, at its option, take over all of the right, titlc and interest of

@oos

Landlord under this sublease, and Tenant shall, at Prime Lessor’s option, attorn to Prime Lessor

mwmmmmdmmwmmmmumu
liable for, subject to ar bound by any item of the type that a Sucoessor Landlord (as defined in
the Lease) is not so liable for, subjoct to or bound by in the case of attomment by Landlord to a
Successor Landlord under Section 6.01(a) of the Lease.

6. Lease Performance. (a) Tenant heroby assumes performance of snd
agroes to perform all of the terms, obligations, covenants and conditions on the part of Laudlord,
as lesseo, to be kept, observed and performed undex the Lease duting the texm of this sublease, in
respect of the Premises (and areas uncillary thereto), except that Tenant shall not be obligated to

‘ paytoPdme[pmrﬂ:chwdRengﬂwTuPaymunorthoOpuuﬁnghymmm(achas

defined in the Leass), and Tenant agrees to indemnify and hold Landiord harmless from and

? fees and disbursements) relating to or arsing out of Tenant’s performance of (or
failure to perform) all of such terms, obligations, covenants and conditions. Tenant hereby
walves cach and every right waived by Landlord, as lessce, under the Lease, In addition to the
foregoing and cxcept as otherwise heroin cxpressly set forth, Tenant covenants and agrecs that
Tmﬂbep,obaetvoandpaimnanym.obﬁgaﬁomcondiﬁmmcowwbekcpn
mmmwwsmmmmmaﬁmwmmm
&ewmmthnepedodmmmmmmdompmisksﬁmouqudmmua
daygﬂwnvﬁﬁnaﬂmopaindwhichisﬂnecﬁ)days’mﬁmthoﬁmpchdmfmm
tho[mqmd(ﬁ)oﬁﬂ&wiﬂﬁnlﬁmpdodwhichhm(m)days'mmmﬁme
p@dwﬁﬁhm[mmwm”mw.mpmmmm
such act, obligation, condition or covenant; provided, however, that in no event shall Tenant
pamhadoﬁmh(wiﬁhthemeaﬁngof&oﬁonﬁ.wofﬁw[mqumawdbaﬁn)m
occur under the Lease.

® It is expressly noted, acknowiedged and confirmed by Tenant that
a breach, default or failure to observe, perform or otherwise comply with il or any of the
owmmmmmwmmmwmmnammmrm'
pauwbeobscved.pufmmndweompliedﬂthmnbemdbedmdwbeaﬁdaﬁmby
Tenant of a substantial obligation of the temancy created by this subleasc cufitling Landlond to
pursue any and all rights, remedies and privileges provided under this sublease and the Lease or

3-
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at Inw, in equity, or otherwise, including, without limitation, the right to teyminate said tenancy
and recover possession of the Premises, subject in all events to the applicable notice and cure
periods set forth in Section 6.03(a) hereof and in the Lease, as applicable.

© LundlotdagtwswindemnifyandholdTmnthamlecsﬁomand
agninst all liabilitics, claims, costs and expenses srising out of Landlord’s default under the
Leaso provided that such default: (i) results in the termination of this sublease; and (i) is not due
to any act, omisaion or default on the part of Tenant hereunder.

(@ I thero is any inconsistency between the provisions of tho Lease
and the express provisions of this sublease, the peovisions of this sublease shall govem unless the
provisions of this sublease (1) could, if implemented, create a default under the Lease or (if) give
or creato in Tensnt a right not permitted under the Lease, in which case the provisions of the
Lease shall control.

7. Services. (4) Tenant shall be entitled to receive with respect to the
Premises the services, including, without limitation, air conditioning, cleaning services, repairs,
utilities and Landlord Sesvices (as defined in the Lease), to be supplied undex the Lease by Prime
- Lessor. The fotegoing notwithstanding, Landlord shall have no obligation to supply any such
services, repairs and utilitles, and Tenant shall not look to Landlard to provide same. If Prime
Lessor fails or refuses to comply with any of the provisions of the Lease insofar s thoy affect
Tenant's ocoupancy of fe Premises during the term bereof, Landlord, upon request of Tenant,
shall exercise rcasonable efforts (without thereby being required to commence any action or
proceeding, expend any monies or incur amy expenses) to cause Prime Lessor to so comply.
However, Landlord shall not be lisble to Tenant, and Tenant’s obligations bereunder shall not be
impaired nor the performanuce thereof be excused, because of any failure or delay by Prime
Lessor in pexforming its obligations under the Lease (or beoause of Landlord in any way failing
to enforco such obligations) as affecting Tenant's occupancy of the Premises. If Prime Lessor so
defaults, Tenant may, at Teoant's sole expense, attempt to enforce Prime Lessor’s performance
of such obligations. Landlord agrees to forward to Prime Lessor cach notice which Tenant
delivers to Landloed advising of any default by Prime Leasor under tho Lease relating to
Tcnant’sooo\wcyofﬂwhunimmdshauooopa‘atewi&Tmm,aTm’ssoleeost-and
expense, in the prosecution of sny action or proceeding against Prime Lessor commenced by
Tenant under this Article. Tenant agrees to indemnify and hold Landlord harmless from and
against any claim, Hability, cost and expense (including, without timitation, reasonable attorneys’
fees and disbursements) incurred in conmection with or resulting from any action of Tenaut
pursuant to this Article.

(b) Provided that Tenant is not in default under this sublease, Tenaut
sbﬂlhawd:nrig&&tﬁﬁmthewplemwmlﬂvwmimmwwﬂwmlwm
. tower located on the roof of the Building (collectively, the “Supplemental HVAC Units®),
wﬁebunhsmmenﬂymwvdy,wi&h&ema)wnfummmdthe
southwest corner office of the Premises. Tenant shall: (i) accept the Supplemental HVAC Units
inMr“uh"cwdiﬁmmtthmmMDm;mdm)nTm’ssoleooamdm
opuuteuxlmﬁxﬁndnSupplemmﬂlHVACUniﬁataﬂﬁneshgoodwoﬁdngaduand
repair and in compliance with applicable laws. Within ten (10) days after the Commencement
Date, Tenant shall, at Tenant’s sole cost, enter into setvicc/maintenance agreements for the

.
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service and maintenance of the Supplemental HVAC Units with a contractor approved by
Iandhtdhwﬁﬁn&whichappmlshﬂlmtbammblywiﬂ:hald. Tenant shall, during the
mhwﬂmpuiodlcswviuandnaiﬁmmmbepuﬁmdmtheswpkmmd
HVACdetsuﬂshaﬁpmvidsumdlou!vﬁﬂwopiesofaumvioemdmmmwmds
wﬁﬂnamsomblepaiodofﬁmc(bminmmmﬂnnmm)dm)aﬂumws

()  Other than the right to obtain such secvices, repairs and utilities Gf
auy)wbesuppuedbdemnumrmdctﬁcImeMshannmbemﬁﬂedmﬁcbmcﬁw

ofmyo&aﬁgmmmmm“mmmm_mtwidsmdingw_

impﬁeaﬁonwﬂ:cwmmycoma!mdhﬂxiskﬁolqthismbleasomoﬂmﬁse.

A 8. w.mmmmmofhmam
piﬂbgumdmediuwﬂhmpmwadeﬁuhmduthissublwbyTMasPdmelmr
huwiﬂtmpecthadeﬁnﬂtbylmdlmd.ash&egmdaﬁnmwhhmmfmuand
oﬂ‘eﬁuifsuchﬁshm.pﬁvﬂegesmdmndhsweﬁﬂlysetfmhhucinatlmg&.m
Wmmmmmrmmmmmemmmommm
powers, privileges, immunities and remedics us are reservad by or granted to Prime Lessor under
the Lease as if tho same were fully set forth herein at length; such rights, powers, priviloges,
immunities and remedies shall be in addition to all of those available to Landlord at law, in

equity or otherwise. Landlord shall not be responsible for any breach of the Lease by Prime -

Immanynnnquommeormmompﬁmwlthmymﬂdmmfbyrﬂmmr
regardless of the alleged cause thereof. For purposes of the exercise of Landlord's rights and
remedies under this sublease Section 6.03(g) of the Lease shall be deemed to read “if Tenant
deﬁnﬂbinﬂnpayme&omeRmhumdumdmchdeﬁnhwnﬁwforﬁw(S)dmaﬁa
Landlord gives Tenant a notioe specifying such defamilt.”

9.  Accoptance of Premises. (a) Tenant confirms, represents and agrees that
hMWhM&nkwﬁMNuﬁMwﬁMc@iﬂmaﬁwmm
the Premises, together with any and all fixtures, furniture, cquipment snd personal property
therein or attached thercto and Jisted oun Exhibit C ammexcd hereto and made a part hereof
(collecﬁwly,the“FF&E”).“uis"and“Whmis”.mbjmtomymdalldefedsthmein.lam
o otherwise. Teuant acknowledges that no representations with respect to the pliysical condition
orshteofzepairoftherndsesandlorﬂ:eFF&Bbvebemmdetoit It is expressly agreed
that in no event shall Landlord have any obligation or be required to do any work, supply any
nntedahmequﬁpnmtumnhmyinﬁaﬂaﬁon,m&wnhuﬁmofuyl&ndin,hmdthe
Premises and/or to the FF&E in order to prepare same for use and occupancy by Tenant or
otherwise. Further, the taking of possession of the Premises or any portion thereof by Tenamt
shall be conclusive evidenoe that the Premises and the FF&E are In satisfactory condition at the
timse such possession is o taken. '

o) Twmtagrmmgiveomﬁdaaﬁmhgoodﬂiﬂ:wuﬁﬁzing
Landlord's telecommunications services in conncction with Tenant’s business operations at the
Premises. Tmmahalkvdthihepdormiﬂmeonmoﬂmdbtd.hmﬂwﬂghtwmﬂinmy
LAN.cabﬁngandﬁb«thyimnodhﬁommonacompedﬁvebldbadshbdng
WMMLwﬂmdswmtmmmblywid:holdordohyitsoonsmme’s
utilization of such LAN, cabling or fiber that is horizontally installed in the Premises. Tenant

-5-
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shall not elter, modify, remove or disturb such LAN, cabling aud fiber, it being agreed that
(@) Tonant shall permit Landlord and Landlord's agents and coutractors to maintain, modify,
repair and replace such LAN, cabling and fiber and to install additional LAN, cabling and fiber
within and through the Premises; and (ii) in firtherance of the provisions of subclauso (),
Landlord and Landlord’s agents and contractors shall have the right, on prior notice to Tenant
(which may be oral) except in an emergency when no notice shall be required, to enter the
Premises at all times for such purposes.

(©) Notwithstanding the foregoing or anything herein contained to the
contrary, in the event it is determined at any time during the term of this sublease, as the same -
may be renewed or extended pursuant to Article 25 hercof, that any asbestos or asbestos-
containing material that may exist in the Premiscs must be removed, encapsulated or treated in
order to comply with the Lease ind/or any law, ordibance or regulation governing asbestos,
Landlord, at its expense, shall remove, encapsulate or treat'any such asbestos or asbestos
containing material in accordance with such laws, ordinances and regulations.

(d Landlord ecknowledges and agrees that Tenant shall have no
responsibility or lisbility for: (i) liens affocting the Premises prior to the date hereof; or
(i) Landlord’s failure to koop, observe or perform any tenm, obligation, covenant and/or
condition under the Lease prior to the date hereof.

10.  Delivery of Possession. Tenaut hereby acknowledges that Landloed is:
(i) currently in possession of the Premises; and (i) endeavoring to rclocate from the Premises to
another part of the Lease Premiscs that is suitable for the conduct of Lundlord’s business.
Notwithstanding anything to the contrary herein contained, if Landlord fails for any reason to
deliver vacant snd exclusivo actual possession of the eotire Premises to Tenant within thirty (30)
days after the later of the dats oft (a) the mutual execution and unconditional delivery of this
sublcase by Landlord and Tenant; or (b) Landlord's receipt of the Consent from Prime Lessor,
Tenant, as its sole and excinsive remedy therefor, may cancel this sublease by written notice
(the “Termination Notice”) given to Landlord on or before the tenth (10th) day following the
end of such thirty (30) day period (the “Notice Perlod™), time being of the essence as to
Tenant's giving of the Termination Notice. In the event Tenant gives Landlord the Termination
Notice within the Notice Petiod: (x) the tenm of this suhlease and the estate hereby granted to
Tenant in the Premises shall terminate as of the date of tho giving of the Termination Notice;
() Landiord shall retarn to Tenant the letter of credit delivered to Landlord pursuant to Articlo 2
beroof: and (z) Tenant shall thercafter have no further rights or obligations under this sublease
with respect to the Premises. In the event that Tenant fails to give Landlord the Termination
Notice within the Notice Period, time being of the casence, Tenant shall bo canclusively deemed
to have waived the right to give tho same and Tenant shall have no further right to terminate this
subloase pursuant to this Asticle. The provisions of this Asticle are intended to constitute “an
express provision to the contrary” within the meaning of Section 223-a of the New York Real
Property Law,

11.  Lease Tetmination. If for any reason whatsoover the Lease is terminated,
whether by opecation of law or otherwise, Landlord shall not be respomsible for such
termination; provided, howover, that Landlord agrees, as long as Tensnt is not in defauit
hereunder beyond any spplicable notice and cure period, not to: ({) knowingly do or fail to do

-6-
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anything which would constitite a defanit under the Lease or the Underlying Lease (as defined
in the Leasc); or (i) voluntatily: (a) surrender or cancel the Lease (except by reason of
condemnation or casualty in accordance with the terms of the Leasc) without the prior written
consent of Tenant, unless such surrender or cancellation is subordinate to or preserves Tenant’s
rights under this subleasc; or (b) emend or modify the Lease so as to adversely affect Tenant.
This sublease shall tenninate without notice to Tenant in the event of any termination of the
Lease and, in tho ovent that the Lease is terminated, Eandlord shall provide Tenant with a copy
of any notice received by Landlord notifying Landlord that the Leasc has been terminated. In the
event that this sublease is terminated due to a termination of the Lease or the Underlying Lease
where such termination is not due 0 any act, omission or defauit on the patt of Tenant, Landlord
sball: (x) notify the issuer of the lctter of cxedit delivered under Axticle 2 or Article 25 hereof, as
applicable, that this sublease has been tenminated and direct such issucr to cease all payments to
be made under such Ietter of credit as of the effective date of such termination; (y) direct Prime
Lessor in writing to immediately retumn such letter of credit to Tenant; and (z) promptly refund to
Tenant on a pro rate basis any rent paid hercunder with respect to the portion of any month
subsequent to tho effective date of such termination. :

12.  Altergtions. Tenunt shall not perform and/or make any alterations,
additions, changes, improvements or installations of any kind or nature in or to the Premiscs
without in each instance obtaining the prior written consent of Landlord and of Prime Lossor
(where, in the case of the latter, such consetit is required under-the Lease). Landlord-agrees-that-- - -
in the ovent that: (i) the consent of Prime Lessor is not required in respect of such alterstions,
additions, changes, improvements or installations; or (if) the consent of Prime Lessor is required
in respect of such alterations, additions, changes, improvements or installations and the consent
is secured by Tenant, Landlord will not unreasonably withhold or delay its consent to same.
Notwithstanding the foregoing, Tenant may, without Landlord’s consent but provided Tenant
notifies Landlord at least ten (10) business days prior to the commencement of such alforations
(such notice to include the identity of the contractors performing such alterations together with
certificates of insurance required to be maintained by such contractors herewnder and any
available plans for said alterations), perform alterations to the Premises of a purely cosmetic or
decorative nature (L.c., painting, carpeting and wall covering) provided that said alterations are
performed in a good and workerdike manner and in accordance with all Laws (as defined in the
Lease), do not requirc any applications, plans or other documentation to bo filed with or
approved by any govemnmental agency or authority and all other provisions of this sublease and
Article 4.02 of the Leaso, as incotporated herein, regarding alterations to the Premises are fully
complied with by Tenant.

13.  Assignment/Subletting. () Tenant, for itsclf, its heirs, distributees,
exoocutors, administrators, legal representatives, and permitted successors and assigns, expressly
covenants that it shall not assign, mortgage or encumber this sublease, nor underlet, or suffer or
permit the Premises or any part thereof to be used or occupied by others, without the prior
written comsent of Landlord (which, provided Tenant complics with all of the terms and
wndiﬁomqurﬁchSofﬂwLeasc,Iandlmdamnmmnmmblywiﬂ:holdordday
except that Landlord shall in no event be required to grant such cousent in the event Prime
Lessor fils or refuscs to grant its consent to anmy such assipnment, mortgage, encumbrance,
subletting, use or occupancy) and Prime Jessor and without complying with all of the terms and
conditions of Article S, including, without limitation, Section 5.04, of tho Leasc in cach instence,
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In the event Landlord and Prime Iessor shall copsent to any proposed subletting of all or any
pert of the Premises or to an assigament of this sublease (subject to Prime Lossor’s right to be
paid: (i) the applicable percentages of the excess, if any, of the amounts payable as fixed rent
and as additional rent on account of Taxes, Operating Expenses (cach as defined in the Lease)
and electricity by the subtenant pursuant to such subletting plus auy Other Sublease
Consideration (as defined in the Lease) puyable to Tenant by such subtenant over Tenant’s Basic
Cost (as defined in the Leasc and as applied to this sublcase) pursuant to the provisions of
Section 5.05(a) of the Leasc (collectively, the “Sublet Profit®); and (ii) the applicable

of the Assignment Comsideration (as defined in the Leasc) pursuant to the provisions
of Section 5.05(b) of the Lease (the “Assignment Profit”), Tcoant agrees, in the case of any
such subletting, upon Landlord’s request, to execute an agrocment in form and substance
satisfactory to Landlord, to pay monthly to Landlord as, if and when received by Tenant, as
additional rent hereunder, fifty (50%) percent of any remaining Sublet Profit and, in the case of
any such ussignment, Tenant 3lso sgrees to pay Landlord as, if and when received by Tenant, as
additional rent hereunder, fifty (50%) of any remaining Assignment Profit as of the effective date
of such assignment. Jf this sublease bo assigned, or if the Premises or any part thereof be
underlet or occupied by anybody other than Tenant, Landlord may, after defiault by Tenant,
collect rent from the assignee, undertenant or occupant, and apply the net amount coliccted to the
rent herein reserved, but no such assignment, underictting, occupancy or collection shall be
deemed a waiver of this covenant, or the acoeptance of the assignee, undestenant or occupant as

@o1o

tenant, or a release of Tenaut from the furthier performance by Tenant of any of the covenants on -

the part of Tenant herein contained. The consent by Landlord to an assignment or underietting

_ shall not in any wise be construed to reliove Teaant from obtaining the express consent in writing

of Landlord to any finther assignment or underletting.

(b)  If Tenant is a corporation, any dissolution, merger, consolidation
or reorganization of Tenant, or any sale or other transfer of a controlling interest of the corporate
stock of Tenant (other than a merger of Tenant with an entity wholly owned and contralled by
Tenant or wholly owning and controlling Tenant), or, if Tenant is & limited liability company,
partnership or a limited Jiability partnership, any transfer of a controlling interest, shall constitute
an assigament of this syblease for all purposes of this Article 13.

(©) Notwithstanding ‘anything to the contrary set forth hercin and
provided Tenant is not then in defanlt hereunder, Tenant may, to the extent and upon the tenns
and conditions that Landlord may be pemitted to do so with respect to the Lease and the Lease
Premises under the applicable provisions of the Lease, on not less than ten (10) business days
prior written notice to Landlord and delivery to Landlord of an executed original counterpart of
either an assignment of this sublease (which assignment shall provide that the assignee agsumes
directly for the bencfit of Landlord all of Tenant’s obligations under this sublease from and after
the effective date of such assignment and is otherwise in form and substance reasonably
satisfactory to Landlord, or in comnection with a meeger or consolidation by operation of law or
by effective provisions contained in the instrument of merger or consolidation which meets the
requirements of subclause (b) below), or the sublease (which provides that said sublease is
subject and subordinate to this sublease in all respects), as the caso wmay be, assign this sublease
or sublet all or a portion of the Prernises to an entity into which Tenant is maerged or consolidated
of to an cotity which shall bo an “affiliate”, “subsidiary” or “successor™ (each as hereinafter
defined) of Tenant. For purposes of this Paragraph: (@) an “affiliate™ of Tenant shall moan any
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entity which controls, is directly controlled by or is under common control with Tenant
(“control” being interpreted as the ownership of more than fifty (50%) peroent of the stock or the
interests in such catity, as applicable, and possession of the power-to direct the management and
policies of such entity and the distribtration of its profits); (i) a “subsidiary” of Tenant shall mean
an extity not less than fifty-one (51%) percent of which is owned and controlled by Tenant; and
(iii) a “successor” of Tenant shall mean an entity: (a) which acquires all or substantially all of
the stock, in the case of a corporation, or interests, in the case of any other type of entity, or all or
substantially all of the property and assets of Tenant, in a bona fide transaction (which, among
other things, shall mean that the valuc of this sublease does not cxceed ten (10%) percent of the
consideration payeble in such transaction and the trensaction is not being done to circumvent the
prohibitions and provisions of this Article) and, in the case of a transaction involving assets,
assumes all or substantially all of the obligations and liabilities of Tenant (including, without
linitation, this sublease); or (b) in which or with which Tenant is mesged or consolidated, which
entity is subject to the jurisdiction of the courts of the State of New Yotk and which succeeds
Tenant in accordance with applicable statutory provisions for merger or consolidation of entities,
provided that, by operation of law or by effective provisions contained in the instruments of
merger or consolidation, such entity fully assumes the liability of the entitics participating in
such merger or cousolidation; provided further that, on the completion of every acquisition,
merger, consolidation, assumption or other transaction in this Paragraph described, the sucocssor
shall have a net worth equal to or greater than the greater of Tenant’s net worth: (x) on the date
Mm@)mmﬁmbmmmmﬂmmmnmn,mmmoﬂm
transaction,

14.  Lease Chargos. IfLandIordshanbechuged,byreasouomet’sacts
or omissions, for any sums pursuant to the provisions of the Lease, Tenant shall be liable for
such sums, such sums shall bec deemed additional rent and shall be collectible as such, and be
payable by Tenant within twenty (20) days following demand by Landlord therefor.

15.  Additiopal Servioes. If Tenant procures any additional scxvices with
respect to the Premises or otherwise, Tenant shall pay all charges for such services, as and when
due, dircctly to the party entitled thereto (or as otherwise directed by Landlord). No such
services shall be obtained in violation of the Lease,

16.  |pgurance. Withadmanywaybmhnganyof'l‘emntseovmants,
obligations and agreements contained in this sublease (including, but not limited to, Axticle 18(b)
hereof), Tenant hereby releases Landlord (which term as used in this Article shall include
Landlord’s employces, agents, partners, officers, shareholders and directors) from all ‘liability,
whether for negligence or otherwise, in connection with all Josses covered by any insurance
policies which Tenant carries with respect to the Premises, or any interest or property therein or
thereon (wWhether or not such insurance is required to be carricd under this subleasc), to the extent
that such loss is collectible under such insurance policies, it being agreed that such policy or
policies of insurauce shall contain provisions as to: () waiver of the insurer’s right of
subrogation; and (ii) release of the insured party, as set forth, respectively, in the first and the
sccond sentenoes of Section 7.03 of the Lease, a3 incorporated herein.

Tenant hereby covenants and agroes to indemnify and hold Landlord harmless
from and against any and =all claims, actions, judgments, damages, liabilities, or expenses,

9-
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including reasonable attomeys® fees, in connection with damage to property or injury-or death to
persons, or any othcr matters, arising from or out of the use or occupation of the Premises. In
euehndlowdshanbemadeapmytomliﬁpﬁmmmmmdamstTmntTm-M

_protect and hold Landlord forever harmless and shall pay all costs and expenses, including

reasonsble attorneys’ fees, incurred or paid by Landlord in tion with such Htigation. In
furtherance of Tenant’s obligations under this Article and this subleasc (but not in limitation
thereof) Tenant covenants and agrees, at its solc cost and expense, to carry and maintain in force
from and after the date of this sublease and throughout the term hereof: (i) worker’s
compensation and other required statutory forms of insurance, in statutory limits;
(ii) comprehensive genetal public lisbility insurance, which shall be written an an occurrence
basis, naming Landlord, Prime Lessor, its managing agent, each Supcrior Lessee and Superior
Mortgagee (as such terms are defined in the Lease) as additional insureds, in limits of not less
than $5,000,000.00 combined single limit for bodily injuty and property damage liability in any
one occurrence, protecting the aforementioned partics from all such claims for bodily or personal
injury or death or property damage occurring in or about the Premises and its appurtenances;
(i) “All Risk” property insurance covering all present and future Tenant’s Propesty, Fixturcs
(including, without limitation, the FF&E) and Tenant’s Improvements and Bettermants (cach as
defined in the Lease) to a limit of not less than the full replacement cost thereof; (iv) Boiler and

, if there is a boiler, supplementa] air conditioning unit or pressure object or similar
equipment in the Premises; and (v) when Alterations (as defined in the Lease) are in process, the
insuranoe specified in Section 4.02(f) of the Lease. All insurance required to be mainteined by
Tenant shall be carried with 2 company or companies accepteble to Landlord and rated “A/VIO”
by Best Insurance Guide, licensed to do business in the State of New Yok, shall be written for
tenms of not less than one year, and Tenant shall furish Landlord (aud any other partics required
to be designated as insureds or additional insureds under any such policies) with certificates
evidencing tho maintenance of such insurance and the payment of ths premiums therefor, and
with renewals thercof at least thirty (30) days prior to the expiration of any such policy. Such
policy or policies shall also provide that it or they shall not be cancelled or materially altered
without giving Landlord and any other additional insureds at least thirty (30) days prior written
notice thereof, seat to Landlord by registered mail at Landlord’s address to which notices are
required to be sent to Landjord herounder. Upon Tenant’s defalt in obtaining or delivering any
such policy or policies or failure to pay the premivms therefor, Landlord may (but shall not be
obligated to) secure or pay the premium for any such policy or policies and charge Tenant as
additional rent therefor 105% of such premiums. '

17.  Electrigity. (2) Tewaut shall pay Landlord, as additional rent, for the cost
of clectricity consumption at the Premises, wittin five (5) days after rendition of bills therefor by
Plimﬂ[.tmclloLro:‘;'l‘emnt, at the rate of 107% of the actual amount billed to Landlord therefor by

r. v

(b)  Landlord shall not in any way be liable or responsible to Tenant for
any loss, damage or expense which Tenant may sustain or incur if cither the quantity or character
of clectric sexvice to the Premises is changed or is no longer available or suitsble for Tenant’s
requirements. Tenant covenants and agroes that at no time shall its use of electric current exceed
the capacity of existing feeders to the Building or the risers or wiring installations therein.
Tevant shall make no alterations or additions to the eloctric equipment and/or appliances without
the prior written consent of Landlord and of Prime Lessor (where, in the case of the latter, such

=10~
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conscat is required under the Leasc) in cach instance, IJnuﬂnniauueesfhatnnthcewunaihab ®
the consent of Prime Lessor is not required in respect of such alterations ar additions; or (i) the
oconsont of Prime Lessor is required in respect of such slterations or additions and such consent is
secured by Tenant, Landlord vmﬂlxu:ttnnneuuunuubﬁy'wu:ddh:ﬂkltnsdhiaurits consent to same, The
provisions of this Pxragraph (b) are in addition to and not in limitation of the electricity
requiremnents set forth in Section 3.01 of the Lease.

18.  Indempification, etc. (s) Tenant shall not do, pexmit or suffer anything to
be donc, and Landlord shall not do, permit or suffer anything to be done, which would cavse the -
Lease 10 be terminated (except for & termination of the Lease by Landlord by reason of
condesenation or casualty in accordance with the terms of the Lease) or forfeited or which would
grve:iuatoanqy::jhtc!%nnmnnlmunlor1huﬁunume;-n~i&adlurlnwror:eservedxar\nnwed1u1E&nmw
Lessor under the Lease.

(b) In fortherance of all of Tenant’s obligations under this sublease,
Tenent shall indemnify and hold Landlord hanmless from and sgainst any and all claims of eny
nature (other than for couscquential damages except as provided in Article 21 hercof)
whatsoever arising out of or resulting from any of the following exoept and to the extent cansed
by Landlord’s negligence or willful misconduct (i) any death or injuties to person or propesty
oocueting in, on or about the Premises, (i) any breach or defanlt on the paxt of Tenant by reason
of which Landlord shall suffer suy loss whatsoever, (iii) any work done in or to the Premiscs,
(iv) any act, omission or negligence on the part of Temant or its employoces, agents,
represantatives or invitees, or (V) any other matter or thing arising out of Tenant’s lxsa or
oocupency of the Premises, .

(© The fofeiture of the Leass by reason of the defavit of Tenant
hereunder shall not subject Landlord to any liability to or claim by Tenant.

@ 1k:mnntxtinus=nnsan:iwnun:lnmsfhum1tlhlsltlsltﬂll:gln;lxsvvar:nn!
amﬂhntityix»c:nacuta:n:l<kﬂhvurihmssuiﬂznunsnnnll:;p::ibtnn1&lulltnmsunnit:nudnhnn:sln::n:ﬁ

(¢ Landlord represents and warsants that it has the foll right, power -
and anthority to execute and deliver this sublease and to perform the terms and conditions hereof.

()  Temant reprosants that it has read and is familiar with the tenms of
the Lease,

19.  Quict Egjovment. Leandlord covenauts and agrees with Tenant that upon
Tenant paying the Base Rent, additional rent and other charges payable hereunder and observing
and performing all the terms, covenants and conditions on Tenant’s part to be observed and
performed hereunder, Tenant may peaceably and quictly enjoy the Premiscs during the teem
hereof without maolestation or distmrbunce by or from Landlord, subject nevertheless to this
sublease, the Loase, and all Superior Leases and Superior Mortgagos (cach as dethuulin,ﬂmu
Lease) and other matters to which the Leaso Premises aro subject.

20. PBroker. Teoant covenants, represcuts, warrants and confirms to Landlord

that: () Insigniw/BSG, Inc. (“Tenant's Broker”) and Jones Lang LaSalle Americas, Iuc.
(“Landiord’s Broker”; and together with Tenant's Broker, the *“Broker”) arc the sole and caly
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brokers with whom it has dealt in connection with this sublease and/or the Premises; and
(if) Tenant was not represeated by any broker or agent other than Tenant’s Broker in respect of
this sublease and/or the Premises. Landlord covenants, represents, warrants and confirms to
Tenant that: (i) Landlord's Broker and Tenant’s Broker are the sole and only brokers with whom
it bas dealt in connection with this sublcase and/or the Premises; and (ii) Landlord was not
represented by any broker or agent other than Landlord’s Broker in respect of this sublease
and/or the Premises. Tenant agrees to indemnify and hold Landlord harmless of, from and
against any and 2ll costs, expenses, loss and Liability (including, without limitation, reasonable
legal fees and disbursements) arising from or in connection with any claim for brokerage
comumission made by any broker, agent or catity (including, without limitation, Tenant’s Broker)
claiming to act for or on behalf of Tenant or to have dealt with Tenant and/or its employees,
agents or representatives in connection with this sublease and/or the matters contemplated
hereby. Landlord agrees to indemmify and hold Tevant harmiess of, from and against any and all
costs, expenses, loss and Hability (including, without limitation, reasonablc legal fees and
disbursements) arising from or in cormection with any claim for brokerage commission made by
any broker, agent or entity other than Tenant's Broker claiming to act for or on behalf of
Landlord or to have dealt with Landlord and/or its employses, agents or representatives in
connection with this sublease and/or the matters contemplated hereby. As, if and when this
sublease shall be mutually exccutod and wnconditionally delivered by Landlord and Tenant and
Landlord has obtained the Consent of Prime Lessor to this sublease and, provided that this
sublease is in full force snd effect and has not been temminated, Landlord agrees to pay the
commission that may be due to Landlord's Broker in connection with this sublease in accordance
with a separate agreement between Landlord and Landlord’s Broker. The provisions of this
Article shall expressly survive the expiration or any earlier termination of this sublease.

21.  Swender of Possession. Upon the expiration or sooner termination of the
term of this sublease, Tenant shall quit and surrender to Landlord: the Premises, in the manner
and condition prescribed therefor in the Lease; and (i) the FF&E, in substantially the same
condition as on the datc hereof, and Tenant shall not hold-over in possession, or make any
application to 80 hold-over, for any reason whatsoever. If the Premises are not surrendered and
vacated as and at the time required by this sublease (time being of the essence), Tenant shall be
liable to Landlord for (=) &ll Josses aud damages which Landlord may incur or sustain by reason
thereof, including, without limitation, reasonable attomeys’ fecs, and Tenant shall indemnify
Landlord agrinst all claims made by any sucoeeding tenants or by Prime Lessor against Landlord
or otherwisc arising out of or resulting from the failure of Tenunt timely to surrender and vacate
the Premises in accordance with the provisions of this sublease, and (b) per diem use and
ocoupaney in respect of the Premises i an amount equal to two times the monthly rate of Bass
Rent then payable hereunder (which amount Landlord and Tenant presently agree is the
minimum to which Landlord would be entitled and is presently contemplated by them as being
fair and reasonable under such circumstances and not a penalty). In no ovent shall any provision
hereof or otherwise be construcd as permitting Tenant to hold over in possession of the Premtises
after expiration or termination of the term hereof.

22. Prime Lessor Consent, This sublease is executed and delivered by the
partics hereto subject to obtaining the written consent of Prime Lessor as required under the
Lease. This sublease shall be of no force and effect if the written conscnt (the “Consent™) of
Prime Lessor is not received by Landlord within thirty (30) days following the date of the mutual
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excoution and unconditional delivery of this sublease by Landlord and Tenant, as such date may
be extended in writing by mutual agreement between Landlord and Tenant (the “Consent
Perjod™). Teuant agrees to supply such information, consistent with the provisions of Section
$.03 of the Lease, as Prime Lessor may reasonably roquire in connection with the Consent in
order to induce Prime Lessor to execute the Consent. If the Consent shall not be obtained within
the Conseut Period through no fault of Tenant, the letter of credit delivered by Tenart to
Landlord pursuant to Article 2 heroof shall be promptly retumed to Tepant. Nothing herein
contrined or otherwise shall be deemed to be & waiver of any of Landlord"s rights under Article
21 hexcof in the event that thero occurs a hold-over in possession by Tepant beyond the
expiration of the Couseut Period.

23. Notices. Any notice, dexnand or other communication which cithor party
may or be required to give to the othet hereunder shall be in writing and delivered personally
against a signed receipt therefor or seat by registered or cextificd U.S. mail, retum receipt
requested, or by nationally-recognized overnight oourier scrvice that provides for roceipted
delivery, addressed as follows;

If to Landlord:

RCN Telecom Sexvices, Inc.

105 Cameogic Center
Princeton, New Jersey 08540-6215
Attn: Mr, James P. Horring

If to Tenant:

Joke Vision, LLC
825 Third Avemue, 2nd Floor
New Yark, New York 10019

Bach such notice, demand or other communication shall be deemed given on the date of mailing
of same if mailed as afocesaid, or when actually received if delivered by hand. Either pasty may,
P{‘wm&mwdﬂn&dmmmmm«oﬂnmu sent to a

24.  Estoppel. Atany time and from time to time within fiftcen (15) days after
written demand therefor, Tenant agrees to exsoute, acknowledge and deliver to Landlord,
without charge, a writfen instrument addressed to Landlond (and/or such other persons or parties
23 Landlord shall require): (a) cextifying that this sublease has not been modified and is in full
force and effect or, if there has been a modification of this sublease, that this sublease is in full
forco and cffect as modified, stating such modifications; (b) specifying the dates to which Base
Rent, additional rent and other charges payable hereunder have been paid; and (c) stating
whether or not, to the knowledge of Tenant, Landlord is in defanit and, if Landlord is in default,
mmmmmrmwmmaumm At any time and from
time to time within fiftecn (15) days after written demand therefor by Tenant but not moro than
threo times during any twelve (12) month period, Landlord agrees to execute, acknowledge and
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deliver to Tenant, without charge, a written instrament addressed to Tenant (and/or such other
persons or parties as Tenant shall require): (D certifying that this sublease has not been modified
and is in full force and effect or, if there has been a modification of this sublease, thet this
gublease is in full force and effect as modified, stating such modifications; (if) specifying the
dates to which Base Rent, additional rent and other charges payable hereunder have been paid;
and (jii) stating whether or not, to the knowledge of Landlord, Tenant is in default and, if Tenant
is in default, stating each particular in which Landlord alleges that Tenant is in default.

25. Renewal Options. (a) Provided that on the date Tenant exexcises the First
Rensewal Right and on tho First Rencwal Commencement Date: (i) this subleass is in full force
and effect; (i) Tenant is not in default hereunder beyond notice and the expiration of any
appnableoumpeﬂod;(iﬁ)Tmmisinposmslmofﬂmessmdav)TmmshdL
pmmnmmﬂxehstmmeoﬂhispmmh(aﬁmdydeﬁvuwmmthemﬂmdm
ofoxedit.Tenmnshanhavedneﬁght(‘rmnﬁmmdmght”).mom(l)mn
mﬂy,muduuewwwdawﬁmme(&eWWNoMmdmw
Landlord no later than six (6) months prior to the Expiration Date, time being of the esseuce, to
extend the Expiration Date for a single twelve (12) month period (the “First Rencwal Period”)
which shall commence on the day immediataly following the Expiration Date (the “¥irst
Renewal Commencement Date”) and end on the day immedistely preceding the first
anniversary of the First Renowal Commenceinent Date (the “First Renewal Expiration Date”).
Upon Tenant's exercise of Tenant’s First Rencwal Right as aforesaid, this sublease shall be
doemed extended through the First Renewal Expiration Date upon the terms and conditions
herein set forth except that: (a) the Base Reat for the First Renewal Period shall be $407,041.58
and shall be payable by Tenant in a single payment in accordance with the provisions set forth in
this paragraph (a) below; and (b) Tenant shall have no further right to rencw this sublease or
extend the term hereof cxoept as set forth in paragraph (b) of this Article. In furtherance of
subclause (3) of the previous sentence, Tenant shall, es a condition precedent to Tenant's First
Rencwal Right, simultancously with the giving of the First Renewal Notice, deliver to Landlord
a letter of credit in the amount of $407,041.58, issued by a New York Bank, in the form of
Exhibit B and othcrwise reasonably acccptable to Landlord and Prime Lessor except that such
mofaedhbyitsmsshanpmﬁdaﬁrﬂwmwmaﬁopaymnnoftwemuz)monmh
inmllmmofS33.920.13.elchofwhichiswbepﬁdto[’limelmronﬂwﬁmdnyofuch
month during the First Renewal Perlod, commencing on the First Rencwal Commencement Date
andcmﬁmﬁngﬂuoughmdhdudingﬂwﬁrstdsyoﬁhcwlmhrmﬂinwﬁebﬁ:?m
Renewal Expiration Date shall occur, it being understood and agreed that cach such installment
shall b applied and credited as and when received by Prime Lessor on account of the Fixed Rent
then next becoming due and payable by Landlord, as tenant, under the Leaso.

® Provided that on the datc Tenant exerciscs Tepant’s Sccond
Renewal Right and on the Sccond Renewal Commencement Date: () this sublease is in full
force and effect; (ii) Tenant is not in defiuit hereunder beyond notice and the expixation of any
applicable curc period; (i) Tenant is in possession of the entire Premises; (iv) Tenant shall,
pursuant to the last sentence of this paragraph (b), timely deliver to Landlord the required letter
of credit; and (v) Tenant properly exercised Tenant’s First Rencwal Rightt, Teoant shall bave the
tight (“Tenant’s Second Renewal Right”), on one (1) occasion only, exercisable by delivery of
a written notice (the “Second Remewal Notice”) received by Landlord no later than six (6)
months prior to the First Renowal Expiration Date, time being of the essence, to extend the First

~14-




0773172003 THU 11:23 FAX 212 842 7982 RCN Qo17

~ Renewal Expiration Date for a single twelve (12) month period (the “Sccond Renewal Period™)
which shall commence on the day immediately following the First Renewal Expiration Date (the
“Second Renewal Commencoment Date™) and end on the day immediately preceding the first
anniversary of the Second Renewal Commencement Date (the “Second Renewal Expiration
Date™). Upon Tenant’s exercise of Tenant’s Second Repewal Right as aforesaid, this sublease
shall be deemed extended through the Second Renewal Expiration Dete upon the terms and
conditions herein set forth except that: (a) tho Basc Rent for the Second Rencwal Period shall be
$419,252.82 and shafl be payable by Tenant in a single payment in accordance with the
provisions set foxth in this paragraph (b) below; and (b) Tensat shall have no further right to
renew this sublease or extend the tem hercof. In furtherance of subclause (a) of the previous
sentence, Tenant shall, as a condition preocedent to Tenant’s Second Remewal Right,
simultancously with the giving of the Second Renewal Notice, deliver to Landlord a letter of
credit in the amount of $419,252.82, issued by a New York Bank in the form of Exhibit B and
otherwise reasonably acceptable to Landlord and Prime Lessor except that such letter of credit by
its terms shall provide for tho automatic payment of twelve (12) monthly instaliments of
$34,937.74, each of which is 1o be paid to Prime Lessor on the first day of each month duting the
Second Rencwal Period, commencing on the Sccond Renewal Commencement Date and
continuing through and including the first day of the calcndar month in which the Second
Rencwal Expiration Date shall occur, it being understood and agreed that each such installtoent
shall be applied and credited as and when received by Prime Lessor on account of the Fixed Rent
then next becoming due and payable by Landlord, as tenant, under the Lease.

26.  Miscellancoys. (2) The failurc of Landlord or Tenant to seek redress for
violation of; or to insist upon the strict performance of any covenant or condition of this sublease
or the Lease or to exercise any right or remedy herein contained in any one or more instance
shall not be construed as & waiver or relinquishment for the future of any such terms, covenants,
conditions or remedies, but the same shall be and remain in fall force and effect.

() Al prior undexstandings and agreements between the pattics are
merged within this sublease, which alone fully and completely scts forth the understanding of the
purtics with respect to the subjoct matter hereof} and this sublense may not be changed or
modified orally or in any manner other than by an agreement in writing and signed by the party
Wymwa&ow“mﬁﬁaﬁmkm«bywm
proccedings. _

(c)  Exceptas otherwise harein specifically set forth, the covenants and
agrecments herein contained shall bind mnd inure to the benefit of Landlord, Tenant, Prime
Lessor and their respective permitted successors and assigns.

(d) Landlord and Tenant hercby waive trial by jury in any action,
proceeding or counterclaim brought by either of the partics bereto against the other relating to or
arising out of this sublease or Tenant’s occupancy of the Premiscs. It is further agreed that if
Landlord commences any summary proceeding for possession of the Premises, Tepant will not
interpose any counterclaim of whatcver nature or description (other than a compulsory
counmdmmwlﬁchmduhwmotbemsedmnsepammﬁm)mwmhpmowdm&

-15-




07731/2003 THU 11:23 FAX 212 842 7082 RCN @o1s

: (©) Theterm “Landlord® as used in this sublease means only the tenant
under tho Lease for the time being so that in the event of any sale or salcs or assignment or
assignmeants of tenant’s intarest in the Lease Laodlord shall bo and hereby is cutirely freed and
relieved of all covenants and obligations of the Iandlord heyeunder and it shall be deerned and
construed without firther agreement between the pasties or their successors in interest, or
between the partics and the transfecee, at any such sale, assignment or transfer of tenant’s interest
mmmmummmmwwmmmwaﬂmm
-obligations of the landlord hereunder.

. ()  Notwithstanding anything herein or in any rule of law or statute to
the contrary, it is expresaly understood and agreed that to the extent that Landlord shall at any
time bave any Liability undez, pursuant to or in convection with this subleaso, neither Tenant nor
any offices, director, partner, assooiate, employee, agent, guest, licenses, or invitee of Tenant (or
woﬁyMWWmdeTm)mwwmme
moncy judgment againgt Landlord, but shall only pursus any such rights or remedies against
Landlord’s interest in the Premises. In addition to end not in limitation of the foregoing
provision of this parsgraph, it is agreed that, in no ovent and under no ciroumstances, shall
Landlord por suy officer, director, partner, employee, agent, guest, lioensee, invitee or principal
(disclosed or undisclosed) of Landiord have any personal lisbility or monetary or other
obligation of any kind under or pursuant to this sublease,

(®  Neither the submission of this subleaso form t0 Tenant nox the
execution of this sublease by Tenant shall constitate an offer by Landlord to Tenant to lease the
space herein described as the Premiscs or otherwise. This subleaso shall not be or become
binding upon Landlord or Tenant to any extent or for any purpose unless and until it is smutually
executed by Landlord and Tenant and a fully cxécuted copy thereof is delivered to each of
Landlord or Landlord’s counsel and Tenant or Tenant’s counsel.

()  Ifamy of the provisions of this sublease, or the application thereof
to any peeson or circumstances, shall, to any extent, be invalid or unenforcesble, the remainder
of this sublease, or the application of such provision or provisions to persons or circumstances
other than those us to whom or which it is held invalid or unenforceable, shall not be affected
wy.ﬁwmmofﬁsmmummwmmmwm

§)) This sublease shall bc govemcd in all respects solely by the
internal laws of the State ofNewYotkwithom;egudbpﬁndpluofoonﬂietsofhws.

‘ ) G) Without incurring any lisbility to Tenant, Landlord may pemmit
sccess to the Premises and open sume, whether or not Tenant shall be present, upon demand of
any roceiver, trustee, assignee for the bemefit of creditors, sheriff, marshal or court: officer
edtitled to, or reasanably purporting to be catitied to, such access for the purpose of taking
possession of, or removing, Tenant’s property ot for any other lawful purpose (but this provision
and any action by Landlord hereunder shall not be deemed a recognition by Landlord that the
pumogoﬂiddmﬁmumhdmmdhsmydsbtwmhormﬁswblmwinuw
the Premises), or upon demand of any representative of the fire, police, building, sanitation or
other department of the city, state or federal governments.

-16-
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(k) Tenant agrees that its sole remedjes in cases where it disputes
Landlord’s reasonableness in exercising its judgment or withholding or conditioning its consent
or approval (as applicable) pursuant to a specific provision of this sublease, or any rider or
separate agreement relating to this sublease, if any, shai} be those in the nature of an injunction,
mmawmuwmwwumm

- being hereby specifically waived. Landlord’s approval will in no event bo deamed unreasonzbly
withheld, conditioncd

or delayed if Prime Lessor fiils to approve or conditions or delays
approval of any matter required to be approved by Prime Lessor under the Lease.

@)~  The Asticle headings of this sublcase are for convenience only and
are not to be given any effect whatsoever in construing this sublease.

(m) Al bills, invoices or ststement rendered to Tenant pursvant to the

texms of this sublease shall be deemed binding upon Tenant and determined by Tenant to be

ois

correct in all respects if, within sixty (60) days after its receipt of same, Tenant fails to notify -

Landlord, in writing, that it disputes such bill, invoios or statement.

(@) Tenant shall not record this sublease or any memorandum thercof
and any attempt to do 5o shall be and be deamed a material default by Tenant hereunder,

(©) In addition to Base Rent, all other payments required to be made
by Tenant hercunder shall be deemed to be additional rent, whether or not the same shall bo
designated as such, and in the event of the non-payment thereof, Landlord (in addition to and not
in Iimitation of its other rights and remedies, whether herein reserved or as may be provided by
Iaw or in equity) shall havo all of the rights and remedies in respect thercof as are hercin or
otherwise provided in the case of the non-payment of Base Rent.

(@  Notwithstanding anything in this sublease to the comtrary, the
following provisions of the Leaso shall not be deemied to be incorporated into this sublese:
Sections 1.01, 1.02, 1.03, 1.04, 1.05, 1.06, 2.02, 2.04, 2.05, 2.06, 2.07 (except for clanse (d)),
2.08, 2.09, the first four sentences of subclause (if) of Scotion 3.01(a) and all reforences in
Section 3.01(a) to “Tenant’s initial Alterations”, 3.03, 4.01, the last two sentences of Section
402(a),ant=£umesin80wom402(b)and402(o)b“IMummAW the fourth
and fifth seatences of Section 4.02(b), Section 4.02(d); Article 5 (except as cxpressly provided in
Article 13 hereof); Sections 6.01, 6.02, 6.10, 7.02, 8.01, 8.05, 8.13, 8.20, 8.21 and 8.22; Article 9
and Exhibits B, B-2, B-3, B4, E, J, M, Nand O.

(@  Subject to and to the cxtent permitted by Section 3.01(b) of the
Lease, Tenant may, upon the prior approval of Landlord, list Tenant’s name and those of its
officers and employees in the Building’s directory, but in no event shall Tenant’s listings cxceed
eleven (11.00%) percent of the total number of listings !nthonﬁld:ngndimotoxypemimdto
Landlord under the Lease.

()  Landlord represents that, as of the date hereoft (i) Landlord has
not recejved written notice from Prime Lessor that Landlord is in default under the Lease, which
defenlt remaing uncured; (if) the Loase is umnodified and in full force and effect; (iii) to the bost
of Landlord’s knowledge Prime Lessor is not in default under the Lease; and (iv) to the best of
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Landlord’s knowledge, Landlord has not introdoced or permitted any third pasty to introduce of
maintsin in, on or sbout say portion of the Precniscs any Hazardous Materials (as definod in the
Prime Leasc) in violation of Asticlo 38 of the Underlying Lease or Section 4.06(c) of the Lease.

(®) Subject to Tenant’s: () submission of complete plans and
Heensed as such in the Stato of New York who is ressonably acceptabls to Landlord ) to
Landloed and Prime Lessor for spproval by Landlord and Prime Lessor; and (i) observance snd
mnmw.mmmmwmmammmmﬁmofﬁ.m
!nd\ldimwhhoutlhnﬂlﬁon,me 12 thereof as well as Section 4.02 of the Lease, as
incorporated herein, Landlord hereby spproves in concept Tenant’s performance, at Tenant's
sole cost and expense, of the following work: (s) the removal of the glass walls of the office
wnt?hdevnwmﬁomdﬂomofﬂnwmdhmﬁgxﬁngofﬂncﬁsﬁng
reception area of the Pramises; (b) the creation of an “IT™ closet by expanding and joining tho
series of small closets located on the opposite side of the elevator landing from the proposed
reception aves of the Premises; and (c) the enclosure of un existing open area within the Premises
$0 as to create therein three (3) enclosed offices,

18-
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IN WITNESS WHEREOF, the parties horeto have duly exeouted this sublcase as
of the date first above writton.

Name: W3

“JOKE VISION,
\ L. Vieke

PRIME LESSOR:

(For the purposc of comsenting to and
agreeing to be bound by the provisions of
Articles 2(r), 11 and 25 of this sublease)

ADVANCE MAGAZINE PUBLISHERS
INC.

‘By:

Nawe:
Title:
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., AGREEMENT OF SUBLEASE

* ' AGREEMENT OF SUBLEASE made as of the 4th day of October, 2001,
between RCN TELECOM SERVICES, INC., a Pennsylvania corporation, having an address at
105 Camegie Center, Princeton, New Jersey 08540-6215 (“Landlord”), and MORGAN
STANLEY D.W. INC., a Delaware corporation, having an office at 1585 Broadway, New York,
New York 10019 (“Tenant”™).

WITNESSETH:

WHEREAS, pursuant to a certain Lease dated as of May 9, 2000 (the “Lease”)
between Advance Magazine Publishers Inc., as lessor (“Prime Lessor”), and Landlord, as
lessee, a true copy of which (save for certain redactions therein) Landlord represents is annexed
hereto as Exhibit A and made a part hereof and which Tenant represents having received and
reviewed prior to the execution of this sublease, Landlord does presently lease and hire certain
premises (the “Lease Premises”) in the building (the “Building”) known as 825 Third Avenue,
New York, New York, for the term, at the rentals and upon the other terms, covenants and
conditions more fully described in the Lease;

WHEREAS, Landlord represents that to the best of its knowledge: (a) the Lease
is a sublease that is subject and subordinate to the Prime Lease (as defined in the Lease) between
The Durst Buildings Corporation, as lessor (“Durst”), and Random House, Inc., as lessee
(“Assignor”); (b) the Prime Lease was assigned by Assignor to Prime Lessor pursuant to that
certain Assignment and Assumption of Lease dated as of April 27, 1998; (c) the Prime Lease is
unmodified (except for that certain First Modification to Lease dated as of February 6, 1999) and
is in full force and effect; and (d) a true copy of the Prime Lease (from which certain provisions
were redacted) was delivered by Landlord to Tenant prior to the execution hereof;

WHEREAS, Tenant desires to sublet and hire from Landlord a portion of the
Lease Premises, to wit: (a) the entire rentable portion of each of the fifth (5th), seventh (7th),
eighth (8th) and tenth (10th) floors and the entire portion of the ground floor being leased by
Landlord pursuant to the Lease, all of which constitute part of the Lease Premises (collectively,
the “Initial Premises™); and (b) the entire rentable portion of each of the fourth (4th) and the
ninth (9th) floors, all of which also constitute part of the Lease Premises (collectively, the
“Additional Premises”) and Landlord is willing to sublet the Initial Premises and the Additional
Premises to Tenant at the rental and additional rental and on the terms and conditions hereinafter
set forth (it being understood that, effective as of the date hereof but prior to the Additional
Premises Commencement Date (as hereinafter defined), the term “Premises” as used herein
shall be and shall mean for all purposes the Initial Premises only and that, effective as of the
Additional Premises Commencement Date, the term “Premises” shall be and shall mean for all
purposes, collectively, the Initial Premises and the Additional Premises); and

‘WHEREAS, Tenant acknowledges that a third party sublessee (“Sublessee”) is
currently in possession of the Additional Premises pursuant to an existing sublease (the
“Sublease”) with Landlord, which is scheduled to expire on December 31, 2001 subject to
Sublessee’s right (the “Sublease Extension Option”) to extend the term of the Sublease through
and including April 30, 2002 (it being understood and agreed that Landlord shall only permit
Sublessee to extend the Sublease by exercising the Sublease Extension Option subject to and in
accordance with the express terms and provisions thereof).
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NOW, THEREFORE, the pattics hereto hereby covenant and agree as follows:

1. Grant of Sublease. (a) Landlord hereby subleases to Tenant and Tenant
hereby hires from Landlord the Premises, for a term which shall commence as to the Initial
Premises on the latest of the date (the “Initial Premises Commencement Date”) that: (i) Prime
Lessor has issued the Consent (as hereinafter defined); (ii) the date of the mutual execution and
delivery of this sublease by Landlord and Tenant; and (jii) the date Landlord delivers possession
of the Initial Premises to Tenant, it being agreed that, provided Prime Lessor has issued the
Consent and the Initial Premises Commencement Date has occurred, the term of this sublease as
to the Additional Premises shall commence on the day that Landlord delivers possession of the
Additional Premises to Tenant (the “Additional Premises Commencement Date”) and such
term shall expire on June 30, 2006 (the “Expiration Date”), all such dates to be inclusive,
unless such term is sooner terminated pursuant to the provisions hereof.

(b)  Tenant hereby acknowledges, confirms, covenants and agrees that
Tenant does not have any right, option or privilege, pursuant to this sublease or otherwise, to
hire, let or sublet from Landlord: (i) any portion of the Lease Premises other than the Premises,
and only for the term hereinabove set forth in this Article and upon all of the other terms and
conditions set forth in this sublease; or (ii) any other space which Landlord may from time to
time hire from Prime Lessor, any other lessor, sublessor or otherwise.

2, Base Rent. (a) Tenant shall pay rent at an annual rental rate (herein
sometimes referred to as the “Base Rent”) as follows: (i) $4,171,272 per annum for the period
commencing on the date (the “Rent Commencement Date”) that is thirty (30) days after the
Initial Premises Commencement Date and continuing through and including the day immediately
preceding the Additional Premises Commencement Date; and (ii) $6,219,617 per annum for the
period commencing on the Additional Premises Commencement Date and continuing through
and including the Expiration Date, it being agreed that such rent shall be paid in equal monthly
installments in advance on the first day of each month during said term commencing on the Rent

"Commencement Date. Tenant agrees to pay the Base Rent to Landlord as provided in this
paragraph (a) of this Article at the office of Landlord above stated or at such other place or to
such other person or party as Landlord may designate in writing, without notice or demand and
without any abatement (except, to the extent and upon the terms and conditions that Landlord is
entitled to an abatement of Rent (as defined in the Lease) under the express provisions of the
Lease), set-off or reduction of any kind whatsoever.

(b) Immediately after request by Landlord or Tenant, the other shall -
execute and deliver to the requesting party a certificate confiring the Initial Premises
Commencement Date, the Rent Commencement Date and/or the Additional Premises
Commencement Date, if and to the extent same has theretofore occurred. In no event shall either
party’s failure to request any such certificate or the other party’s failure or refusal to execute any
- such certificate in any way affect this sublease, the term hereof or any obligations hereunder
including, without limitation, Tenant’s obligation to pay the rent herein reserved and to perform
all of the other covenants and agreements herein set forth.

(¢)  If the Rent Commencement Date is not the first day of a calendar
month, a partial installment of Base Rent, prorated from the Rent Commencement Date to the
end of the calendar month in which the Rent Commencement Date occurred, will be due together
with the installment of Base Rent due on the first day of the calendar month following the month
in which the Rent Commencement Date occurred and subsequent monthly installments of Base

-2-
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Rent will be due on the first day of each subsequent calendar month thréughout the term .df this
sublease.

3. Additional Rent, Late Charges, etc. (a) In addition to the Base Rent,
Tenant covenants and agrees to pay to Landlord, as additional rent, all other charges and
payments spectﬁed herein and an amount equal to all amounts at any time due to Prime Lessor
by Landlord in respect of Tenant’s acts, omissions, neghgence or consumption of services under

the Lease or otherwise.

(b) From and after the Rent Commencement Date and continuing
through the day prior to the Additional Premises Commencement Date, Tenant shall pay
Landlord, as additional rent: (i) 44.44% of the Operating Payments (as defined in the Lease)
allocable to such period to the extent, if any, that same exceed, on an annual basis, the
Payments due under the Lease for the calefidar year 2001 (appropriately prorated for any period
of less than a full year); and (ii) 44.89% of the Tax Payments (as defined in the Lease) due under
the Leasc that are allocable to such period. From and after the Additional Premises
Commencement Date and continuing through the Expiration Date, Tenant shall pay Landlord, as
additionial rent: (x) 66.67% of the Operating Payments allocable to such portion of the term
hereof to the extent, if any, that same exceed, on an annual basis, the Operating Payments due
under the Lease for the calendar year 2001 (appropriately prorated for any period of less than a
full year); and (y) 66.93% of the Tax Payments due under the Lease that are allocable to such

period.

(c) Landlord shall furnish Tenant with a copy of any statements for
Tax Payments and Operating Payments with respect to the Premises received by Landlord from
Prime Lessor. All additional rent shall be paid within ten (10) business days following the date
upon which a written request therefor is made, such request to include Landlord’s calculation of
the amount due from Tenant. Notwithstanding anything to the contrary herein contained:
(i) Tenant shall be entitled to a refund of any overpayments made pursuant to Section 3(b) hereof
in the manner, to the extent and upon the terms and conditions that Landlord receives a refund of
any overpayments of Tax Payments and/or Operating Payments made to Prime Lessor under the
Lease; and (ii) Tenant shall have the right to dispute the amount of payments made by Tenant
pursuant to Section 3(b) hereof in the manner, to the extent and upon the terms and conditions
that Landlord is permitted under the Lease to dispute Tax Payments and Operating Payments
made by Landlord to Prime Lessor whether the dispute relates to Landlord’s calculations and/or
Prime Lessor’s calculations. Landlord shall cooperate with Tenant at no cost, expense or risk to
Landlord to secure from Prime Lessor any refund to whxch Tenant is entitled or to dxspute any of
Prime Lessor’s calculations that are erroneous.

(d) Any instaliment of Base Rent, additional rent or other charg&s not
paid within three (3) days after it is due and payable shall bear interest from the date it becomes
due until it is paid at an annual rate equal to three (3%) percent over the prime lending rate then
being charged by J.P. Morgan Chase & Co. or its successor, but not in excess of the highest rate
permitted by law, and such amount(s) shall be deemed to be additional rent hereunder. Nothing
contained in this paragraph (d) is intended to grant Tenant any extension of time in respect of the
due dates for any payments under this sublease, nor shall same be construed to be a limitation of
or a substitution for any other rights, remedies and privileges of Landlord under this sublease or

otherwise.
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' (¢)  Tenant’s obligation to pay Base Rent, addluonal rent and any other
charges hereunder shall survive the expiration or sooner termination of this sublease. Any
charges payable in addition to Base Rent and/or additional rent specified above shall be deemed
to be additional rent hereunder. :

4, Use. The Premises shall be used only for general and executive offices by
Tenant in the conduct of its business (including such ancillary uses in connection therewith as
shall be reasonably required by Tenant which may include use of the ground floor space leased
by Tenant hereunder for a mailroom and messenger center) and for no other purpose.

5. Subordination. (a) This sublease is subject and subordinate to the Lease,
all ground and underlying leases and to all mortgages which may now or hereafter affect such
leases, the Premises or the property of which the Premises are a part, and to all modifications,
extensions, consolidations, replacements or amendments of any such leases and mortgages. This
clause shall be self-operative and no further instrument of subordination shall be required by any
ground or underlying lessor or by any mortgagee holding a mortgage affecting any lease or the
property of which the Premises are a part. However, in confirmation of such subordination,
Tenant shall promptly execute any certificate that Landlord may reasonably request.

(b)  In the event of termination, reentry or dispossess by Prime Lessor
under the Lease, Prime Lessor may, at its option, take over all of the right, title and interest of
Landlord under this sublease, and Tenant shall, at Prime Lessor’s option, attom to Prime Lessor
pursuant to the then executory provisions of this sublease, except that Prime Lessor shall not be
liable for, subject to or bound by any item of the type that a Successor Landlord (as defined in
the Lease) is not so liable for, subject to or bound by in the case of attornment by Landlord to a
Successor Landlord under Section 6.01(a) of the Lease.

(c)  Notwithstanding the foregoing or anything herein contained to the
contrary, concurrently with Landlord’s request for the Consent from Prime Lessor, Landlord
shall also request: (i) and use commercially reasonable efforts in good faith to obtain from Prime
Lessor, on behalf of Tenant, a non-disturbance agreement substantially in the form of Exhibit J
to the Lease; and (ii) that Prime Lessor ask Durst to grant non-disturbance protection to Tenant;
Tenant hereby acknowledging that neither the validity or effectiveness of this sublease, nor any
of Tenant’s obligations (nor any of Landlord’s rights or privileges) hereunder shall be altered or
affected in any way whatsoever in the event Landlord is unable notwithstanding Landlord’s use
of such commercially reasonable efforts to obtain such non-disturbance agreement from Prime
Lessor or, if having requested Prime Lessor to ask Durst to grant non-disturbance protectlon to
Tenant, Prime Lessor fails to do so or Durst fails to grant such protection. Further, in no event
shall Landlord be required to expend any sums, incur any expenses or commence any action or
proceeding in order to obtain any such non-disturbance agreement or protection.

6. Lease Performance. (a) Tenant hereby assumes performance of and:
agrees to perform all of the terms, obligations, covenants and conditions on the part of Landlord,
as lessee, to be kept, observed and performed under the Lease during the term of this sublease, in
respect of the Premises (and areas ancillary thereto), except that Tenant shall not be obligated to
pay to Prime Lessor the Fixed Rent, any Tax Payments or Operating Payments, and Tenant
agrees to indemnify and hold Landlord harmless from and against all liabilities, claims, costs and
expenses (including, without limitation, reasonable attomeys’ fees and disbursements) relating to
or arising out of Tenant’s performance of (or; failure to perform) all of such terms, obligations,
covenants and conditions. Tenant hereby wdives each and every right waived by Landlord, as

-4-
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lessee, under the Lease if and to the extent such waiver is set forth in the Lease. In addition to
the foregoing and except as otherwise herein expressly set forth, Tenant covenants and agrees
that Tenant will keep, observe and perform any act, obligation, condition or covenant to be kept,
observed and performed by Landlord, as lessee under the Lease, within a time period which is
two (2) business days’ shorter than the time period set forth in the Lease for Landlord, as lessee
thereunder, to perform, keep and observe such act, obligation, condition or covenant; provided,
however, that in no event shall Tenant do anything that constitutes a default under the Lease.

(b) It is expressly noted, acknowledged and confirmed by Tenant that
a breach, default or failure to observe, perform or otherwise comply with all or any of the
obligations, covenants, conditions, rules and regulations in this sublease or the Lease on Tenant’s
part to be observed, performed or complied with shall be and be deemed to be a violation by
" Tenant of a substantial obligation of the tenancy created by this sublease entitling Landlord to
pursuc any and all rights, remedies and privileges provided under this sublease and the Lease or
at law, in equity or othewvxse, including, without limitation, the right to terminate said tenancy
and recover possessmn of the Premises, subject in all events to the notice, grace and cure periods
set forth herein or in the Lease; provided, however, that except as expressly specified in Article
21 hereof, Tenant shall not be liable for any consequentual (including lost profits), special or
punitive damages.

(c)  If there is any inconsistency between the provisions of the Lease
and the express provisions of this sublease, the provisions of this sublease shall govern unless the
pmvxsnons of this sublease: (i) could, if implemented, create a default under the Lease, or
(ii) give or create in Tenant a nght not permitted under the Lease, in which case the provisions of
the Lease shall control.

7. Services. (a) Tenant shall be entitled to receive with respect to the
Premises the services, including, without limitation, cleaning services, repairs and utilities, to be
supplied under the Lease by Prime Lessor. The foregoing notwithstanding, Landlord shall have
no obligation to supply any such services, repairs and utilities, and Tenant shall not look to -
Landlord to provide same. If Prime Lessor fails or refuses to comply with any of the provisions
of the Lease insofar as they affect Tenant’s occupancy of the Premises during the term hereof,
Landlord, upon request of Tenant, shall exercise reasonable efforts (without thereby being
required to commence any action or proceeding, expend any monies or incur any expenses) to
cause Prime Lessor to so comply. However, Landlord shall not be liable to Tenant, and Tenant’s
obligations hereunder shall not be impaired nor the performance thereof be excused, because of
any failure or delay by Prime Lessor in performing its obligations under the Lease (or because of
Landlord in any way failing to enforce such obligations). If Prime Lessor so defaults, Tenant
may, at Tenant’s sole expense, attempt to enforce Prime Lessor’s performance of such
obligations in the name of Landlord, provided that: (i) Landlord clects not to do so or fails to
proceed diligently to do so; (if) Landlord is not prejudiced thereby; (iii) Tenant employs counsel
reasonably acceptable to Landlord to do so; and (iv) Tenant agrees to indemnify and hold
Landlord harmless from and against any claim, liability, cost and expense (including but not
limited to reasonable attorneys’ fees) incurred in connection with or resulting from any action of
Tenant pursuant to this Article. Landlord shall cooperate with Tenant, at Tenant’s sole cost and
expense, in the prosecution of any action or proceeding against Prime Lessor properly
commenced by Tenant pursuant to this Article.

() To the extent Tenant shall require condenser water for the
provision of supplemental air conditioning to the Premises, Tenant shall have the right to utilize,
-5.
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without charge therefor, the 150-ton supplemental HVAC dry cooler and the related glycol loop
(collectively, the “Supplemental HVAC Equipment”) presently existing within the Premiscs,
which Supplemental HVAC Equipment Tenant agrees to accept in its present “as is” condition
and state of repair, Tenant further agrees, at Tenant's sole cost and expense, to operate and
maintain at all times in good order, condition and repair and in compliance with all applicable
laws the Supplemental HVAC Equipment and to make all modifications to the Supplemental
HVAC Equipment required to enable the same to be run on a continuous, or near continuous,
basis. Tenant shall enter into service/maintenance agreements for the service and maintenance of
the Supplemental HVAC Equipment with a contractor approved by Landlord in writing, which
approval shall not be unreasonably withheld or delayed and Tenant shall, during the term hereof,
cause periodic service and maintenance to be performed on the Supplemental HVAC Equipment
and shall, upon Landlord’s request, provide Landlord with copies of all service and maintenance
records. Landlord, upon request made to Tenant, shall have the right from time to time and at all
times during the term hereof to obtain for the portion of the Lease Premises that is not subject to
~ this sublease up to fifty (50) tons of condenser water from the Supplemental HVAC Equipment
at no charge to Landlord. .

8. Rights and Remedies. Landlord shall have all of the same rights,
privileges and remedies with respect to a default under this subleasc by Tenant as Prime Lessor
has with respect to a default by Landlord, as lessee, under the Lease, with the same force and
effect as if such rights, privileges and remedies were fully set forth herein at length, and

. Landlord shall have, with respect to Tenant, this sublease and the Premises, all of the rights,
powers, privileges, immunities and remedies as are reserved by or granted to Prime Lessor under
the Lease as if the same were fully set forth herein at length; such rights, powers, privileges,
immunities and remedies shall be in addition to all of those available to Landlord at law, in
equity or otherwise. Tenant shall be entitled to the same grace and cure periods and the same
notices with respect to a default under this sublease by Tenant as Landlord has with respect to a
default by it under the Lease. Landlord shall not be responsible for any breach of the Lease by
Prime Lessor or any nonperformance or noncompliance with any provision thereof by Prime
Lessor regardless of the alleged cause thereof (except if and to the extent caused by Landlord).
Notwithstanding anything herein contained to the contrary, provided this sublease is in full force
and effect and Tenant is not in default hereunder as to which notice has been given, in the event
Landlord shall default in the performance of any obligation on the part of Landlord to be
performed under the Lease following Landlord’s receipt of notice of such default, Tenant, upon
no less than ten (10) days’ notice to Landlord, shall have the right to cure said default and deduct
the reasonable, actual out-of-pocket cost thereof from the rent next due hereunder unless
Landlord shall cure said default within such ten (10) day period or commence curing such
default within such ten (10) day period and thereafter proceed diligently to cure same. Landlord
hereby confirms that Tenant shall not be obligated to deliver to Landlord any security for the
performance of Tenant’s obligations hereunder whether in the form of a cash deposit, letter of
credit or otherwise. If Tenant obtains a final, unappealable judgment against Landlord relating to
a default by Landlord hereunder and same remains unsatisfied for ninety (90) days after service
of same on Landlord with a demand for payment, Tenant may recoup the amount thereof against
the next rents coming due hereunder.

9. Acceptance of Premises. (a) Tenant confirms, represents and agrees that
it has thoroughly inspected each of the Initial Premises and the Additional Premises, is fully
acquainted and satisfied with their respective conditions and agrees to accept the Initial Premises
on the Initial Premises Commencement Date and the Additional Premises on the Additional
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Premises Commencement Date, in each instance, “as is”, in the condition same are in on the date
hereof, subject to reasonable wear and tear, any and all defects therein, latent or otherwise,
except as expressly specified herein, together with any and all fixtures, furniture, equipment and
personal property (collectively, the “FF&E”), now existing therein or attached thereto, “as is”
and “where is”, subject to reasonable wear and tear, any and all defects therein, latent or
otherwise, except as otherwise expressly specified herein. Tenant acknowledges that, except as
expressly specified herein, no representations with respect to the physical condition or state of
repair of the Initial Premises and the Additional Premises or with respect to any FF&E, have
been made to it. It is agreed that in no event shall Landlord have any obligation or be required to
do any work or make any installation, repair or alteration of .any kind in, to or at the Initial
Premises or the Additional Premises in order to prepare same for occupancy by Tenant or
otherwise. The taking of possession of the Initial Premises and the Additional Premises (or any
portions thereof) by Tenant shall be conclusive evidence that same are in satisfactory condition
at the time such possession is so taken. Landlord covenants and agrees that: (i) on the Initial
Premises Commencement Date the Initial Premises will contain the FF&E that is identified on
Exhibit C annexed hereto and made a part hereof; and (ii) Tenant will have the exclusive right to
use the FF&E during the term of this sublease without charge and without disturbance from any
third party. Upon the expiration or any earlier termination of the term hereof the FF&E will be
retumed to Landlord in substantially the same condition as on the Initial Premises
Commencement Date, reasonable wear and tear excepted. Landlord hereby agrees that Tenant
may remove from the portion of the Initial Premises comprised of the seventh (7th) floor of the
Building (and discard if Tenant so desires) all of the personal property located on such floor on
or after the Initial Premises Commencement Date.

(b) Tenant shall, with the prior written consent of Landiord, have the
right to utilize any LAN, cabling and fiber installed in the Premises, it being understood that
Landlord shall not unreasonably withhold or delay its consent to- Tenant’s utilization of such
LAN, cabling or fiber that is horizontally installed in the Premises. Tenant shall not alter,
modify, remove or disturb such LAN, cabling and fiber, it being agreed that Tenant shall permit -
Landlord and Landlord’s agents to maintain, modify, repair and replace such LAN, cabling and
fiber and to install additional LAN, cabling and fiber within and through the Premises and
Landlord and Landlord’s agents shall have the right to enter the Premises at all reasonable times
and on reasonable notice for such purposes without unreasonably interfering with Tenant’s use
of the Premises. ' '

(c)  Landlord represents that to the best of Landlord’s knowledge (but
without independent investigation or inquiry): (i) Landlord has not received notice of any
violations affecting the Premises (or any portion thereof) which violations remain outstanding on
the date hereof; (ii) the initial buildout of the Premises by Landlord was performed substantially
in accordance with the Lease and all applicable laws; (jii) all work to be done by Prime Lessor in
the Premises pursuant to the Lease as a condition to the commencement of the term of the Lease
has been substantially completed; (iv) no claims have made against Landlord based on any
environmental condition in the Premises; (v) the FF&E and Landlord’s interest in the Lease are
free of all liens other than such liens as may attach to all of Landlord’s property generally; and
(vi) except for the Consent, no other consents are required to make this sublease binding and
enforceable.

(d)  Landlord acknowledges that Tenant shall have no responsibility or
liability for environmental matters or conditions existing in: (i) the Initial Premises on the Initial
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Premises Commencement Date; or (ii) the Additional Ptemlses on: the Additional Premises
Commencement Date. A

10. Mwﬂm (a) If Landlord fails to deliver possession of the
Initial Premises to Tenant within thirty (30) days-after the Consent is obtained (subject to force
majeure), Tenant as its sole and exclusive remedy therefor, may cancel this sublease by notice
given to Landlord on or before the date that is forty-five (45) days after the Consent is received,
time being of the essence as to the giving of such notice by Tenant.

(b)  Landlord shall in good faith use commercially reasonable efforts to
cause possession of the Additional Premises to be delivered to Tenant, free and clear of any
furniture and other moveable personal property, within ten (10) business days after the expiration
of the Sublease (which commercially reasonable efforts shall include the commencement and
prosecution by Landlord of an appropriate dispossess proceeding and the enforcement of all
applicable holdover provisions contained in the Sublease against Sublessee or other occupant
holding over in the Additional Premises after the expiration of the term of the Sublease);
provided, however, that if Landlord is unable, despite Landlord’s use of such commercially
reasonable efforts, to deliver possession of the Additional Premises to Tenant by July 31, 2002,
Tenant, as Tenant’s sole remedy for such failure to deliver possession of the Additional
Premises, shall have the right to elect not to lease the Additional Premises by written notice (the
“Termination Notice”) given to Landlord on or before August 15, 2002 (time being of the
essence as to the delivery of such notice). In the event Tenant timely gives Landlord the
Termination Notice: (i) the term of this sublease with respect to the Additional Premises and the
estate hereby granted therein shall terminate as of the date of the giving of the Termination
Notice; (ii) the Base Rent payable hereunder shall be as set forth in Section 2(a)(i) hereof and
shall be payable through and including the Expiration Date; (iii) the respective percentages for
Operating Payments and for Tax Payments shall be as set forth in subclauses (i) and (ii) of
Section 3(b) hereof and shall continue in effect through and including the Expiration Date; (iv)
the term “Premises” shall be and shall mean for all purposes the Initial Premises only; and (v)
Tenant shall thereafter have no further rights or obligations under this sublease with respect to
the Additional Premises. In the event that Tenant fails to give Landlord the Termination Notice
on or before August 15, 2002, time being of the essence, Tenant shall be deemed to have waived
the right to give the same. If Landlord is unable to deliver possession of the Additional Premises
to Tenant in the condition required hereunder within ten (10) business days after the expiration
of the Sublease for any reason whatsoever, including but not limited to the holding-over or
retention of possession by any tenant, subtenant or other occupant, Landlord shall not be subject
to any liebility for such failure to give possession of the Additional Premises to Tenant and the
validity of this sublease shall not be impaired under such circumstances, nor shall the same be
construed in any wise to extend the term of this sublease but the rent payable hereunder for the
Additional Premises shall be abated (provided Tenant is not responsible for Landlord’s inability
to deliver possession of the Initial Premises and/or the Additional Premises, as the case may be)
until Landlord shall deliver possession of the Additional Premises to Tenant. The provisions of
this Article are intended to constitute “an express provision to the contrary” within the meaning
of Section 223-a of the New York Real Property Law.

11.  Lease Termination, Casualty, Conde ion. (a) If for any reason
whatsocver the Lease is terminated, whether by operation of law or otherwise, Landlord shall
not be responsible for such termination; provided, however, that Landlord agrees, as long as
Tenant is not in default hereunder beyond any applicable notice and cure period, not to:
(i) knowingly do anything which would constitute a default under the Lease or any instrument to

-8-

KL3:2134445.4




which the Lease is subordinate; or (u) voluntarily: (x) surrender or cancel the Lease (except by
reason of condemnation or casualty in accordance with the terms of this sublease) without. the
prior written consent of Tenant, unless such ‘surrender or cancellation is subordinate to or
preserves Tenant’s rights under this sublease; or (y) amend or modify the. Lease so as to
adversely affect Tenant to more than a de minimis extent. This sublease shall temunatc without
notice to Tenant in the event of any termination of the Lease.

(b) If at any time during the term hereofthere is a casualty that
destroys or renders untenantable 60% or more of the Lease Premises, Landlord shall have the
right to terminate this sublease. Landlord shall also have the right to terminate this sublease if
45% or more of the Lease Premises is destroyed or réndered untenantable during the last three
years of the term hereof or if 30% or more of the Lease Premises is dcstroyed or rendered
untenantable during the last two years of the term hereof.

(¢)  Tenant shall have the right to terminate this sublease if 60% or
more of the Premises is rendered untenantable and cannot be repaired within one year after the
event that destroys or renders the same untenantable. Tenant shall also have the right to
terminate this sublease in respect of any portion of the Premises containing one full floor or more
of the Building if such portion of the Premises cannot be repaired within one year after the event
that destroys same or renders same untenantable. In the event of any partial cancellation of this
sublease by Tenant, the Base Rent and additional rent shall be adjusted equitably.

(d)  Anyright of termination in this Section set forth shall be exercised,
if at all, within 60 days after the event that destroys or renders the affected portion of the
Building untenantable. Except as herein expressly specified, the provisions of the Lease shall.
govern with respect to a casualty or condemnation of all or any part of the Lease Premises.

_ 12.  Alterations. Tenant shall not perform and/or make any alterations,

additions, improvements or installations of any kind or nature in or to the Premises without in
cach instance obtaining the prior written consent of Landlord and of Prime Lessor (where, in the
case of the latter, such consent is required under the Lease). Landlord agrees that in the event
that: (a) the consent of Prime Lessor is not required in respect of such alterations, additions,
improvements or installations; or (b) the consent of Prime Lessor is required in respect of such
alterations, additions, improvements or installations and the consent is secured by Tenant,
Landlord will not unreasonably withhold or delay its consent to same. Notwithstanding the
foregoing, Tenant may, without Landlord’s consent, but provided Tenant notifies Landlord at
least ten (10) days prior to the commencement of such alterations (such notice to include any
available plans for said alterations) perform alterations of a purely cosmetic or decorative nature,
including, without limitation, painting or carpeting of the Premises, provided that said alterations
do not require any application, plans or other documentation to be filed with or approved by any
governmental agency or authority. Notwithstanding anything to the contrary contained herein or
in the Lease, Landlord may, by written notice given to Tenant at the time Landlord consents to
the installation of any Fixtures (as defined in Lease), require that all Fixtures installed by or at
the request of Tenant in the Premises which do not constitute a standard office installation,
including without limitation, customized installations, which would in Landlord’s reasonable
opinion, be difficult or expensive to remove or which would not likely be used by a normal
office tenant, including without limitation, Landlord, be removed from the Premises by Tenant
prior to the Expiration Date. If Landlord shall give Tenant such notice, then, Tenant at Tenant’s
sole expense prior to the Expiration Date, or.in the event of any earlier termination of this
sublease, prior to the effective date of such termination, remove such Fixtures from the Premiscs,
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repair and restore the Premises to the condition existing immediately prior to the installation
thereof and repair any damage to the Premises or to the Building caused by such removal.
Subject to the written approval of Prime Lessor and/or Durst, if and to the extent required under
the Leasec and/or the Prime Lease, Landlord hereby approves the contractors idertified on
Exhibit B annexed hereto and made a part hereof for the performance of Alterations by Tenant in
or to the Premises. '

13. Agigmﬂs_@eﬁng. (a) Tenant, for itself, its heirs, - dis_ttibutees,
executors, administrators, legal representatives, and permitted successors and assigns, expressly
covenants that it shall not assign, mortgage or encumber this sublease, nor sublet, or suffer or
permit the Premises or any part thereof to be used or occupied by others, without the prior
written consent of Landlord (which, provided Tenant complies with all of the terms and
conditions of Article 5 of the Lease, Landlord agrees not to unreasonably withhold or delay
except that Landlord shall in no event be required to grant such consent in the event Prime
Lessor fails to grant its consent to any such assignment, mortgage, encumbrance, subletting, use
or occupancy when Prime Lessor’s consent is required under the Lease) and Prime Lessor (when
Prime Lessor’s consent is required under the Lease) and without complying with all of the terms
and conditions of Article §, including, without limitation, Section 5.04, of the Lease in each
instance. In the event Landlord and Prime Lessor shall consent to any proposed subletting of all
or any part of the Premises or to an assignment of this sublease (subject to Prime Lessor’s right
to be paid: (i) the applicable percentages of the excess, if any, of the amounts payable as fixed
rent and as additional rent on account of Taxes (as defined in the Lease), Operating Expenses (as
defined in the Lease) and electricity by the subtenant pursuant to such subletting plus any Other
Sublease Consideration (as defined in the Lease) payable to Tenant by such subtenant over
Tenant’s Basic Cost (as defined in the Lease and as applied to this sublease) pursuant to the
provisions of Section 5.05(a) of the Lease (collectively, the “Sublet Profit”); and (ii) the
apphcable percentage of the Assignment Consideration (as defined in the Lease) pursuant to the
provisions of Section 5.05(b) of the Lease (the “Assignment Profit™)), Tenant agrees, in the
case of any such subletting, upon Landlord’s request, to execute an agreement reasonably
satisfactory to Landlord to pay monthly to Landlord as, if and when received by Tenant, as
additional rent hereunder, fifty (50%) percent of any remaining Sublet Profit and, in the case of
any such assignment, Tenant also agrees to pay Landlord as, if and when received by Tenant, as
additional rent hereunder, fifty (50%) of any remaining Assignment Profit as of the effective date
of such assignment. If this sublease be assigned, or if the Premises or any part thereof be sublet
or occupied by any person or entity other than Tenant, Landlord may, after default by Tenant,
collect rent from the assignee, subtenant or occupant, and apply the net amount collected to the
rent herein reserved, but no such assignment, subletting, occupancy or collection shall be deemed
a waiver of this covenant, or the acceptance of the assignee, undertenant or occupant as tenant, or
a release of Tenant from the further performance by Tenant of any of the covenants on the part of
Tenant herein contained. The consent by Landlord to an assignment or subletting shall not in
any wise be construed to relieve Tenant from obtaining the express consent in' writing of
Landlord to any further assignment or subletting,

(b)  If Tenant is a corporation, any dissolution, merger, consolidation
or reorganization of Tenant, or any sale or other transfer of a controlling interest of the corporate
stock of Tenant (other than a merger of Tenant with an entity wholly owned and controlled by
Tenant or wholly owning and controlling Tenant), or, if Tenant is a limited liability company, a
partnership or a limited liability partnership, any transfer of a controlling interest, shall constitute
an assignment of this sublease for all purposes of this Article.
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(c)  Notwithstanding anything to the contrary set forth hercin, and
provided Tenant is not then in monetary default or other material default hereunder as to which
notice has been given, Tenant may, to the extent and upon the terms and conditions that Landlord
may be permitted to do so with respect to the Lease and the Lease Premises under the applicable
provisions of the Lease, on not less than ten (10) business days prior written notice to Landlord:
(i) (except that no such notice shall be required to be given to Landlord in the event that the
proposed acquisition, merger or consolidation is not then public information) and delivery to
Landlord of an executed original counterpart of cither an assignment of this sublease (which
assignment shall provide that the assignee assumes directly for the benefit of Landlord all of
Tenant’s obligations under this sublease from and after the effective date of such assignment and
‘is otherwise in form and substance reasonably satisfactory to Landlord, or in connection with a
merger or consolidation by operation of law or by effective provisions contained in the
instrument of merger or consolidation which meets the requirements of clause (B) below), or the
sublease (which provides that said sublease is subject and subordinate to this sublease in all
respects), as the case may be, assign this sublease or sublet all or a portion of the Premises to an
entity into which Tenant is merged or consolidated or to an entity which shall be an “affiliate”,
“subsidiary” or “successor” (cach as hereinafter defined) of Tenant. For purposes of this
paragraph: (x) an “affiliate” of Tenant shall mean any entity which is directly controlled by or is
under common control with Tenant (“control” being interpreted as the ownership of more than
fifty (50%) percent of the stock or the interests in such entity, as applicable, and possession of
the power to direct the management and policies of such entity and the distribution of its profits);
(y) a “subsidiary” of Tenant shall mean an entity not less than fifty-one (51%) percent of which
is owned and controlled by Tenant; and (z) a “successor” of Tenant shall mean an entity:
(A) which acquires all or substantially all of the stock, in the case of a corporation, or interests,
in the case of another type of entity, or all or substantially all of the property and assets of
Tenant, in a bona fide transaction (which, among other things, shall mean that the value of this
sublease does not exceed ten (10%) percent of the consideration payable in such transaction and
the transaction is not being done to circumvent the prohibitions and provisions of this Article)
and, in the case of a transaction involving assets, assumes all or substantially all of the
obligations and liabilities of Tenant (including, without limitation, this sublease); or (B) in which
or with which Tenant is merged or consolidated, which entity is subject to the jurisdiction of the
courts of the State of New York and which succeeds Tenant in accordance with applicable
statutory provisions for merger or consolidation of entities, provided that, by operation of law or
by effective provisions contained in the instruments of merger or consolidation, such entity fully
assumes the liability of Tenant; provided further that, on the completion of every acquisition,
merger, consolidation, assumption or other transaction in this Paragraph described, the successor
shall have a net worth of at least $1,000,000,000; and (ii) grant a license or licenses to third
parties to use specific offices and/or desk space in the Premises, provided that: (u) Tenant shall
not alter the Premises to facilitate such license(s), separately demise any space within the
Premises or otherwise act in any way to cause the Premises to appear other than as a single
tenant space; (v) at least ten (10) business days prior to any such licensee taking possession of
any portion of the Premises, Tenant delivers to Landlord a copy of the license agreement
respecting such license, which shall specifically provide that any such license is subject and
subordinate to this sublease, and one or more certificates of insurance evidencing that such
licensee(s) have procured the insurance coverages required hereunder; (w) Tenant advises
Landlord in writing, upon request, of the status of all licensee(s) occupying any portion of the
Premises; (x) signage for the licensee(s) shall be tasteful and in keeping with the standards of the
Building, and in any event shall not be larger than one-quarter of the size of Tenant’s signage;
(y) such licensee’s intended use of such space is compatible with the use of the Building as a first
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class office building, is solely for the usc permitted hereunder and will not violate the
prohibitions set forth in Section 1.07 of the Lease; and (z) the granting of such license shall not
create unusual amounts of traffic in the Building. . In no event shall anything contained in this
Paragraph: (A) operate as a consent to or approval by Landlord of any of the provisions,
covenants or conditions of the license agreement between Tenant and any licensee and Landlord
shall not be bound thereby; (B) be construed to modify, waive or affect: (1) any of the
provisions, covenants or conditions in this sublease; (2) any of Tenant’s obligations under this
sublease, or to waive any breach thereof; or (3) any rights of Landlord under this sublease
(except insofar as they are increased in connection with such license agreement and/or the
Premises during the term of any license agreement); or (C) be construed to enlarge or increase
Landlord’s obligations under this sublease, to establish any licensee ‘as a party entitled to the
‘performance or benefit of any of such obligations, or to confer upon any licensee any benefits or
legal rights under this sublease.

14.  Lease Charges. If Landlord shall be charged, by reason of Tenant’s acts
or omissions, for any sums pursuant to the provisions of the Lease, Tenant shall be liable for
such sums, such sums shall be deemed additional rent and shall be collectible as such, and same
shall be payable by Tenant within ten (10) days following demand by. Landlord therefor.

15.  Additional Services. If Tenant procures any additional services with
respect to the Premises or otherwise, Tenant shall pay all charges for such services, as and when
due, directly to the party entitled thereto (or as otherwise directed by Landlord). No such
services shall be obtained in violation of the Lease.

16. Insurance. Without in any way limiting any of Tenant’s covenants,
obligations and agreements contained in this sublease (including, but not limited to, Article 18(b)
hereof), Tenant hereby releases Landlord (which term as used in this Article shall include
Landlord’s employees, agents, partners, officers, sharcholders and directors) from all liability,
whether for negligence or otherwise, in connection with all losses covered by any insurance
policies which Tenant carries with respect to the Premises, or any interest or property therein or
thereon (whether or not such insurance is required to be carried under this sublease), to the extent
that such loss is collectible under such insurance policies.

Tenant hereby covenants and agrees to indemnify and hold Landlord harmless
from and against any and all claims, actions, judgments, damages, liabilities, or expenses,
including without limitation reasonable attorneys’ fees, in connection with damage to property or
injury or death to persons, or any other matters, arising from or out of the use or occupation of
the Premises. In case Landlord shall be made a party to any litigation commenced against
Tenant, Tenant shall protect and hold Landlord forever harmless and shall pay all costs and
expenses, including reasonable attorneys’ fees, incurred or paid by Landlord in connection with
such litigation. In furtherance of Tenant’s obligations under this Article and this sublease (but
not in limitation thereof) Tenant covenants and agrees, at its sole cost and expense, to carry and
maintain in force from and after the date of this sublease and throughout the term hereof:
(a) worker’s compensation and other required statutory forms of insurance, in statutory limits,
and (b) comprehensive general public liability insurance, which shall be written on an occurrence
basis, naming Landlord, Prime Lessor, its managing agent, each Superior Lessee and Superior
Mortgagee (as such terms are defined in the Lease) as additional insureds, in limits of not less
than $5,000,000 combined single limit for bodily injury and property damage liability in any one
occurrence, protecting the aforementioned parties from all such claims for bodily or personal
injury or death or property damage occurring in or about the Premises and its appurtenances. All
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insurance required to be maintained by Tenant shall be carried with a company or companies.
reasonably acceptable to Landlord and rated “A/VIII” by Best Insurance Guide, licensed to do
business in the State of New York, shall be written for terms of not less than one year, and
Tenant shall furnish Landlord (and any other parties required to be designated as insureds or
additional insureds under any such policies) with certificates evidencing the maintenance of such
insurance and the payment of the premiums therefor, and with renewals thereof at least thirty
(30) days prior to the expiration of any such policy. Such policy or policies shall also provide
that it or they shall not be cancelled or materially altered without giving Landlord and any other
additional insureds at least thirty (30) days prior written notice thereof, sent to Landlord by
registered mail at Landlord’s address to which notices are required to be sent to Landlord
hereunder. Upon Tenant’s default in obtaining or delivering any such policy or policies or
failure to pay the premiums therefor, Landlord may (but shall not be obligated to) secure or pay
the premium for any such policy or policies and charge Tenant as additional rent therefor 115%
of such premiums. The provisions of this Article are in addition to and not in limitation of the
insurance requirements set forth in Section 7.02 of the Lease.

17.  Electricity. (a) Tenant shall pay Landlord, as additional rent, for the cost
of electricity consumption at the Premises, within ten (10) business days after rendition of bills
therefor by Landlord to Tenant, 100% of the amount billed to Landlord therefor by Prime Lessor
under the Lease, Landlord and Tenant acknowledging that the consumption of electricity in the
Premises is measured by submeters.

. ®) Landlord shall not in any wise be liable or responsible to Tenant
for any loss, damage or expense which Tenant may sustain or incur if either the quantity or
character of electric service to the Premises is changed or is no longer available or suitable for
Tenant’s requirements. Tenant covenants and agrees that at no time shall its use of electric
current exceed the capacity of existing feeders to the building of which the Premises form a part
or the risers or wiring installations therein. Tenant shall make no alterations or additions to the
clectric eqmpment and/or appliances without the prior written consent of Landlord and of Prime
Lessor (where, in the case of the latter such consent is required under the Lease) in each
instance.

18.  Indemnification, etc. (a) Tenant shall not do anything which would cause
the Lease to be terminated or forfeited or which would give rise to any right of termination or
forfeiture provided by law or reserved or vested in Prime Lessor under the Lease.

(b) In furtherance of all of Tenant’s obligations under this sublease,
Tenant shall indemnify and hold Landlord harmless from and against any and all claims of any
nature whatsoever arising out of or resulting from any of the followmg unless caused by
Landlord: (i) any death or injuries to person or property occurring in, on or about the Premises;
(ii) any breach or default on the part of Tenant by reason of which Landlord shall suffer any loss
whatsoever; (iii) any work done in or to the Premises; (iv) any act, omission or negligence on the
part of Tenant or its employees, agents, representatives or invitees; or (v) any other matter or
thing arising out of Tenant’s use or occupancy of the Premises.

(¢) Landlord shall indemnify and hold Tenant harmless from and
against any and all claims of any nature whatsoever arising out of or resulting from any of the
following unless caused by Tenant: (i) any death or injuries to person or property occurring in
the Lease Premises but outside of the Premises; (ji) any breach or default on the part of Landlord
hereunder by reason of which Tenant shall suffer any loss whatsoever; (iii) any work done by
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Landlord in or to the Premises; or (iv) any entry into the Premises by a creditor of Landlord and
repossession of the FF&E depriving Tenant of the use thereof. :

(d)  The forfeiture of the Lease by reason of the defanit of Tenant
hereunder shall not subject Landlord to any liability to or claim by Tenant.

(¢)  Tenant represents and warrants that it has the full right, power and
authority to execute and deliver this sublease and to perform the terms and conditions hereof.
Subject to its obtaining the Consent, Landlord represents and warrants that it has the full right,
power and authority to execute and deliver this sublease and to perform the terms and conditions
hereof.

_ ® Tenant represents that it has read and is familiar with the terms of
the Lease.

19.  Quiet Enjoyment. Landlord covenants and agrees with Tenant that upon
Tenant paying the Base Rent, additional rent and other charges payable hereunder and observing
and performing all the terms, covenants and conditions on Tenant’s part to be observed and
performed hereunder, Tenant may peaceably and quictly enjoy the Premises during the term
hereof without molestation or disturbance by or from Landlord, subject nevertheless to this
sublease, the Lease, the Prime Lease, and any ground leases, underlying leases, mortgages and
other matters to which the Lease Premises are subject.

20. Broker. Tenant represents, warrants and confirms to Landlord that:
(a) CB Richard Ellis, Inc. (“Tenant’s Broker”) and Jones Lang LaSalle Americas, Inc.
(“Landlord’s Broker”; and together with Tenant’s Broker, the “Broker™) are the sole and only
brokers with whom it has dealt in respect of this sublease or the Premises; and (b) Tenant was
not represented by any broker or agent other than Tenant’s Broker in respect of this sublease or
the Premises. Tenant agrees to indemnify and hold Landlord harmless of, from and against any
and all cost, expense, loss and liability (including, without limitation, reasonable attomeys’ fees
and disbursements) arising from any claim for any brokerage commission or fee made by any
person or entity, including without limitation, the Broker, claiming to act for or on behalf of
Tenant or to have dealt with Tenant or its employees, agents or representatives in connection
with this sublease or the Premises. Landlord -agrees to indemnify and hold Tenant harmless of,
from and against any and all cost, expense, loss and liability (including, without limitation,
reasonable attorneys’ fees and disbursements) arising from any claim for any brokerage
commission or fec made by any person or entity other than the Broker claiming to act for or on
behalf of Landlord or to have dealt with Landlord or its employees, agents or representatives in
connection with this sublease. Upon Landlord’s and Tenant’s receipt of the Consent as provided
in Article 22 hereof, Tenant shall pay to Landlord’s Broker the sum of $1,783,694 by unendorsed
certified or bank check drawn directly to the order of Landlord’s Broker representing the
brokerage commission due in connection with this sublease.

21.  Sumender of Possession. Upon the expiration or sooner termination of the
term of this sublease, Tenant shall quit and surrender the Premises to Landlord, in the manner
prescribed therefor in Sections 4.03(a), (b) and (c) of the Lease and Section 12 hereof, and
otherwise in substantially the same condition as on the date hereof (except for reasonable wear
and tear, it being understood and agreed that Tenant shall have no obligation to remove any
.unprovements existing in either the Initial Premises on the Initial Premises Commencement Date
or in the Additional Premises on the Additional Premises Commencement Date), and Tenant
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shall not hold-over in possession, or make any application to so hold-over, for any reason
whatsoever. If the Premises are not surrendered and vacated as and at the time required by this
sublease (time being of the essence), Tenant shall: (a) pay as use and occupancy for cach month
of the holdover period an amount equal to: (i) 150% for the first ninety (90) days of such
holdover; and (ii) 200% thereafter, multiplied by the Base Rent and ‘additional rent which Tenant
was obligated to pay for the month immediately preceding the end of the term of this sublease;
(b) be liable to Landlord for and indemnify Landlord against any payment or rent concession
which Landlord may be required to make to any tenant obtained by Landlord for all or any part
of the Premises (a “New Tenant”) by reason of: (x) the late delivery of space to the New
Tenant as a result of Tenant’s holding over or in order to induce such New Tenant not to
terminate its lease by reason of the holding over by Tenant; (y) the loss of the benefit of the
bargain if any New Tenant shall terminate its lease by reason of the holding over by Tenant; and
(2) any claim for damages by any New Tenant; and (c) be liable to Landlord for and indemnify
Landlord against any payment which Landlord may be required to make to Prime Lessor
pursuant to the Lease by reason of: (A) Landlord’s late delivery of the Premises, or any part
thereof, to Prime Lessor pursuant to the Lease as a result of Tenant’s holding over; and (B) any
claim for damages made by Prime Lessor as a result of Tenant’s holding over. In no event shall
any provision hereof or otherwise be construed as permitting Tenant to hold over in possession
of the Premises after expiration or termination of the term hereof.

22.  Prime Lessor Consent. This sublease is executed and delivered by the
parties hereto subject to obtaining the written consent of Prime Lessor as required under the
Lease. This sublease shall be of no force and effect if the consent (the “Consent”) of Prime
Lessor is not received by Landlord within forty-five (45) days following the date of execution
and delivery of this sublease by Landlord, as such date may be extended from time to time by
mutual agreement between Landlord and Tenant (the “Consent Period”). Landlord agrees to:
(i) request the Consent from Prime Lessor upon the mutual execution and delivery of this
sublease by Landlord and Tenant; and (ii) use commercially reasonable efforts in good faith
during the Consent Period to obtain the Consent provided that in no event shall such
commercially reasonable efforts obligate Landlord to expend any sums, incur any expenses or
commence any action or proceeding in connection with Landlord’s request for the Consent from
Prime Lessor. Tenant agrees to supply such information as Prime Lessor may reasonably require
in connection with the Consent and in order to induce Prime Lessor to execute the Consent. If
the Consent shall not be obtained through no fault of Tenant, any sums paid by Tenant to
Landlord hereunder shall be returned.

23.  Notices. Any notice, demand or other communication which either party
may give to the other hereunder shall be in writing and delivered personally against a signed
receipt therefor or sent by registered or certified mail, return receipt requested, or by reputable
overnight ocurier service, addressed as follows:

Ifto Landloﬁ:

RCN Telecom Services, Inc.

105 Camnegie Center

Princeton, New Jersey 08540-6215
Attn: Mr. James P. Herring
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If to Tenant:

Morgan Stanley D.W. Inc.
830 Eighth Avenue

9th Floor

‘New York, New York 10019
Attn: Director of Real Estate

with a copy of any notice of default to:

Morgan Stanley D. W. Inc.

1221 Avenue of the Americas

27th Floor

New York, New York 10019

Attn: Senior Real Estate Attorney

Each such notice, demand or other communication shall be deemed given three (3) business days
after the date of mailing of same if mailed as aforesaid, on the next business day if sent by
overnight courier service or when actually received if delivered by hand. Either party may, by
notice in writing, direct that further notices, demands or other communications be sent to a
different address. :

24.  Estoppel. (a) At any time and from time to time within fifteen (15) days
after written demand therefor by Landlord, Tenant agrees to execute, acknowledge and deliver to
Landlord, without charge, a written instrument addressed to Landlord (and/or such other persons
or parties as Landlord shall require): (i) certifying that this sublease has not been modified and is
in full force and effect or, if there has been a modification of this sublease, that this sublease is in
full force and effect as modified, stating such modifications; (ii) specifying the dates to which
Base Rent, additional rent and other charges payable hereunder have been paid; and (jii) stating
whether or not, to the knowledge of Tenant, Landlord is in default and, if Landlord is in default,
stating each particular in which Tenant alleges that Landlord is in default. At any time and from
time to time within fifteen (15) days after written demand therefor by Tenant, Landlord agrees to
exccute, acknowledge and deliver to Tenant, without charge, a written instrument addressed to
Tenant (and/or such other persons or parties as Tenant shall require): (x) certifying that this
sublease has not been modified and is in full force and effect or, if there has been a modification
of this sublease, that this sublease is in full force and effect as modified, stating such
modifications; (y) specifying the dates to which Base Rent, additional rent and other charges
payable hereunder have been paid; and (z) stating whether or not, to the knowledge of Landlord,
Tenant is in default and, if Tenant is in default, stating each partlcular in which Landlord alleges
that Tenant is in default.

(b) Landlord agrees at the time Landlord requests the Consent
pursuant to Article 22 hereof to: (i) request a statement from Prime Lessor containing the
certifications set forth in Section 6.02 of the Lease; and (ii) use commercially reasonable cfforts
in good faith during the Consent Period to obtain such statement, provided that in no event shall
such commercially reasonable efforts obligate Landlord to expend any sums, incur any expenses
or commence any action or proceeding in connection with Landlord’s request for such statement
from Prime Lessor; Tenant hereby acknowledges that neither the validity or effectiveness of this
sublease, none of Tenant’s obligations (nor any of Landlord’s rights or privileges) hereunder
shall be altered or affected in any way whatsoever in the event that Landlord is unable,
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potwithstanding Landlord’s use of such commercially reasonable eﬁ'orfs, to obtain said statement
from Prime Lessor.

25. Miscellaneous. (a) The failure of Landlord or Tenant to seek redress for
violation of,, or to insist upon the strict performance of any covenant or condition of this sublease
or the Lease or to exercise any right or remedy herein contained in any one or more instance

_shall not be construed as a waiver or relinquishment for the future of any such terms, covenants,
conditions or remedies, but the same shall be and remain in full force and effect. -

(b)  All prior understandmgs and agreements between the partles are
merged within this sublease, which alone fully and completely sets forth the understanding of the
" parties with respect to the subject matter hereof; and this sublease may not be changed or
modified orally or in any manner other than by an agreement in writing and signed by the party
against whom enforcement of the change or modification is sought, or by appropriate legal
proceedmgs

()  Except as otherwise herein specifically set forth. the covenants and
agreements herein contained shall bind and inure to the benefit of Landlord, Tenant, and their
respective permitted successors and assigns.

(d Landlord and Tenant hereby waive trial by jury in any action,
proceeding or counterclaim brought by either of the parties hereto against the other relating to or
arising out of this sublease or Tenant’s occupancy of the Premises. It is further agreed that if
Landlord commences any summary proceeding for possession of the Premises, Tenant will not
interpose any counterclaim of whatever nature or description (other than a compulsory
counterclaim which under law cannot be raised in a separate action) in any such proceeding.

(¢)  Theterm “Landlord” as used in this sublease means only the tenant
under the Lease for the time bemg so that in the event of any sale or sales or assignment or
assignments of tenant’s interest in the Lease Landlord shall be and hereby is entirely freed and
relieved of all covenants and obligations of the landlord hereunder and it shall be deemed and
construed without further agreement between the parties or their successors in interest, or
between the parties and the transferee, at any such sale, assignment or transfer of tenant’s interest
in the Lease, that the transferce has assumed and agreed to carry out any and all covenants and
obligations of the landlord hereunder.

® Notwithstanding anything herein or in any rule of law or statute to
the contrary it is expressly understood and agreed that to the extent that Landlord shall at any
time have any liability under, pursuant to or in connection with this sublease, neither Tenant nor
any officer, director, partner, associate, employee, agent, guest, licensee, or invitee of Tenant (or
any other party claiming through or on behalf of Tenant) shall seck to enforce any personal or
money judgment against Landlord, but shall only pursue any such rights or remedies against
Landlord’s interest in the Premises. In addition to and not in limitation of the foregoing
provision of this paragraph, it is agreed that, in no event and under no circumstances, shall any
officer, director, partner, employee, agent, guest, licensee, invitee or principal (disclosed or
undisclosed) of Landlord have any personal liability or monetary or other obhgatlon of any kind
under or pursuant to this sublease.

(8)  Neither the submission of this sublease form to Tenant nor the
exccution of this sublease by Tenant shall constitute an offer by Landlord to Tenant to lease the
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space herein described as the Premises or otherwise. This sublease shall not be or become
binding upon Landlord to any extent or for any purpose unless and until it is executed by
Landlord and a fully executed copy thereof is delivered to Tenant or Tenant’s counsel.

(h)  If any of the provisions of this sublease, or the application thereof
to any person or circumstances, shall, to any extent, be invalid or unenforceable, the remainder
of this sublease, or the application of such provision or provisions to persons or circumstances
other than those as to whom or which it is held invalid or unenforceable, shall not be affected
thereby, and every provision of this sublease shall be valid and enforceable to the fullest extent

permitted by law.

@) This sublease shall be governed in all respects solely by the
internal laws of the State of New York without regard to principles of conflicts of laws.

G) Without incurring any liability to Tenant, Landlord may permit
access to the Premises and open same, whether or not Tenant shall be present, upon demand of
any receiver, trustee, assignec for the benefit of creditors, sheriff, marshal or court officer
entitled to, or reasonably purporting to be entitled to, such access for: (i) the purpose of taking
possession of, or removing, Tenant’s property; or (ii) for any other lawful purpose (but this
provision and any action by Landlord hereunder shall not be deemed a recognition by Landlord
that the person or official making such demand has any right or interest in or to this sublease, or
in or to the Premises), or upon demand of any representative of the fire, police, building,
sanitation or other department of the city, state or federal governments.

(k)  Tenant agrees that its sole remedies in cases where it disputes
Landlord’s reasonableness in exercising its judgment or withholding or conditioning its consent
or approval (as applicable) pursuant to a specific provision of this sublease, or any rider or
separate agreement relating to this sublease, if any, shall be those in the nature of an injunction,
declaratory judgment, or specific performance, the rights to money damages or other remedies
being hereby specifically waived. Landlord’s approval will in no event be deemed unreasonably
withheld, conditioned .or delayed if Prime Lessor fails to approve or conditions or delays
approval of any matter required to be approved by Prime Lessor under the Lease.

()] The Article headings of this sublease are for convemcnce only and
are not to be given any effect whatsoever in construing this sublease.

(m)  All bills, invoices or statements rendered to Tenant pursuant to the
terms of this sublease shall be deemed binding upon Tenant and determined by Tenant to be
correct in all respects if, within 365 days after its receipt of same, Tenant fails to notify Landlord,
in writing, that it disputes such bill, invoice or statement.

(M)  Tenant shall not record this sublease or any memorandum thereof
and any attempt to do so shall be and be deemed a material default by Tenant hereunder.

(o) In addition to Base Rent, all other payments required to be made
by Tenant hereunder shall be deemed to be additional rent, whether or not the same shall be
designated as such, and in the event of the non-payment thereof when due, Landlord (in addition
to and not in limitation of its other rights and remedies, whether herein reserved or as may be
provided by law or in equity) shall have all of the rights and remedies in respect thereof as are
herein or otherwise provided in the case of the non-payment of Base Rent.
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' () Notwithstanding anything in this sublease to the contrary, the
following provisions and exhibits to the Lease shall not be deemed to be incorporated into this
sublease: Sections 1.01, 1.02, 1.03, 1.04, 1.05, 1.06, 2.02, 2.07, 2.08, 2.09, the first four (4)
sentences of subclause (ii) of Section 3.01(a) and all references therein to “Tenant’s initial
Alterations”, 3.03, 4.01, 4.02, Article 5 (except as expressly provided in Article 13 hereof), 6.01,
6.02, 6.10, 8.01, 8.05, 8.13, 8.20, 8.21, 8.22, Article 9 and Exhibits B-3, B-4, E, M, N and O.

(@) Subject to and to the extent permitted by Section 3.01(b) of the
Lease, Tenant may, upon the prior approval of Landlord, list Tenant’s name and those of its
officers and employees in the Building’s directory, but in no event shall Tenant’s listings exceed
sixty-six and two thirds percent (66 2/3%) of the total number of listings in the Building’s
directory permitted to Landlord under the Lease.

. : @ Landlord represents that, as of the date hereof: (i) Landlord has
not received notice from Prime Lessor that Landlord is in default under the Lease, which default
remains uncured; (ii) the Lease is unmodified and, to the best of Landlord’s knowledge, in full
force and effect; and (iii) to the best of Landlord’s knowledge (but without independent
investigation or inquiry) Prime Lessor is not in default under the Lease and Durst is not in
default under the Prime Lease.

Y
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IN WITNESS WHEREOF, the parties hereto have duly executed this sublease as
of the date first above written.

LANDLORD:

=
2?&@"33*5
TENANT:
MORGAN STANLEY D.W. INC.

By: N4402ﬁ£7,( Czleﬁqaz
st e i
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EXHIBIT C
SECOND RETAINED PREMISES FLOOR PLAN
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EXHIBIT D
FORM OF MOTION AND ORDER

#463319v6 08305-0018-000 C-2 09/21/2004
525481.01-New York Server 4A - MSW




OMITTED




UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

_____________________________ X
Inre Chapter 11
RCN CORPORATION, et al., Case No. 04-13638 (RDD)
Debtors. (Jointly Administered)
_____________________________ ’

ORDER UNDER 11 U.S.C. § 363(b) AND BANKRUPTCY RULE 9019
AUTHORIZING AND APPROVING PARTIAL ASSIGNMENT OF
LEASE AND ASSIGNMENT OF SUBLEASES AGREEMENT
Upon the motion (the "Motion")! of the Debtors for entry of an Order

Under 11 U.S.C. § 363(b) and Rule 9019 of the Federal Rules of Bankruptcy
Procedure Authorizing and Approving the Partial Assignment of Lease and Assign-
ment of Subleases Agreement; and the Court having reviewed the Motion; and the
Court having determined that the relief requested in the Motion is in the best interests
of the Debtors, their estates, their creditors and other parties in interest; and it
appearing that notice of the Motion was good and sufficient under the particular
circumstances and that no other and further notice be given; and upon the record

herein; and after due deliberation thereon; and good and sufficient cause appearing

therefor, it is hereby:

Unless otherwise defined herein, capitalized terms used herein shall have the
meanings ascribed to them in the Motion.




FOUND AND DETERMINED THAT:

A. The terms of the Agreement are fair and reasonable, were negotiated
in good faith and at arms' length, and constitute a sound exercise of the Debtors'
business judgment; '

B. RCN Telecom is a wholly owned subsidiary of RCN, and both RCN
and RCN Telecom's entry into the Agreement is important to the Debtors' overall
restructuring efforts;

C. The release of certain of RCN Telecom's and the Debtors' long term
obligations under the Master Lease and Guaranty represents a significant benefit to
the Debtors' estates; and

D. The consideration provided by RCN Telecom and the Debtors under
the Agreement in exchange for the release of certain long term obligations under the
Master Lease and Guaranty constitutes reasonably equivalent value for such releases;
and it is therefore

ORDERED, ADJUDGED AND DECREED THAT:

1. The Motion is GRANTED.

2. Pursuant to 11 U.S.C. § 363(b) and Bankruptcy Rule 9019, the
Agreement is hereby authorized and approved.

3. RCN is hereby authorized and directed, and is authorized and




directed to cause its subsidiary RCN Telecom, to implement, effectuate, and pay the
consideration under, the Agreement.

4, The requirement of Local Bankr. R. 9013-1(b) that any motion
filed shall be accompanied by a separate memorandum of law is deemed satisfied by
the Motion.

Dated: New York, New York
, 2004

UNITED STATES BANKRUPTCY JUDGE

524595.03-New York S4A 3
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RCN Corporation - Creditor Listing - September 29, 2004

828'S. WABASH, LLC

ALLRACK

ANDREWS KURTH LLP

ARNALL GOLDEN GREGORY LLP

BLACKWELL SANDERS PEPER MARTIN LLP
BLANK ROME LLP

CARL SANDBURG VILLAGE CONDOMINIUM
CHARLES, CHRISTOPHER

CHICAGO ACCESS CORPORATION (AREA 2)
CITY OF CHICAGO

CITY OF CHICAGO

CITY OF CHICAGO

CITY OF CHICAGO

DHL EXPRESS (USA), INC.

DWYER, SMITH, GARDNER, LAZER, POHREN,
FEDERAL COMMUNICATIONS COMMISSION
GOTHAM SOUND & COMMUNICATIONS
GREENBERG TRAURIG, LLP

GREENBERG TRAURIG, LLP

HALPERIN & ASSOCIATES

HSBC BANK USA

HSBC BANK USA, AS INDENTURE TRUSTEE
INTERNAL REVENUE SERVICE

INTERNATIONAL BUSINESS MACHINES
INTERNATIONAL FAMILY ENTERTAINMENT INC/
JOHN CLIFFORD PHOTOGRAPHY

KELLEY DRYE & WARREN LLP

KELLEY DRYE & WARREN LLP

LOVELLS

LOWENSTEIN SANDLER PC

MICHAEL A. CORDOZO

MILBANK, TWEED, HADLEY & MCCLOY LLP
MILBANK, TWEED, HADLEY & MCCLOY LLP
MORRISON & FOERSTER LLP

OMELVENY & MYERS LLP

PATTERSON, BELKNAP, WEBB & TYLER LLP
PAUL, HASTINGS, JANOFSKY & WALKER LLP
PAUL, HASTINGS, JANOFSKY & WALKER LLP
PHANTOM POWER, GRIP & ELECTRIC
PHOTOBITION BONDED SERVICES
PROFESSIONAL SOUND SERVICES

RCN CORPORATION

REED SMITH LLP

SECURITIES AND EXCHANGE COMMISSION
SHIP-IT

SIMPSON, THACHER & BARTLETT LLP
SKADDEN, ARPS, SLATE, MEAGHER & FLOM LLP
SKADDEN, ARPS, SLATE, MEAGHER & FLOM LLP
SKADDEN, ARPS, SLATE, MEAGHER & FLOM LLP
SKADDEN, ARPS, SLATE, MEAGHER & FLOM LLP
SKADDEN, ARPS, SLATE, MEAGHER & FLOM LLP
SKADDEN, ARPS, SLATE, MEAGHER & FLOM LLP
TAYLOR PLACE APARTMENTS

THE 5000 SOUTH CORNELL CONDOMINIUM
THE 535 NORTH MICHIGAN AVE CONDOMINIUM
THE CHESTNUT PLACE ASSOCIATES

THE DREXEL TOWERS APARTMENTS

THE OFFICE OF THE UNITED STATES TRUSTEE
THE SIEGE PERILOUS LLC

THE WEEKS-LERMAN GROUP, LLC

TOWN MANAGEMENT CORP

TUDOR INVENSTMENT CORP.

UNITED STATES ATTORNEY FOR THE
UNIVERSAL SERVICE ADMINISTRATIVE

US FUND FOR UNICEF

WEINER & LAURIN, LLP

YORK CAPTIAL MANAGEMENT

40 E. 9TH ST. UNIT 1516 CHICAGO, IL 60605

361 WEST 36TH STREET NEW YORK, NY 10018

ATTN: PETER S. GOODMAN, ESQ. (COUNSEL TO WELLS FARGO AND COMPANY) 450 LEXINGTON AVENUE NEW YORK, NY 10017

ATTN: FRANK N. WHITE, ESQ., DARRYL S. LADDIN, ESQ. (COUNSEL TO VERIZON OPERATING TELEPHONE COMPANIES) 2800 ONE ATLANTIC CENTER, 1201
ATTN: RICHARD M. BEHELER 2300 MAIN STREET, SUITE 1000 KANSAS CITY, MO 64108

ATTN: MICHAEL 8. SIMON, ESQ (COUNSEL FOR HUDSON TELEGRAPH ASSOCIATES, L.P.) 405 LEXINGTON AVENUE NEW YORK, NY 10174
1455 N. SANDBURG TERRACE CHICAGO, IL 60610

3018 AVE | BROOKLYN, NY 11210

322 SOUTH GREEN STREET ATTN: BARBARA POPOVIC CHICAGO, IL 60607

ATTN: ESTHER E. TRYBAN TELSER CITY OF CHICAGO DEPARTMENT OF LAW 30 N. LASALLE; ROOM 900 CHICAGO, IL 60602

THE CABLE ADMINISTRATOR (AREA 1) 33 NORTH LASALLE STREET CHICAGO, IL 60602

THE CABLE ADMINISTRATOR (AREA 2) 33 NORTH LASALLE STREET CHICAGO, IL 60602

ATTN: MARA GEORGES, DIANE PEZANQKSI, WESTON HANSCOM, ESTHER TRYBAN-TELSER, JACK A. PACE CHICAGO, IL 60602

PO BOX 905143 CHARLOTTE, NC 28290

FORREST, LLP (COUNSEL TO AFFINITAS CORPORATION) ATTN: CLAY M. ROGERS, GRANT A. FORSBERG 8712 W. DODGE ROAD, SUITE 400 OMAHA, NE
445 12TH STREET, SW WASHINGTON, DC 20554

330 W. 38TH ST NEW YORK, NY 10018

ATTN: RICHARD MILLER & THOMAS WEBER THE MET LIFE BUILDING 200 PARK AVENUE NEW YORK, NY 10166

ATTN: ANDREW ENSCHEDE 77 WEST WACKER DRIVE, SUITE 2500 CHICAGO, IL 60601

ATTN: ALAN D. HALPERIN, ESQ., ETHAN D. GANC, ESQ. 555 MADISON AVENUE - 9TH FLOOR NEW YORK, NY 10022

ATTN: MS. SANDRA E. HORWITZ 452 FIFTH AVENUE NEW YORK, NY 10018-2706

ATTN: ISSUER SERVICES 452 FIFTH AVENUE NEW YORK, NY 10018

INSOLVENCY UNIT 290 BROADWAY, 5TH FLOOR NEW YORK, NY 10007

C/O STEVEN W. MEYER, ESQ. OPPENHEIMER WOLFF & DONNELLY LLP 3300 PLAZA VIl MINNEAPOLIS, MN 55402

10960 WILSHIRE BLVD LOS ANGELES, CA 90024

54 WEST 18TH STREET #16J NEW YORK, NY 10011

ATTN: DAVID E. RETTER, ESQ., DEBRA SUDQCK, ESQ. (COUNSEL TO HSBC BANK USA, AS INDENTURE TRUSTEE) 101 PARK AVENUE NEW YORK, NY 10178
ATTN: MARK R. SOMERSTEIN, ESQ., ANNE H. PAK, ESQ. (COUNSEL TO HSBC BANK USA, AS COLLATERAL AGENT) 101 PARK AVENUE NEW YORK, NY 10178
ATTN: ERIC D. STATMAN, ESQ. (COUNSEL TO NORTEL NETWORKS, INC.) 900 THIRD AVENUE, 16TH FLOOR NEW YORK, NY 10022
(ATTORNEYS FOR AT&T) ATTN: VINCENT A, D'AGOSTINO, ESQ. 65 LIVINGSTON AVENUE ROSELAND, NJ 07068

CORPORATION COUNSEL OF THE CITY OF NEW YORK ATTN: GABRIELA P. CACUCH, ESQ. 100 CHURCH STREET NEW YORK, NY 10007
ATTN: DENNIS DUNNE, ESQ. 1 CHASE MANHATTAN PLAZA NEW YORK, NY 10005

ATTN: DEIDRE A. SULLIVAN, ESQ. 1 CHASE MANHATTAN PLAZA NEW YORK, NY 10005

ATTN: JASON C. DIBATTISTA, ESQ. (COUNSEL TO ASE TELEVISION NETWORKS) 1290 AVENUE OF THE AMERICAS NEW YORK, NY 10104
ATTN: BEN H. LOGAN, ESQ., EMILY CULLER, ESQ. (COUNSEL TO VULCAN VENTUES CAPTIAL) 400 SOUTH HOPE STREET LOS ANGELES, CA 90071-2899
ATTN: DAVID W. DYKHOUSE (COUNSEL TO DOLP 1133 PROPERTIES LLC) 1133 AVENUE OF THE AMERICAS NEW YORK, NY 10036-6710
ATTN: MICHAEL K. CHERNICK, ESQ. 75 E. 55TH STREET, FIRST FLOOR NEW YORK, NY 10022

ATTN: HARVEY A STRICKON, ESQ. (COUNSEL TO EVERGREEN FUNDS) 75 EAST 55TH STREET NEW YORK, NY 10022-3205

29605 LORAIN ROAD NORTH OLMSTED, OH 44070

504 JANE ST. FORT LEE, NJ 07024

311 WEST 43RD ST NEW YORK, NY 10036

ATTN: GENERAL COUNSEL 105 CARNEGIE CENTER PRINCETON, NJ 08540

ATTN: ELENA LAZAROU, ESQ (COUNSEL FOR GENERAL ELECTRIC CAPITAL CORPORATION) 539 LEXINGTON AVENUE NEW YORK, NY 10022
233 BROADWAY, SUITE 600 NEW YORK, NY 10279

732 W BROADWAY FULTON, NY 13069

ATTN: PETER V. PANTALEQ, ESQ. 425 LEXINGTON AVENUE NEW YORK, NY 10017-3854

ATTN: BENNETT 8. SILVERBERG FOUR TIMES SQUARE, 26-412 NEW YORK, NY 10036

ATTN: FREDERICK MORRIS, ESQ. FOUR TIMES SQUARE NEW YORK, NY 10036-6522

ATTN: JAY M. GOFFMAN, ESQ. FOUR TIMES SQUARE NEW YORK, NY 10036-6522

ATTN: NICHOLAS H. MANCUSQ, RM 47-102 FOUR TIMES SQUARE NEW YORK, NY 10036-6522

ATTN: ADRIANA SALAZAR, RM 26-413 FOUR TIMES SQUARE NEW YORK, NY 10036-6522

ATTN: BRIAN P. KELLY, RM 35-220 FOUR TIMES SQUARE NEW YORK, NY 10036-6522

901 SOUTH ASHLAND ATTN: JIM ADDAUTE CHICAGO, IL 60607

5000 SOUTH CORNELL CHICAGO, IL 60615

§35N. MICHIGAN AVE CHICAGO, IL 60611

850 N. STATE ST. CHICAGO, IL 60610

4917 S. DREXEL CHICAGO, IL 60615

ATTN: PAUL K. SCHWARTZBERG, ESQ. 33 WHITEHALL STREET, 21ST FLOOR NEW YORK, NY 10004

108 CALYER STREET #4R BROOKLYN, NY 11222

58-38 PAGE PL. PO BOX O MASPETH, NY 11378

8430 GROSS POINT RD. SKOKIE, iL. 60077

ATTN: DARRYL L. SCHALL, ANALYST 1275 KING STREET GREENWICH, CT 06831

SOUTHERN DISTRICT OF NEW YORK 33 WHITEHALL STREET, 8TH FLOOR NEW YORK, NY 10004

D. SCOTT BARASH V.P. & GENERAL COUNSEL 2000 L STREET, NW, SUITE 200 WASHINGTON, DC 20036

681 MAIN ST PO BOX 346 LUMBERTON, NJ 08048 -
ATTN: PAUL J, LAURIN, ESQ. (COUNSEL TO FOX CABLE NETWORKS GROUP) 15760 VENTURA BLVD., SUITE 1727 ENCINO, CA 91436-2152
ATTN: ERIC EDIDIN 390 PARK AVENUE, 15TH FLOOR NEW YORK, NY 10022
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RCN Corporation - Creditor Listing - September 29, 2004

DEBORAH SPERBERG

HABITAT COMPANY

KATZ REALTY

THE 5000 S CORNELL CONDOMINIUM ASSOC.
THE 535 N MICHIGAN AVENUE CONDOMINIUM
THE CHESTNUT PLACE ASSOCIATES

THE DREXEL TOWERS APARTMENTS

THE PATRICIAN APARTMENTS

TOWN MANAGEMENT CORPORATION

P.0. BOX 94 BORREGO SPRINGS, CA 92004

ATTN: NANCY CHANDLER 555 W MADISON CHICAGO, IL 60661
BURT KATZ, 401 W FULLTERTON CHICAGO, IL 60614

5000 S CORNELL CHICAGO, IL 60615

535 N MICHIGAN AVENUE CHICAGO, IL 60611

850 N STATE STREET CHICAGO, IL 60610

4917 S DREXEL CHICAGO, IL 60615

401-11 W FULLERTON PARKWAY CHICAGO, IL 60614

8430 GROSS POINT ROAD SKOKIE, IL 60077

Total Records Printed ==> 9

Bankruptcy Services LLC - Page 1




EXHIBIT “1”




Phillips Nizer Benjamin Krim & Ballon LLP

Davis & Gilbert LLP Sandin A Riomer

Gerald Uram ¢

1740 Broadway 666 Fifth Avenue
28th Floor

New York, NY 10019 New York, NY 10103-0084




