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AFFIDAVIT OF SERVICE
PLEASE NOTE that on October 22, 2004, I caused true copies of the (i) Debtors'
Objection To Motion For Leave To File Proof Of Claim Of Debra Craig, attached hereto as Exhibit
A, to be served via first class mail on:

Sarraf Gentile LLP
111 John Streer, 8th Floor
New York, NY 10038
Att'n: Ronen Sarraf

Malakoff Doyle & Finberg P.C.
200 Frick Building
437 Grant Street
Pittsburgh, PA 15219
Att'n: Richard A. Finberg

Executed in: New York, New York
On: October 26, 2004
/s/ Adriana G. Salazar
Adriana G. Salazar
/s/ Luisa Bonachea
Notary Public
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Hearing Date: October 27, 2004 at 10:00 a.m.
SKADDEN, ARPS, SLATE, MEAGHER & FLOM LLP
Four Times Square
New York, New York 10036-6522
(212) 735-3000
D. J. Baker (DB 0085)
(Member of the Firm)
Frederick D. Morris (FM 6564)
Attorneys for RCN Corporation, et al.,
Debtors and Debtors-in-Possession
UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -x
:
:
:
:
RCN CORPORATION, et al.,
:
:
Debtors.
:
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -x

In re

Chapter 11
Case No. 04-13638 (RDD)
(Jointly Administered)

DEBTORS’ OBJECTION TO MOTION
FOR LEAVE TO FILE PROOF OF CLAIM OF DEBRA CRAIG
RCN Corporation ("RCN") and certain of its direct and indirect
subsidiaries, debtors and debtors-in-possession in the above-captioned cases (collectively, the "Debtors"), hereby file their Objection to Motion For Leave To File Proof
Of Claim filed by Debra Craig on September 22, 2004 (the "Motion"), and respectfully represent as follows:

PRELIMINARY STATEMENT
1.

This Court established August 11, 2004 (the "Bar Date") as the

deadline for filing proofs of claim against RCN. There is no question that Debra
Craig received proper notice of the Bar Date: the Debtors' claims agent sent her
notice of the Bar Date in accordance with this Court's orders, and Ms. Craig timely
filed a proof of claim in these cases unrelated to the claim that forms the basis of her
Motion. A copy of that claim is attached as Exhibit A, and an affidavit of the
Debtors' claims agent with respect to service of the Bar Date notice is attached as
Exhibit B.
2.

Ms. Craig now wants to file another claim against RCN, albeit

several weeks after the Bar Date. Ms. Craig, however, utterly fails to establish
"excusable neglect" for her untimely claim as required by the Federal Rules of
Bankruptcy Procedure ("the Bankruptcy Rules"). As an initial matter, she does not
assert - nor can she - that she never received proper notice of the Bar Date. Moreover, she fails to concede "neglect" of any sort, which is a condition to successfully
establishing the "excusable neglect" defense. Finally, she fails to establish any
legally cognizable excuse for not asserting her claim by the Bar Date.
3.

Indeed, Ms. Craig's theory is that she needed to wait until after

the Bar Date to see if RCN or some other person would file a claim on her behalf by
the Bar Date before she could determine whether she needed to file such a claim
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herself. The case law is precisely to the contrary: a creditor cannot stand back, sit on
its rights, then attempt to enter the chapter 11 process at an untimely date. If Ms.
Craig's theory were adopted, a perverse incentive would be created for creditors not
to abide by bar dates so they could, according to Ms. Craig, wait and see if some
other creditor by chance filed a similar claim so they didn't have to. That cannot be nor is it - the law. Ms. Craig's motion should be denied.
ARGUMENT
4.

Bankruptcy Rule 9006(b)(1) permits a claimant to seek

authority to file an untimely proof of claim, but only where the claimant's failure to
timely file a proof of claim was due to "excusable neglect." The Supreme Court has
established a two-step test for determining whether there is excusable neglect under
Bankruptcy Rule 9006(b)(1) so as to permit a claimant to file an untimely proof of
claim. See Pioneer Inv. Servs. Co. v. Brunswick Assocs. Ltd. Partnership, 507 U.S.
380 (1993).
5.

Under this test, the movant first must show that its actions

constituted neglect, which can be the movant's inadvertence, mistake or carelessness.
Id. at 387-88. However, "ignorance of the rules, a mistake in construing the rules, or
a conscious disregard of the rules . . . would not be 'neglect' even under the liberal
Pioneer standard." In re Agway, Inc., 313 B.R. 31 (N.D.N.Y. 2004); In re Springfield Contracting Corporation, 156 B.R. 761, 765 (Bankr. E.D. Va. 1993).
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6.

Once neglect is shown, then the movant must prove by a

preponderance of the evidence that the neglect was "excusable." This entails a
balancing test, which includes review of the following factors: (i) the danger of
prejudice to the debtor, (ii) the length of the delay and its potential impact on judicial
proceedings, (iii) the reason for the delay, including whether it was within the
reasonable control of the movant, and (iv) whether the movant acted in good faith.
Pioneer, 507 U.S. at 395.
7.

As an initial matter, Ms. Craig fails to concede that there was

any neglect in failing to file her proof of claim prior to the Bar Date. If Ms. Craig
wants to take advantage of the "excusable neglect" defense, she must concede that
someone was neglectful as contemplated by Pioneer. To the contrary, Ms. Craig's
theory - that she had to wait until after the Bar Date to determine whether to seek
permission to file her claim - actually evidences a "conscious disregard" of the Bar
Date rather than neglect.
8.

At best, Ms. Craig's theory constitutes a "mistake in construing

the rules." Rule 3004 affords a debtor, not a creditor, 30 days after expiration of a
bar date to file a claim. Moreover, Rule 3004 clarifies that Ms. Craig's theory is the
precise opposite of the law: her theory is that if a debtor does not file a claim by the
bar date, then a creditor may do so thereafter. Rule 3004, on the other hand, specifies
that if a creditor does not file a claim by the bar date, then the debtor may do so
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within 30 days thereafter. Whether Ms. Craig's course of conduct here was conscious
or a mistake in construing the Rules, her actions clearly are not "neglect" as contemplated by Pioneer.
9.

Even assuming that Ms. Craig somehow were to establish

neglect, she fails to establish that such neglect was "excusable" as contemplated by
the Pioneer standards. For instance, Ms. Craig fails to establish any excusable reason
for her delay in bringing her claim; that is, she fails to specify how her failure to
timely file her claim was "beyond her reasonable control." In re Agway, Inc., 313
B.R. at 44; In re DDi Corp. 304 B.R. 626 (Bankr. S.D.N.Y. 2004). Ms. Craig's
theory that she needed to wait to see if RCN filed a claim fails, by its own terms, to
establish that the timely filing of her own claim was somehow beyond her control.
10.

In fact, Ms. Craig's theory is contrary to case law. Courts have

specifically held that a creditor must act diligently to protect its interests in bankruptcy; indeed, even creditors who do not get notice of a bar date but who otherwise
know of the pendency of the case are charged with responsibility for protecting their
rights and timely filing claims: “a creditor with knowledge of the existence of the
bankruptcy case must take action to ensure that its claim is timely filed “ In re P & L
Credit and Collection Services, Inc., 248 B.R. 32, 36 (W.D.N.Y. 2000); “a party with
actual notice of a bankruptcy case must act diligently to protect its interest, despite
the lack of formal notice.” In re Marino, 195 B.R. 886, 893 (Bankr. N.D.Ill. 1996).
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a creditor, who knows of the proceeding but has not received formal
notice, should be prevented from standing back and allowing the
bankruptcy action to proceed. The whole process of creating a feasible reorganization plan under Chapter 11 of the Bankruptcy Code is
undermined by a creditor that bypasses the bankruptcy court or enters
the proceeding at a late date.
Marino. at 893; see also In re Toth, 61 B.R. 160, 166 (Bankr. N.D.Ill. 1986).
11.

Thus, even if this Court were to assume that RCN did in fact

have some sort of legal right to file a claim against itself in connection with Ms.
Craig's asserted breach of fiduciary duty claim, Ms. Craig had her own independent
right to do so, a right that she should have acted upon by the Bar Date. Stated
another way, the fact that no claim was filed by RCN simply is no excuse, under
Pioneer, for Ms. Craig having failed to do so.
12.

Indeed, Ms. Craig fails to allege whether she ascertained from

RCN whether it believed that a breach of fiduciary claim needed to be filed.1 She
fails to allege that she ever had an agreement with RCN under which RCN assumed
responsibility for filing a claim for her. She fails to allege whether she contacted
RCN about her claim in advance of the Bar Date or otherwise alerted RCN to her
complaints. She also fails to allege whether the Department of Labor or any other
government agency has made any sort of inquiry of RCN with respect to her claim
(to RCN's knowledge, none has).

1

RCN strongly contests any assertion that it or any of the plan fiduciaries
failed to observe their duties in accordance with the law.
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13.

Based upon the foregoing, Ms. Craig has completely failed to

satisfy her burden of establishing that her failure to timely file a claim was due to
circumstances beyond her control. For similar reasons, she has failed to satisfy her
burden to prove that she acted in good faith as required by Pioneer. She clearly was
aware of the Bar Date, having timely filed an unrelated claim through different
counsel. Yet she fails to allege that she undertook any effort to protect her rights or
otherwise inquire of RCN about the status of her complaint. Instead, she has offered
a somewhat bizarre theory of how creditors should treat bar dates in an effort to
absolve herself of any responsibility for having failed to file her claim by a deadline
of which she was fully aware.
14.

There is a related question of credibility here. Ms. Craig

understood the significance of the Bar Date. Ms. Craig is represented by able
counsel with respect to her current claim who have asserted substantially identical
claims in other large chapter 11 cases. Clearly, they appreciate the significance of
bar dates in bankruptcy cases, and it seems most unlikely that they would advise Ms.
Craig not to file a claim by the Bar Date. Yet that is what their theory suggests.
15.

Finally, Ms. Craig fails to satisfy her burden of proving that

RCN will not be prejudiced by her claim. Ms. Craig has asserted a not-insignificant
claim, alleging damages on behalf of a purported class in the amount of $26 million.
If that claim is as important to Ms. Craig as she would have this Court believe, she
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would, and should, have timely filed it rather than waiting until after the Bar Date
and approval of RCN's disclosure statement to present her motion.2
16.

Ms. Craig nonetheless suggests that since the governmental

unit bar date is November 24, 2004, and since it is possible that the Department of
Labor may file a claim in this case substantially identical to Ms. Craig's, then there is
no prejudice to these estates in allowing Ms. Craig's claim at this time. That argument, however, suffers from the same defects as does Ms. Craig's other burdenshifting argument summarized above. Ms. Craig is not the government, and she
cannot excuse her own failure here by trying to piggy-back onto deadlines applicable
to others.
CONCLUSION
17.

In sum, Ms. Craig's theory that she needed to let the Bar Date

pass to see whether RCN or other creditors had filed any claims would incentivize
creditors to purposefully ignore bar dates. Such an approach would render meaningless the very notion of bar dates, and cannot be accepted as the law. In re Hooker
Invs., 937 F.2d 833, 840 (2d Cir. 1991) ("strong policy" exists in favor of the

2

As noted, Ms. Craig purports to file her claim as a class claim. The Debtors
have not chosen to contest her claim as a class claim in this objection, and
reserve all of their rights to do so if the claim is deemed timely filed. The
Debtors emphasize, however, that Ms. Craig has in no way complied with
Rules 2019, 7023, 9014 or any of the case law respecting the proper procedure for asserting class proofs of claim.
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integrity of the bar date); In re SC Corp., 265 B.R. 600, 662 (Bankr. D. Conn. 2001)
(describing the importance and essential function of a bar date); see also In re Keene
Corp., 188 B.R. 903 (Bankr. S.D.N.Y. 1995).
WHEREFORE, the Debtors respectfully request (i) that Ms. Craig's
motion be denied and (ii) that this Court grant such other and further relief as is just
and proper.
Dated: New York, New York
October 22, 2004
SKADDEN, ARPS, SLATE, MEAGHER
& FLOM LLP

/s/ D.J. Baker
D. J. Baker (DB 0085)
(Member of the Firm)
Frederick D. Morris (FM 6564)
Four Times Square
New York, New York 10036-6522
(212) 735-3000
Attorneys for Debtors and
Debtors-in-Possession
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