
 

Hearing Date:  November 16, 2004 at 10:00 a.m.

Objection Deadline:  November 15, 2004 at 4:00 p.m.

SKADDEN, ARPS, SLATE, MEAGHER & FLOM LLP
Four Times Square
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(212) 735-3000
D. J. Baker (DB 0085)
(A Member of the Firm)
Frederick D. Morris (FM 6564)

Attorneys for Debtors and Debtors-in-Possession

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 

          In re

RCN CORPORATION, et al., 

Debtors.

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -
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:
:
:
:
:
:
x

Chapter 11 

Case No. 04-13638 (RDD)

(Jointly Administered)

         
NOTICE OF DEBTORS' MOTION FOR ORDER UNDER 11 U.S.C. 

§§ 105(a), 363(b), 503(b) AND 507 AUTHORIZING, APPROVING, AND
RATIFYING (I) COMMITMENTS FOR CONVERTIBLE SECOND-

LIEN NOTES, (II) PLACEMENT AGENT AGREEMENT, AND
(III) PAYMENT OF RELATED FEES AND EXPENSES

PLEASE TAKE NOTICE that on November 3, 2004, RCN Corpora-

tion ("RCN") and certain of its subsidiaries, debtors and debtors-in-possession in the

above-captioned cases (collectively, the "Debtors"), filed the Debtors' Motion for an

Order under 11 U.S.C. §§ 105(a), 363(b), 503(b) and 507 Authorizing, Approving,
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and Ratifying (I) Commitments for Convertible Second-Lien Notes, (II) Placement

Agent Agreement, and (III) Payment of Related Fees and Expenses (the "Motion").

PLEASE TAKE FURTHER NOTICE that if timely written objections

are filed, served and received in accordance with this notice, the Bankruptcy Court

will hold a hearing on November 16, 2004 at 10:00 a.m. to consider granting the

relief requested in the Motion (the "Hearing"). 

PLEASE TAKE FURTHER NOTICE that if no written objections to

the Motion are timely filed, served and received, the proposed order filed with the

Motion will be submitted for signature to the Honorable Robert D. Drain, United

States Bankruptcy Judge for the Southern District of New York, Alexander Hamilton

Customs House, One Bowling Green, New York, NY 10004-1408 on November 16,

2004.

PLEASE TAKE FURTHER NOTICE that objections to the Motion, if

any, must be in writing, must conform to the Federal Rules of Bankruptcy Procedure

and the Local Bankruptcy Rules for the Southern District of New York, and must be

filed with the Bankruptcy Court in accordance with General Order M-242 (as

amended) – registered users of the Bankruptcy Court's case filing system must file

electronically, and all other parties in interest must file on a 3.5 inch disk (preferably

in Portable Document Format (PDF), WordPerfect or any other Windows-based word

processing format); submitted in hard-copy form directly to the chambers of the
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Honorable Robert D. Drain, United States Bankruptcy Judge; and served upon (i)

RCN Corporation, 105 Carnegie Center, Princeton, NJ 08540, Attention: General

Counsel; (ii) Skadden, Arps, Slate, Meagher & Flom LLP, counsel to the Debtors, 4

Times Square, New York, NY, 10036-6522, Attention: D. Jan Baker, Esq. and

Frederick D. Morris, Esq.; (iii) the Office of the United States Trustee for the

Southern District of New York, 33 Whitehall Street, 21st floor, New York, NY

10004, Attention: Paul K. Schwartzberg, Esq.; (iv) Milbank, Tweed, Hadley &

McCloy LLP, counsel to the Official Committee of Unsecured Creditors, 1 Chase

Manhattan Plaza, New York, NY 10005, Attention: Dennis Dunne, Esq. and Deirdre

Sullivan, Esq.; (v) counsel to any other statutory committee(s) appointed in these

cases; (vi) Simpson Thacher & Bartlett LLP, counsel to the agent for the Debtors'

prepetition credit facility, 425 Lexington Avenue, New York, NY 10017-3954,

Attention: Peter V. Pantaleo, Esq. and Elisha D. Graff, Esq.; and (vii) Kelley, Drye &

Warren LLP, counsel to the indenture trustee for the Debtors' outstanding debt

securities, 101 Park Avenue, New York, NY 10178, Attention: David E. Retter, Esq.

and Debra SuDock, Esq., in each case so as to be received no later than 4:00 p.m.

Eastern time on November 15, 2004 (the "Objection Deadline").
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PLEASE TAKE FURTHER NOTICE that only those objections made

in writing and timely filed and received by the Objection Deadline will be considered

by the Bankruptcy Court at the Hearing, and that if no objections to the Motion are

timely filed and served in accordance with the procedures set forth herein, the

Bankruptcy Court may enter an order granting the Motion without further notice. 

Dated: New York, New York
November 3, 2004

SKADDEN, ARPS, SLATE, MEAGHER
         & FLOM LLP

   

/s/ D. J. Baker                                             
D. J. Baker (DB 0085)
(A Member of the Firm)
Frederick D. Morris (FM 6564)
Four Times Square
New York, New York  10036-6522
(212) 735-3000

Attorneys for Debtors and 
  Debtors-in-Possession



 

Hearing Date: November 16, 2004 at 10:00 a.m.
Objections Due: November 15, 2004 at 4:00 p.m.

SKADDEN, ARPS, SLATE, MEAGHER & FLOM LLP
Four Times Square
New York, New York 10036-6522
(212) 735-3000
D.J. Baker (DB 0085)
Frederick D. Morris (FM 6564)

Attorneys for RCN Corporation, et al.,
Debtors and Debtors-in-Possession

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 

            In re

RCN CORPORATION, et al., 

Debtors.

x
:
:
:
:
:
:
:

Chapter 11 

Case No. 04-13638 (RDD)

(Jointly Administered)

- - - - - - - - - - - - - - - - - - - - -- - - - - - - - - - - - - x

MOTION FOR ORDER UNDER 11 U.S.C. §§ 105(a),
363(b), 503(b) AND 507 AUTHORIZING, APPROVING, AND

RATIFYING (I) COMMITMENTS FOR CONVERTIBLE SECOND-
LIEN NOTES, (II) PLACEMENT AGENT AGREEMENT, AND

(III) PAYMENT OF RELATED FEES AND EXPENSES

RCN Corporation ("RCN") and certain of its direct and indirect

subsidiaries, debtors and debtors-in-possession in the above-captioned cases (collec-

tively, the "Debtors"), hereby submit this motion for entry of an order under 11

U.S.C. §§ 105(a), 363(b), 503(b) and 507 authorizing, approving, and ratifying (i)



1 In addition to RCN, TEC Air, Inc., RLH Property Corporation, RCN Finance, LLC and Hot
Spots Productions, Inc., all affiliates of RCN, commenced their chapter 11 cases on May 27,
2004. 
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commitment letters by D.E. Shaw Laminar Lending 2, Inc. ("Laminar") and/or its

affiliates and designees and certain members of the Creditors' Committee with

respect to the purchase of Convertible Second-Lien Notes (as defined herein) to be

issued by reorganized RCN as part of its exit financing upon confirmation of its joint

plan of reorganization; (ii) an agreement between the Debtors and Deutsche Bank

Securities Inc. ("Deutsche Bank") to serve as placement agent with respect to the

Convertible Second-Lien Notes; and (iii) payment of all related fees and expenses in

connection with the commitment letters and the placement agent agreement.  In

support of this motion, the Debtors rely on the Affidavit of Timothy Coleman (the

"Coleman Affidavit").  In further support of this motion, the Debtors respectfully

represent as follows:

BACKGROUND

1. On  May 27, 2004, RCN and certain other Debtors filed

voluntary petitions in this Court for reorganization relief under chapter 11 of title 11

of the United States Code (the "Bankruptcy Code").1  RCN Cable TV of Chicago,



2 RCN Telecom Services of Virginia, Inc., RCN Entertainment, Inc., 21st Century Telecom
Services, Inc. and ON TV, Inc., all affiliates of RCN, commenced their chapter 11 cases on
August 20, 2004. 
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Inc., an affiliate of RCN, commenced its chapter 11 case on August 5, 2004.  Certain

additional Debtors commenced their chapter 11 cases on August 20, 2004.2

2. The Debtors continue to manage and operate their business as

debtors-in-possession pursuant to Bankruptcy Code sections 1107 and 1108.

3. No trustee or examiner has been appointed in these chapter 11

cases.  On June 10, 2004, the United States Trustee for the Southern District of New

York appointed the Committee of Unsecured Creditors.  No other official commit-

tees have been appointed or designated in these chapter 11 cases.

4. The Court has jurisdiction over this matter under 28 U.S.C. §§

157 and 1334.  Venue is proper under 28 U.S.C. §§ 1408 and 1409.  This is a core

proceeding under 28 U.S.C. § 157(b)(2).

5. The statutory predicates for the relief requested herein are

Bankruptcy Code sections 105(a), 363(b), 503(b), and 507.

RELIEF REQUESTED

6. By this motion, the Debtors seek an order pursuant to 11

U.S.C. §§ 105(a), 363(b), 503(b) and 507 authorizing, approving, and ratifying (i)

commitment letters by Laminar and certain members of the Creditors' Committee

with respect to the purchase of Convertible Second-Lien Notes to be issued by
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reorganized RCN as part of its exit financing upon confirmation of its joint plan of

reorganization; (ii) an agreement between the Debtors and Deutsche Bank pursuant

to which Deutsche Bank will serve as placement agent with respect to the Convert-

ible Second-Lien Notes; and (iii) payment of all related fees and expenses in connec-

tion with the commitment letters and the placement agent agreement.

7. Copies of the commitment letters are attached hereto as

Exhibit A, Exhibit B, Exhibit C, and Exhibit D.  The placement agent agreement will

be in a form to be agreed to by the parties and will provide for a placement fee in an

amount equal to no more than 1.5% of the aggregate face amount of the Convertible

Second-Lien Notes that Deutsche Bank places.  The Debtors respectfully submit that

the decision to enter into these agreements and pay the related fees and expenses was

the product of arms' length negotiation, was conducted in good faith, represents a

sound exercise of the Debtors' business judgment, and should be approved.

BASIS FOR RELIEF

A. The Deutsche Bank
Exit Facility

8. Prior to commencement of these chapter 11 cases, during the

course of negotiations among the Debtors and their various creditor constituencies,

the Debtors and their advisors determined that a new financing facility, designed to

replace the Debtors' existing senior secured financing facility, afforded one of the

most viable means for a successful restructuring.  The additional working capital the
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Debtors would seek in such new funding also would be critical to stabilizing and

maintaining the Debtors' operations upon emergence from the restructuring process.

9. In furtherance of that goal, prior to commencing these chapter

11 cases, the Debtors' financial advisors approached numerous financial institutions,

including traditional asset-based lenders, investment banks, and commercial banks,

regarding the furnishing of a commitment letter to the Debtors to replace the existing

senior credit facility.  The Debtors and their investment bankers received proposals

from four financial institutions, including a proposal from Deutsche Bank and

Deutsche Bank AG Cayman Islands Branch.

10. Over the course of several weeks, the Debtors and their

advisors negotiated the economic and legal terms of each of the four proposals with

the respective lenders, and reviewed multiple revisions to the proposed commit-

ments.  After careful evaluation, and after consulting with their advisors and creditor

constituencies, the Debtors determined, in their business judgment, that Deutsche

Bank's proposal would best meet the Debtors' restructuring goals as well as their

ongoing working capital and general business needs.  Based on that conclusion, the

Debtors concentrated their efforts on negotiating and finalizing the terms of the

Deutsche Bank proposal.

11. Those negotiations resulted in the execution on May 24, 2004 

of a commitment letter and related documents that set forth Deutsche Bank's commit-



3 The Debtors have filed a motion requesting authority to increase the total amount of the
Senior First-Lien Financing from $285 million to $305 million, with the additional financing
to be utilized by the Debtors to purchase certain membership interests in Starpower Commu-
nications, LLC.  As described below, the amount of the Senior First-Lien Financing may be
increased by an additional $25 million to a total amount of $330 million.
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ment to provide a new senior exit financing facility to the Debtors (the "Deutsche

Bank Commitment Letter").  Pursuant to the Deutsche Bank Commitment Letter,

Deutsche Bank would provide an exit facility (the "Exit Facility") comprised of two

components:  (i) a senior first-lien secured credit facility in the principal amount of

$285 million plus a $25 million letter of credit facility (the "Senior First-Lien

Financing") and (ii) second-lien floating rate notes in the principal amount of $150

million (the "Second-Lien Notes").  Shortly after commencement of these chapter 11

cases, this Court entered an order authorizing, approving, and ratifying the Deutsche

Bank Commitment Letter and the Debtors' payment of the related fees and expenses.3

B. Alternative Exit
Financing Scenarios

12. On October 13, 2004, this Court entered an order approving

the Debtors' disclosure statement with respect to their proposed joint plan of reorga-

nization.  In the disclosure statement, the Debtors stated that they were considering

alternative exit financing structures which, if implemented, would alter certain terms

of the Exit Facility.  One alternative exit financing scenario, described in the disclo-

sure statement, that the Debtors have explored since August 2004 entails the issuance

of second-lien notes that are convertible into common stock of reorganized RCN in
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lieu of the Second-Lien Notes contemplated by the Exit Facility (the "Convertible

Second-Lien Notes").

13. This alternative was first brought to the Debtors' attention

during late July 2004 in the form of a proposal from Laminar, a significant financial

institution who is not a creditor of these estates.  The proposal contemplated Lami-

nar's acquisition of a majority of the Convertible Second-Lien Notes, with the

balance to be purchased by other investors.  In the following weeks, the Debtors had

discussions with Laminar about its proposal, and also with members of the Creditors'

Committee about the possibility of their agreeing to purchase Convertible Second-

Lien Notes offered to, and not purchased by, other creditors of the Debtors.  The

Debtors and their advisors also contacted other non-creditor institutions with respect

to the Convertible Second-Lien Notes.  Additionally, certain of the Debtors' general

unsecured creditors, other than the members of the Creditors' Committee, also

expressed significant interest in serving as placement agent with respect to, and

purchasing, the Convertible Second-Lien Notes. 

14. Under each of these various scenarios that the Debtors

considered, up to $150 million principal amount of Convertible Second-Lien Notes

would be issued either to Deutsche Bank or another financial institution acceptable to

the Debtors and the Creditors' Committee, who would serve as initial purchaser

and/or placement agent with respect to the Convertible Second-Lien Notes.  The
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Debtors contemplated that the Convertible Second-Lien Notes would be offered by

the placement agent to "accredited investors," as that term is defined pursuant to the

Securities Act of 1933, in a transaction intended to qualify as a private placement

under section 4(2) of the Securities Act.

15. To facilitate issuance of Convertible Second-Lien Notes, the

Debtors requested that certain members of the Creditors' Committee provide commit-

ments to purchase any Convertible Second-Lien Notes offered for resale to, and not

purchased by, other general unsecured creditors of the Debtors.  Under this scenario,

the Debtors contemplated that up to 49% of any Convertible Second-Lien Notes

would be offered for sale to general unsecured creditors of the Debtors who qualify

as accredited investors, subject to change as necessary in connection with syndication

efforts with respect to the Senior First-Lien Financing. 

C. Commitments for the
Convertible Second-Lien Notes

16. Since approval of the disclosure statement, the Debtors have

continued their discussions with Laminar, members of the Creditors' Committee,

other general unsecured creditors of the Debtors, and Deutsche Bank about the

Convertible Second-Lien Notes.  Based upon such discussions, the Debtors have now

finalized the key terms upon which reorganized RCN will issue Convertible Second-

Lien Notes, on terms consistent with those described in the disclosure statement, in

lieu of the Second-Lien Notes contemplated by the Exit Facility.



4 Placement agent agreements generally are form documents that contain provisions relatively
standard in the securities industry.  While the parties were not able to finalize their form of
placement agent agreement prior to the filing of this Motion, the Debtors do not believe that
there are any material terms to such agreements requiring disclosure (other than the fee), and
therefore determined not to delay the filing of this Motion pending agreement on the final
form of the document.

5 As is customary in the securities industry, the placement agent agreement will provide that
Deutsche Bank and all "indemnified parties," as defined therein, will be indemnified for any
loss or damages arising out of the restructuring transactions, except that the Debtors will not
have to indemnify Deutsche Bank for any losses or damages arising from the gross negli-
gence or willful misconduct of any indemnified person.
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17. Pursuant to the parties' agreements, Deutsche Bank will serve

as placement agent with respect to the Convertible Second-Lien Notes pursuant to a

form of placement agent agreement to be agreed to by the parties.4  Under the

placement agent agreement, Deutsche Bank will act as the placement agent in

connection with RCN's sale of the Convertible Second-Lien Notes.  As compensation

for such services, and subject to certain adjustments, Deutsche Bank will be entitled

to a placement fee in an amount equal to no more than 1.5% of the aggregate amount

of Convertible Second-Lien Notes sold by Deutsche Bank, plus reasonable out-of-

pocket costs and expenses (including the costs of counsel).5  The Debtors have

agreed to facilitate the offering of Convertible Second-Lien Notes by furnishing to

Deutsche Bank a list of holders of general unsecured claims that the Debtors believe

qualify as accredited investors.

18.  Laminar has agreed to purchase up to $100 million principal

amount of the Convertible Second-Lien Notes pursuant to the commitment letter



6 As indicated above, such percentage is subject to change as necessary in connection with
Deutsche Bank's syndication efforts with respect to the Senior First-Lien Financing.
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attached hereto as Exhibit A.  As described above, however, the parties have agreed

that up to 49% of the Convertible Second-Lien Notes will be offered for sale to

general unsecured creditors of the Debtors who qualify as accredited investors.6 

Pursuant to this agreement, Laminar's commitment amount may be reduced to the

extent Convertible Second-Lien Notes are purchased by such creditors.  A chart

indicating the amounts of Convertible Second-Lien Notes Laminar will purchase

under different scenarios is contained in the commitment letter.

19.  Certain members of the Creditors' Committee have committed

to purchase Convertible Second-Lien Notes offered for resale to, and not purchased

by, other general unsecured creditors of the Debtors.  In particular, Romulus Hold-

ings, Inc., and its affiliates have agreed to purchase up to $10 million principal

amount of the Convertible Second-Lien Notes pursuant to the commitment letter

attached hereto as Exhibit B; Tudor Investments Corporation has agreed to purchase

up to $29 million principal amount of the Convertible Second-Lien Notes pursuant to

the commitment letter attached hereto as Exhibit C; and York Capital Management

has agreed to purchase up to $11 million principal amount of the Convertible

Second-Lien Notes pursuant to the commitment letter attached hereto as Exhibit D.



7 As noted above in footnote 4, the Debtors have filed a motion requesting authority to increase
the total amount of the Senior First-Lien Financing by $20 million to be utilized by the
Debtors to purchase certain membership interests in Starpower Communications, LLC. The
potential increase in the Senior First-Lien Financing of $25 million is in addition to the $20
million increase contemplated by the Starpower acquisition.

8 This description of the Convertible Second-Lien Notes is qualified in its entirety by the actual
terms contained in the commitment letters.  In the event of any inconsistency between this
summary and the terms contained in the commitment letters, the terms of the commitment
letters control.
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20. The Debtors currently are in discussions with Deutsche Bank

about the possibility of the Senior First-Lien Financing amount being increased by

another $25 million pursuant to, and in accordance with, the Deutsche Bank commit-

ment letter previously approved by this Court.7  If such increase occurs, then the

aggregate amount of Convertible Second-Lien Notes will be reduced from $150

million to $125 million.  The amount of the Convertible Second-Lien Notes to be

purchased by Laminar and the members of the Creditors' Committee accordingly will

be reduced as provided for in their respective commitment letters.

D. Terms of the Convertible
Second-Lien Notes

21. The Convertible Second-Lien Notes will be issued pursuant to

an indenture by way of a private placement.  Pertinent terms of the Convertible

Second-Lien Notes are as follows:8

Interest: Interest on the Convertible Second-Lien Notes will be equal to
7.5% per annum, plus 2.0% per annum on overdue principal,
interest, and other amounts.  This rate compares favorably to
that contemplated by the original Second-Lien Notes, which
was equal to the Eurodollar rate plus 8%.
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Maturity: The final maturity date of the Convertible Second-Lien Notes 
shall be 7½ years from the effective date of the plan and the
closing on the Exit Facility.

Guarantees: Each direct and indirect domestic subsidiary of RCN that
guarantees the Senior First-Lien Financing shall provide an
unconditional guaranty of all amounts owing under the Con-
vertible Second-Lien Notes.

Security/Collateral: RCN and each guarantor shall grant valid and perfected sec-
ond-priority "silent" liens and security interests in the collat-
eral that initially secures the Senior First-Lien Financing,
which is comprised of substantially all property of each of
RCN and each guarantor (as further described in an
intercreditor agreement to be finalized between the parties).

Conversion: Each $1,000 face amount of Convertible Second-Lien Notes
shall be initially convertible into 41.6667 shares of new com-
mon stock of reorganized RCN.  This conversion ratio repre-
sents an initial conversion premium of 20% of the assumed
initial stock price of $20.00 per share, or an initial conversion
price of $24.00.  If the Debtors acquire all membership inter-
ests in Starpower Communications, LLC not currently owned
by them, then (i) each $1,000 face amount of Convertible
Second-Lien Notes shall be initially convertible into 39.7456
shares of new common stock of reorganized RCN, (ii) the
assumed initial stock price will be $20.97 per share, and (iii)
and the initial conversion price will be $25.16 per share. 

Governance: Laminar shall receive the right, but not the obligation, to
nominate one qualified candidate for election as a director of
RCN, with such director's term to begin on the effective date
of the plan and closing on the Exit Facility, and to be included
as a nominee in the proxy statement of RCN; provided that if
Laminar does not actually purchase Convertible Second-Lien
Notes at the closing, Laminar shall no longer have this right. 
This right shall continue through the closing date and thereaf-
ter for as long as Laminar and its affiliates and designees
continue to hold at least 40% of the outstanding Convertible
Second-Lien Notes; any director serving at the nomination of
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Laminar after Laminar and its affiliates no longer hold at least
40% of the outstanding Convertible Second-Lien Notes shall
be subject to replacement in accordance with RCN's certificate
of incorporation and bylaws.  Upon resale of the Convertible
Second-Lien Notes by Laminar, this right shall not be transfer-
able.

Change
of Control: Each holder of Convertible Second-Lien Notes will be entitled

to require RCN, and RCN must offer, to repay the Convertible
Second-Lien Notes held by such holder at a price of 101% of
the principal amount thereof, plus accrued interest, upon the
occurrence of a Change of Control (to be defined).  In addi-
tion, if on or prior to the third anniversary of the effective date
of the Plan and closing on the Convertible Second-Lien Notes
a Change of Control shall occur pursuant to which 75% or
more of the consideration for the RCN’s common stock con-
sists of cash, property or securities that are not listed on a
national securities exchange or quoted on a national inter-
dealer quotation system, the purchasers may require RCN, and
RCN must offer, to repurchase the Convertible Second-Lien
Notes held by the purchasers at a price of 107% of the princi-
pal amount thereof, plus accrued and unpaid interest thereon. 
After such third anniversary date, only the repurchase option at
101% will apply.

Commitment: Each of Laminar and the members of the Creditors' Committee
shall receive a commitment fee of 1.0% of the maximum face
amount of their initial commitments upon entry of an order
approving the commitment letters.

Termination: The commitments for the Convertible Second-Lien Notes will
terminate on January 31, 2005 (the "Expiration Date"), unless
definitive documentation with respect to the Convertible
Second-Lien Notes has been executed and delivered, the
restructuring has been consummated, and the Convertible
Second-Lien Notes have been issued.  RCN is entitled to
extend the Expiration Date (i) on or before January 15, 2005
through February 28, 2005 by paying a fee of 0.25% of the
maximum face amount of the initial commitments and (ii) on
or before February 15, 2005 through March 31, 2005 by pay-
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ing an additional fee of 0.25% of the maximum face amount of
the initial commitments.

Covenants: The Convertible Second-Lien Credit Notes will contain cove-
nants, representations, and warranties usual and appropriate
for facilities and transactions of this type.

22. The Debtors have concluded that the fees described above are

reasonable and appropriate for a financing of this nature and size.  Moreover, as

described in the Coleman Declaration, the Debtors have determined that they derive

significant benefit from the economic terms of the Convertible Second-Lien Notes,

including the net lower cost of funds, and in locking in these commitments at this

time.  Indeed, the prospects for a successful syndication of the Senior First-Lien

Financing (scheduled to commence in early November, 2004) are enhanced now that

the junior financing contemplated by the Convertible Second-Lien Notes is commit-

ted.

23. Based on the foregoing, the Debtors therefore request that the

Court authorize, approve, and ratify the Debtors' entry into the placement agent

agreement and the commitment letters, along with payment of related fees and

expenses (including any indemnities), as valid administrative expenses under

sections 503(b) and 507 of the Bankruptcy Code.

APPLICABLE AUTHORITY

24. Bankruptcy Code section 363(c)(1) authorizes a debtor-in-

possession to use property of the estate in the ordinary course of business without
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court approval.  Bankruptcy Code section 363(b) permits a debtor-in-possession to

use property of the estate "other than in the ordinary course of business" after notice

and a hearing.  Additionally, Bankruptcy Code section 105(a) allows a court to "issue

any order, process, or judgment that is necessary or appropriate to carry out the

provisions of [the Bankruptcy Code]."

25. Court's in this district and elsewhere consistently have held

that transactions pursuant to 363(b) should be approved if the debtor demonstrates a

sound business justification for implementing it.  See In re Lionel Corp., 722 F.2d

1063, 1071 (2d Cir. 1983); In re Delaware Hudson Ry. Co., 124 B.R. 169, 179

(Bankr. D. Del. 1991).  Once the debtor articulates a valid business justification,

"[t]he business judgment rule 'is a presumption that in making a business decision the

directors of a corporation acted on an informed basis, in good faith and in the honest

belief that the action taken was in the best interests of the company.'"  In re Integrated

Resources, Inc., 147 B.R. 650, 656 (S.D.N.Y. 1992) (quoting Smith v. Van Gorkom,

488 A.2d 858, 872 (Del. 1985)). 

26. As noted by this Court, the business judgment standard under

Bankruptcy Code section 363(b), at least in the Second Circuit, differs slightly from

the standard in other contexts because "it is the bankruptcy judge's business judgment

that is supposed to be applied."  In re RCN Corp., Case No. 04-13638 (RDD), June

22, 2004 Hr'g Tr. ¶¶ 50:24–50:2, at 46.  But this Court also noted that in certain
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circumstances, the bankruptcy judge will give significant deference to a debtor's

business judgment:

[B]ankruptcy judges and district judges in this district
have been quick to, in the proper circumstances, defer
in large part to the debtors' business judgment, particu-
larly where the creditors' committee and the majority of
the parties in interest support that judgment . . . partic-
ularly . . . where the action that's being proposed to be
taken by the debtor was the result of a competitive
market-driven bidding process.

In re RCN Corp., June 22, 2004 Hr'g Tr. ¶¶ 51:3–12, at 46.  Similarly, under section

105(a) of the Bankruptcy Code, the Court has broad authority under its equitable

powers to fashion any order or decree that would preserve or protect the value of the

debtor's assets.  See, e.g., Adelphia Communs. Corp. v. Rigas, 2003 U.S. Dist.

LEXIS 9349, at *12 (S.D.N.Y. 2003) ("Section 105 of Title 11 provides the bank-

ruptcy courts with a broad range of equitable powers over cases within its jurisdic-

tion"); Griffin v. Bonapfel (In re All American of Ashburn, Inc.), 805 F.2d 1515,

1517 (11th Cir. 1986) (per curiam) (noting that section 105(a) provides authority for

bankruptcy courts to protect estate property).

27. Finally, Courts consistently have recognized the needs of

chapter 11 debtors to enter into agreements similar to the commitments if the fees are

negotiated in good faith and in the best interests of the debtors' estates.  See e.g., In re

Magnatrax Corp., 2003 WL 22287541 at *10 (Bankr. D. Del. Nov. 17, 2003) (order

approving pre-funding commitment fees for exit credit agreement in connection with
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plan of reorganization where parties engaged in "good faith, arms' length negotia-

tions"); In re Carmike Cinemas, Inc., Case No. 00-33-2 (SLR), Docket No 2085

(Bankr. D. Del. Jan. 3, 2002) (order approving commitment letter in connection with

plan of reorganization, including commitment and closing fees were "in the best

interests of the Debtors and all parties in interest").

28. Given the benefits expected to accrue to the Debtors as a result

of the Convertible Second-Lien Notes, this Court should approve the placement

agent agreement and commitment letters.  The proposed terms of the Convertible

Second-Lien Notes were agreed upon only after an exhaustive marketing process that

began months prior to the commencement of these chapter 11 cases, and only after

lengthy negotiations conducted at arms' length and in good faith.  The lower interest

rate contemplated by the Convertible Second-Lien Notes compares favorably to that

contemplated by the original Second-Lien Notes.  The proposed fees and charges are

within the parameters of market fee structures for similar, extensively negotiated,

financing arrangements.

29. Commitments at this time for the Convertible Second-Lien

Notes also will assist Deutsche Bank as it commences the process of syndicating, and

obtaining commitments for, the Senior First-Lien Financing.  Prospective partici-

pants in the Senior First-Lien Financing will know that the junior financing provided

by the Convertible Second-Lien Notes is fully committed, and that there is, therefore,
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no risk to the Exit Facility that otherwise may be the case without the commitments

provided by Laminar and the members of the Creditors' Committee.  Based upon all

the foregoing, the Debtors respectfully request that the motion be granted at this time. 

Moreover, consistent with the terms of the agreements, the Debtors respectfully

request that the Court authorize, approve, and ratify the payment of the fees and

expenses under sections 503(b) and 507 of the Bankruptcy Code.

30. The Debtors submit that no new or novel issue of law is

presented with respect to the matters contained herein.  Because the relevant authori-

ties in support of the requested relief are cited in this motion, the Debtors request that

the requirement of the service and filing of a separate memorandum of law under

Local Bankr. R. 9013-1(b) be deemed satisfied.
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WHEREFORE, the Debtors respectfully request that the Court enter

an order (i) authorizing, approving, and ratifying each of the commitment letters,

copies of which are attached hereto as Exhibit A, Exhibit B, Exhibit C, and Exhibit

D; (ii) authorizing, approving, and ratifying the payment of the fees and expenses

contemplated thereby and with respect to the placement agent agreement, including,

but not limited to, any fees and indemnities, and granting such payments priority as

administrative expense claims under section 503(b)(1) and 507(a)(1) of the Bank-

ruptcy Code; (iii) authorizing, approving and ratifying all indemnity obligations of

the Debtors set forth in such agreements, and (iv) granting such other and further

relief as is just and proper.

Dated: New York, New York
November 3, 2004

SKADDEN, ARPS, SLATE, MEAGHER
& FLOM LLP

  /s/ D.J. Baker                                                    
D.J. Baker (DB 0085)
(Member of the Firm)
Frederick D. Morris (FM 6564)
Four Times Square
New York, New York  10036-6522
(212) 735-3000

Attorneys for Debtors and 
  Debtors-in-Possession
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1 Unless otherwise defined herein, capitalized terms used herein shall have the
meanings ascribed to them in the Motion.

 

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK
- - - - - - - - - - - - - - -- - - - - - - - - - - - - - 

In re

RCN CORPORATION, et al., 

Debtors.

- - - - - - - - - - - - - - -- - - - - - - - - - - - - -

x
:
:
:
:
:
:
:
x

Chapter 11 

Case No. 04-13638 (RDD)

(Jointly Administered)

ORDER UNDER 11 U.S.C. §§ 105(a),
363(b), 503(b) AND 507 AUTHORIZING, APPROVING, 

AND RATIFYING (I) COMMITMENTS FOR CONVERTIBLE
SECOND-LIEN NOTES, (II) PLACEMENT AGENT AGREEMENT,

AND (III) PAYMENT OF RELATED FEES AND EXPENSES
     

 Upon the motion (the "Motion")1 of the Debtors for entry of an order

under 11 U.S.C. §§ 105(a), 363(b), 503(b) and 507 authorizing, approving and ratifying

(i) commitment letters by D.E. Shaw Laminar Lending 2, Inc. and/or its affiliates and

designees and certain members of the Creditors' Committee with respect to the pur-

chase of Convertible Second-Lien Notes to be issued by reorganized RCN as part of its

exit financing upon confirmation of its joint plan of reorganization, copies of which

were attached to the motion (the "Commitment Letters"); (ii) an agreement to be agreed

upon between the Debtors and Deutsche Bank Securities Inc. ("Deutsche Bank")

pursuant to which Deutsche Bank will serve as placement agent with respect to the

Convertible Second-Lien Notes in exchange for a placement fee in an amount equal to
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no more than 1.5% of the aggregate face amount of the Convertible Second-Lien

Notes that Deutsche Bank places (the "Placement Agent Agreement"); and (iii)

payment of all related fees and expenses in connection with the Commitment Letters

and the Placement Agent Agreement; and the Court having reviewed the Motion and

the Coleman Declaration; and it appearing that notice of the Motion was good and

sufficient under the particular circumstances and that no other and further notice be

given; and upon the record herein; and after due deliberation thereon; and good and

sufficient cause appearing therefor, it is hereby

FOUND AND DETERMINED THAT:

A. The terms of the Commitment Letters and the Placement

Agent Agreement, including the fees, expenses, and indemnities contemplated

thereby, were negotiated in good faith and at arms' length;

B. The Debtors' determination to enter into the Commitment

Letters and the Placement Agreement constitutes a sound exercise of the Debtors'

business judgment and is in the best interests of the Debtors, their estates, their

creditors, and other parties in interest; and it is therefore

ORDERED, ADJUDGED, AND DECREED THAT:

1. The Motion is GRANTED.

2. The Debtors' execution of each of the Placement Agent Agree-

ment and the Commitment Letters is ratified and the Debtors are hereby authorized and
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empowered to perform the obligations set forth in each of such documents and the

obligations incurred by them thereunder, including the indemnities in respect thereof.

3. The fees and expenses payable by the Debtors under each of the

Placement Agent Agreement and the Commitment Letters shall be entitled to priority as

administrative expense claims under sections 503(b)(1) and 507(a)(1) of the Bank-

ruptcy Code, including the payment of customary indemnities, as and when they

become due and shall be paid when and as provided for under the Placement Agent

Agreement and the Commitment Letters.

4. Consistent with the terms of the Commitment Letters, the fees

and expenses payable thereunder will be fully earned and non-refundable upon entry of

this Order.

5. The Debtors' indemnity obligations set forth in the Placement

Agent Agreement and the Commitment Letters or in any of the documents entered into

in connection thereto are hereby authorized and approved and the Debtors are hereby

authorized and empowered to perform any such obligations.
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6. The requirement of Local Bankr. R. 9013-1(b) that any motion

filed shall be accompanied by a separate memorandum of law is satisfied by the

Motion.

Dated: New York, New York
November ____, 2004

____________________________________
HON. ROBERT D. DRAIN
UNITED STATES BANKRUPTCY JUDGE


