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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

............................ X
: Chapter 11
Inre _
Case No. 04-13638 (RDD)
RCN CORPORATION, et al.,
. : (Jointly Administered)
Debtors. :

---------------------------- X

CLAIMANT NYTALYA SMITH-BROWN RESPONSE TO DEBTORS’ SECOND
OMNIBUS OBJECTION PURSUANT TO 11 U.S.C. §§502(b) AND 516(b) AND FED. R.

BANKR. P. 3003 AND 3007 TO CLAIMS (CLAIM NO. 1325)

Claimant Nytalya Smith-Brown (Claim No. 1325), by her attorneys, hereby responds to

the Second Omnibus Objection Pursuant to 11 U.8.C. §§502(b) and 510(b) and Fed. R. Bankr. P.
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3003 and 3007 (the “Second Omnibus Objection”) made by RCN Corporation and certain of its
direct and indirect subsidiaries, debtors and debtors-in-possession (the “Debtors™) to her Proof of

Claim filed on August 11, 2004,
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1.  OnMarch 19, 2004, Nytalya Smith-Brown (“Smith-Brown”) filed her Complaint
in the United States District Court for the Northern District of Illinois against defendant “RCN
Corporation”, alleging violations of the Americans With Disabilities Act, 42 U.5.C. §12101, et
seq. The case is captioned “Nytalya Smith-Brown, Plaintiff vs. RCN Corporation, Defendant™
and was given docket no. 04 C 2080. A copy of the Complaint is attached hereto as Exhibit A.

| 2. The Complaint’s opening Paragraph identifies the defendant as “RCN
Corporation”, and indicates, by way of a parenthetical with quotes, that the defendant is
thereinafter identified as “RCN” and paragraph. 1 of the Complaint alleges, inter alia, that “until
January, 2003, plaintiff was employed by the defendant, RCN”. (See Exhibit A)

3. On May 26, 2004, the defendant filed its Answer to the Complaint. In Paragraph
1 of its Answer, the defendant admits “that until January 2003, Plaintiff was employed by RCN”.

A copy of defendant’s Answer to the Complaint is attached hereto as Exhibit B. '

4, On June 9, 2004, counsel for the parties appeared before the Honorable William
Hibbler in the United States Dién'ict Court fof the Northern District of Illinois for an initial status
conference. At that status conference, counsel for the defendant represented to the Court that on
May 27, 2004, the defendant, RCN Corporation, and, apparently, certajn. of its direct and indirect
subsidiaries filed their voluntary petitions for relief under! chapter 11 of the United States
Bankruptcy Code. As such, counsel requested that all further litigation be stayed due to the
auntomatic stay imposed by Section 362 of the United States Bankruptcy Code. The request was
granted and the litigation was stayed pending the outcome of the bankruptcy proceedings.

5. Due to defendant’s bankruptcy filing, Smith-Brown filed her Proof of Claim on

- August 11, 2004, a copy of which is attached hereto as Exhibit C.
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The Objection te Smith-Brown’s Claim

6. In the Second Omnibus Objection, the Debtors seck the entry of an order under 11
U.S.C. §§ 502(b) and 510(b) and Fed. R. Bankr, P. 3003 and 3007 disallowing and expunging in
their entirety certain Disputed Claims, inciuding Smith-Brown’s claim, on the ground that “such
claims represeht claims which were filed in these chapter 11 cases, but represent potential claims
against entities which are not debtors in these chapter 11 cases.”

7. The Second Omnibus Objection is supported by the Declaration of Anthony M.
Horvat. Mr. Horvat is identified as the individual responsible for reconciljpg the proofs of claim
filed in the instant chapter 11 cases. In his Declaration, Mr. Horvat statcé that he reviewed the
Debtors’ books and records and the proofs of claim relating to the Disputed Claims, and his
review reveals that RCN Corporation’s books and records do not indicate that Smith-Brown,
“currently is, or ever was, an employee of RCN Corporation. Raﬁer, the Books and Records
indicate that Ms. Smith-Brown was an employee of RCN Telecom Services of Illinois, LLC, a
non-Debtor subsidiary of RCN Corporation.” (See Declaration of Anthony M. Horvat, attached
hereto as Exhibit D, p. 15) |

8. Accordingly, Mr. Horvat states that he believes that “(a) Claim No. 1325 was
improperly filed in the chapter 11 case of RCN Corporation and (b) it is appropriate to disallow
and expunge such claim on the basis that it is not an obligation of any of the Debtors in these
chapter 11 cases.” (See Exhibit D, p. 15) |

Smith-Brown’s Response

9.  Based upon Mr. Horvat’s representation, Smith-Brown filed her Motion To
Reinstate Case, Remove From Bankruptcy Calendar And Amend Complaint To Correct

Misnomer in Case No. 04 C 2080 in the United States District Court for the Northern District of
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Illinois, a copy of which is attached hereto as Exhibit E (the “Motion to Reinstate™). In the
Motion to Reinstate, Smith-Brown requests (a) the reinstatement of the case and (b) leave to
amend the Complaint and correct defendant’s name to RCN Telecom Services of [llinois, LLC.

10.  Hearing on the Motion to Reinstate is set for November 3, 2004. If the relief
requested in the Motion to Reinstate is granted, Smith-Brown intends to withdraw the instant
Response and make no objection to tl';e Second Omnibus Objection. Due to the deadline for the
filing of this Response to ﬁe Second Omnibus Objection, however, in the event that the Motion
to Reinstate is denied and one of the Debtors is deemed to be her employer, Smith-Brown files
her Response to preserve her right to present arguments and evidence as to why Claim No. 1325
should not be disallowed and expunged. Further, Smith-Brown reserves the right to supplement
her Response, if necessary,

11.  Any reply by the Debtors should be served on:

Dolores Ayala

Schuyler, Roche & Zwirner, P.C.
One Prudential Plaza, Suite 3800
Chicago, Iilinois 60601

(312) 565-8314

(312) 565-8300 (fax)
dayala@srzlaw.com

12. Nytalya Smith-Brown is the individual who possesses the ultimate authority to
reconcile, seftle or otherwise resolve the claim. She can be contacted:

¢/o Dolores Ayala

Schuyler, Roche & Zwirner, P.C.
One Prudential Plaza, Suite 3800
Chicago, lllinois 60601

(312) 565-8314

(312) 565-8300 (fax)
davala@srzlaw.com

Smith-Brown_Employment Case - PLEAD.DOC 5



WHEREFORE, claimant Nytalya Smith-Brown, Claim No. 1325, respectfully
submits this Response to the Second Omnibus Objection Pursuant to 11 U.S.C. §§502(b) and
510(b) and Fed. R. Bankr. P. 3003 and 3007 (the “Second Omnibus Objection”) made by RCN
Corporation and certain of its direct and indirect subsidiaries, debtors and debtors-in-possession.

NYTALYA SMITH-BROWN

Xlrﬁk/\vt”

Joseph E. Gasperetti

Law Offices of _

Joseph E. Gasperetti, P.C.

1251 Avenue of the Americas

Suite 920

New York, New York 10020 :
212-688-1196

212-688-4168 fax

By:
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IN THE UNITED STATES DISTRICT COURT RE c T
NORTHERN DISTRICT OF ILLINOIS g,

R L

EASTERN DIVISION |
NYTALYA SMITH-BROWN, ) "~ MAR 128 2004 5
)
Plaintiff, ) Case No. A MBRAEL V1 " auns ;
) o~ mu&mﬁm‘f Sty |
vs. ) Judge: b - S S AT S PP
) / . R H
RCN CORPORATION, ) Magistrate Judge:
)
) JURY DEMAND MABISTRATE siimnar: acwans; N
Defendant. } o
mm\w R
COMPLAINT

Plaintiff, Nytalya Smith-Brown, by her attorneys, Charles H. Cole and Dolores Ayala, for

her Complaint against the defendant, RCN Corporation {“RCN"), states as follows:
PARTIES, JURISDICTION AND VENUE

1. Plaintiff, Ms. Smith-Brown, lives in Chicago, llinois with her husband and two
children. Ms. Smith-Brown is currently unemployed. As more fully explained below, until
January, 2003, Ms. Smith-Brown was employed by the defendant, RCN.

2. Defendant, RCN, is a Delaware corporation engaged in the business of providing
bundled phone, cable and high speed Internet services to consumers in various urban centers
throughout the country, including Chicago. RCN has over 300 persons in its employ.

3. This action arises under the Americans with Disabilities Act, 42 U.S.C. §12101, et
seg. (“ADA". This court has subject matter jurisdiction pursuaht to 28 U.S.C. §1331(b).

4. Prior to filing this Complaint, Ms. Smith-Brown exhausted her administrative
remed|es as required under Title VIi, 42 U. S.C. §2000(e) et seq., including the filing of a Charge
of Discrimination with the Equal Employment Opportunity Commission (“EEOC"). Contrary to :
the procedural requirements of Title Vil, the EEOC did not complete its investigation of Ms.

Smith-Brown’s Charge within 180 days after the Charge was filed. Accordingly, Ms. Smith-




Brown requested and received a Notice of Right to Sue from the EEOC on February 2, 2004. A
copy of the Notice of Right to Sue is attached hereto as Exhibit “A”.
| 5. Venue is proper in this district pursuant to 28 U.8.C. §1391(b), in that the events
giving rise to the claim occurred within this district.
FACTS APPLICABLE TO MS. SMITH-BROWN'S CLAIM

6. As of July, 2000, Ms. Smith-Brown was employed by RCN as a salaried and
commissioned Telesales Professional.

7. On October 2, 2002, Ms. Smith-Brown lost consciousness while at work and was
rushed, by ambulance, to Northwestern Memorial Hospital.

8. Ms. Smith-Brown was unable to return to work the following day, October 3, 2002,
nor was she able to feturn to work on October 7, 2002. Ms. Smith-Brown was formally
disciplined by RCN on October 8, 2b02 for the October 2, 2002 medical emergency as well as
for her October 3 and October 7, 2002 absences.

9. Ms. Smith-Brown's healthcare providers determined that she was suffering from
severe migraine headaches and clinically diagnosed Major Depression. Ms. Smith-Brown was
advised by her healthcare providers to seek a leave of absence of 12 weeks in order to attend
to these serious heaith and disabling conditions.

10. On October 10, 2002, Ms. Smith-Brown requested short-term disability leave
and/or FMLA leave for the period beginning October 10, 2002 through and including January 7,
2003.

14.  Upon information and belief, RCN employed an outside agency, Work & Well,
Inc., to process and review, on RCN's behalf, the medical certifications supporting Ms. Smith-
Brown’s request for short-term disability and/or FMLA leave.

12.  On November 26, 2002, and subsequently on December 6, 2002, Work & Well,
Inc., acting in the course and scope of its agency relationship with RCN and upon RCN's behalf,

denied Ms. Smith-Brown's request for short-term disability and/or FMLA leave for the period



beginning November 24, 2002. RCN ratified the decision iaken by Work & Well and denied Ms.
Smith-Brown's request for short-term disability and/for FMLA leave for the period beginning
November 24, 2002.

13. Throughout the period from October 10, 2002 through January, 2003, Ms. Smith-
Brown was under continual medical treatment. Ms. Smith-Brown's psychologists and her
neurologist recommended that, due td her continued state of severe depression, anxiety,
tearfulness, sleep impairment and ongoing migraine headaches, Ms. Smith-Brown should not
return to work at teast until January 7, 2003.

14. On December 27, 2002, RCN informed Ms. Smith-Brown in writing that uniess she
returned to work within iwo days, her empioyment would be terminated. A copy of RCN's
December 27, 2002 letter to Ms, Smith-Brown is attached as Exhibit B. Following consultation
with her healthcare provider, Ms. Smith-Brown informed RCN that she had not been released,
and was under doctor’s orders not to return to work. RCN responded by terminating Ms. Smith-
Brown's employment on January 2, 20.03, stating failure to return from leave as the reason for
her termination. A copy of RCN's termination letter is attached as Exhibit C.

MS. SMITH-BROWN’S CLAIM UUNDER THE ADA

15.  Ms. Smith-Brown is a “qualified person with a disability” within the meaning of 42
U.S.C. §12101. Sheis “qualified” in that she has the necessary prerequisites for the position of
Telesales Professional at RCN, and is able to perform the essential functions of her job with or
without reasonable accommodation. At the time of the events giving rise to this lawsuit, she had
a “disability” in that her medical conditions of severe migraine headaches and Major Depression
constituted a physical impairment that substantially limited one or more of her major life
activities, including working.

16. RCN was made aware of Ms. Smith-Brown's disability on October 2, 2002 when

Ms. Smith-Brown lost consciousness at work and was rushed to the hospital. RCN was further

made aware of Ms. Smith-Brown's disability when Ms. Smith-Brown communicated requests for



a reasonable accommodation, in the form of FMLA or short-term disability ieave, and when she
submitted her doctor's - recommendations that she not return to work at least until January 7,
2003. This request was reasonable in that it imposed no undue hardship upon RCN, and would
alleviate the disadvantage imposed by Ms. Smith-Brown's disability, which was the sole cause
of Ms. Smith-Brown's termination from RCN.

17.  RCN discriminated ag ainst Ms. Smith-Brown in violation of the ADA in that RCN:

(a) iook an adverse employment action against Ms. Smith-Brown when it formally
discipiined her on account of her disability in connection with the October 2, 2002
medical emergency described in Paragraph 7 above;

(b) failed and refused to engage in a meaningful interaciive process with Ms. Smith-
Brown andfor Ms. Smith-Brown's healthcare providers, despite having received
authorization to do so, once RCN became apprised of Ms. Smith-Brown's
disabling condition;

(¢) failed to identify the appropriate accommodation for Ms. Smith-Brown's disabling
condition, namely, FMLA or short-term disability leave, and denied her request
for that accommodation; and

(d) terminated Ms. Smith-Brown’s employment with RCN when her medical condition
rendered her unable, pursuant to doctors’ orders, to return to work at the time
demanded by RCN, which time ignored doctors’ orders.

18.  Ms. Smith-Brown engaged in discrimination counseling and filed a Charge of
Discrimination with the EEOC on February 8, 2003. As set forth above, the EEOC provided Ms.
Smith-Brown with a Notice of Right to Sue, entitling her to pursue her discrimination claims
before this Court.

19.  Since her discharge by RCN, and during the time that her administrative claims
of discrimination have been pending, Ms. Smith-Brown ﬁas been unable to find and maintain

employment except for a brief interval of time. As a result of the untawful discrimination by RCN

4



that she haé suffered, Ms. Smith-Brown has lost conéider‘abie income. n addition, the loss of
her job at RCN has caused Ms. Smith-Brown to lose medical benefits and to bear personally
expenses associated with her ongoing medical treatment, and has caused Ms. Smith-Brown
considerable emotional pain, anguish and distress. The damage that Ms. Smith-Brown has
incurred is continuous and ongoing.

WHEREFORE, Plaintiff, NYTALYA SMITH-BROWN, respectfully requests that this
Honorable Court:

A. Make an appropriate award of back pay to plaintiff;

B. Make an appropriate award of front pay to plaintiff;

C. Award pilaintiff such compensatory damages to which she may be entitled
under the evidence;

D. Enter an award for an amount of punitive damages deemed to be
appropriate by the Court;

E. Provide for the assessment of an appropriate amount of pre-judgment

interest on any monetary award made by the Court;
Enter an award for a reasonable amount of attorney’s fees;

G. Award plaintiff all costs and expenses incurred in the filing of this action;
and

H. Grant such other and further relief as the Court deems to be just and

appropriate.
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JURY DEMAND

Plaintiff hereby demands trial by jury.

NYTALYA SMITH-BR
v O\l J:\ (.
1

One of er Attorneys

Charles H. Cole #0482285

Dolores Ayala #6236649

SCHUYLER, ROCHE & ZWIRNER, P.C.
One Prudential Plaza

130 East Randolph Street, Suite 3800
Chicago, IL 60601

(312) 565-2400

391971v1
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g(  EMPLOYMENT OPPORTUNITY COMMISSION \ .

' NOTICE OF RIGHT TO SUE

{1asued on request}
To: Nytalya M. Smith-Brown "~ { From:
623 Farmview ’ Equal Employment Opportunity Commissien
University Park, Illinois 60466 Chicpgo District Office
500 West Madison Street, Suite 2800
7001 1940 0003 8828 5772 Chicago, Ilinois 60661-2511
On behalf of a person .;.xggn'md whose identity is CONFIDENTIAL
(29 C.F.R 1601.7(a)

Charge Number : EECC Representative - Telephone Number
210A302041 _ Eileen Sotak, Enforcement Supervisor (312) 3563-1316

{ See the additional information attached to this form)

70 THE PERSON AGGRIEVED: This is your NOTICE OF RIGHT TO SUE. It is issued at your request. If you intend to sue the respondent(s)
named in your charge, YOU MUST DO SO WITHIN NINETY (90) DAYS OF YOUR RECEIPT OF THIS NOTICE: OTHERWISE YOUR
RIGHT TO SUE IS LOST. . :

[II More than 180 days have expired since the filing of this charge.

D Less than 180 days have expired since the filing of this charge, but I have determined that the Commission will be unable to complete
' its process within 180 days from the filing of the charge. " ' S e

With the issuance of this NOTICE OF RIGHT TO SUE, the Commission is terminating its process with respect to this charge.

3 tthesbeen determined that thé Commission will continue to investigate your charge.

[ ADEA: While Tite VIl and the ADA require EEOC to issue this notice of right to suc befors you can bring 2 lawsuit, you may sue

under the Age Discrimination in Employment Act (ADEA) any time 60 days after your charge was fited until 90 days afier you
received notice that EEOC has completed action on your charge. o .

D Becausé EEOQC is closing yf)ur case, your fawsuit under the ADEA must be brought within 90 days of your receipt of this
notice. Otherwise, your right to sue is lost ’

[ =eocis éon(iuuin‘é its investigation. You will be notified when we have completed action and, if appropriate, our notice
will include notice of right to sue under the ADEA.

EPA: While Title VIi and the ADA require EEOC to issue this Notice of Right to Sue before you can bring a lawsuit, you already

have the right to sue under the Equat Pay Act (EPA) (You are not required to complain to any enforcement agency before bringing
an EPA suit in court). EPA suits must be brought within 2 years (3 years for willful violations) of the alleged EPA underpayment.

B L

/- 470

John P. Rowe, District Director 1

Enclosures ) EXHlBlT
Information Sheet '
Copy of Charge : % % ’

cc: Respondent(s) RCN Telecom

EEOC Form 161-B (Test 10/54)
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December 27, 2002

Nytalya Brown-Smith
623 Farmview
University Park, IL 60466

Dear Madam:

This is to inform you that Work & Well has denied your appeal for disability due to lack
of medical substantiation. Since the information they have received to date does not
support the claim, your absence from work is not authorized and your salary will not be
paid. '

You will have two business days from the date of this letter to return to work . Otherwise,
you will be subject to termination.

If you have any questions'regarding this letier, please contact me.

Sincerely,

mRohner

ES Rep
Human Resources
3D ReS-BAbS
Ce: Work & Well
Rache!l Kahan
File

EXHIBIT

i3




“RON

- / The live wire of
: communications:

- January 3, 2003

- .Nyfa/ya Smith-Brown ' : —
623 Farmview
University Park, IL 60466

RE:  RCN Chicago Separation of Employment -
Dear Ms. Smith-Brown. -

Effective January 2, 2003, you are being separated from employment due to your
failure to return from leave. S '

Tf you elected medical benefits, your benefits will terminate on January 31, 2003
and you will be eligible for COBRA on February 19, 2003. If applicable, your
COBRA packet will be forwarded to the above referenced address from our
corporate offices.

If you have any additional questions regarding your separation of employment,
please feel free to contact myself or J ade Augustine directly at #312-955-2265/
312-955-2004. -

Yours truly,

Rachel Rohner
Human Resources
RCN Chicago

Cc:  Jade Augustine, Makesha Benson, File, Work and Well, Rachel Kahan
EXHIBIT

(
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION
NYTALYA SMITH-BROWN, )
)
Plaintiff, ) Case No. 04 C 2080
)
v. )
)
RCN CORPORATION ) District Judge Hibbler
) Magistrate Judge Ashman
)
Defendant. )

DEFENDANT'S ANSWER TO THE COMPLAINT

NOW COMES DEFENDANT, RCN Corporation ("RCN") by and through its attorneys,
and in response to Plaintiff's Complaint, answers and states:

1. Plaintiff, Ms. Smith-Brown, lives in Chicago, lllinois with her husband and two children.
Ms. Smith-Brown is currently unemployed. As more fully explained below, until January, 2003,
Ms. Smith-Brown was employed by the defendant, RCN

ANSWER:

Other than to admit that until January 2003, Plaintiff was employed by RCN, RCN
is without knowledge to either admit or deny the allegations contained in paragraph 1 of
the Complaint. .

2. Defendant, RCN, is a Delaware corporation engaged in the business of providing bundled
phone, cable and high speed Intemet services to consumers in various urban centers throughout
the country, including Chicago. RCN has over 300 persons In its employ

ANSWER:

RCN admits the allegations contained in paragraph 2 of the Complaint.

3. This action arises under the Americans with Disabilities Act, 42 US.C. §12101, et seq.
("ADA™. This court has subject matter jurisdiction pursuant to 28 U.S.C. §1331(b).



ANSWER:

RCN denies it violated the ADA. RCN admits that jurisdiction is proper here.
4. Prior to filing this Complaint, Ms. Smith-Brown exhausted her administrative remedies
as required under Title VII, 42 U.S.C. §2000(e) et seq., including the filing of a Charge of
Discrimination with the Equal Employment Opportunity Commission ("EEOC"). Contrary to
the procedural requirements of Title VII, the EEOC did not complete its investigation of Ms.
Smith-Brown's Charge within 180 days after the Charge was filed. Accordingly, Ms. Smith-

Brown requested and received a Notice of Right to Sue from the EEOC on Febrary 2, 2004. A
copy fo the Notice of Right to Sueis attached hereto as Exhibit "A".

ANSWER:
RCN admits the allegations contained in paragraph 4 of the Complaint.
5. Venue is proper in this district pursuant to 28 U.S.C. §1391 (b), in that the events giving
rise o the claim occurred within this district.
ANSWER:
RCN admits the allegations contained in paragraph 5 of the Complaint.

6. Ag of July, 2000, Ms. Smith-Brown was employed by RCN as a salaried and
commissioned Telesales Professional.

ANSWER:
RCN admits Plaintiff was employed in Telesales in July 2000.

7. On October 2, 2002, Ms. Smith-Brown lost consciousness while at work and was rushed,
by ambulance, to Northwestern Memorial Hospital.

ANSWER:

RCN admits Plaintiff was taken to the hospital on October 2, 2002,
8. Ms. Smith-Brown was unable to return to work the following day, October 3, 2002, nor
was she able to retumn to work on October 7, 2002. Ms. Smith-Brown was formally disciplined

by RCN on October 8, 2002 for the October 2, 2002 medical emergency as well as for her
October 3 and October 7, 2002 absences.




ANSWER:

RCN admits Plaintiff called in sick on October 3 and 7. ROCN denies Plaintiff was
disciplined for the October 2 trip to the doctor. '

9. Ms. Smith-Brown's healthcare providers determined that she was suffering from severe
migrane headaches and clinically diagnosed Major Depression. Ms. Smith-Brown was advised

by her healthcare providers to seek a leave of absence of 12 weeks in order to attend to these
serious health and disabling conditions.

ANSWER:

RCN admits Plaintiff saw various healtheare providers and that the providers gave
her varying diagnoses and treatment regimens. RCN denies the other allegations in
paragraph 9,

10.  On October. 10, 2002, Ms. Smith-Brown requested short-term disability leave and/or
FMLA leave for the period beginning October 10, 2002 through and including January 7, 2003.

ANSWER:
RCN admits that Plaintiff received short-term disabilify leave and FMLA leave
beginning on October 10, 2002 but denies that the leaves extended to January 7, 2003.

11.  Upon information and belief, RCN employed an outside agency, Work & Well, Inc., to
process and review, on RCN's behalf, the medical certifications supporting Ms. Smith-Brown's
request for short-term disability and/or FMLA leave.

ANSWER:
RCN admits the allegations contained in paragraph 11 of the Complaint.

12. On November 26, 2002, and subsequently on December 6, 2002, Work & Well, Inc,,
acting in the course and scope of its agency relationship with RCN and upon RCN's behalf,
denied Ms. Smith-Brown's request for short-term disability and/or FMLA leave for the period
beginning November 24, 2002. RCN ratified the decision taken by Work & Well and denied
Ms. Smith-Brown's request for short-term disability and/or FMLA leave for the period beginning
November 24, 2002.




ANSWER:

RCN denies that Plaintiff was denied FMLA leave. RCN admits Work & Well
requested additional information to support her leaves, but affirmatively states that
without regard to the supporting information she did or did not provide, she remained out
on leave.

13.  Throughout the period from October 10, 2002 through January, 2003, Ms. Smith-Brown
was under continual medical treatment. Ms. Smith-Brown's psychologists and her neurologist
recommended that, due to her continued state of severe depression, anxiety, tearfulness, sleep
impairment and ongoing migraine headaches, Ms. Smith-Brown should not return to work at
least until January 7, 2003.

ANSWER:
RCN denies the Plaintiff was under "continnal medical treatment" or that her
doctors stated she should not return te work.

14. On December 27, 2002, RCN informed Ms. Smith-Brown in writing that unless she
returned to work within two days, her employment would be terminated. A copy of RCN's
December 27, 2002 letter to Ms. Smith-Brown is attached as Exhibit B. Following consultation
with her healthcare provider, Ms. Smith-Brown informed RCN that she had not been released,
and was under doctor's orders not to return to work. RCN responded by terminating Ms. Smith-
Brown's employment on January 2, 2003, stating failure to return from leave as the reason for
her termination. A copy of RCN's termination letter is attached as Exhibit C.

ANSWER:

Other than to deny Plaintiff's allegations that she was under doctor’s orders not to

return to work, that she so informed RCN, or that she was terminated in "response" to
anything, RCN admits the allegations contained in paragraph 14 of the Complaint.
15.  Ms. Smith-Brown is a "qualified person with a disability" within the meaning of 42
U.S.C. §12101. She is "qualified" in that she has the necessary prerequisites for the position of
Telesales Professional at RCN, and is able to perform the essential functions of her job with or
without reasonable accommodation. At the time of the events giving rise to this lawsuit, she had
a "disability" in that her medical conditions of severe migraine headaches and Major Depression
constituted a physical impairment that substantially limited one or more of her major life
activities, including working.

ANSWER:

RCN denies the allegations contained in paragraph 15 of the Complaint.




16. RCN was made aware of Ms. Smith-Brown's disability on October 2, 2002 when Ms.
Smith-Brown lost consciousness at work and was rushed to the hospital. RCN was further made
aware of Ms. Smith-Brown's disability when Ms. Smith-Brown communicated requests for a
reasonable accommodation, in the form of FMLA or short-term disability leave, and when she
submitted her doctor's recommendations that she not return fo work at least until January 7,
2003. This request was reasonable in that it imposed no undue hardship upon RCN, and would
alleviate the disadvantage imposed by Ms. Smith-Brown's disability, which was the sole cause of
Ms. Smith-Brown's termination from RCN. '

ANSWER:
RCN denies the allegations contained in paragraph 16 of the Complaint.
17. RCN discriminated against Ms. Smith-Brown in violation of the ADA in that RCN:

(a)  took an adverse employment action against Ms. Smith-Brown when it formally
disciplined her on account of her disability in connection with the October 2, 2002
medical emergency described in Paragraph 7 above;

(b) failed and refused to engage in a meaningful interactive process with Ms. Smith-
Brown and/or Ms. Smith-Brown’s healthcare providers, despite having received
authorization to do so, once RCN became apprised of Ms. Smith-Brown's
disabling condition;

{c) failed to identify the appropriate accommodation for Ms. Smith-Brown's disabling
condition, namely, FMLA or short-term disability leave, and denied her request
for that accommodation; and '

(d) terminated Ms. Smith-Brown's employment with RCN when her medical

condition rendered her unable, pursuant to doctors' orders, to retum to work at the
time demanded by RCN, which time ignored doctors' orders.

ANSWER:

RCN denies the allegations contained in paragraph 17 of the Complaint.
18, Ms. Smith-Brown engaged in discrimination counseling and filed a Charge of
Discrimination with the EEQC on February 8, 2003. As set forth above, the EEOC provided Ms.
Smith-Brown with a Notice of Right to Sue, entitling her to pursue her discrimination claims
before this Court.
ANSWER:

Without regard to whether or not she "engaged in discrimination counseling"”, RCN

admits the allegation contained in paragraph 18 of the Complaint.




19.  Since her discharge by RCN, and during the time that her administrative claims of
discrimination have been pending, Ms. Smith-Brown has been unable to find and maintain
employiment except for a brief interval of time. As a result of the unlawful discrimination by
RCN that she has suffered, Ms. Smith-Brown has lost considerable income. In addition, the loss
of her job at RCN has caused Ms. Smith-Brown to lose medical benefits and to bear personally
expenses associated with her ongoing medical treatment, and has caused Ms. Smith-Brown
considerable emotional pain, anguish and distress. The damage that Ms. Smith-Brown has
incurred is continuous and ongoing.

ANSWER:
RCN denies that it committed any unlawful practices or that Plaintiff suffered any
compensable damages.
AFFIRMATIVE DEFENSES
1. The Complaint fails to state a claim upon which relief can be granted.

2. All claims of Plaintiff, in any she had, are barbed because Plaintiff has failed to
mitigate her damages, if any.

3. All claims of Plaintiff, if any she had, are barred by the doctrine of estoppel.

WHEREFORE, RCN denies the Plaintiff is entitled to the relief prayed for in the Complaint.

Dated: May 26, 2004 Respectfully submitted,

CYWM UM

MICHAEL A. PAULL (ARDC #6194021)
JOSHUA D. HOLLEB (ARDC #6185409)
KLEIN DUB & HOLLEB, LTD.

660 LaSalle Place, Suite 100

Highland Park, IL 60035

847/681-9100




CERTIFICATE OF SERVICE

The undersigﬁed attorney hereby certifies that he caused a true and correct copy of the
foregoing Defendant's Answer to the Complaint to be served upon:

Dolores Ayala

Schuyler, Roche & Zwirner, P.C.
One Prudential Plaza

130 East Randolph Street, Suite 3800
Chicago, IL 60601

by depositing same in the U.S. mail, proper first class postage prepaid, this 27th day of May,

2004. /)/MM (/(/(/[

MICHAEL A. PAULL
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

................................ X
Inre Chapter 11
RCN CORPORATION, gt al., Case No. 04-13638 (RDD)
Debtors. (Jointly Administered)
x

--------------------------------

DECLARATION OF ANTHONY M. HORVAT IN SUPPORT OF
DEBTORS’ SECOND OMNIBUS OBJECTION TO CLAIMS

I, Anthony M. Horvat, hereby declare that the following is true to the
best of my knowledge, information and belief:

1'. } am the individua! designated by the Debtors with the
responsibility of reconciling the proofs of claim filed in the chapter 11 cases (the
"Chapter 11 Cases") of RCN Corporation and certain of its direct and indirect
subsidiaries, debtors and debtors-in-possession in the above-captioned chapter 11
cases (collectively, "RCN" or the "Debtors™).

2. 1 submit this declaration (the "Declaration”) in support of
Debtors' Second Omnibus Objection Pursuant To 11 U.S.C. §§ 502(b) And 510(b),
And Fed. R. Bankr, P. 3003 and 3007 (the "Objection”)! with respect to the claims

identified in Exhibits A through I (the "Disputed Claims”) annexed to the proposed
order. 1 make this Declaration on the basis of my review of the Debtors' books and

records (the "Books and Records”) and the Proofs of Claim (as defined below)

! Unless otherwise defined, capitalized terms used herein shall have the
meanings ascribed to them in the Objection.




relating to the Disputed Claims, together with any supporting or related documenta-
tion.

3. To date, holders of claims (the "Claimants”) have filed
approximately 2,060 proofs of claim (the "Proofs of Claim") in these chapter 11

¢ascs.

4. I have been personally involved in the review of each of the ..

Proofs of Claim and the Debtors' extensive efforts in reconciling the claims asserted
by Claimants with the Books and Records. In this regard, I (a) participated in the
review of the claims, identifying those claims that should potentially be allowed,
disallowed, or subordinated and (b) read the Objection and the proposed order with
respect to the Objection. Accordingly, I am familiar with the information contained
therein. During the claims reconciliation process, in the event there was uncertainty
as to the legal validity of a claim, I consulted with and followed the advice of
counsel.

3. Based on these efforts, the Debtors and 1 have determined,
that:

(a)  the Disputed Claims set forth in Exhibit A should be
disallowed and expunged in their entirety as such claims represent claims which
were filed in these chapter 11 cases but represent potential claims against entities
which are not Debtors in these chapter 11 cases (the "Non-Debtor Claims");

(b) the Disputed Claims set forth in Exhibit B to the

proposed order should be deemed filed in the chapter 11 case of another debtor as




such claims were filed in the chapter 11 case of the improper Debtor (the "Improper
Debtor Claims");

(¢)  the Disputed Claim set forth in Exhibit C to the
proposed order should be disallowed and expunged in its entirefy as such claim was
satisfied in its entirety prior to the Petition Date (the "Satisfied Claim");

(@)  the Disputed Claims set forth in Exhibit D to the
proposed order should be disallowed and expunged in their entirety because such
claims are improperly duplicative of a claim asserted against another Debtor (the
"Redundant Claims");

(e) the Disputed Claims set forth in Exhibit E to the
proposed order should be disallowed and expunged in whole or in part, as applicable,
because such claims, as filed, do not represent valid liabilities of the Debtors (the
"Claims Subject to Litigation and Dispute");

3 the Disputed Claims set forth in Exhibit F should be
disallowed and expunged in their entirety as such claims represent proofs of interest
of RCN's common stock and are not valid claims in the Debtors' chapter 11 cases
(the "Equity Interests™);

(@ the Disputed Claims set forth in Exhibit G to the
proposed order should be subordinated as such claims are claims by holders of
RCN's common stock for the types of claims specified in Bankruptcy Cede section

510(b) (the "Securities Claims");




(ﬁ) the Disputed Claims set forth in Exhibit H to the
proposed order are claims that should be disallowed and expunged in their entirety
because such claims do not represent debts actualty owed by the Debtors and the
claimants asserting such claims have failed to provide sufficient supporting docu-
mentation to permit the Debtors to properly evaluate such claims (the "Insufficient
Documentation Claims"); and

0] the Disputed Claims set forth in Exhibit I to the
proposed order are claims that should be disallowed and expunged in their entirety
because such claims were filed after the applicable bar date (the "Late Filed
Claims").

6. Non-Debtor Claims. The Non-Debtor Claims set forth on
Exhibit A do not represent liabilities of the Debtors. Rather, after a review of the
Books and Records, the Debtors have concluded that it is possible that the Non-
Debtor Claims may represent potential liabilities of non-Debtor subsidiaries of RCN
Corporation. For the reasons set forth herein, I believe that the Non-Debtor Claims
should be disallowed and expunged and are properly the subject of the Objection.

(a)  Donald Ascolese ("Claim No. 1337"). Claim No.

1337 asserts an unsecured priority claim in an unspecified amount for unpaid wages,
salaries, and compensation. Claim No. 1337 is asserted in the chapter 11 case of
RCN Corporation (Case No. 04-13638 (RDD)). The Books and Records do not
reflect that Mr. Ascolese is currently or ever was an employee of any of the Debtors.

Rather, the Books and Records indicate that Mr. Ascolese was an employee of RCN




Telecom Services of Philadelphia, Inc., a non-Debtor subsidiary of RCN Cbrpora-
tion. Additionally, Claim No. 1337 offers no basis for holding RCN Corporation
liable for the potential liability of one of its non-Debtor subsidiaries. For these
reasons, I believe that (a) Claim No. 1337 was improperly filed in the chapter 11
case of RCN Corporation and (b) it is appropriate to disallow and expunge such
claim on the basis that it is not an obligation of any of the Debtors in these chapter
11 cases.

(b)  Nicholas Bagley III (" Claim No. 2012"), Claim No.
2012 asserts a claim in the amount of $150,000 in connecfion with litigation entitled
Nicholas Bagley Il v. RCN Telecom Services of Philadelphia, Inc. (Case No. 2002-
02384; EEOC No. 17FA262131) pending before the Pennsylvania Human Relations
Commission. Mr. Bagley's complaint alleges employment discrimination based
upon his race. The Books and Records do not reflect that Mr. Bagley is currently, or
ever was, an employee of any of the Debtors. Rather, the Books and Records
indicate that Mr. Bagley was an employee of RCN Telecom Services of Philadelphia,
Inc., a non-Debtor subsidiary of RCN Corporation. Accordingly, the Books and
Records do not indicate that Mr. Bagley has a claim against the Debtors. For these
reasons, | believe Claim No. 2012 should be disallowed and expunged in its entirety
and is properly the subject of the Objection. Additionally, Claim No. 2012 offers no
basis for holding RCN Corporation liable for the potential liability of one of its non-
Debtor subsidiaries. For these reasons, | believe that (a) Claim No. 2012 was

improperly filed in the chapter 11 case of RCN Corporation and (b) it is appropriate




to disallow. and expunge such claim on the basis that it is not an obligation of any of
the Debtors in these chapter 11 cases.

(c)  Cavalier Telephone, LLC and Cavalier Telephone
Mid-Atlantic, LLC ("Claim Ne, 1313"). Claim No. 1313 asserts a general
unsecured claim in the amount of $119,363.69 on account of invoices for telecom-
munications services. Claim No. 1313 was asserted in the chapter 11 case of RCN
Corporation (Case No. 04-1363 8. (RDD)). The Books and Records do not indicate
that RCN Corporation or any Debtor coriducted business with Cavalier Telephone,
LLC or Cavalier Telephone Mid-Atlantic, LLC (collectively, "Cavalier”). To the
best of my knowledge, information and belief, the invoices underlying Claim No.
1313 relate to services rendered by Cavalier to non-Debtor subsidiaries of RCN
Corporation. For these reasons, I believe that (a) Claim No. 1313 was improperly
filed in the chapter 11 case of RCN Corporation and (b) it is appropriate to.disallow
and expunge such claim on the basis that it is not an obligation of any of the Debtors
in these chépter 11 cases.

(d)  Debra Craig (" Claim No. 9"). Claim No. 9 asserts a
general unsecured claim in the amount of $425,000 in connection with litigation
entitled Debra K. Craig v. RCN Corporation, RCN Telecom Services, Inc., ENET
Holding, Inc., et al. (Case No 04-00671) pending before the United State District
Court for the Eastern District of Pennsylvania. Ms. Craig's complaint alleges that

she was wrongfully terminated. Claim No. 9 is asserted in the chapter 11 case of

RCN Corporation (Case No. 04-13638 (RDD)). The Books and Records do not




. reflect that Ms. Craig is currently, or ever was, an employee of any of the Debtors.
Rather, the Books and Records indicate that Ms. Craig was an employee of RCN
Telecom Services Inc., a non-Debtor subsidiary of RCN Corporation. Additionally,
neither Claim No. 9 nor Ms. Craig's complaint offer any basis for holding RCN
Corporation liable for the potential liability of its non-Debtor subsidiaries. For these
reasons, [ believe that (a) Claim No. 9 was improperly filed in the chapter 11 case of
RCN Corporation and (b) it is appropriate to disallow and expunge such claim on the
basis that it is not an obligation of any of the Debtors in these chapter 11 cases.

(e)  William Daniel ("Claim No. 883"). Claim No. 883
asserts an unsecured priority claim in the amount of $957.60 on account of unpaid
compensation that was allegedly earned for the period from May 13, 2004 through
June 11, 2004. Claim No. 883 is asserted in the chapter 11 case of RCN Corpora-
tion {Case No. 04-13638 (RDD)). The Books and Records do not reflect that Mr.
Daniel is currently, or ever was, an employee of any of the Debtors. Rather, the
Books and Records indicate that Mr. Daniel was an employee of RCN Telecom
Services of Philadelphia, Inc., a non-Debtor subsidiary of RCN. Additionally, Claim
No. 883 does not offer any basis for holding RCN Corporation liable for the potential
liability of a non-Debtor subsidiary. For these reasons, I believe that (a) Claim No.
883 was improperly filed in the chapter 11 case of RCN Corporation and (b) it is
appropriate to disallow and expunge such claim on the basis that it is not an obliga-

tion of any of the Debtors in these chapter 11 cases.




(f)  William Davieu ("Claim No. 326"). Claim No. 326
asserts an unsecured priority claim in the amount of $10,000. Claim No. 326 is
asserted in the chapter 11 case of RCN Corporation (Case No. 04-13638 (RDD)).
The claimant asserts on the claim form that his losses are from the purchase of an
Adelphia Communications Bond on March 1, 2001. Adelphia Communications is
not a Debtor in these chapter 11 cases and is not a non-Debtor subsidiary of RCN
Corporation. For these reasons, I believe that (a) Claim No. 326 was improperly
filed in the chapter 11 case of RCN Corporation and (b) it is appropriate to disallow
and expunge such claim on the basis that it is not an obligation of any of the Debtors
in these chapter 11 cases,

(g)  Troy Fisher ("Claim No, 36"). Claim No. 36 asserts
an unsecured nonpriority claim in the amount of $1,000,000 in connection with
litigation entitled Troy Fisher v. The City of New York, Time Warner, Inc. and RCN
Corporation (Case No. 109051/03) pending in the Supreme Court of the State of
New York, County of New York. The complaint alleges injuries resulting from the
negligence of the defendants' maintenance of a sidewalk in New York City. Claim
No. 36 is asserted in the chapter 11 case of RCN Corporation (Case No. 04-13638
(RDD)). RCN Corporation does not conduct any business in the state of New York.
The only entity related to RCN Corporation which may be liable for the claims
alleged by Mr. Fisher's complaint is RCN Telecom Services, Inc., a non-Debtor
subsidiary of RCN Corporation. Furthermore, neither Claim No. 36 nor Mr. Fisher's

complaint provide any basis for holding RCN Corporation liable for the alleged




conduct of any of its non-Débtor subsidiaries. For these reasons, 1 believe that (a)
Claim No. 36 was improperly filed in the chapter 11 case of RCN Corporation and
(b) it is appropriate to disallow and expunge such claim on the basis that it is not an
obligation of any of the Debtors in these chapter 11 cases.

(h)  David Fletcher ("Claim No. 1097"). Claim No. 1097
asserts a general unsecured claim in the amount of $59,400 in connection with
litigation entitled David Fletcher v. RCN Corporation (Case No. 04-00198) pending
in the Norfolk Superior Court, Norfolk, Massachusetts. Mr. Fletcher alleged that he
was wrongfully terminated. Claim No. 1097 is asserted in the chapter 11 case of
RCN Corporation (Case No. 04-13638 (RDD)). The Books and Records do not
reflect that Mr. Fletcher is currently, orever was, an employee of any of the Debtors.
Rather, the Books and Records reflect that Mr. Fletcher was employed by RCN-
BECOCOM, LLC, a non-Debtor subsidiary of RCN. For this reason, I believe that
(a) Mr. Fletcher's litigation is improperly asserted against RCN Corporation, (b)
Claim No. 1097 was improperly filed in the chapter 11 case of RCN Corporation,
and () it is appropriate to disallow and expunge such claim on the basis that it is not
an obligation of any of the Debtors in these chapter 11 cases.

) HSN LP (d/b/a Home Shopping Network) (" Claim
No. 1349"). Claim No. 1349 asserts a contingent, unliquidated claim which may
arise under an affiliation agreement between HSN LP ("HSN") and RCN Telecom

Services, Inc. The claims agent has docketed Claim No. 1349 in the chapter 11 case

of RCN Corporation (Case No. 04-13638 (RDD)). HSN attempted to file Claim No.




1349 in the chapter 11 case of RCN Telecom Services, Inc. RCN Telecom Services,
Inc., however, is not a chapter 11 debtor in these chapter 11 cases. Further, RCN
Corporation is not a party to the affiliation agreement and not responsible for any
amounts which may become due under the affiliation agreement. For these reasons, |
believe that (a) Claim No. 1349 was improperly filed in the chapter 11 case of RCN
Corporation and (b) it is appropriate to disallow and expunge such claim on the basis
that it is not an obligation of any of the Debtors in these chapter 11 cases.

G) George Kirkpatrick (""Claim No. 31"). Claim No.
31 asserts a claim against RCN Corporation in an unspecified amount for unpaid
wages, salaries, and compensation. Claim No. 31 is asserted in the chapter 11 case
of RCN Corporation (Case No. 04-13638 (RDD)). The Books and Records do not
reflect that Mr. Kirkpatrick is currently, or ever was, an employee of any of the
Debtors. Rather, the Books and Records indicate that Mr. Kirkpatrick was an
employee of RCN Telecom Services, Inc., a non-Debtor subsidiary of RCN Corpora-
tion. Furthermore, the Books and Records indicate that at the time Mr. Kirkpatrick
retired from employment with RCN Telecom Services, Inc., all unpaid wages and
other amount owned to Mr. Kirkpatrick were paid in full. Additionally, Mr.
Kirkpatrick does not provide any supporting documentation with his proof of claim
to quantify or substantiate his claim for wages, salaries or other compensation
against RCN Corporation. For these reasons, I believe that (a) Claim No. 31 was

improperly filed in the chapter 11 case of RCN Corporation and {b) it is appropriate

10




to disallow and expunge such claim on the basis that it is not an obligation of any of
the Debtors in thésc chapter 11 cases.

(k) Edward A, Klemens (" Claim No. 1821"). Claim
No. 1821 asserts a genera! unsecured claim in the amount of $7,880.23 on account of
amounts allegedly due under a cable service contract. Claim No. 1821 is asserted in
the chapter 11 case of RCN Corporation (Case No. 04-13638 (RDD)). The basis of
Claim No. 1821 is a cable service agreement between Twin County Trans-Video,
Inc. ("Twin County"), the cable provider, and Mr. Edward Klemens and Mildred G.
Klemens. RCN Telecom Services, Inc., a non-Debtor subsidiary of RCN Corpora-
tion, is the successor-in-interest to Twin County in connection with the cable service
agreement as a result of the merger of RCN Telecom Services, Inc. and Twin
Coﬁnty. Mr. Klemens does ﬁot offer a basis for holding RCN Corporation liable for
any amounts due under the cable service contract. For these reasons, I believe that
(a) Claim No. 1821 was improperly filed in the chapter 11 case of RCN Corporation
and (b) it is appropriate to disallow and expunge such claim on the basis that it is not
an obligation of any of the Del;tors in these chapter 11 cases.

) Michael Krafcisin (" Claim No. 958™). Claim No.
958 asserts a general unsecured claim in an unspecified amount on account of unpaid
compensation allegedly earned during the period from June 7, 1999 through Novem-
ber 11, 2002, Claim No. 958 is asserted in the chapter 11 case of RCN Corporation
(Case No. 04-13638 (RDD)). Mr. Krafeisin has filed complaints with the United

States Equal Employment Opportunity Commission (Case No. 21BA32151), the

11




Department of Human Rights, State of lllinois (Case No. 2003-CA-3324), and the
Commission on Human Relations, City of Chicago (Case No. 03-E-74) alleging age
discrimination and unequal pay because of his age and national origin. The Books
and Records do not indicate that Mr. Krafcisin currently is, or ever was, an employee
of the Debtors. Rather, the Books and Records indicate that Mr, Krafcisin was an
employee of RCN Tclecom Services of lllinois, LLC, a non-Debtor subsidiary of
RCN Corporation. Mr. Krafcisin further alleges a claim in connection with a
complaint filed with the_ United States Securities and Exchange Commission (File
No. HO-903776). As stated by his proof of claim, the basis of Mr. Krafcisin's
.complaint with the SEC is the alleged failure of his employer, 21* Century Telecom
Group, Inc.2 (now known as RCN Telecom Services of Illinois, LLC), to comply
with the terms of an employee incentive program. Any claim for a breach of such an
employee incentive program would be against his employer - not the entity which
acquired his employer. Accordingly, any claim under such an employee incentive
program, if valid, would be agéinst RCN Telecom Services of llinois, LLC. For
these reasons, | believe that (a) Claim No. 958 was improperly filed in the chapter 11
case of RCN Corporation and (b) it is appropriate to disaliow and expunge such
claim on the basis that it is not an obligation of any of the Debtors in these chapter
11 cases.

(m) Barbara Meschette (" Claim No. 357"). Claim No.

357 asserts an unsecured priority claim in an unspecified amount for contributions to

2 Mr. Krafeisin incorrectly refers to 21* Century Telecom Group, Inc. as 21

Century Telecom Corporation.
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an employee benefit plan. Claim No. 357 is asserted in the chapter 11 case of RCN
Corporation (Case No. 04-13638 (RDD)). The Books and Records do not indicate
that Ms. Moschetto currently is, or ever was, an employee of RCN Corporation.
Furthermore, none of the Debtors had employees and therefore none of the Debtors
are liable for employee related claims under an employee benefit plan. Rather, the
Books and Records indicate that Ms. Moschetto was an employee of RCN-
BECOCOM, LLC, a non-Debtor subsidiary of RCN Corporation. For these reasons,
I believe that (a) Claim No. 357 was improperly filed in the chapter 11 case of RCN
Corporation and (b) it is appropriate to disallow and expunge such claim on the basis
that it is not an obligation of any of the Debtors in these chapter 11 cases.

{n) Old Dominion Freight Line, Inc. (""Claim No
1096™). Claim No. 1096 asserts a general unsecured claim in the amount of
$21,553.03 on account of shipping services. Claim No. 1096 is asserted in the
chapter 11 case of RCN Corporation (Case No. 04-13638 (RDD)). RCN Corpora-
tion has no business relationship with Old Dominion Freight Line, Inc. ("Old
Dominion"). Rather, RCN Telecom Services, Inc. engaged Old Dominion through a
freight broker. For these reasons, I believe that (a) Claim No. 1096 was improperly
filed in the chapter 11 case of RCN Corporation and (b} it is appropriate to disallow

and expunge such claim on the basis that it is not an obligation of any of the Debtors

in these chapter 11 cases.
(o) Nicole Robinson (" Claim No. 731™). Claim No. 73]

asserts a general unsecured claim in the amount of $100,000 in connection with the
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litigation entitled Nicole Robinson v. RCN Corporation (Case No. 3:03-CV-02065)
pending in the United States District Court for the Middle District of Pennsylvania.
The complaint alleges violations of the Americans with Disability Act, the Family
Medical Leave Act of 1993, and the Pennsylvania Human Relations Act. Claim No.
731 is asserted in the chapter 11 case of RCN Corporation (Case No. 04-13638
(RDD)). The cdmplaint identifies RCN Corporation as a corporation doing business
in Pennsylvania with an office located in Pennsylvania. RCN Corporation does not
conduct business, own property, or lease property in Pennsylvania. Additionally, the
Books and Records do not indicate that Ms. Robinson currently is, or ever was, an
employee of RCN Corporation. Rather, the Books and Records indicate that Ms.
Robinson was an employee of RCN Telecom Services of Philadelphia, Inc., a non-
Debtor subsidiary of RCN Corporation. Furthermore, the address referred to in Ms.
Robinson's complaint is an office of RCN Telecom Services of Philadelphia, Inc.
None of the employees at such office were employees of RCN Corporation. For
these reasons, I believe that (a) Claim No. 731 was improperly filed in the chapter 11
case of RCN Corporation and (b) it is appropriate to disallow and expunge such
claim on the basis that it is not an obligation of any of the Debtors in these chapter
11 cases.

(p)  Nytalya M. Smith-Brown (" Claim No. 1325").
Claim No. 1325 asserts a general unsecured claim in the amount of $100,000 in

connection with litigation entitled Nytalya Smith-Brown v. RCN Corporation (Case

No. 04 C 2080) in the United States District Court, Northern District of [llinois,
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Eastern Division. The complaint alleges violations of the Americans with Disability
Act. Claim No. 1325 is asserted in the chapter 11 case of RCN Corporation (Case
No. 04-13638 (RDD)). The Books and Records do not indicate that Ms. Smith-
Brown currently is, or ever was, an employee of RCN Corporation. Rather, the

Books and Records indicate that Ms. Smith-Brown was an employee of RCN

Telecom Services of Illinois, LLC, a non-Debtor subsidiary of RCN Corporation.

For these reasons, the Books and Records do not indicate that Ms, Smith-Brown has
a claim against the Debtors. For these reasons, I believe that (a) Claim No. 1325 was
improperly filed in the chapter 11 case of RCN Corporation and (b) it is appropriate
to disallow and expunge such claim on the basis that it is not an obligation of any of
the Debtors in these chapter 11 cases.

{q)  Joseph Stabile ("Claim No. 741" and "'Claim No.
1057"). Claim Nos. 741 and 1057 assert claims in amount of $5,000,000 in
connection with litigation entitled Joseph Stabile v. Regency Towers, LLC and RCN
Corporation (Case No. 43212/01; Third Party Index No. 75687/02) pending in the
Supreme Court of the State of New York, County of Kings.* The complaint alleges
that Mr. Stabile sustained injuries during the course of his employment in the state of
New York. Claim Nos. 741 and 1057 are asserted in the chapter 11 case of RCN
Corporation (Case No. 04-13638 (RDD)). The Books and Records do not indicate

that Mr. Stabile currently is, or ever was, an employee of RCN Corporation. Rather,

> Claim Nos. 741 and 1057 assert identical claims. Claim No. 741 was filed by
Peter R. Bain, counse! for Mr. Stabile, whereas Claim No. 1057 was filed pro
se.
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the Books and Records indicate that Mr. Stabile was an employee of RCN Telecom
Services, Inc., a non-Debtor subsidiary of RCN Corporation. Furthermore, the
project on which Mr, Stabile was allegedly injured was a project of RCN Telecom
Services, Inc. For these reasons, I believe that (a) Claim Nos. 741 and 1057 were
improperly filed in the chapter 11 case of RCN Corporation and (b} it is appropriate
to disatiow and expunge such claims on the basis that they are not the obligations of
any of the Debtors in these chapter 11 cases.

)] Susan Weiss ("Claim No, 1134"). Claim No. 1134
asserts a general vnsecured claim in the amount of $300,000 in connection with
litigation entitled Susan Weiss v. RCN Telecom Services of Philadelphia, Inc. (Case
No. 200303889; EEOC No. 17FA461470) pending before the Pennsylvania Human
Relations Commission. The complaint alieges violations of the Pennsylvania
Human Relations Act. Claim No. 1134 is asserted in the chapter 11 case of RCN
Corporation {Case No. 04-13638 (RDD)). The Books and Records do not indicate
that Ms. Weiss currently is, or ever was, an employee of RCN Corporation. Rather,
the Books and Records reflect that Ms. Weiss was employed by RCN Telecom
Services of Philadelphia, Inc., a non-Debtor subsidiary of RCN Corporation. Indeed,
Ms. Weiss identified RCN Telecom Services of Philadelphia, Inc. as a defendant in
her complaint. Additionally, Claim No. 1134 has provided no basis for holding RCN
Corporation liable for the alleged conduct of a non-Debtor subsidiary. For these
reasons, | believe that {a) Claim No. 1134 was improperly filed in the chapter 11

case of RCN Corporation and (b) it is appropriate to disallow and expunge such
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c-:iaim on the basis that it is not an obligation of any of the Debtors in these chapter
11 cases.
(s) | Sheldon Wernikoff ("' Claim No. 1375"). Claim No.

1375 asserts a contingent unliquidated claim in connection with a purported class
-action liﬁgation entitled Sheldon Wernikoff, et al. v. RCN Telecom Services of
Rlinois, Inc. and RCN Corporation (Case No. 02-02333) pending in the Circuit
Court of Cook County, Illinois, County Department, Chancery Division. Mr.
Wernikoff alleges that RCN Telecom Services of Illinois, Inc. and RCN Corporation
violated the Illinois Consumer Fraud and Deceptive Practices Act, breached con-
tracts with their customers, and as a result of their alleged deceptive practices, were
unjustly enriched. Claim No. 1134 is asserted in the chapter 11 case of RCN
Corporation (Case No, 04-13638 (RDD)). RCN Corporation did not conduct
business in [llinois during the periods Mr. WernikofT alleges tEaE RCN Corporation
engaged in deceptive practices. Additionally, Mr. Wemikoff offers no basis to hold
RCN Corporation liable for the alleged conduct of its non-Debtor subsidiary, RCN
Telecom Services of Illinois, Inc. For these reasons, I believe that (a) Claim No.
1375 was improperly filed in the chapter 11 case of RCN Corporation and (b) it is
appropriate to disallow and expunge such claim on the basis that it is not an obliga-
tion of any of the Debtors in these chapter 11 cases,

7. Improper Debtor Claims. The Improper Debtor Claims are
properly the subject of the Objection because they are claims that, according to the

Books and Records, were filed improperly in the chapter 11 cases of Debtors that are
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not liable for such claims. For the reasons set forth herein, 1 believe that such claims
should be deemed filed in the chapter 11 case of the appropriate Debtor consistent
with the Books and Records.

(@)  Able Steel Eguipment Co. Inc, (" Claim No. 634").
Claim No. 634 asserts a general unsecured claim in the amount of $1,172.50 on
account of steel library shelving provided to the Debtors. Claim No. 634 is asserted
in the chapter 11 case of RCN Corporation {Case No. 04-13638 (RDD)). The
invoice attached to the proof of claim was issued to RCN Corporation at the address
of RCN Entertainment, Inc. The Books and Records indicate that RCN Entertain-
ment, Inc, was the debtor authorizing the purchase order. For these reasons, I believe
that (a) Claim No. 634 was improperly filed in the Chapter 11 case of RCN Corpora-
tion and (b) it is appropriate to deem Claim No. 634 filed in the chapter 11 case of
RCN Entertainment, Inc,

(b)  Monster Distributes ("Claim No. 2033"). Claim No.
2033 asserts a general unsecured claim in the amount of $2,500.00 on account of
television content provided to the Debtors. Claim No. 2033 is asserted in the chapter
11 case of RCN Corporation {Case No. 04-13638 (RDD)). The invoice attached to
the proof of claim for Claim No. 2033 was issued to RCN Entertainment, Inc. The
Books and Records indicate that Claim No. 2033 is a valid claim against RCN
Entertainment, Inc. For these reasons, I believe that (a) Claim No. 2033 was
improperly filed in the chapter 11 case of RCN Corporation and (b) it is appropriate

to deem Claim No. 2033 filed in the chapter 11 case of RCN Entertainment, Inc.
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(c)  Photobition Bonded Services (" Claim No. 3").
Claim No. 3 asserts a secured claim in the amount of $8,073.36 on account of
storage fees for films and tape. Claim No. 3 is asserted in the chapter 11 case of
RCN Corporation {(Case No. 04-13638 (RDD)). The customer trial balance attached
to the proof of claim for Claim No. 3 indicates a customer name of "RCN Entertain-
ment." Additionally, the Debtors, in connection with a review of their Books and
Records, previously scheduled a general unsecured claim in favor of Photobition
Bonded Services in the chapter 11 case of RCN Entertainment, Inc. (Case No. 04-
15505 (RDD) in the amount of $7,356.00. For these reasons, I believe that (a) Claim
No. 3 was improperly filed in the chapter 11 case of RCN Corporation and (b) it is
appropriate to deem Claim No. 3 filed in the chapter 11 case of RCN Entertainment,
Inc.

(d)  Sony Music Studio ("Claim No. 6" and "Claim No.
2051"). Claim Nos. 6 and 2051 assert general unsecured claims in the amount of
$2,039.25 on account of goods and services provided to the Debtors.* Claim Nos. 6
and 2051 are asserted in the chapter 11 case of RCN Corporation (Case No.
04-13638 (RDD)). The amounts asserted in Claim No. 6 were scheduled in the
chapter 11 case of Hot Spots Productions, Inc. (Case No. 04-13637 (RDD}). For this
reason, I believe that (a) Claim No. 6 was improperly filed in the chapter 11 case of
RCN Corporation and (b) it is appropriate to deem Claim No. 6 filed in the chapter

11 case of Hot Spots Productions, Inc.

Claim Nos. 6 and 2051 assert identical claims.
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8. Satisfied Claim. The Satisfied Claim is a claim which,
according b the Books and Records, was satisfied in full prior to the Petition Date.
Accordingly, I beligve that such Satisfied Claim is properly subject to the Objection.

(@  A&E Television Networks (""Claim No. 745").
Claim No. 745 asserts a general unsecured claim in the amount of $361,268.24 for
amounts due under affiliation agreements with the Nationai Cable Television
Cooperative for the right to distribute the programming of the A&E Television
Networks. The Books and Records indicate Claim No. 745 was paid in full prior to -
the Petition Date. Amounts due under the affiliation agreement for April 2004 were
paid by wire transfer on March 31, 2004 and amounts due for May 2004 were paid
by check on April 29, 2004. For this reason, I believe that Claim No. 745 should be
disallowed and expunged as a claim satisfied prior to the Petition Date.

9, Redundant Claims. The Redundant Claims are duplicative
of other claims filed against another Debtor, The Claimants asserting such claims
have no basis for asserting multiple claims in these chapter 11 cases. Accordingly, |
believe that such Redundant Claims are properly subject to the Objection.

(a) Sony Music Studio ("Claim No. 6" and "Claim No.
2051") Claim Nos. 6 and 2051 assert general unsecured claims in the amount of
$2,039.25 on account of goods and services provided to the Debtors.” Claim No. 6
was asserted in the chapter 11 case of RCN Entertainment, Inc. (Case No, 04-15503

(RDD)) and Claim No. 2051 was asserted in the chapter 11 case of RCN Corporation

5 Ciaim Nos. 6 and 2051 assert identical claims.
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{Case No. 04-13638 (RDD)). The invoice attached to the proof of claim is directed
to RCN Entertainment, Inc. Based on this invoice and the Books and Records, 1
believe that Claim No. 2051 is only a valid claim against RCN Entertainment, Inc.
Therefore, 1 do not believe that Claim No. 2051 is a valid claim against RCN
Corporation. For these reason, I believe that (a) Claim No. 2051 is redundant of
Claim No. 6 (b) it is appropriate to disallow and expunge .Claim No. 2051.

10.  Claims Subject to Litigation or Dispute. The Claims
Subject to Litigation or Dispute, as asserted, do not represent valid liabilities of the
Debtors. By the Objection, such claims should either be reduced and allowed or
disallowed and expunged. For the reasons set forth herein, the Claims Subject to
Litigation or Dispute are properly subject to the Objection.

(@)  Able Steel Equipment Co., Ine. ("Claim No. 634").

Claim No. 634 asserts a general unsecured claim in the amount of $1,172.50 on
account of goods and services provided to the Debtors. Claim No. 634 is asserted in
the chapter 11 case of RCN Corporation (Case No. 04-13638 (RDD)). The Books
and Records indicate Claim No. 634 was paid by cashier's check in the amount of
$1,000.00 prior to the Petition Date. Accordingly, a balance of $172.50 remains due
to Able Steel Equipment Co., Inc.. For these reasons, I believe that Claim No. 634
should be reduced and allowed as a general unsecured claim in the amount of

$172.50

¢ For the reasons set forth above, Claim No. 634 should be allowed as a gencral

unsecured claim in the chapter 11 case of RCN Entertainment, Inc.
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(b}  Commonwealth of Massachusetts (" Claim No.
817"). Claim No..817 asserts an unsecured priority claim against RCN Corporation
in an unspecified amount for unpaid taxes. The Books and Records indicate that
RCN Corporation is current with all tax amounts due to the state of Massachusetts.
For this reason, 1 believe Claim No. 817 should be disallowed and expunged in its
entirety and is properly the subject of the objection.

{¢) Marie DeWees (" Claim No. 395"). Claim No. 395
asserts a general unsecured claim in the amount of $4,525,000 in connection with
litigation entitled Marie DeWees and Pamela J. Pernot v. RCN Corporation, David
McCourt, Michael Mdhoney, and Kenneth Knudsen (Case No. L-175-00) in the
Superior Court of New Jersey Law Division, Mercer County.” In the state court
litigation, the motion of RCN Corporation for summary judgment with respect to the
claim of Ms. DeWees was granted with prejudice. Ms. DeWees then filed a notice
of appeal. The Superior Court of New Jersey's Appellate Division had dismissed the
appea! upon the commencement of RCN Corporations's chapter 11 case. On
September 17, 2004, RCN Corporation and Ms. DeWees submitted a Stipulation and
Order Approving Modification of the Antomatic Stay to Allow Superior Court of
New Jersey - Appellate Division to Decide Marie DeWees's Appeal (Docket. No.
231) for the Bankruptcy Court's approval. The presentment date for the stipulation is
October 11, 2004. If the Bankruptcy Court approves the stipulation, the automatic

stay will be modified to permit the Superior Court of New Jersey - Appellate

Ms. Pernot is no longer a party to the litigation.
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Division to decide Maric DeWees's appeal. For the reasons set forth in the answer
and other pleadings filed by RCN Corporation-in the state court litigation, RCN
Corporation denies any liability to Ms. DeWees on account of the claims alleged by
her complaint. For this reason, I believe Claim No. 395 should be disallowed and
expunged in its entirety and is properly the subject of the Objection.

11.  Equity Interests To Be Disallowed. The claims listed in
Exhibit F are claims that are based solely on a claimant's ownership interest in or
possession of any of the common stock of RCN. As such, the Equity Interests do not
constitute "claims" within the meaning of section 101(5) of the Bankruptcy Code.
For this reason, I believe the Equity Interests should be disallowed and expunged in
their entirety and are properly the subject of the Objection.

12.  Securities Claims To Be Subordinated. The Disputed
Claims listed in Exhibit G are claims by holders of the common stock of RCN that
have been improperly filed as either priority, secured or general unsecured claims.
These claims assert damages arising from the purchase or sale of RCN's common
stock. Pursuant to Bankruptcy Code section 510(b) "a claim arising from rescission
of a purchase or sale of a security of the debtor or of an affiliate of the debtor, for
damages arising from the purchase or sale of a security, or for reimbursement or
contribution allowed under section 502 on account of such a claim, shall be subordi-
nated to all claims or interests that are senior to or equal the claim or interest
represented by such security.” The Securities Claims should be subordinated to

general unsecured claims and pari passu with the interests of holders of the Debtor's
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common stock. Accordingly, I believe that the Securities Claims should be subordi-
nated pari passu with the interests of holders of RCN's common stock and are
properly the subject of the Objection.

13.  Imsufficient Documentation Claims To Be Disallowed. The
Insufficient Documentation Claims listed on Exhibit H are claims against the
Debtors for which the Debtors' Books and Records do not indicate any corresponding
liability. Additionally, Insufficient Documentation Claims do not provide sufficient
information for the Debtors to determine the basis for the claimant's claim. Accord-
ingly, I believe that such Disputed Claims should be disallowed and expunged and
are properly the subject of the Objection.

14,  Late Filed Claims. The Late Filed Claims listed in Exhibit I
are claims which were filed after the applicable bar date for filing claims in these
chapter 11 cases. Accordingly, I believe that such Late Filed Claiﬁls should be
disallowed and expunged and are properly the subject of the Objection.

CONCLUSION

15.  Ibelieve that each of the Disputed Claims are appropriately
the subject of an objection by the Debtors. Accordingly, 1 believe that the Debtors
should be granted the relief requested in the Objection with respect to the Disputed

Claims.
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I declare under penalty of perjury that the foregoing is true and
correct.

Executed this 7th day of October 2004.

s/ Anthony M. Horvat

ANTHONY M. HORVAT

553526-New York S1A
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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS

NYTALYA SMITH-BROWN, )
) :
Piaintiff, ) Case No. 04 C 2080 OCT 29 7004
vs. ; District Judge Hibbler MICHAEL W.
) CLERK. u.s. RICT
RCN CORPORATION, ) Magistrate Judge Ashman
)
) JURY DEMAND
Defendant. )
NOTICE OF MOTION

TO:  Michael A. Paull, Klein, Dub & Holleb, Ltd., 660 La Salle Place, Suite 100,
Highland Park, IL 60035

On November 3, 2004 at 9:30 a.m., or as soon thereafter as counsel may be heard, we
shall appear before the Honorable Judge William J. Hibbler in courtroom 1225, or any judge
sitting as a substitute, in the courtroom usually occupied by said judge in the UNITED STATES
DISTRICT COURT — NORTHERN DISTRICT OF ILLINOIS, EASTERN DIVISION, and shall
then and there present Plaintiffs Motion to Reinstate Case, Remove From Bankruptcy
Calendar and Amend Complaint to Correct Misnomer, copies of which are attached and
served upon you with this notice by his counsel. :

\ ectfully.submitted, :
By: Fm\l\ﬁj /‘a)\CQHn/Q“’\-

One of-tié Attorneys for NYTALYA SMITH-
BROWN

Charles H. Cole #0482285

Dolores Ayaia #6236649
SCHUYLER, ROCHE & ZWIRNER
130 East Randolph Street, Suite 3800
Chicago, IL 80601 _

(312) 565-2400

STATE OF ILLINOIS )

)
COUNTY OF COOK )

The undersighed, a non-attomey, served this notice and motion via Federal Express to the
address(es) indicated above before 5:00 p.m. on October 29, 2004,

4] Under penalties as provided by law pursuant to 735 ILCS 5/1-109, | certify that the statements set
forth herein are frue and correct.

_fgm%_&agcmﬁ._,_

EASTERN DIVISION RECE‘V ED

msTDO Bam




IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION
NYTALYA SMITH-BROWN, )
Plaintiff, ; Case Nb. 04 C 2080
VS. ; _ District Judge Hibbler
RCN CORPORATION, ; ~ Magistrate Judge Ashman
; JURY DEMAND
Defendant. )

MOTION TO REINSTATE CASE, REMOVE FROM BANKRUPTCY

CALENDAR AND AMEND COMPLAINT TO CORRECT MISNOMER
Plaintiff, Nytalya SmitH-Brown. by her attomeys, Charles H. Cole and Dolores Ayala,
respectiully moves this Court for entry of an Order reinstating these proceedings, rémoving this
cése from the Bankruptcy Stay Calendar, and granting ieave to amend the Complaint to correct
a misnomer. In support of this motion, plaintiff states as follows:

1. On March. 19, 2004, plaintiff filed her Complaint, Case No. 04 C 2080, alieging a
violation of the Americans With Disabilities Act, 42 U.S.C. §12101, etseq. The case is
captioned “Nytalya Smith-Brown, Plaintiff vs.. RCN Corporation, Defendant.” A Copy of the

Complaint is attached hereto as Exhibit A.

2. The Complaint's opening paragraph identifies the defendant as “RCN
Corporation”, and indicates, by wéy of a parenthetical with quotes, that the defendant is
thereinafter identified as “RCN".

3. Paragraph 1 of plaintif’'s Complaint states, inter alia, that “until January, 2003,
plaintiff was employed by the defendant, RC_N”. {See Exhibit A)

4. The defendant filed its Answer to the Complaint on May 26, 2004. In Paragraph 1
of its Answer, the defendant admitted “that until January 2003, Plaintiff was employed by RCN”.
(See Exhibit B) |




5. RCN Corporation filed a Petition for Relief under Chapter 11 of the United States
Bankruptcy Code, Case No. 04-13638 on May 27, 2004.

6. On June 9, 2004, counsel for the partiés appeared before this Court for an initial
status conference. At tﬁat time, counsel for the defendant informed the Court that the defendant
had filed for bankrupicy relief and req'uested'that all further action in this litigation be stayed as
provided under Section 362 of the United States Bankruptcy Code. The defendant’s request
was granted and this Court stayed-th_is jitigation pending the outcome of the bankruptcy
proceedings. The Court set the case for a status conference on December 8, 2004.

7. On October 7, 2004, RCN Corporation filed its Notice of Debtors’ Second
Omnibus Objlection Pursuant to 11 U.8.C. §§ 502(b) and 510(b) and Fed.R.Bankr.P. 3003 and
3007 To Claims (“Second Omnibus Objection”). By the Second Ominbus Objection, RCN
Corporation seeks entry of an order under 11 U.S.C. §§ 502(b) ahd 510(b) and Fed.R.Bankr.P.
3003 and 3007 disallowing and expunging in their entirety certain Disputed Claims set forth in
Exhibit A to the Second Omnibus Objection, on the ground that “such claims represent claims
which were filed in these chapter 11 cases, but represent potential claims against entities which
are not debtors in these chapter 11 cases.” (See Exhibit C) |

8. B.elieving that the defendant was a debtor in the bankruptcy case, plaintiff filed her
proof of claim in RCN Corporation's chapter 11 case on August 11, 2004. Plaintiff's claim is
identified as “Claim No. 1325" and is further. identified aé a Disputed Claim and is listed in
Exhibit A to the Second Omnibus Objet;tion as one of the claims that RCN Corporation seeks to
disallow and expunge for the reasons stated in the precéding paragraph and in Exhibit C.

9. The Second Omnibus Objection is supported by the Declaration of Anthony M.
Horvat. Mr. Horvat is identified as the individual responsible for reconciling the proofs of claim
filed in RCN Corporation’s chapter 11 case. Mr. Horvat makes his declaration based upon his
review of the Debtors' bocks and records and the proofs of claim relating to the Disputed

Claims. According to Mr. Horvat, RCN Corporation’s books and records do not indicate that the




plaintiff herein, Nytalya Sm'rth-Brown; “curently is, or ever was, an employee of RCN
Corporation. Rather, the Books and Records indicate that Ms. Smith-Brown was an employee
of RCN Telecom‘ Services of lllinois, LLC, a non-Debtor subsidiary of RCN Corporation.” (See
Exhibit C, p. 15)

10. | Accordingly, Mr. Horvat states that he believes that “(a) Claim No. 1325 was
fmproperly filed in the chapter 11 case of RCN Corporation and (b) it is appropriate to disallow
and expunge such claim on the basis that it is not an obligation of any of the Debtors in these
chapter 11 cases.” (See Exhibit C, p. 15)

14. Assuming Mr. Horvat is correct, plaintiff misnamed the defendant in this case by
calling it “RCN Corporation” rather than cailing it "RCN Telecom Services of lllinois, LLC.”

12.  Assuming Mr. Horvat is’ correct, the defendant herein, RCN Telecom Services of
lifinois, LLC, is not a debtor in the subject bankruptcy case and is thus not entitled to the
protection of the automatic stay.

13. By this motion, plaintiff requésis leave to amend her complaint to refiect the
correct name of the defendant, RCN-Telecom Services of llinois, LLC, so that where the
complaint identifies the defendant as “RCN Corporation”, that misnomer will be cotrected to
read “RCN Telecom Services of lilinois, LLC.” Where the complaint identifies the defendant
simply as “RCN", that shalt be allowed to stand, with the understanding that “RCN" refers to the
defendant’s correct name, “RCN Telecom Services of lilinois, LLC".

14. Plaintiff further requests, inasmuch és the defendant is not a debtor in any
bankruptcy case, that this cause of action be reinstated before this Honorable Court and that

dates be set for the initiation of discovery.




WHEREFORE, plaintiff, Nytalya Smith-Brown, respectfully requests that this
Honorable Court enter an order reinstating these proceedings and removing this case from the

bankruptcy stay calendar.

NYTALYA SMITH-BROWN

N A

One of 9er Attorneys 3

Charles H. Cole #0482285

Dolores Ayala #6236649

SCHUYLER, ROCHE & ZWIRNER, P.C.
One Prudential Plaza

130 East Randoiph Street, Suite 3800
Chicago, IL 60601

(312) 565-2400

417306v1







IN THE UNITED STATES DlSTRléT COURT RE C {
Shes . A i

t
o

NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
NYTALYA SMITH-BROWN, ; " MAR 18 7004
Plaintiff, ) Case No. A WCHRABL &' P Gsums
vs ; Judge: | : Vi'le MWW oo
RCN CORPORATION, ) Magistrate Judge: R
).
) JURY DEMAND MAGISTRATE Jupgg ASHMAN
Defendant. )

o LAt e

COMPLAINT
Plaintiff, Nytalya Smith-Brown, by her attorneys, Charles H. Cole and Dolores Ayala, for
her Cbmplaint against the defendant, RCN Corporation (“RCN"), states as follows:
PARTIES, JURISDICTION AND VENUE

1. Plaintiff, Ms. Smith-Brown, lives in Chicago, lllinois with her husband and two

children., Ms. Smith-Brown is currently unemployed. As more fully explained below, until
January, 2003, Ms. Smith-Browﬁ was employed by the defendant, RCN. |
2. Defendant, RCN, is a Delaware corporation engaged in the business of providing
bundled phone, cable and high speed Internet services to consumers in various urban centers
throughout the country, including Chicago. RCN has over 300 persons in its employ.
3. This action arises under the Americans with Disabilities Act, 42 U.S.C. §12101, et
seq. (“ADA"). This court has subject matter jurisdiction pursuént to 28 U.S.C. §1331(b}.
| 4. Prior to filing this Complaint, Ms. Smith-Brown exhausted her administrative
remedies as required under Title VI, 42 U.S.C. §2000(e) et seq., including the filing of a Charge
.of Discrimination with the Equal Employment Opportunity Commission (“EEOC"). Contrary to
the procedural requirements of Title VII, the EEOC did not complete its investigation of Ms.

Smith-Brown’s Charge within 180 days after the Charge was filed. Accordingly, Ms. Smith-




Brown reqilested and received a Notice of Rigﬁt to Sue from the_EEOC on February 2, 2004. A
copy of the Hotice of Right to Sue is attached hereto as Exhibit ‘;A".k .

5. Venue is proper in this district pursuant to 28 U.S.C. §1391(b), in that the events
giving rise to the claim occurred within this dlstnct

FACTS APPLICABLE TO MS. SMITH-BROWN'S CLAIM

| 6.  As of July, 2000, Ms. Smith-Brown was employed by RCN as a salaried and
commissioned Telesales Professional, |

7. On October 2, 2002, Ms. Smith-Brown lost consciousness while at work and was
rushed, by amb‘ulance, to Northwestern Memorial Hospital.

8. Ms. Smith-Brown was unable to return to work the following day, October 3, 2002,
nor was she able to return to work on October 7, 2002. ‘Ms. Smith-Brown was formally
disciplined by RCN on October 8, 2ﬁ02 for the October 2, 2002 medical emergency as well as
for her October 3 and October 7, 2002 absences.

9. Ms. Smith-Brown’s healthcare providers determined that she was suffering from |
severe migraine headaches and clinically diagnosed Major Depression. Ms. Smith-Brown was
advised by her healthcare providers to seek a leave of absence of 12 weeks in order to attenci
to these serious health and disabling conditions.

10. On October 10, 2002, Ms. Smith-Brown requested short-term disability leave
and/or FMLA leave for the period beginning October 10, 2002 through and including January 7,
2003.

11.  Upon information and belief, RCN employed an outside agency, Work & Wel,
Inc., to process and review, on RCN's behalf, the medical certifications supporting Ms. Smith-
Brown'’s request for short-term disability and/or FMLA leave.

12.  On November 26, 2002, and subsequently on December 6, 2002, Work & Well,
Inc., acting in the course and scope of its agency relationship with RCN and upon RCN's behalf,

denied Ms. Smith-Brown’s request for short-term disability and/or FMLA leave for the period




beginning November 24, 2002. RCN ratified the decision faken by Work & Well and denied Ms.
Smith-Brown’; request for short-term disability and/or FMLA leave for the period beginning
November 24, 2002,

13. Throughout the period from October 10, 2002 through January, 2003, Ms. Smith-
Brown was under continuél ﬁediml treatment. Ms. Smith-Brown's ps;@chologi'sts and her
neurologist recommended that, due to her continued state of severe depression, anxiety,
tearfulness, sleep impairment and ongoing migraine headaches, Ms. Smith-Brown should not
return fo work at least until January 7, 2003.

14. On December 27, 2002, RCN informed Ms. Smith-Brown in writing that unless she
returned to work within two days, her employment would be terminated.. A copy of RCN's
December 27, 2002 leftter to Ms. Smith-Brown is aftached as Exhibit B. Following consultation
with her healthcare provider, Ms. Smith-Brown informed RCN that she had not been released,
and was under doctor’s orders not to return to work. RCN responded by terminating Ms. Smith-
Brown's employment on January 2, 2063, stating failure to return from leave as the reason for
her termination. A copy of RCN's termination letter is attached as Exhibit C.

MS. SMITH-BROWN’S CLAIM UNDER THE ADA

15.  Ms. Smith-Brown is a “qualified person with a disability” within the meaning of 42
U.S.C. §12101. She is “qualified” in that she has the necesséry prerequisites for the position of
Telesales Professional at RCN, and is able to perform the essential functions of her job with or
without reasonable accommodation. At the time of the events giving rise to this lawsuit, she had
a “disability” in that her medicai conditions of severe migraine headaches and Major Depression
constituted a physical impairment that substantially fimited one or more of her major life
activities, including working.

16. RCN was made aware of Ms. Smith-Brown's disability on October 2, 2002 when
Ms. Smith-Brown lost consciousness at work and was rushed to the hospital. RCN was further

made aware of Ms. Smith-Brown’s disability when Ms. Smith-Brown communicated requests for




a reasonable accohmodation, in the form of FMLA or short-term disability leave, and when she
submitted her doctor's-recommendations that she not return to work at least until January 7,
2003. This request was reasonable in that it imposed no undue hardship upon RCN, and would
alleviate the disadvantage imposed by Ms. Smith-Brown’s disability, which was the sole cause
of Ms. Smith-Brown’s termination from RCN. |

17.  RCN discriminated against Ms. Smith-Brown in violation of the ADA in that RCN:

(a) fook an .adversé émployment' action against Ms. Smith-Brown when it formally

disci‘plined her on account of her disability in connection with the October 2, 2002
_mediéal emergency described in Paragraph 7 above;

(o) failed and refused to engage in a meaningful interactive process with Ms. Smith-
Brown and/or Ms. Smith-Brown's healthcare providers, despite having received
authorization to do so, once RCN became apprised of Ms. Smith-Brown’s
disabling condition;

(c) failed to identify the appropriate accommodation for Ms. Smith-Brown’s disabling

| condition, namely, FMLA or short-term disability leave, and denied her request
for that accoinmodatipn; and

(d)  terminated Ms. Smith-Brown’s employment with RCN when her medical condition

rendered her unable, pursuant to doctors’ orders, to return to work at the time
demanded by RCN, which time ignored doctors’ orgers.

18. Ms. Smith-Brown engaged in discrimination counseling and filed a Charge of
Discrimination with the EEOC on February 8, 2003. As set forth above, the EEOC provided Ms.
Smith-Brown with a Notice of Right to Sue, entitling her to pursue her discrimination claims
before this Court.

19.  Since her discharge by RCN, and during the time that her administrative claims
of discrimination have been pending, Ms. Smith-Brown has heen unable to find and maintain

employment except for a brief interval of time. As a result of the unlawiful discrimination by RCN




that she haé suffered, Ms. Smith-Brown has lost considerable income. In addition, the toss of

her job at RCN has caused Ms. Smith-Brown to lose medical benefits and to bear personally

expenses associated with her ongoing medical treatment, and has caused Ms. Smith-Brown

considerable emotional pain, anguish and distress. The damage that Ms. Smith-Brown has

incurred is continuous and ohgoing.

WHEREFORE, Plaintiff, NYTALYA SMITH-BROWN, respecifully requests that this

Honorable Court:
A.
B.

Make an appropriate award of back pay to plaintiff;

Make an appropriate award of front pay to plaintitf;

Award plaintiff such compensatory damages to which she may be entitled
under the evidence; |

Enter an award for an amount of punitive damages deemed to be
appropriate by the Court;

Provide for the assessment of an appropriate amount of pre-judgment
interest on any monetary award made by the Court;

Enter an award for a reasonable amouht of attorney’s fees;

Award plaintiff all costs and expenses incurred in the filing of this action;
and

Grant such other and further relief as the Court deems to be just and

appropriate.




JURY DEMAND

Plaintiff hereby demands trial by jury.

NYTALYA SMITH-B i
By: L

Oneof rAttomeys v

Charles H. Cole #0482285

Dolores Ayala #6236649

SCHUYLER, ROCHE & ZWIRNER, P.C.
One Prudential Plaza

130 East Randolph Street, Suite 3800
Chicago, IL 60601

(312) 565-2400 -

391971v1




: 6 EMPLOYMENT OPPORTUNITY COMMISSION C

R ‘NOTICE OF RIGHT TO SUE
{issued on request)
To: Nytalya M. Smith-Brown _ " | From:
623 Farmview ’ Equal Employment Opportqnity Commission
University Park, Hlinois 60466 _ Chicago District Office
500 West Madison Street, Suite 2800
7001 1940 0003 8828 5772 | Cnicago, inois 60661-2511
[ 1 onbehalforaperson agsrieved whose identisy s CONFIDENTIAL '
(9CFR I60L7@) ' _ _
Charge Number . EEOC Representative Telephone Number
- 210A302041 Eileen Sotak. Enforcement Superv:sor {312) 353-1316

{ See the additional mformatson attached to this form )

TO THE PERSON AGGRIEVED: This is your NOTICE OF RIGHT TO SUE. It is issued at your request. Ifyou intend to sue the respondent(s)

named in your charge, YOU MUST DO SO WITHIN NINETY (90) DAYS OF YOUR RECEIPT OF THIS NOT[CE OTHERWISE YOUR
RIGHT TO SUE IS LOST.

E—X_j More than |80 days have expired since the filing of this charge.

I:l Less than 180 days have expired since the filing of this charge, but I have detenmned that the Comtmsswn wnll he unable to complete
’ its process within 180 days from the filing of the charge. :

[x ] with the issuance 51 this NOTICE OF RIGHT TO SUE, the Commission is terminating its process with respect to this charge.

I.___] It has been detenniri_ed that thé Commission will continue to investigate your charge.

I:] ADEA: While Title VI and the ADA require EEOC to issue this notice of right to sue before you can bring a lawsuit, you may sue

under the Age Discrimination in Employment Act (ADEA) any time 60 days after your chargc was filed until 90 days after you
received notice that EEOC has completed action on yeur charge.

l:l Because EEOC is closing your case, your lawsuit under thc ADEA must be brought within 90 days of your receipt of this
notice: Otherwise, your right to sue is lost.

:l EEOCis conunmng its investigation. You witl be notified when we have completed action and, if appropriate, our notice
will include notice of nght to sue under thc ADEA.

: D EPA: While Title ‘VII and the ADA require EEOC to issue this Notice of Right to Sue before you can bnng a lawsuil, you already

have the right to sue under the Equal Pay Act (EPA) (You are not required to complain to any enforcement agency before bringing
an EPA sm( m court), EPA sults musl be bmught within 2 . years (3 years for willful wo]anons) of the alleged EPA underpayment.

o ove ol R, BHAS G o

[-4g-o

OndBehalf of the

7
John P. Rewe, District Director 1
Enclosures ) : EXHIBIT
Information Sheet
Copy of Charge ' % A
cc: Respondent(s) RCN Telecom

EBOC Fore 16£-B (Teit 1V94)




v

s~ ¢ OF DISCRIMINATION molad R
. "‘lhrs tform is afuc;e.d by lll;a va sty of 19743 .!see Privacy Act s::u‘.. . D FEFA b - : A
. ¥ AL, _ | €l geoc lOH’SOQOq/‘ |

completing this form.

. _T1linois Dept.:of Human Rights . and EEOC
. ' ‘Swfc-or'loca?ﬁgeﬂry, if any '

- {HAME !Ind.i-cai'e Hri, Ns., Hrs’)

‘uont TEUCPHONE (Teclude Ares Code)|

Mrs. Nytalya M. Smith-Brown (708) . 235-0804

{STREET ADDRESS

1TV, STATE AND Z1F CODE GATE OF BIATH

" 623 Farpview, University Park, IL 60466 . p2/14/197181
NAMED IS5 THE EMPLOYER, LABOR ORGANIZATION, EMPLOYMENT AGENCY _APPRENTICESH-IP COMMITTEE;_-

STATE OR LOCAL GOVERANMENT AGENCY WHO DISCAIMINATED AGAINST ME (Ir more than one 1ist pelow S - |

InE PARTIGULAAS ARE  (If addiciasal space Is needed, attach excra ‘shecc(s)]:
1 Representative. Om or about October 3, 2002, I fainted at work-due to

12002, I requested .and was.granted Short term disability Yeave with a
_feturh.date=of-Jannaryf?, 2003. -On or about November 25, 2002,

| business days. ‘I was not -released from my physician to return to wbrk.

|1 want this cnarge  t1led with potn the EEOC and the State of NOTARY - (When necessary Tor State and Local . Requirements)

| Lderess or telephone numbér 3and copperate’ fully with inem in the
| processing of my charge in accorgance with their procedures.

{AaE - _ S SEROF EWPLOVEES, WEWBERS | VELEPHONE (Include Ares Codq) |
RCN_Telecom - : S | cat.D (501 +) (312) 955-2100
STREET ADBRESS : CITY, STATE AND 217 CODE - T county -

1.600 W. Chicago Ave., Chicago. IL 60610 3 4033 .
NANE - . - ’ o TELEPHONE NUMBER (Iaclude ares Codef

|ETReET AooBESS . TCITY, SYATE ARD Z1P- GODE ' T counTy
CAUSE OF DISCHII!l.lIkHO_“ BASED' 0¥ fCheck sppropriate poxiesdi . . DATE D[écg;n;u)ﬂ]oi "-[_oo]g -PLAGE
B : - —_ . - EARLIEST o LATEST
[Jasce: - [Jcoron [sex  [Dnecreras - L5wa7ioNaL ORIGIN - o ]

 Cleerauzation | Dlase (X] 015ARILITY L) OTHER (Spccssy) 10/15/2002 01_/07/2_003'
' - ' N [T) CcONTINUING ACTION o |

I was hired by'Besﬁondenb'in'or around July 2000 as a Tele-Sales

my disability. 1 was rushed to the hospital. On or about October 8, -
2002, I was written up for fainting at work@ On or about October 10,

- Respondent informed me that my- shert term disability -claim had ‘been.
denied. _I,appealéd-BeSpondenﬁs decision and submitted additional .
documentation te support my claim. = On or about Decenmber 27, 2002, I wasg
1nformedey-Hespondent'that their previous decision to deny my claim
would be upheld- and for me to return to work within the next two

On or =hout January 7,-2003 1 was discharged.

I-bélieve-l have discriminated againstlbecause.of my disability in
viclation of .the Americans with Disabilities Actl of 1990. o

L. wehiNE i

i)

L=

Bl 50

é e i

Lo

1ocal Agency, if any. I will advise the agemcies it I change my : : :
er ] swear or atfirm that 1 have read the above charge and that
. it is true 10 the best ot my knowledge, intcrmation and balief .

1 declare under penaltly of perj-tiry that the toregeing is true ' SIGNATURE OF COMPLAINANT
 and correct. : . o : - .

)<; . » 5 g-:433“3lvghascnlaen-Auo SWORN TO BEFORE ME THIS DATE

i - i s I (Month, day and year)
AN I PRYOa L&@‘:’» A
nate .-t G UKy . chargingiBerty {Signaure :

ESQC foRu 5 (Rev. 07/90)
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December 27, 2002

Nytalya Brown-Smith
623 Farmview
University Park, IL 60466

Dear Madam:;

This is to inform you that Work & Well has denied your appeal for disability due to lack
of medical substantiation. Since the information they have received to date does not

support the claim, your absence from work is not authorized and your salary will not be
paid. -

You will have two business days from the date of this letter to return to work . Otherwise,
you will be subject to termination. '

If you have any questions‘regarding this letter, please contact me.

Sincerely,

WRohner _

ES Rep
Human Resources
32-K85 00068
Cc: Work & Well
Rache! Kahan
File

EXHIBIT

I3




Z RN

The live wire of

communications: A
| Januafy 3, 2003 o o .
- :Nyfalya Smith-Brown S . s
623 Farmview - : ' '

Um‘vers:'fy'Park, Il 60466
RE: RCN Chicago Separation of Employment -
| Dear Ms. Smith-Browr. -

Effective ;Tamary 2, 2003, you are being separated from employment due to your
failure to return from leave. - ' .

If you elected medical benefits, your benefits will terminate on January 31, 2003
and you will be eligible for COBRA on February 1, 2003. Tf applicable, your
‘COBRA packet will be forwarded to the above referenced address from our
corporate of fices.

If you have any additional questions regarding your separation of employment,
please feel free 1o contact myself or Jade Augustine directly at #312-955-2265/
312-955-2004. S

Yours truly,
Rachel Rohner

Human Resources
RCN Chicago

Cc: Jade Augustine, Makesha Benson, File, Work and We/l,l Rachel Kahan
| EXHIBIT

i_(C







IN THE UNITED STATES DISTRICE COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

. EASTERN DIVISION
NYTALYA SMITH-BROWN, )
)
Plaintiff, ) Case No. 04 C 2080
)
v. )
)
RCN CORPORATION ) District Judge Hibbler
) Magistrate Judge Ashman
. ) o :
Defendant. )

DEFENDANT'S ANSWER TO THE COMPLAINT
NOW COMES DEFENDANT, RCN Corporation ("RCN") by and through its attorneys,
and in response to Plaintiff's Complaint, answers and states:
1. Plaintiff, Ms. Smith-Brown, lives in Chicago, Hlinois with her husband and two children.
Ms. Smith-Brown is currently unemployed. As more fully explained below, until January, 2003,
Ms. Smith-Brown was employed by the defendant, RCN

ANSWER:

Other than to admit that until January 2003, Plaintiff was employed by RCN, RCN
is without knowledge to either admit or deny the allegations contained in paragraph 1 of
the Complaint. .

2. Defendant, RCN, is a Delaware corporation engaged in the business of providing bundled
phone, cable and high speed Internet services to consumers in various urban centers throughout
the country, including Chicago. RCN has over 300 persons in its employ

ANSWER:

RCN admits the allegations contained in paragraph 2 of the Complaint.

3. This action arises under the Americans with Disabilities Act, 42 U.S.C. §12101, et seq.
("ADA™). This court has subject matter jurisdiction pursuant to 28 U.8.C. §133 1(b).




ANSWER:
"RCN denies it violated the ADA. RCN admits that jurisdiction is proper here.

4, Prior to filing this Complaint, Ms. Smith-Brown exhausted her administrative remedies
as required under Title VII, 42 U.S.C. §2000(e) et seq., including the filing of a Charge of
Discrimination with the Equal Employment Opportunity Commission ("EROC™). Contrary to. -
the procedural requirements of Title VI, the EROC did not complete its investigation of Ms.
Smith-Brown's Charge within 180 days after the Charge was filed. Accordingly, Ms. Smith- '
Brown requested and received a Notice of Right to Sue from the EROC on February 2, 2004. A
copy fo the Notice of Right to Sue is attached hereto as Exhibit "A". '
ANSWER:

RCN admits the allegations contained in paragraph 4 of the Complaint.
5. . Venue is proper in this district pursuant to 28 U.S.C. §1391(b), in that the events giving
rise to the claim occurred within this district.
ANSWER:

RCN admits the allegations contained in paragraph 5 of the Complaint.

6. As of July, 2000, Ms. Smith-Brown was employed by RCN as a salaried and
commissioned Telesales Professional.

ANSWER:
RCN admits Plaintiff was employed in Telesales in July 2000.

7. On October 2, 2002, Ms. Smith-Brown lost consciousness while at work and was rushed,
by ambulance, to Northwestern Memorial Hospital.

ANSWER:

RCN admits Plaintiff was taken to the hospital on October 2, 2002.
8. Ms. Smith-Brown was unable to retum to work the following day, October 3, 2002, nor
was she able to return to work on October 7, 2002. Ms. Smith-Brown was formally disciplined

by RCN on October 8, 2002 for the October 2, 2002 medical emergency as well as for her
October 3 and October 7, 2002 absences.




ANSWER:

RCN admits Plaintiff called in sick on October 3 and 7. RCN denies Plaintiff was
disciplined for the October 2 trip to the doctor. '

9. Ms. Smith-Brown's healthcare providers determined that she was suffering from severe
migrane headaches and clinically diagnosed Major Depression. Ms. Smith-Brown was advised
by her healthcare providers to seek a leave of absence of 12 weeks in order to attend to these
serious health and disabling conditions.
ANSWER:

RCN admits Plaintiff saw various healthcare providers and that the providers gave
her varying diagnoses and treatment regimens. RCN denies the other allegations in
paragraph 9.

10.  On October.10, 2002, Ms. Smith-Brown requested short-term disability leave and/or
FMLA leave for the period beginning October 10, 2002 through and including January 7, 2003.

ANSWER:

RCN admits that Plaintiff received short-term disability leave and FMLA leave
beginning on October 10, 2002 but denies that the leaves extended to January 7, 2003.
11.  Upon information and belief, RCN employed an outside agency, Work & Well, Inc., to
process and review, on RCN's behalf, the medical certifications supporting Ms. Smith-Brown's
request for short-term disability and/or FMLA leave.
ANSWER:

RCN admits the allegations contained in paragraph 11 of the Complaint.
12. On November 26, 2002, and subsequently on December 6, 2002, Work & Well, Inc,,
acting in the course and scope of its agency relationship with RCN and upon RCN's behalf,
denied Ms. Smith-Brown's request for short-term disability and/or FMLA leave for the period
beginning November 24, 2002. RCN ratified the decision taken by Work & Well and denied

Ms. Smith-Brown's request for short-term disability and/or FMLA leave for the period beginmng
November 24, 2002.




ANSWER:

RCN denies that Plaintiff was denied FMLA leave. RCN admits Work & Well
requested additional information to sapport her leaves, but affirmatively states that
without regard to the supporting information she did or did not provide, she remained out
on leave.

13.  Throughout the period from October 10, 2002 through January, 2003, Ms. Smith-Brown
was under continual medical treatment. Ms. Smith-Brown's psychologists and her neurologist

- recommended that, due to her continued state of severe depression, anxiety, tearfulness, sleep
impairment and ongoing migraine headaches, Ms. Smith-Brown should not return to work at
1east until January 7, 2003.

ANSWER:
RCN denies the Plaintiff was under "continual medical treatment” or that her
doctors stated she shounld not return to work.

14.  On December 27, 2002, RCN informed Ms. Smith-Brown in writing that unless she
returned to work within two days, her employment would be terminated. A copy of RCN's
December 27, 2002 letter to Ms. Smith-Brown is attached as Exhibit B. Following consultation
with her healthcare provider, Ms. Smith-Brown informed RCN that she had not been released,
and was under doctor's orders not to return to work. RCN responded by terminating Ms. Smith-
Brown's employment on January 2, 2003, stating failure to return from leave as the reason for
her termination. A copy of RCN's termination letter is attached as Exhibit C.

ANSWER:
Other than to deny Plaintiff's allegations that she was under doctor's orders not to

return to work, that she so informed RCN, or that she was terminated in "response" to
anything, RCN admits the allegations contained in paragraph 14 of the Complaint.

15. Ms. Smith-Brown is a "qualified person with a disability" within the meaning of 42
U.S.C. §12101. She is "qualified" in that she has the necessary prerequisites for the position of
Telesales Professional at RCN, and is abie to perform the essential functions of her job with or
without reasonable accommodation. At the time of the events giving rise to this lawsnit, she had
a "disability" in that her medical conditions of severe migraine headaches and Major Depression
constituted a physical impairment that substantially limited one or more of her major life
activities, including working.

ANSWER:

RCN denies the allegations contained in paragraph 15 of the Complaint.




16.  RCN was made aware of Ms. Smith-Brown's disability on October 2, 2002 when Ms.
Smith-Brown lost consciousness at work and was rushed to the hospital. RCN was further made
aware of Ms. Smith-Brown's disability when Ms. Smith-Brown communicated requests for a
reasonable accommodation, in the form of FMLA. or short-term disability leave, and when she
- submitted her doctor's Tecommendations that she not return to work at least until January 7,
2003. This request was reasonable in that it imposed no undue hardship upon RCN, and would
alleviate the disadvantage imposed by Ms. Smith-Brown's disability, which was the sole cause of
Ms. Smith-Brown's termination from RCN. ' ' ' '

. ANSWER:

RCN denies the allegations contained in paragraph 16 of the Complaint.
17.  RCN discriminated against Ms. Smith-Brown in violation of the ADA in that RCN:

(@  took an adverse employment action against Ms. Smith-Brown when it formally
disciplined her on account of her disability in connection with the October 2, 2002
medical emergency described in Paragraph 7 above;

(b) failed and refused to engage in a meaningful interactive process with Ms. Smith-
Brown and/or Ms. Smith-Brown's healthcare providers, despite having received
authorization to do so, once RCN became apprised of Ms. Smith-Brown's
disabling condition; -

(¢) failed to identify the appropriate accommodation for Ms. Smith-Brown's disabling
condition, namely, FMLA or short-term disability leave, and denied her request
for that accommodation; and ' '

(d)  terminated Ms. Smith-Brown's employment with RCN when her medical
condition rendered her unable, pursuant to doctors' orders, to return to work at the

time demanded by RCN, which time ignored doctors' orders.

ANSWER:

RCN denies the allegations contained in paragraph 17 of the Complaint.
18. Ms. Smith-Brown engaged in discrimination counseling and filed a Charge of
Discrimination with the EEOC on February 8, 2003. As set forth above, the EEOC provided Ms.
Smith-Brown with a Notice of Right to Sue, entitling her to pursue her discrimination claims
before this Court.
ANSWER:

Without regard to whether or not she "engaged in discrimination counseling”, RCN

admits the allegation contained in paragraph 18 of the Complaint,




19.  Since her discharge by RCN, and during the time that her administrative claims of -
discrimination have been pending, Ms. Smith-Brown has been unable to find and maintain
employinent except for a brief interval of time. As a result of the unlawful discrimination by
- RCN that she has suffered, Ms. Smith-Brown has lost considerable income. In addition, the loss
of her job at RCN has caused Ms. Smith-Brown to lose medical benefits and to bear personally
expenses associated with her ongoing medical treatment, and has caused Ms. Smith-Brown
considerable emotional pain, angmsh and’ dlstress The damage that Ms. Smith-Brown has
incurred is continuous and ongoing.

ANSWER:
RCN denies that it committed .any unlawful practices or that Plaintiff suffered any
compensable dainagés. |
AFFIRMATIVE DEFENSES
1.  The Complaint fails to state a claim upon which relief can be granted.

2. All claims of Plaintiff, in any she had, are barbed because Plaintiff has failed to
mitigate her damages, if any.

3. All claims of Plaintiff, if any she had, are barred by the doctrine of estoppel.

WHEREFORE, RCN denies the Plaintiff is entitled to the relief prayed for in the Complaint.

'Dated:  May 26, 2004 Respectfully submitted,

WM UM

MICHAEL A. PAULL (ARDC #6194021)
JOSHUA D. HOLLEB (ARDC #6185409)
KLEIN DUB & HOLLEB, LTD.

660 LaSalle Place, Suite 100

Highland Park, IL 60035

847/681-9100




CERTIFICATE OF SERVICE

The undcmlgned attorney hereby cemﬁes that. he caused a true and correct copy of the
foregoing Defendant's Answer to the Complaint to be served upon:

Dolores Ayala

Schuyler, Roche & Zwirner, P.C.
One Prudential Plaza

130 East Randolph Street, Suite 3800
Chicago, IL 60601

by deposumg same in the U.S. mail, proper first class postage prepmd, this 27th day of May,

MICHAEL A. PAULL







Heafilig Date: November _‘16, 2004 at 10:00 a:m.
Objection Deadline: November 3, 2004 at 4:00 p.m.

SKADDEN, ARPS; SLATE, MEAGHER & FLOM LLP
Four Times Square AR
New York, New York 10036-6522

(212) 735-3000

- D. 1. Baker (DB 0085)

(Member of the Firm) -

Frederick D. Morris (FM 6564)

i

Attomeys for RCN Corporation, gt al.,

L

*Debtors _and.Debtors-in-Posswsion

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

............................. X
Inre ' Chapter 11
RCN CORPORATION, et al., Case No. 04-13638 (RDD)
Debtors. (Jointly Administered)
_____________________________ ’

NOTICE OF DEBTORS' SECOND OMNIBUS OBJECTION PURSUANT
TO 11 U.S.C. §§ 502(b) AND 510(b) AND FED. R. BANKR.
P. 3003 AND 3007 TO CLAIMS
PLEASE TAKE NOTICE that on October 7, 2004, RCN Corporation
and certain of its direct and indirect subsidiaries, debtors and debtors-in-possession
in the above captioned cases (collectively, the "Debtors”), filed the Debtors’ Second

Omnibus Objection Pursuant to 11 U.S.C. §§ 502(b) and 510(b) and Fed. R. Bankr.

P. 3003 and 3007 to Claims (the "Objection”).







n &

PLEASE TAKE FURTHER NOTICE that on November 16,2004 at
10:00 a,m., the Bankruptcy. Court will hold a hearing to consider granting the relief

requested in the Objection (the "Hearing"). Responses to the Objection, if any, must

* be in writing, must conform to the Federal Rules of Bankruptcy Procedure and the

Local Bankruptcy Rules for the Southern District of New York, and must be filed
with the Bankruptcy Court in accordance with General Order M-242 (as amended) -
registered users of the Bankruptcy Court's case filing system must file electronically,
and all other parfies in interest must file on a 3.5 inch disk (preferably in Portable

Document Format (PDF)), WordPerfect or any other Windows-based word process-

~ ing format); submitted in hard-copy form directly to the chambers of the Honorable

" Robert D. Drain, United States Bankruptey Judge; and served upon (i) Skadden,

Arps, Slate, Meagher & Flom LLP, counsel to RCN Corporation, Four Times
Square, New York, NY, 10036-6522, Attention: Frederick D. Morris, Esq. and
Bennett S. Silverberg, Esq.; (ii) the Office of the United States Trustee for the
Southern District of New York, 33 Whitehall Street, 21st floor, New York, NY
10004, Attention: Paul K.- Schwarstzberg, Esq.; (iii) Milbank, Tweed, Hadley &
McCloy LLP, counsel to the Official Committee of Unsecured Creditors, 1 Chase
Manhattan Plaza, New York, NY 10005, Attention: Susheel Kirpalani, Esq. and
Deirdre Ann Sullivan, Esq.; and (iv) Simpson Thacher & Bartlett LLP, counsel to the

agent for the prepetition credit facility, 425 Lexington Avenue, New York, NY




-

10017-3954, Attention: Peter V. Pantaleo, Esq., in each-cas'e so as to be received no
Iater than 4:00 p,m, Eastern time on November 3, 2004 (the "Objection Dead-
fine"). . |

PLEASE TAKE FURTHER NOTICE that only those responses made
in writing and ﬁmely filed and received by the Objection Deadline will be considered

by the Bankruptcy Court at the Hsziring, and that if no responses to the Objection are -

timely filed and served in accordance with the procedures set forth herein, the

Bankruptcy Court may enter an order granting the Objection without further notice.

Dated: New York, New York
October 7, 2004

SKADDEN, ARPS, SLATE; MEAGHER
& FLOMLLP

/s/ D. 1. Baker

D. J. Baker (DB 0085)

{Member of the Firm) -

Frederick D. Morris (FM 6564)
Four Times Square

New York, New York 10036-6522
(212) 735-3000 '

Attorneys for Debtors and
Debtors-in-Possession

$54916-New York SEA 3




Hearing Date: November 16, 2004 at 10:00 2.m.
Objection Deadline: October 3, 2004 at 4:00 p.m.

SKADDEN ARPS, SLATE, MEAGHER & FLOM LLP
- Four Times Square

New York, New York 10036-6522

(212) 735-3000 '

D. J. Baker (DB 0085)

(Member of the Firm)

Frederick D. Morris (FM 6564)

Attoi'neys for RCN Corporation, ¢t al.

XL Ty

" Debtors and Debtors-in-Possession

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

................................ x
Inre Chapter 11
* RCN CORPORATION, et al, . Case No. 04-13638 (RDD)
Debtors. (Jointly Administered)
................................ x

DEBTORS’ SECOND OMNIBUS OBJECTION
PURSUANT TO 11 U.S.C. §§ 502(b) AND 510(b) AND FED. R.
BANKR. P. 3003 AND 3007 TO CLAIMS
RCN Corporation ("RCN") and certain of its direct and indirect
subsidiaries, debtors and debtors-in-possession in the above-captioned cases (collec-
tively, the "Debtors"), hereby object under 11 1U.5.C. §§ 502(b) and 510(b) and Fed.
R. Bankr. P. 3003 and 3007 (the "Second Omnibus Objection") to the claims set

forth in Exhibits A through I annexed to the proposed order and incorporated herein




: ﬁy,mfé;e:;ce (collectively, the "Disputed Claims™). In support of this Second
Omnibus oﬁjeéﬁoﬁ, the Delstors rely on the Declaration of Anthony M. Horvat in
| Suppolt of ﬁebtbrs; Second Omnibus Objection to Claims _(tlle-"Hon;ai Declara-
tion"). The Debtors also répresent as follows:
| BACKGROUND

1. - OnlMaf 27,2004 (fhe "Petition Date"), certain of the Debtors
 filed voluntary petitions in this Courtfor reo_rgahizaﬁon-rclicf under chapter 11 of
title 11 of the United States Code, as amended (the "Bankruptcy Code").! RCN
Cable TV of Chicago, Inc. ("RCN-Chicago"y commenced its chabter 11 case on
August 5, 2004. Certain other affiliated Debtors commenced their chapter 11 cases
on August 20, 2004 |

2. The Debtors @nﬁnﬁe to manage and operate their businesses
as debtors-in-possession pursuant to Bankruptcy Code sections 1107 and 1108.

3. No trustee or examiner has been appointed in these chapter 11
cases. On June 10, 2004, the Committee of Unsecured Creditors (the "Creditors’

. Committee") was appointed by the United States Trustee for the Southern District of

RCN Corporation, TEC Air, Inc., RLH Property Corporation, RCN Finance,
LLC and Hot Spots Productions, Inc. {collectively, the "Initial Debtors™)
commenced their chapter 11 cases on May 27, 2004.

RCN Telecom Services of Virginia, Inc., RCN Enicrtainmcnt, Inc., 21*
Century Telecom Services, Inc. and ON TV, Inc. {collectively, the "Addi-
tional Debtors") commenced their chapter 11 cases on August 20, 2004.

2




New York (the "United States Tmstee“) No other oﬁcial coammttecs havc_’beeh : :
appointed or designated in these chapter 1 cases. | o

4 Thé Coutt has jurisdiction o';ver 'th_i§ mattér under 28 US.C.§§ - )
157 and 1334, Venue is proper under 28 U.S.C. §§ 1408.3116 1409, This is a core
proceeding under 28 U.S.C. § 157(b)(2).

5. | The statutory predicatcs for the.relief requested herein are
sections 502(b) and 510(b) of the Bankruptcy Code, and Fed. R, Bankr. P, 3003 and |
3007. | | |

RELIEF REQUESTED

6. By this Second Omnibus Objection, the Debtors seck entry of
an order u.nder 11 U.S.C. §§ 502(b) and 510(b), and Fed. R. Bankr. P. 3003 and 3007
(i) disallowing and cxpungin.g in their entirety the Disputed Claims set forth in
Exhibit A to the proposed order as such claitns represent claims which were filed in

these chapter 11 cases, but represent potential claims against entities which are not

Debtors in these chapter 11 cages (the "Non-Debtor Claims"), (i) deeming the

Disputed Claims set forth in Exhibit B to the proposed order as claims filed in the

chapter 11 case of a different Debtor because such claims were filed in the chapter 11
case of the improper Debtor (the "lmproper Debtor Claims"), (iii) disallowing and
expunging in its entirety the Disputed Claim set forth in Exhibit C 1o the proposed

order as such claim was satisfied in its entirety prior to the Petition Date (the "Satis-
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fied Claim™), (iv) disallowing and expunging in their entirety the Disputed Claims set
forth in Exhibit D to the proposed order as such claims are improperly duplicative of
claims asserted against another Debtor (the "Redundant Claims"), (v)'disallowing"

and expunging, in whole or in part, as appiicabic, the Disputed Claims set forth in

- Exhibit E to the proposed order as such claims, as filed, donot represent valid

liabilities of the Debtors (the "Claims Subject to Litigation and Dispute”); (vi)
'disallo_wing and expunging in their entirety the Disputed Claims set forth in Exhibit F
as.such claﬁns represent proofs of interest of RCN's common stock and are not valid
claims in the Debtors’ chapter 11 cases (the "Equity Interests”), (vii) subordinating
the Disputed Claims set forth in Exhibit G to the proposed order as such claims are
claims by holders of RCN's common stock for the types of claims specified in
Bankruptcy Code section 510(b) (the "Securities Clﬁims"); (viit) disaliowing and
expunging in their entirety the Disputed Claims set forth in Exhibit H to the proposed
order because such claims do not represent debts actually owed by the Debtors and
the claimants asserting such claims have failed to providc sufficient supporting
documentation to permit the Debtors to properly evaluate such claims (the "Insuffi-
cient Documentation Claims"); and (ix) disallowing and expunging in their entirety
the Disputed Claims set forth in Exhibit I to the proposed order because such claims

were filed after the applicable bar date (the "Late Filed Claims”).




BASIS FOR RELIEF" |

7. The Debtorsand their non-Debtor subsidiaries and aiﬁ_liaf;es |
mgiintain, in the ordinary course o-f busin.e_ss, books a!.ld records (the "Book$ and
Records"), that reflect, among other things, the Debtors’ and ﬂ;eir non-Debtor
subsidiaries’ liabilities and the amounts thereof owed to their creditors.

8. The Debtors and their advisers have reviewed the proofs of
claim relating to the Disputed Claims and the Books and Records. For the reasons
set forth below, the Debtoré have detcnnineﬁ that such Disputed Claims are properly
the subject of an objection.

Claims Subject To Objection
A, Non-Debtor Claims.

The claims identiﬁod on Exhibit A to the proposed order do not represent
liabilities of the D'ebtoré. After a review of the Books and Records, the Debtors have
concluded that it is possible that the Non-Debtor Claims represent potential liabilities
of non-Debtor subsidiaries of RCN Corporation or unrelated entities. For the reasons
set forth in the Horvat Declaration, the Non-Debtor Claims should be disallowed and
expunged and are properly the subject of the Objection. |
B. Improper Debtor Claims.

The claims identified on Exhibit B are claims that, according to the Books

and Records, were filed improperly in the chapter 11 cases of Debtors that are not
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tiable for such claims. For the reasons set forth in the Horvat Declaration, the
Tmproper Debtor Claiins should be deemed as filed in the chapter _il -case-pf_t_he :

‘appropriate Debtor as indicated in Exhibit B annexed to the proposed order.

C.  Satisfied Claim.

The Satisfied Claim identified on Exhibit C is a claim which, according to the
B.ooks and Records, was satisfied in full prior to the Petition Date. Acéordingiy, -this
élaim should be disallowed and expunged as claim satisﬁed prior to the Petition
Date. |
D. Redundant Claims,

The Redundant Claims identified on Exhibit D are duplicative of other claims
filed against another Debtor in these chapter 11 cases. The Claimants asserting such
claims have no basis for asserting multiple claims in these chaptcr.'ll cases. For the
reasons set forth in the Horvat Declaration, such Redundant Claims should be
disallowed and expunged.

E. Claims Subject to Litigation or Dispute.

The Claims Subject fo Litigation or Dispute identified on Exhibit E, as
asserted, do not represent valid liabilities of the Debtors. According to the Books
and Records, such claims should either be reduced and allowed in a different amount
or disallowed and expunged. For the reasons set forth in the Horvat Declaration, the

Claims Subject to Litigation or Dispute are properly subject to the Objection.




F. Eg_uitjv Inte_i'uts To Be Disalloweil.

'ih:e'eqﬁtj Interests identified on,EXhibit"F to the proposed order are claims |
that are based solelyona ctaimam;'s ownership interest in or possession of any of the
- common -ﬁock of RCN. As such, the Equity Interests do not constitute "claims”

within the meaning of section 101(5) of the Bankruptcy Code. For this reason, the

Equity.infd’esté shoﬁld-be disallowed and expunged in their entirety aﬁd are properly

the subject of the Objection. _ |

G. Securities Claims To Be Subordinated.

The Securities Claims identified on Exhibit G proposed order are claims by

| holders of the common stock of RCN that have been improperly filed as either
priority, secured or general unsecured claims. These claims assert claims for
damages arisilig from the purchase or sale of RCN's common stock. Pursuant to
Bankruptcy Code section 51 d(b) "a claim arising from rescission of a purchase or
saleof a sécurity of the debtor or of an affiliate of the debtor, for damages arising
from the purchase or sale of a security, or for reimbursement or contribution allowed
under section 502 on account of such a claiﬁ, shall be subordinated to alt claims or
interests that are senior to or equal the claim or interest represented by such security.”
The Securities Claims should be subordinated to general unsecured claims and pari
passu with the interc;sts of holders of the Debtor's common stock. Accordingly, the

Securities Claims should be subordinated pari passu with the interests of holders of
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Century pursuant to 2 stock option agreement mﬁrziﬂzceﬁngs_r {’_‘bpﬁon Agres-
ment”). On March 31, 1999, Mr. _Léé'_s eniplojmeht termmated Mr Lee alieges__tl_lat S
he nt?___tiﬁed 21" Cel;tury of his intent to exercise optmns thatallegedly vested pursu- _' --
ant to the Option Agreement, and that 21° Cestury failed to allow Mr. Leeto
exercise his options. |

Bankruptcy Code section 510(b) subordinates claims "m’ising-'ﬁom tl__i_c |
purchase or sale of...a secunty of the debtor or of an affiliate of the debtor.”
Courts have adopted a broad reading of the phrase "arising from the-purc_:ha'se or sale
of such a security." 5 Collier on Banlcruptcy 510.04[3] (15th ed. rev. 2004) ("Under
this broad reading, the claim need not flow directly from the securities frmsaction,- -
but will be viewed as "arising from" a securities transaction if the transaction is part
of the causal link leading to the injury.”) (citing In re Granite Partners, L.P., 208 B.R.
332, 339 (Bankr. S.D.N.Y. 1997) (A purchase or sale must be part of a causal link
although the injury may flow from a subsequent event.)}; In re PT-1 Communica-

tions, Inc., 304 B.R. 601, 607-608 (Bankr. E.D.N.Y. 2004) ("[Tthe scope of § 510(b)

has been broadened over the years to include claims based on contract law and other
actions. This would signify a trend toward an even less restrictive view of what

types of claims should be subordinated under § 510(b)"); see also Inre Kaiser Group

Int'l, Inc., 260 B.R. 684 (Bankr, Del. 2001).
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The Joyce Claims arise frony the Merger 'Agrecm'ent, which involves payQ-

_ments in RCN‘S common stock. . Allegations in the Joycc Clanms arige from RCN's

obligation to pay the 10%. Holdback Amount in RCN's ¢ommon stock pursuant to the
Merger Agreement. As such, the claims alleged in the Joyce Claims arise from a
transaction involving the purchase and sale of RCN's common stﬁck, and are
subdrdinated under B;mkrilptcy Code section 5 iO(b).‘ Similarly, the Lee Claim
asserts & claim arising from alleged options to purchase securities. Mr. Lee asserts -

ﬁmnagcs resukiﬁg from his alleged equity interest in 21* Century, which, pursuant to

"the Merger Agreement, would have been converted to equity interest in RCN. This

transaction arose from the sale or purchase of a security of RCN, and claims thereun-
der are subordinated. Moreover, the Lee Claim is related to RCN's acquisition of 21¢

Century, a stock for stock merger agreement. But for this stock transaction, Mr.

Lee's options would not have vested and Mr. Lee would not have suffered the alleged

damages. The policy behind Bankrupicy Code section 510(b) therefore requires

subordination of the Lee Claim.
H.  Insufficient Documentation Claims To Be Disallowed.

The Insufficient Documentation Claims identified on Exhibit H to the
proposed order are claims against the Debtors for which the Debtors’ Books and
Records do not indicate any corresponding liability. Additionaily, Insufficient

Documentation Claims do not provide sufficient information for the Debtors to

10




~ determine the basis for tht.a claimant's claim. Accordi:_igly, such Disputed Cla‘ims. - |
should be disallowed and expinﬁged and are properly the subject of the Objection.
I .Late Filed Claims. _

The Late Filed Claims identified on Exhibit I are claims which were filed
after the applicable bar date for filing claims in these chapter 11 cases. Pursuant to
an order dated June 22, 2004, the Bankruptcy Court granted the Initial Debtors'
request to establish August 11, 2004 as the deadline for any person or entity (other
than governmental units) to file a pro'of of claim again-st the Initial Debtors. Pursuant
to an order dated August 26, 2004, the Bankruptcy Court granted the Debtors' request
to establish October 1, 2004 as the deadline for any person or entity (other than
governmental units) t6 file a proof of claim against RCN-Chicago or any of the
Additional Debtors. Accordingly, such Late Filed Claims éhould be disallowed and
expunged and are properly the subject of the Objection,

Responses To Objections
9. The Debtors request that all responses to this Second Omnibus
Objection (each, a "Response"), if any, (a) be in writing, (b) comply with the Federal
Rules of Bankruptcy Procedure and the Local Bankruptey Rules, and (c) be filed with
the Bankruptcy Court in accordance with the Bankruptcy Court's general order
number 182 as modified by orders 193 and 206 adopting electronic filing procedures

(with an additional copy to the chambers of the Honorable Robert D. Drain), together

11
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with proof of servioe, and served by personal service; overnight delivery, or first
~ class mail, upon the following:
Counsel for the Debtors

Skadden, Arps, Slate, Meagher & Flom LLP
Four Times Square
- New'York, New York 10036
Attention:  Frederick D. Morris, Esg.
Bennett S. Silverberg, Esq.

Counsel for the Senior Lenders

Simpson, Thacher & Bartlett LLP
425 Lexington Avenue '
New York, NY 10017-3954
Aftention:  Peter V. Pantaleo, Esq.
Elisha Graff, Esq..

Counsel for the Credifors’ Commitiee

Milbank, Tweed, Hadley & McCloy LLP

One Chase Manhattan Plaza

New York, NY 10005

Attention: Susheel Kirpalani, Esq.
Deirdre Ann Sullivan, Esq.

United States Trustee

The Office of the United States Trustee
Southem District of New York

33 Whitehall Streei

21* Floor

New York, New York 10004

Attention: Paul K. Schwartzberg, Esq.

12




. United States Bankruptcy Court

~ United States Bankruptcy Court for the
" Southem District of New York -
Alexander Hamilton Custom House
One Bowling Green
New York, New York 10004

Aftention:

Chambers of The Honorable Robert D. Drain

10.-  Contents Of Response. The Debtors request thatat a

minimum each Response must contain the following:

(@)

)

©

@

(e

®

a caption setting forth the name of the Bankruptcy
Court, the name of the case, the case number, and the
title of the Second Omnibus Objection;

‘the name of the creditor and description of the basis for

the amount of the asserted claim;

. a concise statement setting forth the reasons why the

relief requested by the Second Omnibus Objection with
respect to the Disputed Claims should not be granted
by the Bankruptcy Court, including, but not limited to,
the specific factual and legal bases upon which the
creditor will rely in opposing the Second Omnibus
Objection;

all documentation or other evidence of the claim, to the
extent not included with the claim previously filed with
the Bankruptcy Court, upon which the creditor will

- rely in opposing the Second Omnibus Objection at the
. hearing;

the address(es) to which a reply, if any, to the Re-
sponse should be sent, if different from that presented
in the proof of claim; and

the name, address, and telephone number of the person
(which may be the creditor or bisther/its legal represen-

13
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| 'taﬁv\%)'ming ultimate authority to.reconcile, s_e_g-_'_ .
-4le, or otherwise resolve the claim on behalf of the
m@itor. -

1. IfaResponse is-prpperl)" filed and served in gedo_:c‘l_anoe with
the above procedllfes, the Debtors willvendéavor to reach a consensnal resolution. [f
no consensual resolution -is_ reached, the Debtors requést that the Ban]c_ruptcy Court
conduct a hearing with respect to the Second Ommibus Objection and the Response.
The Debtors have notified all parties in interest of the date for such hearing on the
Second Omnibus Objection and the date by which Responses to the Second Omni-
bus Objection must be filed and served.

12.  Ifa creditor whose claim is subject to this Second Omnibus

Objection and who is served with the Second Omnibus -Object-ion fails to file and

serve a timely Response, the Debtors will present to the Bankruptey Court an

_appropriate order with respect to the claim or interest without .further notice to the
creditor., |

13.  If a Response contains an address for the creditor different
from that stated on the objected to proof of claim, the address in the Response shall
control and shall constitute the service address for other future service of papers upon
that creditor.

14.  The Debtors expressly reserve the right to amend, modify, or

supplement this Second Omnibus Objection, and to file additional objections to the

14




claims included herein orany other claims which may be asserted 'agéin%st,-the
Debtors. | -
| Further !ﬁl’ormation

15.  Questions about the Second Omnibus Objection or claims, or
requests for additional information about the proposed disposition of claims hereun-
der should be directed to the Debtors’ counsel in writing at the address listed below
(Attn: Bennett 8. Silverberg, Esq. or by telephone at (212) 735-3000). PARTIES
. ‘SHOULD NOT CON'I‘ACT THE CLERK OF THE BANKRUPTCY COURT
TO DISCUSS THE MERITS OF THEIR CLAIMS.

Notice And Wsiiver -
Of Memorandum Requirement

16.  Notice of this Second Omnibus Objection has been given to
the United States Trustee, the affected claimants, and those persons who filed a |
notice of appearance in this case. The Debtors respectfully submit that such notice is
sufficient under the circumstances and requests that the Bankruptcy Court find that
no further notice of the relief requested herein is required.

17.  The Debtors submit that no new or novel issue of law is
presented with respect to the matters contained herein, and respectfully requests that
because the relevant statutory authorities are already cited in this Second Omnibus
Objection, the requirement of a separate memorandum of law under Local Bank-
ruptcy Rule 9013-1(b) be waived.

15




WHEREFORE, the Debtors respectfully request that the B_a:iicrup_tcy'- h
Court enter an order (i) disaliowing and expunging in their entirety the Non-Debtor
Claims, (ii) det;niihg the Improper Debtor Claims as filed in the chapter 11 case of |
another Debtor, (jii) disallowing and expunging in its entirety the Satisfied Claim,
(iv) disallowing and expunging in their entirety the Redundant Claims, (v) disaliow-
ing and expunging, in whole or in part, as applicable, the Claims Subject to Litiga-
- tion and Dispute, {vi) disallowing and exbunging in their entiréty the Equity Inter-
ests, (vii) éubbrdinating thc- Securities Claims pari pasu to the interests with respect

to RCN's common stock; (viii) disallowing and expunging in their entirety the

16




Insufficient Documentation Claims; (ix) disallowing and expunging in their entirety
the Late Filed Claims; and (x) granting the Debtors such other and further relief as is
just.

Dated: New York, New York
October 7, 2004

SKADDEN, ARPS, SLATE, MEAGHER
&FLOMLLP ' .

/' D. J. Baker_

D. J. Baker (DB 0085)

(Member of the Firm)

Frederick D. Morris (FM 6564)

Four Times Square ;
New York, New York 10036-6522
€212) 735-3000 '

Attorneys for Debtors and
Debtors-in-Possession

554925-New York S1A 17




UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

................................ X
Inre , Chapter 11
RCN CORPORATION, et al., : Case No. 04-13638 (RDD)
 Debtors, - (Jointly Administered)
............... o x

DECLARATION:OF ANTHONY M. HORVAT IN.SUPPORT OF
DEBTORS’ SECOND OMNIBUS OBJECTION TO CLAIMS

I, Anthony M. Horvat, hereby declare that the following is true to the
best of my knowledge, information and belief:

L 1am the individual designated by lh;a' Debto;'s with the
responsibility of reconciling the proofs of claim filed in the chapter 11 cases (the
"Chapter 11 Cases") of RCN Corporation and certain of its direct and indirect -
subsidiaries, debtors and debtors-in-possession in the above-captioned chapter 11
cases {collectively, "RCN" or the "Debtors").

2. I.submit this declaration (the "Declaration") in support of
Debtors' Second Omnibus Objection Pursuant To 11 U.S.C. §§ 502(b) And 510(b),
And Fed. R. Bankr. P. 3003 and 3007 (the "Objection")! with respect to the claims
identified in Exhibits A through I (the "Disputed Claims"} annexed to the proposed
order. 1make this Declaration on the basis of my review of the Debtors' books and

records (the "Books and Records™} and the Proofs of Claim {as defined below)

Unless otherwise defined, capitalized terms used herein shall have the
meanings ascribed to them in the Objection.




relating ¥o the Disputed Claims, together with any supporting or related documenta-

3. Todate, holdérs of ¢laims (the "Claimants™) have ﬁ]ed
approximately 2,060 proofs of claim (the "Proofs of Claim™) in these chapter 11
cases, .

. 4, Yhave been personally involved in the review of each of the
Proofs of Claim and the Debtors’ extensive efforts in reconciling the claims asserted
by Claimants with tl_le Books and Records. In this regard, I (a) participated in fhe
reviéw of the claims, identifying those claims that should potentially be allowed,
disallowed, or subordinated and (b) read the Objection and the proposed order with
respect to the Objection. Accordingly, I am familiar with the information contained
therein.  During the claims reconciliation process, in the event there was uncertainty
as to the legal validity of a ctaim, I consuited with and followed the advice of
counsel.
5. Based on these efforts, the Debtors and 1 havé determined,

that:

(a)  the Disputed Claims set forth in Exhibit A should be
disaltowed and expunged in their entirety as such claims represent claims which
were filed in these chapter 11 cases but represent potential claims against entities
which are not Debtors in these chapter 11 cases {the "Non-Debtor Claims”);

(b) the Disputed Claims set forth in Exhibit B to the

proposed order should be deemed filed in the chapter 11 case of another debtor as




such claims were filed in the éhapte’r 11 case 0f ﬂwilnpropcr ,l?ebtor {the "Imprf_‘ape_f |
‘Debtor Claims"; o | _‘ .

(c) | the Diﬁpﬁtéd Claim set forﬂlmEthblt Cto the'
proposed order should be disallowed and expunged in its éntirety as such claim was
satisfied in its entirety prior to the Petition Date {the "Satisfied Claim");

(@)  the Disputed c;aim; setfoth in Exhibit D to the
proposed order should be disallowed and expuﬂqu-'in-.théir cﬁtfrety be@uw such
claims are improperty duplicative of a claim asserted against anoﬁ)cr. Debtor (the
"Redundant Claims");

(e)  the Disputed Claims set forth in Exhibit E to the
proposed order should be disallowed and expunged in whole or in part, as applicable,
because such claims, as filed, do not represent valid liiﬂbililies of the Debtors (the
"Claims Subject to Litigation and Dispute™);

H the Disputed Claims set forth in Exhibit F should be
disallowed and expunged in their entirety as such claims represent proofs of interest
of RCN's common stock and are not valid claims in the Debtors' chapter 11 cases
(the "Equity Interests”);

(g}  the Disputed Claims écl forth in Exhibit G to the
proposed order should be subordinated as such claims are claims by holders of

RCN's common stock for the types of claims specified in Bankruptey Code section

510(b) (the "Securities Claims");




() the Dispited Claims set forth in Exhibit H tothe
proposed order are claims that should be disallowed and expunged in their mmety N |
because such claims do not represent debts actually owed by ﬁe Débtors andthe
claimants asserting such claims have failed to provide sufficient supporting docu-
mentation to permit the Debtors to properly evaluate such claims (the “Insuﬂii;iénf
Documéntation Claims"); and- | | -.

()  the Disputed Claims set forth in Exlilbit I to the
~ proposed order are claims that should be disatlowed and eﬁpungé& in their entirctYr
because such claims were filed afier the applicable bar date (the “Late Filed -
Claims"). - | |

6. Non-Debtor Claims. The Nqn-’Debtor Claims set forth.on

Exhibit A do not represent liabilities of the Debtors. Rather, after a review of the
~ Books and Records, the Debtors have concluded that it is possible that the Non-
Debtor Claims may represent potential liabilities of non-Debtor subsidiaries of RCN
Corporation. For the reasons set forth. herein, I believe that the Non-Debtor Claims
should be disallowed and expunged and are properly the subject of the Objection.

(a) Donald Ascolese (" Claim Ne. 1337"). Claim No. ‘
1337 asserts an unsecured priority claim in an unspecified amount for unpaid wages,
salaries, and compensation. Claim No. 1337 is asserted in the chapter 11 case of
RCN Corporation (Case No. 04-13638 (RDD)). The Books and Records do not
reflect that Mr. Ascolese is currently or ever was an employee of any of the Debtors.

Rather, the Books and Records indicate that Mr. Ascolese was an employee of RCN
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to disallow.and expunge such claim on the basis that it is not an obligation of any of
the Debtors in these chapter 11 cases.

(c)  Cavalier Telephone; LLC and Cavalier Telephone
Mid-Atlantic, LLC ("Claim No. 1313"), Claim No. 1313 asserts a general
unsecured clairi in the amount of $119,363.69 on account of invoices for telecom-
munications services. Claim No, 1313 was asserted m the chapter 11 case of RCN
Corporation (Casc No. 04-13638 (RDD)). The Books and Records do not indicate
that RCN Corporation or any Debtor conducted bu;siness with Cavalier Telephone,
LLC or Cavalier Telephone Mid-Atlantic, LLC (collectively, "Cavalier"). To the
best of my knowledge, information and belief, the invoices underlying Claim No.
1313 relate to services rendered by Cavalier-.to non-Debtor subsidiaries of RCN
Corporation. For these reasons, I believe that (a) Claim No. 1313 was improperly
filed in the chapter 11 case of RCN Corpomﬁon and (b) it is appropriate to disallow
and expunge such claim on the basis that it is not an obligation of any of the Debtors
in these chapter 11 cases.

(d)  Debra Craig ("Claim No. 9"). Claim No. 9 asserts a
general unsecured claim in the amount of $425,000 in connection with litigation
entitled Debra K. Craig v. RCN Corporation, RCN Telecom Services, Inc., ENET
Holding, Inc., et al. (Case No 04-00671) pending before the United State District
Court for the Eastern District of Pennsylvania. Ms. Craig's complaint alleges that
she was wrongfully términated. Claim No. 9 is asserted in the chapter 11 case of

RCN Corporation (Case No. 04-13638 (RDD)). The Books and Records do not
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reflect that Ms, Craig is eurrently, or ever was, an employee of any of the Debtors.

Rather, the Books and Records indicate that Ms. Craig was an employee of RCN

. Telecom Services Inc., a non-Debtor subsidiary of RCN Corporation. Additionally,

neither Claim No. 9 nor Ms. Craig's complaint offer any basis for holding RCN
Corporation liable for the potential lia_bility of its non-Debtor subsidiaries. For these -
reasons, I believe that (a) Claim fﬁo. 9 was improperly filed in the ch_aptér 11 case of
RCN Corporation and (b) it is appropriate to disallow and expunge such claim on th_c.
basis that it is not an obligation of an'y of the Debtors in these, chapter 11 cases.

(¢)  William Daniel ("Claim No. 883"). Claim No. 883
asserts an unsecured priority claim in the amount of $957.60 on account of unpaid
compensation that was allegedly earned for the period from May 13, 2004 through
June 11, 2004._ Claim No. 883 is asserted in the chapter 11 case of RCN Corpora-
tion (Case No. 04-13638 (RDD)). The Books and Records do not reflect that Mr.
Daniel is currently, or ever was, an employee of any of the Debtors. Rather, the
Books and Records indicate that Mr. Daniel was an employee of RCN Telecom
Services of Pﬁiladeiphia, Inc., a non-Debtor subsidiary of RCN. Additionally, Claim
No. 883 does not offer any basis for holding RCN Corporation liable for the potentia}
liability of a non-Debtor subsidiary. For these reasons, I believe that (a) Claim No.
883 was improperly filed in the chapter 11 case of RCN Corporation and {b) it is
appropriate to disaliow and expunge such claim on the basis that it is not an obliga-

tion of any of the Debtors in these chapter 11 cases.




)  William Davien ("Claim No. 326"). -Claim ﬂo. 326 |
asspris an unseomed priority ¢laim in the amount of $10,000. Claim No. 326'is
asserted in the chaptcr 11 case ofRCN Corporation (Case No. 04-13638 (RDD)).
The claimant asserts on the claim forin that his losses are from the pﬁrchasc of an
Adelphia Communications Bond on March 1,2001. Adelphia Communications is
ot a Debtor in these chapter 11 cases and is not a non-Debtor subsidiary of RN
Corporation. For these reasons, 1 believe that () Claim No. 326 was impmi)erly
filed in the chapter 11 case of RCN Corporation and (b) it is appropriate to disallow
and expunge such clailn on the basis that it is not an obligation of any of the Debtors
in these chapter 11 cases.

(8} ~ Troy Fisher ("Claim No. 36"). Claim No. 36 asserts
an unsecured nonpriority claim in the amount of $1,000,600 in connection with
litigation entitled Troy Fisher v. The City of New York, Time Warner, Inc. and RCN
Corporation (Case No. 109051/03) pending in the Supreme Court of the State of
New York, County of New York. The complaint alleges injuries resulting from the
negligence of the defendants’ maintenance of a sidewalk in New York City. Claim
No. 36 is asserted in the chapter 11 case of RCN Corporation {Case No. 04-13638
(RDD)). RCN Corporation does not conduct any business in the state of New York. -
The only entity related to RCN Corporation which may be liable for the claims
alleged by Mr. Fisher's complaint is RCN Telecom Services, Inc., a non-Debtor
subsidiary of RCN Corporation. Furthermore, neither Claim No. 36 nor Mr. Fisher's

complaint provide any basis for holding RCN Corporation liable for the alleged
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coﬁduct of any of its noneD;bmr subsidiaries, For these réasons, 1 bé_licve that (a)
Claim No. 36 was improperly ﬂied in the chapter 11 case of RCN Corporation and
(b) it is appropriate to disallow and ';.:xpt,mge- éuchﬁ claim on the basis that it is not an
o,i)ligation of any of the Debtors in these chapter'11 cases.

()  David Fletcher ("Claim No. 1097"). Claini No. 1097 -
asserts a géneral‘unsccuredpl'aim in the amount of $59,400 in connection with |
litigation entitled David Ffetcher' v RCN Corporation {Case No. 04-001_98) pending
in the Norfolk Suﬁerior Court, Norfolk, Massaf;hus‘cit@ Mr., Fletcher alieged that he
was wrongfully terminated. Claim No. 1097 is asserted in the chapter 11 case of
RCN Corporation (Case No. 04-13638 (RDD)). The Books and Records do not
reflect that Mr. Fletcher is currently, or ever was, an employee of any 61‘ the Debtors.
Rather, the Books and Records reﬂebt that Mr. Fletcher was employed by RCN-
BECOCOM, LLC, a non-Debtor subsidiary of RCN. For this reason, I betieve that
(a) Mr. Fletcher's litigation is improperly asserted against RCN Corporation, (b)
Claim No. 1097 was improperly filed in the chapter 11 case of RCN Corporation,
and (c) it is appropriate to disallow and expunge such ciaim on the basis that it is not
an obligation of any of the Debtors in these chapter 11 cases.

(1) HSN LP (d/b/a Home Shopping Network) ("' Claim
No. 1349"). Claim No. 1349 asserts a contingent, unhiquidated claim which may
arise under an affiliation agreement between HSN LP ("HSN") and RCN Telecom

Services, Inc. The claims agent has docketed Claim No. 1349 in the chapter 11 case

of RCN Corporation (Case No. 04-13638 (RDD)). HSN attempted to file Claim No.




1349 i the chapter 1 case of RON Telecom Services, nc, RCN Teleoor Serviee,
Inc., however, is not a chapter 11 debtor i these ch.a'pte;‘ 11 cases. Further, RCN'
Corporation is not a party to the affiliation agreement and not ;ésponsiblc for any
amounts which may become du(; under the affiliation agréement. For these reasons, 1
believe that (a) Claim No. 1349 was improperly filed in the chiapter 11 casc of RCN
Corporatidn and (b) it is appmpriate,to disallow and expunge such claim on the basis |
that it is not an obligation of any of the Debtors in these chapter 11 cases, |

(0 George Kirkpatrick (' 'Cléim_ No. 31"). Claim No.
31 asserts a claim against RCN Corporation in an unspecified amount for unpaid
wages, s_élari‘es, and compensation. Claim No. 31 is asserted in the chapter 11 case
of RCN _Corporaﬁon (Case No. 04-13638 (RDD)). The Books and Records do not
reflect that Mr. Kirkpatrick is currently, or ever was, an employee of any of the
Debtors. Rather, the Books ané Records indicate that Mr. Kirkpatrick was an
employee of RCN Telecom Services, Inc., a non-Debtor subsidiary of RCN Corpora-
tion, Furthermore, the ﬁooks and Records indicate that at the time Mr. Kirkpatrick
retired from employment with RCN Telecom Services, Inc., all unpaid wages and
other amount owned to Mr. Kirkpatrick were paid in full. Additionatly, Mr.
Kirkpatrick does not provide any supporting docomentation with his proof of claim
to quantify or substantiate his claim for wages, salaries or other compensation
against RCN Corporation. For these reasons, I believe that (a) Claim Ne. 31 was

improperly filed in the chapter 11 case of RCN Corporation and (b} it is appropriate

10




to disallow and expunge such claim on the basis that it is ndt-an obligation of any of
the Debtors in these chapfer 11 cases. |

(k) Edward A. Klemens ("Claim No. 1821"). Claim
No. 1821 asscns a general unsecured claim in the amount of $7,880.23 on account of
amounts allegedly due under a cable ser_v'icc contract. Claim No. 1821 is asserted in
the 'chaptm' 11 case of RCN Corporation (Case No. 04-13638 (RDD)). The basis of
Claim No. 1821 is a cable service agreement between Twin County 'l;rans-Vidco, |
-~ Inc. ("'fwin County"), the cabié-prov'ider, and Mr. Edward Klemens and Mildred G.
Klemens. RCN Telecom Services, Inc., a non-Debtor subsidiary of RCN Corpora-
tion, isthe successor-in-interest to Twin County in connection with the cable service
agreement as a result of the merger of RCN Telecom Services, Inc. and Twin
Cou-n'ty. Mr. Klemens does 1;0t offer a basis for holding RCN Corporation liable for
any amounts due under the cabie service contract. For these reasdns, ] believe that
(a) Claim No. 1821 was improperly filed in the chaptcrl 11 case of RCN Corporation
and (b) it is af)propriate to disallow and expunge such ctaim on the basis that it is not
an obligation of any of the Del;tors in these chapter 11 cases.

I Michael Krafcisin (" Claim No. 958"). Claim No.
958 asserts a general unsecured claim in an unspecified amount on account of unpaid
compensation allegedly earned during the period from June 7, 1999 through Novem-
ber 11, 2002. Claim No. 958 is asserted in the chapter 11 case of RCN Corporation
(Case No. 04-13638 (RDD)). Mr. Krafcisin has filed complaints with the United

States Equal Employment Opportunity Commission (Case No. 21BA321 51), the

11




5epartment of Human Rights, State of Illjnois (Case No. 2003-CA-3324), and the
, Cé)mmi'ssion on Human Relations, City of Chicago (Case No. 03-E-74) alleging age
discriminiation and unequal pay because of ms age and national origin. The Books N
and Reeords do not indicate that Mr. Krafoisin currently is, or ever was, an employee
of the Debtors. Rather, the Books and Records indicate that Mr. Krafcisin wa's an
employee of RCN Tglecom Services of Nlinois, L1.C, a non-Debtor sﬁ_bsidiary of
RCN Corporation. Mr. Krafcisin further alleges a claim in connection with a
complaint filed with the United States Securities and Exchange Commission (File
No. HO-903776). As stated by his proof of claim, the basis of Mr. Krafcisin's
complaint with the SEC is the alleged. faiture of his employer, 21* Century Telecom
Group, Inc.? (now known as RCN Telecom Services of Itlinois, LLC), to comply
wi_th-the terms of an employee incentive program. Any claim for a breach of such an
employee incentive program would be against his employer - not the entity which
acquired his employer. Accordingly, any claim under such an employee incentive
program, if valid, would be agﬁinst RCN Tetecom Services of Illino.is, LLC. For
these reasons, I believe that (a) Claim No. 958 was improperly filed in the chapter 11
case of RCN Corporation and (b) it is appropriate to disallow and expunge such
claim on the basis that it is not an obligation of any of the Debtors in these chapter
11 cases.

(m)  Barbara Moschetto (""Claim No. 35’?“). Claim No.

357 asserts an unsecured priority claim in an unspecified amount for contributions to

2 Mr. Krafcisin incorrectly refers to 21* Century Telecom Group, Inc. as 21%

Century Telecom Corporation.
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an employes benefit plan. Claim No. 357 is asserted inthe chapter 11 case of RON

" Corporation {Case No. 04-13638 (RDD)). The Books and Records do not indicate

that Ms. Moschetto enrreritly is, or ever was, an employee of REN Corporatibn.
Furthermore, none of the D;zbtors had employees and therefore none of the Debtors
are liable for.employee related claims under an employee benefit plan. Rather, the _
Books and Records ir.ldica'te'that Ms. Moéchctto was an employee of RCN- - -
BECOCOM, LLC, a non-Debtor subsidiary of RCN Corporation. For these reasons,
Y believe that (a) Claim No. 357 was impropesly filed in the chapter 11 case of RCN

Corporation and (b) it is appropriate to disallow and expunge such claim on the basis

that it is not an obligation of any of the Debiors in these chapter 1 1 cases.

(n)  O}d Dominion Freight Line, Inc. ("Claim No
1096"). Claim No, 1096 asserts a-general unsecured claim in the amount of
$21,553.03 on account of shipping services. Claim flo. 1096 is asserted in the
chapter 11 case of RCN Corporation (Case No. 04-13638 (RDD)). RCN Corpora-
tion has no business relationship with Old Deminion Freight Line, Inc. ("OHd
Dominion”). Rather, RCN Telecom Services, Inc. engaged Old Dominion through a
freight broker. For these reasons, 1 believe that (a) Claim No. 1096 was improperly
filed in the chapter 11 case of RCN Corporation and (b) it is appropriate to disallow

and expunge such claim on the basis that it is not an obligation of any of the Debtors

in these chapter 11 cases.
(0) Nicole Robinson ("Claim No. 731""). Claim No. 73

asserts a general unsecured claim in the amount of $100,000 in connection with the
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gataon enfitled Nicole RObimon v. RCN Corporation (Case No. 3:03-CV- 02065)
' pendmg in the United States District Court for the Mlddle Drs!nct of Pczmsylvama
‘The complamt alleges violations of the Ameticans with Disability Act, the Famﬂy
Medical Leave Act 0f 1993, and the Pennsylvania H_uman Relations Act_. Claim No.
73135 asserted in the chapter 11 case of RCN Corporation (Case No, 04-13638
-(RDD)j. The cémpl‘aint identifies RCN:Corporation as a cbfporation doing business
in Pennsylvania with an office located in Pennsylvania. RCN Corporation does not
conduct business,. own property, or lease property in Pennsylvania, Additionaily, the
Books and Records do not indicate that Ms. Robinson currently is, or ever was, an
employee of RCN Corporation. Rather, ih_c Books and Records indicate that Ms.
Robiﬁson was an employee of RCN Telecom Services of Philadelphia, Inc., a non-
Debtor subsidiary of RCN Corporation. Furthermore, the address referred to in Ms.
Robinson's complaint is an .oﬁice Gf RCN Telecom Services of Philadelphia, Inc.
‘None of the employees at such oﬁ'lc_e were employees of RCN Corporation. For
these reasons, 1 believe that (a) Claim No. 731 was improperly filed in the chapter 11
case of RCN Corporation and (b} it is appropriate to disallow and expunge such
claim on the basis that it is not an obligation of any of the Debtors in these chapter
11 cases.

(p) NytalyaM. Smith-B;'own ("Claim No. 1325").
Claim No. 1325 asserts a general unsecured claim in the amount of $100,000 in

connection with litigation entitled Nyralya Smith-Brown v. RCN Corporation (Case

No. 04 C 2080) in the United States District Court, Northern District of Itlinois,
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i?.a‘stem Diﬁﬁon. Tht;, complaint allegeé violatién.é of ﬁle_Ampricans wit_h_!)isabilily -
Act. Claim Ne. 1325.55 asserted in the chapter 11 case of RCN Coxporatim {Case’
No. 04-13638 (RDD)). The Books and Records do not indicate that Ms. Smith- | |
Brown currently s, or eve.r was, an employee of RCN Corporation. Rather, the

Books and Records indicate that Ms. Smith-Brown was an employée of RCN

T'(_sl'ecbm Services of Iinois, LLC, a pon-Debtor subsidiary of RCN Corporation. .‘

?or these reasons, the Books and Records do not indicate that Ms. Smith-Brown has
a claim against the cht;)rs. For these reasons, I believe that (a) Claim No. 1325 was
improperly filed in the chapter 11 case of RCN Corporation and {b) it is appropriate
o disallow and expunge such claim on the basis that it is not an obli_gation of any of
the Debtors in these chapter 11 cases.

()  Joseph Stabile ("Claim No. 741" and "Claim No.
$057"). Claim Nos. 741 and 1057 assert claims in amount of $5,000,000 in
connection with ii-figation entitled Joseph Stabile v. Regency Towers, LLC and RCN
Corporation (Case No. 43212/01; Third Party Index No. 75687/02) pending in the
Supreme Court of the State of New York, County of Kings.* The comp]aint alleges
that Mr. Stabile sustained injuries during the course of his employment in the state of
New York. Claim Nos. 741 and 1057 are asserted in the chapter 11 case of RCN
Corporation (Case No. 04-13638 (RDD)). The Books and Records do not indicate

that Mr. Stabile currently is, or ever was, an employee of RCN Corporation. Rather,

Claim Nos. 741 and 1057 assert identical claims. Claim No. 741 was filed by

Peter R. Bain, counsel for Mr. Stabile, whereas Claim No. 1057 was filed pro
se.
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" the Books and Records indicate that Mr. Stabile was an employee of RCN Telecom
~ Services, Inc., 2 non-Debtor -subsidiary'oi_';RCN éorpofatidn. Furthermore, the
project on which Mr. Stabile was allegedly in_jured was a project of RCN Telecom |
Services, Inc. For these reasons, I believe that (a) Claim Nos. 741 and 1057 were
improperly filed in the chapter 11 case of RCN Corporation and (b) it is appropriate
to disallow and expunge such claimison the basfé.ﬂxat they are not the obfigations of
any. of the‘ Debtors in these chapter 11 cases.

| (f) - Susan Weiss ("Claim No. 1134"). Claim No. 1134
asserts a general unsecured claim in the amount of $300;000 in connection with
litigation entitled Susan Weiss v. RCN Telecom Services of Philadelphia, Inc. (Case
No. 200303889; EEOC Nﬁ. 17FA461470) pending before the Pennsylvania Human
Relations Commission. The complaint alleges violations of the Pennsylvania
Human Relations Act. Claim No. 1134 is asserted in the chapte;r 11 case of RCN
Corporation (Case No. 04-13638 (RDD)). The Books and Records do not indicate
that Ms. Weiss currently is, or ever was, an employee of RCN Corporation. Rather,
the Books and Records reflect that Ms. Wcis; was employed by RCN Telecom
Services of Philadelphia, Inc., a non-Debtor subsidiary of RCN Corporation. Indeed,
Ms. Weiss identified RCN Telecom Services of Philadelphia, Inc. as a defendant in
her complaint. Additionally, Claim No. 1134 has provided no basis for holding RCN
Corporation liable for the alleged conduct of a non-Debtor subsidiary. For these
reasons, 1 believe that () Claim No. 1134 was improperly filed in the chapter 11

case of RCN Corporation and (b) it is appropriate to disallow and expunge such
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claiin on the basis that it is not an pbligat-i(;n of any of the Debtors in thwe chapter
11 cases. |
()  Sheldon Wernikoff ("Claim No. 1375"). Claim No. -
1375 asserts a contingent uniiquidétcd_claim in connection with a purported class
-action liﬁgation entitled Sheldon Wernikaff, et al. v. RCN Telecom Services of
Héinois,_ Inc. and RCN Corporation.(Case No. 02-02333) pending in the Circuit
Court of Cook County, Hiinois, County Department, Chancery Division. Mr.
Wemnikoff all_eges that RCN Telecom Services of Ilinois, Inc. and RCN Corporation
violated the Illinois Consumer Fraud and Deceptive Practices Act, breached con-
tracts with their customers, and as a result of their-alleged deceptive practices, were
unjustly enriched. Claim No. 1134 is ass;rtéd in the chapter 11 case of RCN
Corporation (Case No. 04-13638 (RDD)). RCN Corporation did not conduct
business in Hlinois during the periods Mr. Wernikoff alleges t];gE_RCN Corporation
engaged in deceptive practices. Additionally, Mr. Wemikoff' offers no basis to hold
RCN Corporation liabie for the alleged conduct of its non-Debtor subsidiary, RCN
Telecom Services of Illinois, Inc. For these reasons, 1 believe that {a) Claim No.
1375 was improperly filed in the chapter 11 case of RCN Corporation and (b) it is
appropriate to disallow and expunge such claim on the basis that it is not an obliga-
tion of any of the Debtors in these chapter 11 cases.
7. Improper Debtor Claims. The Improper Debtor Claims are
properly the subject of the Objection because they are claims that, according to the

Books and Records, were filed improperly in the chapter 11 cases of Debtors that are
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not liable for such éiaixns. For the reasoné set Iforth herein, 1 believe that such clai:hs
should be deomed filed in the chapter 11 case of the appropriate Deblor consistent
with the Books-and -Rcdords. |

| {a)  AbléSteel Equipment Co. Inc.- ("Claim No. 634").
Claim No, 634 asserts a general unsecured claim in the amount of $1,172.50 on

 account of stecl library shclving provided to the Debtors. Claim No. 634 is asserted
in-the chapter 11 caSe of RCN Corporation (Case No. 04-13638 (RDD)). The |
invoice attac_hed to the proof of claim was iésued to RCN Corporation at the address
of RCN Entertainment, Inc. The Books and Records indicate that RCN Entertain-
ment, Inc, was thc debtor authorizing the purchase order. For these reasons, I believe
that (a) Claim No. 634 was improperly filed in the Chapter 11 case of RCN Corpora-
tion and (b) it is appropriate to deem Claim No. 634 filed in'the chapter 11 case of
RCN Entertainment, Inc.
(V)  Monster Distributes (" Claim No. 2033™). Claim No.

2033 asserts a general unsecured claim in the amount of $2,500.00 on account of
television content provided to the Debtors. Claim No. 2033 is asserted in the chapter
11 case of RCN Corporation (Case No. 04-13638 (RDD)). The invoice attached to
the proof of claim for Claim No. 2033 was issued to RCN Entertainment, Inc. The
Books and Records indicate that Claim No. 2033 isa valid claim against RCN
Entertainment, Inc. For these reasons, 1 believe that (a) Claim No. 2033 was

improperly filed in the chapter 11 case of RCN Corporation and (b} it is appropriate

to deem Claim No. 2033 filed in the chapter 11 case of RCN Entertainment, Inc.
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‘ '{c) " Photobition Bonded Services ("Claim No. 3").

Claim No: 3 assers  shourod clam in the amount of $8,073.36 on sccount of
. st.ora-'ge foes for filims and tape. Claim No. 3 is asserted in the chapter 11 case of
RCN -Corpor;ﬁa;a (Case No. 04-13638 (RDD)). The customer trial balance attached
to the proof of claim for Claim No. 3 indicates a customer name of "RCN Entertain-
ment” Additionally, the Debtors, in connection with a review of their Books and
Records, pwviouély scheduled a general unsecured claim in favor of Photobition
Bonded Services in the chapter 11 case of RCN Entertainment, Inc. (Case No. 04-
15505 (RDD) in the amount of $7,356.00. For these reasoﬁs, I believe that (a) Claim
No.3 was improperly filed in the chapter 11 case of RCN Corporation and (b) it is
appropriate to deem Claim No. 3 filed in the chapter 11 case of RCN Entertainment,
Inc.

(d)  Somy Music Studio ("Claim No. 6" and "Claim No.
2051"). Claim Nos. 6 and 2051 assert general unsecured claims in the amount of
$2,039.25 on account of goods and services provided to the Debtors.! Claim Nos. 6
and 2051 are asserted in the chaptér 11 case of RCN Corporation (Case No.
04-13638 (RDD)). The amounts asserted in Claim No. 6 were scheduled in the
chapter 11 case of Hot Spots Productions, Inc. (Case No. 04-13637 (RDD)). For this
reason, 1 believe that (a) Claim No. 6 was improperiy filed in the chapter 11 case of
RCN Corporation and (b} it is appropriate to deem Claim No. 6 filed in the chapter

11 case of Hot Spots Productions, Inc.

Claim Nos. 6 and 2051 assert identical claims.
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8. Saﬁsl" ed Claim. The Snt:sﬁed Clmm isa clalm which,
aocordmg to the Books and Records, was satisfied in full prior to the Petmon Date.
_Accordingly, 1 believe that such Satisfied Claim is properly subjec_t to the Objection.

| (@  A&E Television Ne'twérk_s {"Claim No, 745").
Claim No 745, asserts a general unsecured claim in the amount of $361,268.24 for
amounts due under affiliation agreements w1th thc National Cable Telewsnon

Cooperative for the right to distribute the programming of the A&E Television

Networks. The Books and Records indicate Claim No. 745 was paid in full prior to

the Petition Date. Amounts due under the affiliation agreement for April 2004 were

paid by wire transfer on March 31, 2004 and amownts due for May 2004 were paid
by check on April 29, 2004. For thisreason, I believe that Claim No. 745 should be
disallowed and expunged as a claim satisfied prior to-the Petition Date,

9.  Redundant Claims. The Redundant Claims are duplicative
of other claims filed against another Debtor. The Claimants asserting such claims
have no basis for asserting multiple claims in these chapter 1 1 cases. Accordingly, 1
believe that such Redundant Claims are properly subject to the Objection.

(@)  Sony Music Studio (" Claim No. 6" and "Claim No.
2051") Claim Nos. 6 and 2051 assert general unsecured claims in the amount of
$2,039.25 on account of goods and services provided to the Debtors.’ Claim No. 6
was asserted in the chapter 11 case of RCN Entertainment, Inc. (Case No. 04-15505

(RDD)) and Claim No. 2051 was asserted in the chapter 11 case of RCN Corporation

Claim Nos. 6 and 2051 assert identical claims.
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(Case No. 04-13638 (RDD)). The invoice attaphed to the proofof claim is duacted -
to RCN Entertainment, Inc. Based on this mnvoice and the Books and Records I
believe that Claim No. 2051 is only a vahd cia)m against RCN Entcﬂamment, Inc |
Therefore, 1 do not believe that Claim No 2051 isa vahd clalm against RCN
| Corporation. For these reason, 1 believe that (a) Claim No. 2051 is redundant- of
Claim No. 6 (b) it is appropriate to disatlow and expunge Claim No. 2051
10.  Claims Subject to Litigaﬁon or Dispute. The Claims
Sobject to Litigation or Dispute, as asserted, do not represesnt valid liabilities of the
Debtors. By the Objection, such claims shoutd either be reduced and allowed or
disallowed and expunged. For the reasons set forth herein, the Claims Subject to
Litigation or Dispute are properly subject to the Objection.
(a)  Able Steel Equipment Co., Inc. {"Claim No. 634™).
Claim No. 634 asserts a general unsecured claim in tiie amount of §1,172.50 on
account of goods and services provided to the Debtors. Claim No. 634 is asserted in
the chapter 11 case of RCN Corporation (Case No. 04-13638 (RDD)). The Books
and Records indicate Claim No. 634 was paid by cashier's check in the amount of
$1,000.00 prior to the Petition Date. Accordingly, a balance of $172.50 remains due
to Able Steel Equipment Co., Inc.. For these reasons, | believe that Claim No. 634
should be reduced and allowed as a general unsecured claim in the amount of

$172.50°

¢ For the reasons set forth above, Claim No. 634 should be allowed as a general

unsecured claim in the chapter 11 case of RCN Entertainment, Inc.
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(t) Commonwealth of Massachusetts ("Claim No.
817", Claim No..817 asséris an unsecured prlonty claim against RCN -COrpOmiiqn' | .I
in an unspecified amounit for unpaid taxcs. The Books and Records indicate that
RCN Corporation is current with-all tax amounts due to the state of Massachusetts:
For this reason, I believe Claim No. 817 should bé disallowed and expunged in its
entirety and is pfoperly the subject of the objection.

(¢) Marie DeWees ("Claim No. 395"). Claim No. 395
asserts a general unsecured claim in the amount of $4,525,000 in connection with
fitigation entitled Marie DeWees and Pamela J. Pernot v. RCN Cerporation, David
McCourt, Michael Méhoriey, and Kenneth Knudsen (Cﬁse No. L—l’?S-OGj in the
Superior Court of New Jersey Law Division, Mercer County.” In the state court
litigation, the motion of RCN Corporation for summary judgment with respect to the
claim of Ms. DeWees was granted with prejudice. Ms. DeWees then filed a notice
of appeal. The Superior Court of New Jersey's Appeltate Division had dismissed the
appeal upon the commencement of RCN Corporations's chapter 1 } case. On
September 17, 2004, RCN Corporation and Ms. DeWees submitted a Stipulation and
Order Approving Modification of the Automatic Stay to Allow Superior Court of
New Jersey - Appellate Division to Decide Marie DeWees's Appeal (Docket. No.
231) for the Bankruptcy Court‘s approval. The presentment date for the stipulation is
October 11, 2004. 1f the Bankruptcy Court approves the stipulation, the automatic

stay will be modified to permit the Superior Court of New Jersey - Appellate

Ms. Pernot is no longer a party io the litigation.
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Divisio'n to decide h;iarie DeWess's appeal. For the reasons set forth in the answer
aﬁd other pleadings filed by RCN Corporation'in-me'étate court litigation, RCN |
Corporation denies any liabitity to Ms. DeWees on account of the claims alleged by
her complaint. For this reason, I believe Claim No. 395 should be c_lisallowcd and
expungéd in its entirety and is properly the subject of the. Objection.

11.  Equity Interests To Be Disallowed. The claims listed in
Exhibit F are claims that are based solely on a claimant's ownership interest in or
possession of any of the common stock of RCN. As such, the Equity Interests do not
constitute "claims” within the meaning of section 101(5) of the Bankruptcy Code.
For this reason, 1 believe.ihe Equity Interests shoufd be disalowed and expunged in
their entirety and are properly the subject of the Objection. |

12.  Securities Claims To Be Subordinated. The Disputed
Claims Jisted in Exhibit G are claims by holders of the common stock of RCN that
have been improperly filed as either priority, secured or general unsecured claims.
These claims assert damages arising from the purchasc or sale of RCN's common
stock. Pursuant to Bankruptcy Code section 5 l'O(b) "a claim-arising from rescission
of a purchase or sale of a security of the debtor or of an affiliate of the debtor, for
damages arising from the purchase or sale of a security, or for reimbursement or
contribution allowed under section 502 on account of such a claim, shall be subordi-
nated to all claims or interests that are senior to or equal the claim or interest
represented by such security.” The Securities Claims should be subordinated to

general unsecured ctaims and pari passu with the interests of holders of the Debtor's
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h &mmOn stock. Accordingly, 1 believe that the Securities Claims should be subor_di%_
nated pari passu with the interests of holders of RCN's comimon stock and are
: prOperlf the subject of the GII:ij ection.

13.  Insufficient Documentation Claims To Be Disatlowed. The
ﬁisuﬁicien; Documentation Claims listed on Exhibit 1 are claims against the
Débtofs for which the Debtors' Books and Records do not indicate any corresponding -
llablhty Additionally, Insufficient Documentation Claims do not provide sufficient
information for the Debtors to determmc the basis for the claimant's claim. Accord-
ingly, 1 believe that such Disputed Claims should be disallowed and expunged and
are properly the subject of the Objection.

14.  Late Filed Claims. The Late Filed Claims listed in Exhibit
are claims which were filed after the applicable bar date for filing claims in these
chapter 11 cases. Accordingly, I believe that such Late Filed. Claims should be
disaltowed and expunged and are properly the subject of the Objection.

CONCLUSION

15.  1believe that each of the Disputed Claims are appropriately
the subject of an objection by the Debtors. Accordingly, 1 believe that the Debtors
should be granted the relief requested in the Objection with respect to the Disputed

Claims.
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“1declare under pe_nalty.dfpeijury_that the foregoing is true and

. gowest. ¢

" Executedthis Tth day of Ociober 2004.

/s/ Anthony M. Horvat

ANTHONY M. HORVAT

$53526-New York 51A




............................... "
Inre | _ Chapter 11
RCN CORPORATION, et al., . CaseNo. 04-13638 (RDD)
Dobtors. ¢ (ointly Administered) e
-------------------------------- ;{ .

ORDER W,I'I'H.RESPECT TO DEBTORS’ SECOND OMNIBUS
ORJECTION PURSUANT TO 11 US.C. §§ 502(by AND 510(b)
AND FED. R. BANKR. P. 3003 AND 3007 TO CLAIMS
Upon the Debtors' Second Omn‘ibué Objectidn Pursuant To 11 U.S.C.

§§ _502(b) And S.l‘O(b) And Fed. R. Bankr. P. 3003 and 3007 To Claim.s (the "Second
Omnibus Objection”),’ dated October 7, 2004, and filed by RCN Corporation and |
certain of its direct and indirect subsidiaries, debtors and debtors-in-possession in the
above—c:;ptioned chaptel: 11 cases (collectively, the "chtérs“); and after due deliber-
ation thereon; and based upon the record in this case; and proper and adequate notice
of the Second Omnibus Objection having been given; and no other or further notice
being necessary; and the Court having considered the Second Omnibus Objection,
the claims listed on Exhibits A through I attached hereto, and the responses, if any, to

the Second Omnibus Objection; and the responses, if any, to the Second Omnibus

Objection in respect of the claims addressed herein having been resolved or OVer-

' Unless otherwise defined, capitalized terms used herein shall have the

meanings ascribed to them in the Second Omnibus Objection.




ruled; and after due deliberation thereon; and good oausc Wg—thercfore; itis o

hereby
FOUND THAT:
A. | Each holder of a Disputed Claim was properly and timely -
served with a copy of the Second Omnibus Objection and accompanying exhibits,

and the notice of the response deadline thereto; and
B.  The Second Omnibus Objection is a core proceeding under 28

U.S.C. § 157(b)(2); and
C.  The Disputed Claims set forth in Exhibit A represent claims

which were fited in these chapter 11 cases but represent potential claims against

entities which are not Debtors in these chapter 11 cases (the "Non-Debtor Claims");

and
D.  TheDisputed Claims set forth in Exhibit B to the proposed

order are claims which were filed in the chapter 11 cases of the improper Debtor (the

"Improper Debtor Claims”); and

E. The Disputed Claim set forth in Exhibit C is a claim which has

been satisfied in its entirety prior 10 the Petition Date (the nGatisfied Claim"); and

F. The Disputed Claims set forth in Exhibit D represent claims

improperly asserted against more than one Debtor {the »Redundant Claims"); and




G. The stputed Clmms set - forth in Exhiblt E represent clanms '
that are not valid Yiabilities of the chtors (the "Claims Subject to ngatlon and
Dispute™); and

H.  The Disputed Claims set forth.in Exhibit F represent proofs of
iriterest of RCN's common stock-and are not valid claims in the Debtors’ chapter it
cases (the "Equity Interests"); and | I

L The Disputed Claims set fortl_l in 'Exh’ibit G represent claims
by holders of RCN's common stock for the types of claims specified in Bankruptcy
Code section 510(b) (the "Securities Claims"); and |

). The Disputed Claims set forth in Exhibit H represent claims
that do not represent debts actually owed by the Debtors and the claimants asserting
such claims have failed to provide sufficient supporting documentation to permit the
Debtors to properly evaluate such claims (the "Insufficient Documentation Claims")-;
and

K.  The Disputed Claims set forth in Exhibit 1 represent claims
filed after the applicable bar date (the "[_ate Filed Claims™); and

L. The relief requested in the Second Omnibus Objection is in the

best interests of the Debtors, Debtors' estate, and its creditors.




NOW, 'I'I-lEREFORE, IT1S ORDERED DECREED AND ADIUDGBD THAT: _

1. Each of the Non-chtor Cla:ms listed on Exhiblt A attached

‘hereto are dlsallowed and expunged in their entirety.

2.-  Each of the Improper Debtor Clanms listed on Exhibit B
attac_hed hereto are deemed filed in the chapter 11 case of another debtor as indicated
on Exhibit B. _

3.  The Satisfied Claiim listed on Exhibit C attached hereto is
disailqwed and expnﬁ ged in its entirety.

4 Bach of the Redundant Claims fisted on Exhibit D attached
hereto are disallowed and expunged in their entirety.

5. Each of the Claims subject fo Litigation and Dispute listed on
Exhibit E attached hereto-are disallowed and expunged in whole or in part, as
apprépriate.

6. Each of the Equity Interest Claims listed on Exhibit F attached
hereto are disallowed and expunged in their entirety.

7. Each of the Securities Claims on Exhibit G attached hereto are
subordinated pari passu to RCN's common stock.

8.  Each of the Insufficient Documentation Claims on Exhibit B

attached hereto are disallowed and expunged in their entirety.




At

L]

9. Bach of the Late Filed Claims on Exhibit I attached hereto are
disallowed and expunged in their ontlrety |

10, The Bmﬂuuptcy Court: shall retain jurisdiction over the Debtors
and the holders of claims subject to the Second Omnibus Objection with respect to

any matters reiating to or arising from the Second Omnibus Objection or the imple-

' mentatmn of this Ordcr

1. Each ¢laiin and the objections by the Debtors to each claim as

addressed in the Second Omnibus Objection constitutes a separate contested matter

. as contemplated by Fed. R. Bankr. P. 9014. This Order shall be deemed a separate

Order wath respect to each claim. Any stay of this Order shall apply only.to thc
contested matter which .mvolves such crcdltor and shall not act to stay the applicabil-
ity or finality df this Order with respect to any other contested matter covered hereby.

12. The requirement of Local Bankr. R. 9013-1(b) that any motion
filed shall be accompanied by a separate memorandum of law is satisfied by the
Second Omnibus Objection.

Dated: New York, New York
November , 2004

UNITED STATES BANKRUPTCY JUDGE
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EXHIBIT H




