
IN THE UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
 
 

In re: ) 
) 

Chapter 11 – (Jointly Administered) 
Case No. 04-13638 (RDD) 

RCN CORPORATION, et al., ) 
) 
) 

 
Objections due by: February 25, 2005 
By 4:00 PM Eastern Time 

                           Debtors ) 
) 

 
Hearing Date:  March 3, 2005 at 10:00 
AM Eastern Time 

 
NOTICE OF FILING APPLICATION BY AP SERVICES, LLC FOR  

APPROVAL AND PAYMENT OF THE CONTINGENT SUCCESS FEE  
 
 Notice is hereby given that AP Services, LLC (“APS”), by and through its attorneys, has 

filed an application (the “Application”) by APS for approval and payment of a contingent 

success fee (the “Contingent Success Fee”).   

 You are required to file an objection, if any, on or before 4:00 p.m. on February 25, 2005.  

At the same time, you must also serve a copy of the response on APS’ undersigned counsel. 

 A HEARING WILL BE HELD on March 3, 2005 at 10:00 AM Eastern Time before the 

Honorable Robert D. Drain, U.S. Bankruptcy Judge, Alexander Hamilton Custom House, One 

Bowling Green, New York, NY 10004. 

 
Dated: February 4, 2005  SHELDON S. TOLL PLLC 

Attorneys for AP Services, LLC 
 
 
     By:  /s/ Sheldon S. Toll   
      Sheldon S. Toll (P-21490) 
      2000 Town Center, Suite 2550 

Southfield, MI 48075 
(248) 358-2460 



 

IN THE UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 

 
In re: ) 

) 
Chapter 11 
 

RCN CORPORATION, et al., ) 
) 

04-13638 (RDD) 

                           Debtors ) 
) 

Jointly Administered 

 
 

APPLICATION BY AP SERVICES, LLC FOR  
APPROVAL AND PAYMENT OF THE CONTINGENT SUCCESS FEE 

 
AP Services, LLC (“APS”), crisis managers to the debtors and debtors-in-possession in 

the above referenced chapter 11 cases (the “Debtors” or “RCN”), make this application for 

approval and payment of a contingent success fee (the “Contingent Success Fee”).  APS states as 

follows: 

SUMMARY OF CONTINGENT SUCCESS FEE REQUEST 

1. On May 27, 2004 (the “Petition Date”), the Debtors filed voluntary petitions for 

relief under chapter 11 of title 11 of the United States Code (the “Bankruptcy Code”).  APS has 

served as crisis managers to the Debtors pursuant to an Order entered by this Court on June 30, 

2004 at docket item number 131 (the “Retention Order”), a copy of which is attached hereto as 

Exhibit B.    

2. The Retention Order approved the engagement letter entered into between APS 

and the Debtors on February 11, 2004 (the “Engagement Letter”), as amended on March 12, 

2004 (the “Amended Engagement Letter”).  Copies of the Engagement Letter and Amended 

Engagement Letter are attached hereto as Exhibit C.  According to paragraph 2 of Schedule 2 the 

Amended Engagement Letter, the Debtors agreed that, in addition to hourly fees, APS will be 
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compensated for its efforts by payment of a Contingent Success Fee whose terms are further 

described in the Amended Engagement Letter.  

3. Throughout the case, APS has been paid hourly fees and reimbursed for expenses 

for each monthly period and has filed all quarterly fee statements relating to these fees and 

expenses as outlined in the Retention Order. 

4. APS acknowledges that, consistent with the terms of the Retention Order, APS 

must seek Court approval of the Contingent Success Fee after notice to all parties in interest, and 

upon hearing from the Court.  Additonally, the Contingent Success Fee shall not be deemed 

earned until the occurrence of the substantial consummation of a plan of organization (a “Plan of 

Reorganization”) for the Debtors.   By this Application, APS seeks approval of the Performance 

Fee of $4,000,000 as calculated below. 

Calculation of The Contingent Success Fee 

5. Under the terms of the Amended Engagement Letter, the Debtors agreed to pay 

APS a Contingent Success Fee based upon the following two components: 

a. $5,000,000 upon completion of an out-of-court restructuring, the sale of a 

majority of the assets of the company or  upon confirmation of a Plan of 

Reorganization that occurs prior to September 15, 2004;  

b. $4,000,000 upon completion of an out-of-court restructuring, the sale of a 

majority of the assets of the company or upon confirmation of a Plan of 

Reorganization that occurs after September 15, 2004 but prior to February 15, 

2005; or  
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c. $3,000,000 upon completion of an out-of-court restructuring, the sale of a 

majority of the assets of the company or  upon confirmation of a Plan of 

Reorganization that occurs after February 15, 2005.   

6. On December 8, 2004, this Court confirmed the Plan of Reorganization (the 

“Confirmation Date”), which became effective on December 21, 2004.  The Confirmation Date 

occurred after September 15, 2004 but prior to February 15, 2005.   

7. The services of APS were important to the effective administration of the estate   

and recovery of value to certain parties in interest.  APS’ services included not only interim 

management of the Debtors business in these cases, but were essential in preparing, negotiating 

and receiving confirmation of the Plan of Reorganization.  The confirmation of the Plan of 

Reorganization is the basis for the Contingent Success Fee sought herein.  As such, and 

consistent with the terms of the Amended Engagement Letter, APS in entitled to a Contingent 

Success Fee of $4,000,000. 

Fee Enhancements Often Required by Restructuring Firms 

8. Fee Enhancements for lawyers and accountants are rarely sought and rarely 

granted.  However, APS is neither a law firm nor an accounting firm.  On the contrary, APS is, 

among other things, a firm that specializes in supplying senior executives on an interim basis to 

financially troubled companies. Unlike law firms and accounting firms, performance fees are 

normal parts of compensation for firms such as turnaround firms, management restructure 

consulting firms, and investment banking firms.   

9. As the Bankruptcy Court for the Southern District of Ohio held, In re Cardinal 

Indus., Inc., 151 B.R. 843 (Bankr. S.D. Ohio 1993) (Chapter 11 operating trustee awarded a fee 

of $2.1 million plus a success fee of 50,000 shares of stock): 
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[P]erformance-based or success-factor bonuses are a normal part 
of compensation arrangements for management restructure 
consultants and … such bonuses generally far exceed the time 
value of the consultant’s services on a lodestar basis.  Indeed, the 
time value component is referred to as the base salary, apparently 
payable to the consultant even if success is not achieved. 

 
In re Cardinal Indus., Inc., 151 B.R. at 847 

 
10. Attached hereto as Exhibit A is the Declaration of John S. Dubel (the “Dubel 

Declaration”) in support of this Application.  The Dubel Declaration shows that APS, as well as 

other turnaround firms, regularly receive performance fees from both inside and outside of 

bankruptcy cases.  When Congress passed the Bankruptcy Reform Act of 1978, it decided to 

remove the “spirit of frugality” as a factor in bankruptcy professional fees.  The standard is now 

the cost of comparable services in a non-bankruptcy setting. 

11. Other reported decisions awarding performance fees to firms that were not law 

firms or accounting firms include Kaufman v. S and C Corp., 171 B.R. 38 (S.D. Texas 1994) 

(management company that operated hotel entitled to a success fee of $212,417 for fiscal year 

1992); In re Intelogic Trace, Inc., 188 B.R. 557 (Bankr. W.D. Texas 1995) (awarding consultant 

a success fee of $77,500 based on a percentage of the sale price of Debtors’ assets plus hourly 

fees of $24,880 based on a rate of $200 per hour); In the matter of Chicago, Milwaukee, St. Paul 

and Pacific Railroad Co., 841 F.2d 789 (7th Cir. 1988) (investment banking firm awarded $1 

million success fee). 

12. Performance fees are a normal part of compensation for firms such as turnaround 

firms, management restructure consulting firms, and investment banking firms.  Therefore, this 

court should approve APS’ request for payment of the Contingent Success Fee in the amount of 

$4,000,000.  This fee falls within the range of success fees awarded to APS and affiliates in 

larger cases and is consistent with the average for large cases. 
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13. APS seeks approval of the Court for the allowance and payment of the Contingent 

Success Fee of $4,000,000, which is applied for under the terms of the Amended Engagement 

Letter and the Retention Order in a manner consistent with the proposed form of the order (the 

“Proposed Order”) filed concurrently with this Application and attached hereto as Exhibit D. 

NO PRIOR REQUEST 

14. No prior Motion for the relief requested herein has been made to this or any other 

Court.  

NOTICE 

15. Notice of this Application has been provided to the Master Service List, as 

defined in, and in accordance with, the Order Under 11 U.S.C. §§ 102 and 105 and Fed. R. 

Bankr. P. 2002, 9006 and 9007 Establishing Certain Notice, Case Management and 

Administrative Procedures, entered by this Court on June 2, 2004.  APS submits that no other or 

further notice need be provided. 

 

WHEREFORE, APS seeks an order consistent with the attached Proposed Order granting 

the relief requested herein. 

 
Dated: February 4, 2005  SHELDON S. TOLL PLLC 

Attorneys for AP Services, LLC 
 
 
     By:  /s/ Sheldon S. Toll    
      Sheldon S. Toll (P-21490) 
      2000 Town Center, Suite 2550 

Southfield, MI 48075 
(248) 358-2460 



 

EXHIBIT A 
(Declaration of John S. Dubel) 

 
 



 

IN THE UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 

 
In re: ) 

) 
Chapter 11 
 

RCN CORPORATION, et al., ) 
) 

04-13638 (RDD) 

                           Debtors ) 
) 

Jointly Administered 

 
 

DECLARATION OF JOHN S. DUBEL IN SUPPORT OF 
THE APPLICATION BY AP SERVICES, LLC FOR  

APPROVAL AND PAYMENT OF THE CONTINGENT SUCCESS FEE 
  
 JOHN S. DUBEL makes this declaration pursuant to 28 U.S.C. sec. 1746, and states: 

1. I am associated with AP Services, LLC (“APS”), which has as its principal place 

of business 2000 Town Center, Suite 2400, Southfield, MI 48075.  APS specializes in, among 

other things, supplying senior executives on an interim basis to financially troubled companies.  

APS is an affiliate of AlixPartners, LLC, AlixPartners Ltd., AlixPartners GmbH and 

AlixPartners S.r.l., (herein collectively “AlixPartners”) internationally recognized restructuring 

and turnaround advisory and consulting firms; The System Advisory Group, an information 

technology consulting firm; Partnership Services, LLC, a company that provides temporary 

employees; and the Questor entities, which are private equity funds.  I am a Managing Director 

of AlixPartners, LLC. 

2. I submit this Declaration in support of the application (the “Application”) by APS 

for approval and payment of the Contingent Success Fee1.  I have personal knowledge of the 

facts recited herein, and, if called as a witness, I am competent to testify thereto. 

3. On June 30, 2004, this Court entered an order authorizing the Debtors to employ 

and retain APS as crisis managers to the Debtors under the terms of the Engagement Letter and 
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the Amended Engagement Letter between APS and the Debtors.  I was a member of the 

engagement team that worked on the Debtors’ case.  

4. The services of APS were important to the effective administration of the estate   

and recovery of value to certain parties in interest.  APS’ services included not only interim 

management of the Debtors business in these cases, but were essential in preparing, negotiating 

and receiving confirmation of the Plan of Reorganization.  The confirmation of the Plan of 

Reorganization is the basis for the Contingent Success Fee sought herein 

5. In addition to time charges, success fees are a normal part of compensation for 

firms such as turnaround firms and management restructure consulting firms.  Prior to accepting 

the engagement with the Debtors, APS priced the engagement, negotiated the Contingent 

Success Fee as part of its total compensation package, and took the Contingent Success Fee into 

account in accepting the work from the Debtors in a busy market. 

6. In 58 engagements of APS and affiliates between 1995 and 2004, both bankruptcy 

and non-bankruptcy, success fees paid have ranged from $50,000 to $11,908,000. 

7. The $4,000,000 Contingent Success Fee in this case falls within the range of 

success fees awarded to APS and affiliates in larger cases and is consistent with the average for 

large cases. 

 

                                                                                                                                                             
1 Certain capitalized terms are defined in the Application and incorporated by reference herein. 
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 I declare under penalty of perjury under the laws of the United States of America that, to 

the best of my knowledge and after reasonable inquiry, the foregoing is true and correct. 

 

Dated: February 4, 2005            /s/John S. Dubel                 
    John S. Dubel 



 

EXHIBIT B 
(Signed Retention Order) 

 
 



UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
--------------------------------------------------------------X 
       : 
  In re     : Chapter 11 
       : 

RCN CORPORATION   : Case No. 04-13638 
       : 
    Debtors.  : (Jointly Administered) 
       : 
--------------------------------------------------------------X 
 

FINAL ORDER UNDER 11 U.S.C. § 363 AUTHORIZING RETENTION OF AP 
SERVICES, LLC AS CRISIS MANAGERS FOR THE DEBTORS 

 
Upon the Application1 of the Debtors for entry of an order, pursuant to § 363 of 

title 11 of the United States Code (the "Bankruptcy Code"), authorizing the retention of AP 

Services, LLC ("APS") as crisis managers to the Debtors; and the Court having reviewed the 

Application, the Horvat Affidavit and the Dubel Declaration, and the Court having determined 

that the relief requested in the Application is necessary and in the best interests of the Debtors, 

their estates, creditors, and other parties in interest; and it appearing that notice of the 

Application was good and sufficient under the particular circumstances and that no other or 

further notice need be given; and Wells Fargo & Company having informed the Court that it 

declined to prosecute its objection to the Motion; and there being no other objection; and upon 

the record herein; and after due deliberation thereon; and good and sufficient cause appearing 

therefore, it is hereby 

ORDERED, ADJUDGED AND DECREED that. 

1. The Application, as modified herein, is GRANTED on a final basis. 

2. Pursuant to Bankruptcy Code section 363, the Debtors, as debtors-in-

possession, are hereby authorized to retain APS as their crisis managers, effective as of the 

                     
1 Capitalized terms not otherwise defined shall have the meanings ascribed to them in the Application. 
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Petition Date, in accordance with the Application as modified herein and this final order, and 

APS is authorized to perform the services described therein. 

3. APS shall be compensated in accordance with the Application, except that all 

references to the "Contingent Success Fee" in the engagement letter and the Application shall be 

deemed stricken without prejudice to APS's right request a success or similar fee as 

contemplated in paragraph 4 below and subject to the terms of this order.  APS's compensation 

shall be subject to applicable provisions of the Bankruptcy Code, the Bankruptcy Rules, the 

Local Bankruptcy Rules for the Southern District of New York, guidelines established by this 

Court, the United States Trustee Fee Guidelines, and the orders of this Court, except that APS 

will not be required to file time records in accordance with the United States Trustee Guidelines.  

APS shall comply with the Administrative Order under 11 U.S.C. Sections 105 and 331 

Establishing Procedures for Interim Compensation and Reimbursement of Expenses of 

Professionals dated June 22, 2004 (the "Fee Order") provided, however, that in its monthly fee 

statements and interim and final fee applications filed with this Court, APS shall present 

descriptions of those services provided on behalf of the Debtors, the approximate time expended 

in providing those services and the individuals who provided professional services on behalf of 

the Debtors. 

4. Subject to the terms of this order, APS shall have the right to request a success 

or similar fee in its final fee application after notice to all the parties in interest and upon hearing 

before this Court. There shall be no presumptions created by this order to either grant or deny 

such request, and all objections of the United States Trustee and all parties in interest are 

preserved until such time.  
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5. APS shall not be entitled to seek or receive a success or similar fee to the 

extent it is terminated for actions constituting gross negligence or willful misconduct.  

6. A success or similar fee, if awarded, shall not be deemed earned until the 

occurrence of the substantial consummation of a plan or plans of reorganization, as the case may 

be, for each of the Debtors. 

7. APS shall not be entitled to seek or receive a success or similar fee in the 

event (i) any entity or entities individually or collectively constituting 50% or more of the 

subscribers of the United States businesses of RCN Corporation and its direct and indirect 

subsidiaries (including for this purpose, its joint venture affiliates) shall be liquidated, other than 

in a sale or sales as a going concern, (ii) the voluntary chapter 11 case or cases of any entity or 

entities individually or collectively constituting 50% or more of the subscribers of the United 

States businesses of RCN Corporation and its direct and indirect subsidiaries (including for this 

purpose, its joint venture affiliates) shall be dismissed without the consent of the Committee, 

(iii) a chapter 11 trustee with plenary powers, a responsible officer or an examiner with enlarged 

powers relating to the operation of the businesses of the Debtors (powers beyond those set forth 

in Sections 1106(a)(3) and (4) of the Bankruptcy Code) shall be appointed, or (iv) the chapter 11 

case of any entity or entities individually or collectively constituting 50% or more of the 

subscribers of the  United States businesses of RCN Corporation and its direct and indirect 

subsidiaries (including for this purpose, its joint venture affiliates) shall be converted to a case or 

cases under chapter 7 of the Bankruptcy Code. 

8. All requests of Mr. Dubel for payment of indemnity pursuant to any 

indemnification agreement provided by the Debtors shall be made by means of an application 

(interim or final as the case may be) and shall be subject to review by the Court to ensure that 
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payment of such indemnity conforms to the terms of the such indemnification agreement and is 

reasonable based upon the circumstances of the litigation or settlement in respect of which 

indemnity is sought; provided, however, that in no event shall Mr. Dubel be indemnified in the 

case of his own bad-faith, self-dealing, breach of fiduciary duty (if any), gross negligence or 

willful misconduct. 

9. In no event shall Mr. Dubel be indemnified if the Debtors or a representative 

of the Debtors' estates, asserts a claim for, and a court determines by final order that such claim 

arose out of, Mr. Dubel's own bad-faith, self-dealing, breach of fiduciary duty (if any), gross 

negligence or willful misconduct. 

10. In the event that Mr. Dubel seeks reimbursement for attorneys' fees from the 

Debtors pursuant to such indemnification agreement, the invoices and supporting time records 

from such attorneys shall be included in Mr. Dubel's own applications (both interim and final) 

and such invoices and time records shall be subject to the United States Trustee's guidelines for 

compensation and reimbursement of expenses and the approval of this Court under the standards 

of Bankruptcy Code sections 330 and 331 without regard to whether such attorney has been 

retained under Bankruptcy Code section 327 and without regard to whether such attorneys' 

services satisfy Bankruptcy Code section 330(a)(3)(C). 
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11. The requirement of Local Bankr. R. 9013-1(b) that any motion filed shall be 

accompanied by a separate memorandum of law is satisfied by the Application. 

Dated:  New York, New York 
July 30, 2004 

 
_/s/Robert D. Drain______________________ 

    UNITED STATES BANKRUPTCY JUDGE 



 

EXHIBIT C 
(Engagement Letter and Amended Engagement Letter) 

 
 



































 

 

 
 

EXHIBIT D 
(Proposed Form of the Order) 

 



 

IN THE UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 

 
 

In re: ) 
) 

Chapter 11 
 

RCN CORPORATION, et al., ) 
) 

04-13638 (RDD) 

                           Debtors ) 
) 

Jointly Administered 

 
 

ORDER GRANTING THE DEBTORS THE APPROVAL TO PAY  
AP SERVICES, LLC THE CONTINGENT SUCCESS FEE  

 
 

This matter came on to be heard on the application (the “Application”) of AP 

Services, LLC (“APS”) for approval and payment of the Contingent Success Fee1; and 

the Court having reviewed the Application, the Engagement Letter, the Amended 

Engagement Letter, the Retention Order, and the Declaration of John S. Dubel; and the 

Court having determined that the relief requested in the Application is in the best 

interests of the Debtors, its estates, its creditors and other parties-in-interest; and the 

Court having jurisdiction to consider the Application and the relief sought; and upon the 

record herein; and after due deliberation thereon; and good and sufficient cause appearing 

therefore, the Court finds that proper reasons have been asserted to grant the Application. 

Therefore, it is hereby; 

ORDERED that the Application is granted; and it is further 

ORDERED that the Debtors are hereby authorized to pay APS $4,000,000 

representing the total Contingent Success Fee which is earned and applied for under the 

                                                 
1 Certain capitalized terms are defined in the Application and incorporated by reference herein. 
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terms of the Engagement Letter, the Amended Engagement Letter and the Retention 

Order; and it is further 

ORDERED that the total amounts paid to APS by the Debtors including those 

contemplated and requested in the Application are hereby final. 

  

 
Dated:_________________    ______________________________ 

United States Bankruptcy Court 
 


