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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
------------------------------x   
In re:     :  Chapter 11   
      :  Case No. 04-13638 (RDD) 
RCN CORPORATION, et al.,  :  Jointly Administered 
      :   
     Reorganized Debtors. :   
------------------------------x 
 

OBJECTION OF REORGANIZED RCN TO CREDITOR DEBRA K. 
CRAIG'S MOTION FOR LIMITED RELIEF FROM PLAN INJUNCTION 

 
TO THE HONORABLE ROBERT D. DRAIN, 
UNITED STATES BANKRUPTCY JUDGE: 
 

RCN Corporation ("RCN") and certain of its direct and 

indirect subsidiaries, former debtors and debtors-in-possession 

in the above-captioned cases (collectively, "Reorganized RCN"), 

hereby objects (the "Objection") to the motion of creditor Debra 

K. Craig, on behalf of the RCN Savings And Stock Ownership Plan 

and its participants and beneficiaries (collectively, "Craig"), 

for limited relief from the anti-suit injunction contained in 

the Plan (as defined below) and the Confirmation Order (as 

defined below), dated December 20, 2004 (the "Motion") (Docket 

No. 495) and in support thereof, respectfully represent as 

follows: 
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I. Factual Background 

1. Commencement of Cases.  Commencing on May 27, 

2004 (the "Petition Date") and periodically thereafter, RCN and 

certain of its affiliates each filed a voluntary petition for 

relief under chapter 11 of title 11 of the United States Code, 

11 U.S.C. §§ 101-1330 (as amended, the "Bankruptcy Code") in the 

United States Bankruptcy Court for the Southern District of New 

York (the "Bankruptcy Court"), which chapter 11 cases have been 

procedurally consolidated for administrative purposes only. 

2. Craig Motion to File a Late Proof of Claim.  On 

September 22, 2004, Craig filed the Motion For Leave To File 

Proof Of Claim (the "Late Claim Motion") (Docket No. 240), 

seeking to assert a claim (the "Late Claim") against RCN, after 

the claims bar date of August 11, 2004, for alleged violations 

of the Employee Retirement Income Security Act of 1974 (as 

amended, "ERISA") that allegedly resulted in losses to the 

Savings Plan of approximately $26 million.  On November 3, 2004, 

this Court issued an order denying the Proof Of Claim Motion in 

its entirety (the "Late Claim Order") (Docket No. 352), which 

Craig appealed to the United States District Court for the 

Southern District of New York (See Docket No. 366).  On March 

18, 2005, the District Court for the Southern District of New 

York affirmed the Late Claim Order and denied Craig's appeal. 
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3. New Jersey Action.  October 5, 2004, Craig filed 

a related Class Action Complaint against certain fiduciaries of 

the Savings Plan within the meaning of ERISA, captioned Craig v. 

Filipowicz, et al., Case No. 04-cv-07875 (JSR) (S.D.N.Y.), which 

has subsequently been transferred to the District of New Jersey 

(the "NJ District Court"), with new Case No. 04-cv-05940 (SRC) 

(D. N.J.) (the "NJ Action") (NJ Action Docket No. 3).  On March 

15, 2005, the NJ District Court entered an order consolidating 

the NJ Action with certain other related actions and any other 

action arising out of the same operative facts, now pending or 

hereafter filed in or transferred to the NJ District Court (the 

"Consolidated NJ Action") (NJ Action Docket No. 9). 

4. Plan Confirmation.  On December 8, 2004, this 

Court confirmed the Joint Plan Of Reorganization Of RCN 

Corporation And Certain Subsidiaries, dated October 12, 2004 

(the "Plan") and entered the Findings Of Fact And Conclusions Of 

Law Relating To And Order Under 11 U.S.C. § 1129(a) And (b) And 

Fed. R. Bankr. P. 3020 Confirming The Joint Plan Of 

Reorganization Of RCN Corporation And Certain Subsidiaries, 

dated December 8, 2004 (the "Confirmation Order") (Docket No. 

483).  On December 21, 2004 (the "Effective Date"), RCN and its 

subsidiaries consummated various transactions contemplated by 

the Plan, including funding of the exit facility, and formally 

emerged from chapter 11. 
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5. Insurance Policy.  Pursuant to a insurance 

policy, Policy No. 8171-0131 (the "Insurance Policy"), issued to 

RCN by the Federal Insurance Company ("Federal Insurance"), for 

the period of October 1, 2003 to October 15, 2004, attached 

hereto as Exhibit A, RCN and certain of its current and former 

employees, officers and directors, several of whom are also 

named defendants in the Consolidated NJ Action (the "Individual 

Defendants") are insured against certain ERISA liability.   

6. Fiduciary Indemnification Issue.  Since RCN's 

emergence, RCN has been faced with the issue of whether to 

extend RCN's indemnification of the Individual Defendants in the 

ordinary course of business.  Such indemnification is an 

important part of any corporation's ability to attract and 

retain qualified officers, directors and employee benefits 

personnel.  In the event the Board of Directors of RCN 

determines to extend the indemnification, any indemnifiable 

liability or costs incurred by the Individual Defendants will 

necessarily be borne by RCN. 

II. OBJECTION 

7. Relief Cannot Be Granted if Cost to RCN.  Craig 

seeks authority to name RCN in the Consolidated NJ Action, even 

though RCN is protected from liability by the discharge under 

section 524 of the Bankruptcy Code and Article XIV of the Plan 

(the "Plan Injunction"), for the purpose of recovering against 
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RCN's insurers.  However, under governing law, a suit against 

RCN for the purpose of recovering against its insurers is only 

permitted if RCN's bankruptcy estate will not be burdened with 

additional costs.  See, e.g., In re Petition of the Board of 

Directors of Hopewell International Insurance, LTD., 281 B.R. 

200, 211 (Bankr. S.D.N.Y. 2002) ("The decisions that have 

permitted a creditor to pursue a claim based on a liability 

insurance policy have also stressed the fact that there would be 

no cost to the estate") (citations omitted) (emphasis added); 

see also Royal Ins. Co. v. McCrory Corp., No. 94 Civ. 5734, 1996 

WL 204482 at *2 (S.D.N.Y. 1996) (District Court remands to 

Bankruptcy Court to make a factual determination regarding 

whether lifting the automatic stay to proceed against insurer 

would burden the bankruptcy estate). 

8. Exhausting Policy Limit May Result in Cost.  

Because the Insurance Policy covers both RCN and the Individual 

Defendants, and given that RCN may determine to indemnify the 

Individual Defendants in the near future, allowing RCN to be 

named as a defendant would risk significant cost to the 

reorganized debtor because a judgment entered against RCN would 

dilute the amount of insurance funds available for the 

Individual Defendants, and RCN would then be liable to indemnify 

for any amounts in excess of the insurance funds.  See In re 

Agway, Inc., 313 B.R. 22 (Bankr. N.D.N.Y 2003) (denying a motion 
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to lift the automatic stay to allow a party to sue the debtor to 

establish liability against a third party because the Court 

could not determine the exact status of the insurance and 

whether allowing the action to proceed would burden the 

bankruptcy estates).  In order to ensure no cost to RCN, in 

connection with the Motion, RCN has requested that Craig agree 

that any liability arising from the Consolidated NJ Action would 

be capped at the total coverage available under the Insurance 

Policy.  As of the time of this filing, Craig has refused to 

agree to such request.  Absent such agreement, RCN may be 

subjected to additional costs if the Individual Defendants seek 

to be indemnified from RCN, or if Federal Insurance were to deny 

coverage for any costs or liability in connection with the 

Consolidated NJ Action.    

9. Deductible May Result in Cost.  Moreover, under 

Endorsement No. 2 of the Insurance Policy, RCN is contractually 

obligated to pay a $1.5 million deductible on certain 

securities-based-claims, which may include some or all of the 

claims in the Consolidated NJ Action.  Federal Insurance has 

reserved its rights to assert that RCN is liable to pay the 

deductible under the Insurance Policy.  Although RCN believes it 

may have defenses to such assertion, RCN fears the possibility 

of arbitration or litigation over this issue which would not be 

covered by the insurance.  Moreover, any coverage litigation 
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that RCN is subjected to in connection with the Consolidated NJ 

Action would interfere with RCN's statutory right to have a 

"fresh start" following its bankruptcy discharge.  Put simply, 

this is not a situation where Craig can meet her burden of 

establishing that there will be no economic ramifications to the 

reorganized debtor if the Motion is granted.   

10. No Equities in Craig's Favor.  Finally, unlike 

the cases cited by Craig, there exists no compelling reason why 

Craig should be permitted to lift the Plan Injunction to name 

RCN in the Consolidated NJ Action.  This is not a situation 

where the insurance carriers will be unjustly benefited by 

enforcement of the injunction and discharge.  Nor does the 

discharge operate to discharge the insurers from paying on the 

Insurance Policy.  Here, unlike Craig's cited authority, the 

plaintiff is already suing the Individual Defendants and, as 

such, has full an unfettered access to the Insurance Policy 

proceeds.  Craig has failed to meet even a threshold showing of 

equities in her favor in seeking the relief contemplated by the 

Motion.  On the other hand, the economic risks to RCN are real.     

III.  Reservation of Rights 

11. While RCN does not believe Craig is entitled to 

the relief requested in the Motion, in the event this Court 

finds otherwise, RCN respectfully requests that any order 

granting the Motion expressly provide that RCN shall not be 
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required to bear any costs as a result thereof or in connection 

with the Consolidated NJ Action.  Furthermore, in the event that 

Craig obtains a final order granting the relief requested in her 

Late Claim Motion through an appeal to the Second Circuit Court 

of Appeals, RCN requests that the priority of and that recovery 

on the Late Claim be consistent with the terms of the Plan and 

subject to any applicable provisions of the Bankruptcy Code.  

Moreover, pursuant to Article XII of the Plan, the priority of 

the Claim and all issues relating to distributions therein 

should remain within the exclusive jurisdiction of the 

Bankruptcy Court and subject to any applicable provisions of the 

Bankruptcy Code, including, without limitation, mandatory 

subordination under section 510(b) of the Bankruptcy Code. 

 

[REMAINDER OF PAGE LEFT INTENTIONALLY BLANK] 
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III.  CONCLUSION 

WHEREFORE Reorganized RCN respectfully requests that 

this Court enter an order (i) denying the Motion; (ii) reserving 

RCN's rights with respect to ¶11 of this Motion; and 

(iii) granting such other and further relief as is just and 

proper. 

Dated: New York, New York 
March 28, 2005 

 

MILBANK, TWEED, HADLEY & McCLOY LLP 
 
 By:  /s/  Susheel Kirpalani                       
 Dennis F. Dunne (DD 7543) 
 Susheel Kirpalani (SK 8926) 
 One Chase Manhattan Plaza 
 New York, New York  10005-1413 
 (212) 530-5000 
 

Attorneys for RCN Corporation, et al., 
Reorganized Debtors 
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