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COUNSEL TO THE DEBTORS
IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION
In re:

§
§
ROCKIES REGION 2006 LIMITED §
PARTNERSHIP and ROCKIES REGION §
§
2007 LIMITED PARTNERSHIP, 1
§
Debtors.
§

Chapter 11
Case No. 18-33513-sgj-11
(Jointly Administered)

DEBTORS’ OBJECTION TO DOCUMENT SUBPOENA TO
GRAVES & CO. CONSULTING LLC AND MOTION TO QUASH
Rockies Region 2006 Limited Partnership and Rockies Region 2007 Limited Partnership,
the above-captioned debtors and debtors in possession (collectively, the “Debtors”), for their
Objection to Document Subpoena to Graves & Co. Consulting LLC (“Graves”) and Motion to
Quash (the “Motion”), respectfully represent:
PRELIMINARY STATEMENT
1.

On April 11, 2019, the LP Plaintiffs2 served a subpoena (the “Subpoena”) on

Graves seeking the production of documents purportedly in relation to their Amended Motion for

The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification
number are: Rockies Region 2006 Limited Partnership (9573) and Rockies Region 2007 Limited Partnership (8835).
1
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Dismissal of Chapter 11 Case [Docket No. 140] (the “Motion to Dismiss”). A true and correct
copy of the Subpoena is attached hereto as Exhibit A. The Debtors object to the Subpoena
because it seeks documents that are (i) undiscoverable because Graves is a consulting expert, (ii)
protected from discovery by the work-product doctrine, and (iii) irrelevant to the hearing on the
Motion to Dismiss. To the extent that the Subpoena seeks documents that are relevant to the
issues raised by the Motion to Dismiss, the Debtors have previously produced responsive, nonprivileged documents relating to the pre-petition valuations performed by Graves in response to
requests for production served upon the Debtors. As a result, the Court should quash the
Subpoena as outside the scope of permissible discovery.
JURISDICTION AND VENUE
2.

The Court has jurisdiction over this Motion pursuant to 28 U.S.C. §§ 157 and

1334. Consideration of this Motion is a core proceeding under 28 U.S.C. § 157(b)(2).
3.

Venue in this Court is proper pursuant to 28 U.S.C. §§ 1408 and 1409.
BACKGROUND

4.

On October 30, 2018 (the “Petition Date”), each of the Debtors filed with this

Court a voluntary petition for relief under chapter 11 of the Bankruptcy Code.
5.

The Debtors are continuing to operate their businesses and manage their

properties as debtors in possession pursuant to sections 1107(a) and 1108 of the Bankruptcy
Code. No trustee, examiner, or official committee has been appointed.
6.

The Debtors are West Virginia limited partnerships that own undivided working

interests in oil and natural gas wells. PDC Energy, Inc. (f/k/a Petroleum Development Corp.)
2
The LP Plaintiffs are (i) Robert R. Dufresne, as Trustee of the Dufresne Family Trust; (ii) Michael A. Gaffey, as
Trustee of the Michael A. Gaffey and JoAnne M. Gaffey Living Trust dated March 2000; (iii) Ronald Glickman, as
Trustee of the Glickman Family Trust established August 29,1994; (iv) Jeffrey R. Schulein, as Trustee of the
Schulein Family Trust established March 29, 1989; and (v) William J. McDonald as Trustee of the William J.
McDonald and Judith A. McDonald Living Trust dated April 16, 1991.
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(“PDC”) is the managing general partner of each of the Debtors and owns approximately 39% of
the Debtors’ equity interests. In the aggregate, the Debtors have over 3,700 limited partnership
unit holders (the “Investor Partners”). Additional background information may be found in the
Declaration of Karen Nicolaou in Support of Chapter 11 Petitions [Docket No. 10] (the
“Nicolaou Declaration”).
7.

Prior to the Petition Date, the Debtors engaged Graves to value their wells and

independently confirm and update the analysis in the latest Ryder Scott reserve report, dated
effective January 1, 2018. Graves made additional diligence requests to PDC in order to conduct
its analysis.

On or around August 31, 2018, Graves produced its preliminary report (the

“Preliminary Report”), which confirmed that the value of the Debtors’ wells were negative when
taking into account the associated plugging and abandonment liabilities. The Debtors have
produced all documents and communications in their possession relating to the Preliminary
Report in response to the requests for production served by the LP Plaintiffs.
8.

On December 3, 2018, the LP Plaintiffs filed their original motion to dismiss

these chapter 11 cases, as subsequently amended by the Motion to Dismiss. In support of the
Motion to Dismiss, the LP Plaintiffs filed the Declaration of Edwin C. Moritz (the “Moritz
Declaration”) [Docket No. 87], which contained a damages model for the derivative claims
asserted in the lawsuit filed by the LP Plaintiffs against PDC in the United States District Court
for the District of Colorado, captioned Dufresne, et al. v. PDC Energy, Inc., et al., Case No. 1:17cv-03079-RBJ (the “Colorado Action”).
9.

On December 18, 2018, the Court authorized the Debtors to retain Graves on a

post-petition basis to provide them with engineering consulting and valuation services and if
necessary, expert testimony. See Docket No. 103.
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The Debtors have not designated Graves as a testifying expert witness for the

hearing on the Motion to Dismiss.
RELIEF REQUESTED
11.

By this Motion, the Debtors object to the Subpoena and respectfully request entry

of an order quashing same.
ARGUMENT AND AUTHORITIES
12.

Federal Rule of Civil Procedure 45, made applicable to this proceeding by virtue

of Federal Rule of Bankruptcy Procedure 9016, governs subpoenas to obtain discovery from
non-parties. See Fed. R. Bankr. P. 9016. Under Rule 45(d), “the court for the district where
compliance is required must quash or modify a subpoena” that “requires disclosure of privileged
or other protected matter, if no exception or waiver applies, or subjects a person to undue
burden.” Fed. R. Civ. P. 45(d)(3)(A)(iii)–(iv). A party has standing to challenge a subpoena
issued to a non-party if the party either has “‘possession of the materials subpoenaed’ or a
‘personal right or privilege with respect to the material subpoenaed.’” Jez v. Dow Chem. Co.,
402 F. Supp. 2d 783, 784–85 (S.D. Tex. 2005) (quoting Brown v. Braddick, 595 F.2d 961, 967
(5th Cir. 1979)). Evidentiary privileges that may be asserted by the Debtors to the subpoenaed
documents are sufficient for standing. See id.
13.

In addition, “a party has standing to move for a protective order pursuant to Rule

26(c) seeking to limit the scope of discovery, even if the party does not have standing pursuant to
Rule 45(d) to quash a third-party subpoena.”

Bounds v. Capital Area Family Violence

Intervention Ctr., Inc., 314 F.R.D. 214, 218 (M.D. La. 2016) (collecting cases); Viener v.
Casano, Civil Action No. 1:16cv18-HSO-MTP, 2016 WL 10675905, at *1 (S.D. Miss. June 10,
2016) (holding that “the procedurally proper avenue for a party to oppose a subpoena served on a
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third party is via a motion for protective order”); see also Fed. R. Bankr. P. 9014(c) (stating that
Rule 26, as incorporated by Federal Rule of Bankruptcy Procedure 7026, generally applies in
contested matters).

Under Rule 26(c), to curb discovery abuse and protect a party “from

annoyance, embarrassment, oppression, or undue burden or expense,” the court may enter a
protective order “forbidding the disclosure or discovery,” “forbidding inquiry into certain
matters, or limiting the scope of disclosure or discovery to certain matters.” Fed. R. Civ. P.
26(c)(1)(A), (D).
14.

The Court should quash the Subpoena and issue a protective order for three

reasons. First, Graves is a consulting expert whose information, materials, and opinions are
undiscoverable except in exceptional circumstances, which the LP Plaintiffs cannot show.
Second, the work-product doctrine shields Graves’s materials and communications from
discovery. Third, the documents sought in the Subpoena are irrelevant to the Motion to Dismiss.
A.

Because Graves Is a Consulting Expert, Graves’s Materials and
Communications Are Not Discoverable.

15.

Because Graves is a consulting expert, the facts known and opinions held by

Graves are not discoverable except in exceptional circumstances, which are not applicable here.
Federal Rule of Civil Procedure 26(b)(4), which governs expert discovery, differentiates between
testifying and consulting experts and severely restricts discovery regarding the latter:
Expert Employed Only for Trial Preparation. Ordinarily, a party may not, by
interrogatories or deposition, discover facts known or opinions held by an expert
who has been retained or specially employed by another party in anticipation of
litigation or to prepare for trial and who is not expected to be called as a witness
at trial. But, a party may do so only:
(i)

as provided in Rule 35(b);

(ii)
on showing exceptional circumstances under which it is impractical for the party
to obtain facts or opinions on the same subject by other means.
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Though Rule 26(b)(4)(D) refers only to “interrogatories or

deposition,” id., courts have uniformly extended its protections to subpoenas duces tecum, such
as the one served by the LP Plaintiffs in this case. See, e.g., U.S. Inspection Servs., Inc. v. NL
Engineered Sols., LLC, 268 F.R.D. 614, 617 n.3 (N.D. Cal. 2010) (collecting cases); Plymovent
Corp. v. Air Tech. Sols., Inc., 243 F.R.D. 139, 143 (D.N.J. 2007); In re Painted Aluminum Prods.
Antitrust Litig., No. CIV.A. 95-CV-6557, 1996 WL 397472, at *1 (E.D. Pa. July 9, 1996).
16.

Rule 26(b)(4)(D) has multiple rationales. First, the Rule recognizes that a party

has no need to prepare to cross-examine an expert who will not testify. Plymovent Corp., 243
F.R.D. at 143; In re Shell Oil Refinery, 132 F.R.D. 437, 441 (E.D. La. 1990); see also Hoover v.
U.S. Dep’t of the Interior, 611 F.2d 1132, 1142 (5th Cir. 1980) (stating that the “primary
purpose” of the required disclosure of testifying experts is “to permit the opposing party to
prepare for cross-examination”). Second, Rule 26(b)(4)(D) “promote[s] fairness by precluding
unreasonable access to an opposing party’s diligent trial preparation.” Durlinger v. Artiles, 727
F.2d 888, 891 (10th Cir. 1984); Plymovent Corp., 243 F.R.D. at 143; see also Rubel v. Eli Lilly
& Co., 160 F.R.D. 458, 460 (S.D.N.Y. 1995) (stating that the Rule “allow[s] counsel to obtain
the expert advice they need to evaluate and present their clients’ positions without fear that every
consultation with an expert may yield grist for the adversary’s mill). Third, the Rule prevents a
chilling effect on free consultation between counsel and consulting experts. See Plymovent
Corp., 243 F.R.D. at 143; see also 8A Charles Alan Wright & Arthur R. Miller, Federal Practice
and Procedure § 2032 (3d ed. Westlaw Apr. 2019 Update) (stating that “counsel may, absent the
threat of discovery, feel free to discuss strategy and trial preparation” with consulting experts).
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Graves Is a Consulting Expert, Because It Was Retained by the
Debtors for Litigation But Will Not Testify at the Hearing on the
Motion to Dismiss.

Graves qualifies as a consulting expert. A consulting expert is one who: (1) has

been consulted, retained, or specifically employed by a party in anticipation of litigation or to
prepare for trial; and (2) will not testify at trial. See FED. R. CIV. P. 26(b)(4)(D); Crouse Cartage
Co. v. Nat’l Warehouse Inv. Co., No. IP02-071CTK, 2003 WL 32142182, at *3 (S.D. Ind. Jan.
13, 2003). Graves satisfies both of those requirements.
18.

Courts determine when the expert was retained in anticipation of litigation or for

trial by examining “the total factual situation in the particular case.” Bank Brussels Lambert v.
Chase Manhattan Bank, N.A., 175 F.R.D. 34, 43 (S.D.N.Y. 1997) (quoting Harford Fire Ins. v.
Pure Air on the Lake, Ltd., 154 F.R.D. 202, 207 (N.D. Ind. 1993)). After the Petition Date, the
Debtors requested authority to retain Graves to (1) provide “engineering consulting services and
expert testimony, if required, for the Debtors with respect to, among other things, the value of
their oil and gas properties,” (2) prepare a report in response to the LP Plaintiffs’ expert, and (3),
if requested, testify to defend that rebuttal report. See Docket No. 96. On December 18, 2018,
the Court approved the Debtors’ retention of Graves “to provide engineering consulting and
expert testimony services . . . .” See Docket No. 103. Thus, the Debtors indisputably retained
Graves to prepare for trial.
19.

Graves, however, will not testify at the hearing on the Motion to Dismiss. An

expert is not designated as a testifying expert unless and until a party discloses his identity and
produces a report, if one is required by Rule 26(a)(2)(B). See Davis v. Carmel Clay Schs., No.
1:11-CV-00771-SEB-MJD, 2013 WL 2159476, at *7 (S.D. Ind. May 17, 2013); see also FED. R.
CIV. P. 26 advisory committee notes to the 1970 amendment (“Discovery [of experts] is limited
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to trial witnesses, and may only be obtained at a time when the parties know who their trial
witnesses will be”). Until that time, the parties retain the strategic choice of converting a
consulting expert into a testifying expert and vice versa. See, e.g., Davis, 2013 WL 2159476, at
*3–4 (collecting cases); Vanguard Sav. & Loan Ass’n, VSL Servs. Corp. v. Banks, No. CIV. A.
93-4627, 1995 WL 71293, at *3 (E.D. Pa. Feb. 17, 1995) (“[I]f plaintiff later designates [a]
witness to testify, the information becomes discoverable”); In re Shell Oil Refinery, 132 F.R.D.
437, 441 (E.D. La. 1990) (“Prior to the court imposed deadline for exchange of witness lists, a
party is free to make strategic decisions changing an anticipated witness to a non-witness”).
20.

The Debtors have not designated Graves as a testifying expert in connection with

the hearing on the Motion to Dismiss, nor has Graves produced an expert report other than its
pre-petition valuation of the Debtors’ wells. Although the deadline to identify rebuttal experts is
not until May 6, 2019, the Debtors do not presently intend to designate Graves or call him to
testify at the hearing on the Motion to Dismiss. See Banks, 1995 WL 71293, at *3 (stating that
the party’s “designation of a witness as ‘nontestifying’ controls (citing Ross v. Burlington N. R.R.
Co., 136 F.R.D. 638 (N.D. Ill. 1991)). Thus, Graves is a consulting expert.
2.
21.

Because the LP Plaintiffs Cannot Show “Exceptional Circumstances,”
They Cannot Discover the Facts Known or Opinions Held by Graves.

As the party seeking discovery from a consulting expert, the LP Plaintiffs face a

“heavy burden” of establishing “exceptional circumstances” under Rule 26(b)(4)(D). 3 Hoover v.
U.S. Dep’t of the Interior, 611 F.2d 1132, 1142 n.13 (5th Cir. 1980). “Exceptional
circumstances” are present when “it is impractical to obtain facts or opinions on the same subject
by other means.” FED. R. CIV. P. 26(b)(4)(D).

To satisfy that burden, the party seeking

Rule 26(b)(4)(D) also states that a party may discover the facts known and opinions held by a consulting expert “as
provided in Rule 35(b).” FED. R. CIV. P. 26(b)(4)(D). Rule 35, which concerns court-ordered medical examinations,
is inapplicable here. See FED. R. CIV. P. 35(a)(1).
3
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discovery must show one of the following: (1) an object or condition at issue was destroyed or
deteriorated after the consulting expert observed it but before an opposing expert had the
opportunity to do so; (2) replicating the consulting expert’s efforts would force the party to incur
“judicially prohibitive” costs; or (3) there are no alternative experts in the same field or subject
matter. In re Shell Oil Refinery, 132 F.R.D. at 442; Crouse Cartage Co. v. Nat’l Warehouse Inv.
Co., No. IP02-071CTK, 2003 WL 32142182, at *3 (S.D. Ind. Jan. 13, 2003) (quoting Spearman
Indus. v. St. Paul Fire & Marine Ins. Co., 128 F. Supp. 2d 1148, 1152 (N.D. Ill. 2001)); Brussel
Bank Lambert v. Chase Manhattan Bank, N.A., 175 F.R.D. 34, 44 (S.D.N.Y. 1997). Here, the
LP Plaintiffs have not—and cannot—make the requisite showing. In fact, the LP Plaintiffs have
already retained an expert on the value of the Debtors’ derivative claims, and he has completed
his analysis. Accordingly, this Court should quash the Subpoena to Graves.
B.

The Work-Product Doctrine Shields Graves’s Materials and Communications
from Discovery.

22.

The Subpoena should also be quashed because it seeks documents subject to the

work-product doctrine. That doctrine shields from discovery “documents and tangible things
that are prepared in anticipation of litigation or for trial by or for another party or its
representatives (including the other party’s attorney, consultant, indemnitor, insurer or agent).”
FED. R. CIV. P. 26(b)(3)(A) (emphasis added). The doctrine was recognized by the Supreme
Court in Hickman v. Taylor, 329 U.S. 495 (1947), and then codified in Rule 26(b)(3).
23.

The work-product doctrine is “distinct from and broader than the attorney-client

privilege”; it protects materials prepared by an attorney or his agents, whether or not they were
disclosed to the client. United States v. Nobles, 422 U.S. 225, 238 n.11 (1975); In re Grand Jury
Proceedings, 601 F.2d 162, 171 (5th Cir. 1979). At its core, the doctrine “shelters the mental
processes of the attorney, providing a privileged area within which he can analyze and prepare
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his client’s case.” Nobles, 422 U.S. at 238; see also FED. R. CIV. P. 26(b)(3)(B) (stating that
court should protect against disclosure of the attorney’s “metal impressions, conclusions,
opinions, or legal theories”). As the Supreme Court has recognized, “[p]roper preparation of a
client’s case demands that he assemble information, sift what he considers to be the relevant
from the irrelevant facts, prepare his legal theories, and plan his strategy without undue and
needless influence.” Nobles, 422 U.S. at 237 (quoting Hickman, 329 U.S. at 511). The workproduct doctrine ensures that parties do not litigate on “wits borrowed from their adversary.”
Hickman, 329 U.S. at 517 (Jackson, J., concurring); see also Hewlett-Packard Co. v. Bausch &
Lomb, Inc., 116 F.R.D. 533, 538 (N.D. Cal. 1987) (stating that work product attacks the
temptation “to let opposing counsel do the investigatory homework, then force him to disgorge
it”).
24.

Seeking a consulting expert’s materials, opinions, and communications implicates

the work-product doctrine. See Shields v. Strum Roger & Co., 864 F.2d 379, 382 (5th Cir. 1982)
(recognizing that reports are protected by the doctrine if they are “prepared in anticipation of
litigation by a consulting expert who was specifically employed by . . . attorneys in preparation
for trial and who was not expected to be called as a witness”); Dresser-Rand Co. v. Schutte &
Koerting Acquisition Corp., 242 F. Supp. 3d 576, 577 (S.D. Tex. 2014) (“The work-product
privilege . . . protects the work of consulting experts”).
25.

Here, the Subpoena seeks documents that were prepared for, or in anticipation of,

trial by the Debtors and their representatives. For example, Requests 1–2 and 5–10 seek all
communications between Graves and the Debtors’ responsible party (Karen Nicolaou), and
between Graves and the Debtors’ attorneys. 4 Requests 13–17 and 23 are broader still, seeking
Even if Graves were a testifying expert, the work-product doctrine would shield most of its communications with
the Debtors’ attorneys. See FED. R. CIV. P. 26(b)(4)(C); see also FED. R. CIV. P. 26 advisory committee’s notes to
4
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all of Graves’s communications with any person concerning its engagement by the Debtors or
Graves’s analysis of the Debtors’ “Oil & Gas Properties.” In addition, Requests 18–20 and 25
demand that Graves produce all documents evidencing the services that it has provided to the
Debtors (i.e., expert analysis) and all documents relating to the Debtors’ “Oil & Gas Properties.”
Because those requests encompass materials prepared by Graves to assist the Debtors and their
attorneys in preparing for trial, the work-product doctrine applies.
26.

The LP Plaintiffs, however, have not made the showing necessary to overcome

work-product protection. As opinion work product, the Debtors’ attorneys’ communications
with Graves receive “near absolute protection.” SEC v. Brady, 238 F.R.D. 429, 442 (N.D. Tex.
2006) (quoting In re Int’l Sys. & Controls Corp. Sec. Litig., 693 F.2d 1235, 1240 (5th Cir.
1982)).

Because Graves’s documents relating to the Debtors’ “Oil & Gas Properties” are

ordinary work product, the LP Plaintiffs must show “a substantial need for the materials to
prepare [their] case and cannot, without undue hardship, obtain their substantial equivalent by
other means.” See FED. R. CIV. P. 26(b)(3)(A)(ii). The LP Plaintiffs have not—and cannot—
make that showing. Accordingly, the Court should quash the Subpoena.
C.

The LP Plaintiffs’ Subpoena Seeks Irrelevant Documents, Imposing an Undue
Burden on Graves.

27.

Moreover, the Subpoena seeks irrelevant documents and, hence, imposes an

undue burden. “[D]iscovery from a third party as permitted through a subpoena issued under
Rule 45 is limited to the scope of discovery permitted under Rule 26(b)(1) in the underlying
action, and ‘discovery outside of this scope is not permitted.’” MetroPCS v. Thomas, 327 F.R.D.
600, 609–10 (N.D. Tex. 2018) (quoting Garcia v. Prof’l Contract Servs., Inc., No. A-15-cv-585LY, 2017 WL 187577, at *2 (W.D. Tex. Jan. 17, 2017)); see also Williams v. City of Dallas, 178
the 2010 amendment (stating that the Rule “is designed to protect counsel’s work product and ensure that lawyers
may interact with retained experts without fear of exposing those communications to searching discovery”).
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F.R.D. 103, 110 (N.D. Tex. 1998) (stating that “when a subpoena is issued as a discovery device,
relevance for purposes of the undue burden test is measured according to the standard of Rule
26(b)(1)”). Rule 26(b)(1) only permits discovery of non-privileged matters that are relevant to a
party’s claims or defenses and proportional to the needs of the case. FED. R. CIV. P. 26(b)(1).
28.

Here, the documents sought in the Subpoena relating to Graves’s analysis of the

claims asserted in the Colorado Action and its preparation of a rebuttal expert report are
irrelevant to the Motion to Dismiss. The alleged damages suffered by the Debtors as a result of
the claims asserted against PDC in the Colorado Action have no bearing on whether these
chapter 11 cases were filed in bad faith or without the requisite authority. If the Debtors believed
that such valuation had any bearing on the Motion to Dismiss, they would have designated
Graves as a testifying expert witness. Rather, valuation of the claims only comes into play in the
event the Court denies the Motion to Dismiss, and the Court is asked to approve a settlement of
those claims (either in connection with a proposed chapter 11 plan or otherwise). Whether and
to what extent the Debtors, or the LP Plaintiffs, individually, were harmed by PDC’s alleged acts
or omissions are questions for another day, and even for another court if the Motion to Dismiss is
granted.
29.

That said, as stated above, the Debtors have produced all relevant, non-privileged

documents and communications in their possession concerning Graves’s preparation of its
Preliminary Report, which Ms. Nicolaou reviewed as part of her determination to file these
chapter 11 cases.

The Subpoena should be quashed with respect to all other irrelevant

documents.
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OBJECTIONS AND RESPONSES TO REQUESTS
30.

Subject to and without waiving the foregoing, the Debtors respond to the

document requests contained in the Subpoena as follows.
Request No. 1. All Communications between You and Nicolaou relating to, referring to or
concerning RR 2006.
Response: Debtors object to this Request to the extent such communications are
protected from disclosure by the work product doctrine and/or any other applicable
protection, privilege, or immunity. Debtors further object to this Request to the extent it
seeks communications that are not relevant to the Motion to Dismiss. Subject to the
foregoing, responsive, non-privileged communications relating to the Preliminary Report
have been produced in connection with the Debtors’ Responses and Objections to First
Request for Production of Documents.
Request No. 2. All Communications between You and Nicolaou relating to, referring to or
concerning RR 2007.
Response: Debtors object to this Request to the extent such communications are
protected from disclosure by the work product doctrine and/or any other applicable
protection, privilege, or immunity. Debtors further object to this Request to the extent it
seeks communications that are not relevant to the Motion to Dismiss. Subject to the
foregoing, responsive, non-privileged communications relating to the Preliminary Report
have been produced in connection with the Debtors’ Responses and Objections to First
Request for Production of Documents.
Request No. 3. All Communications between You and PDC relating to, referring to or
concerning RR 2006.
Response: Responsive communications relating to the Preliminary Report have been
produced in connection with the Debtors’ Responses and Objections to First Request for
Production of Documents.
Request No. 4. All Communications between You and PDC relating to, referring to or
concerning RR 2007.
Response: Responsive communications relating to the Preliminary Report have been
produced in connection with the Debtors’ Responses and Objections to First Request for
Production of Documents.
Request No. 5. All Communications between You and Gray Reed relating to, referring to or
concerning RR 2006.
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Response: Debtors object to this Request to the extent such communications are
protected from disclosure by the work product doctrine and/or any other applicable
protection, privilege, or immunity. Debtors further object to this Request to the extent it
seeks communications that are not relevant to the Motion to Dismiss. Subject to the
foregoing, responsive, non-privileged communications relating to the Preliminary Report
have been produced in connection with the Debtors’ Responses and Objections to First
Request for Production of Documents.
Request No. 6. All Communications between You and Gray Reed relating to, referring to or
concerning RR 2007.
Response: Debtors object to this Request to the extent such communications are
protected from disclosure by the work product doctrine and/or any other applicable
protection, privilege, or immunity. Debtors further object to this Request to the extent it
seeks communications that are not relevant to the Motion to Dismiss. Subject to the
foregoing, responsive, non-privileged communications relating to the Preliminary Report
have been produced in connection with the Debtors’ Responses and Objections to First
Request for Production of Documents.
Request No. 7. All Communications between You and Harney relating to, referring to or
concerning RR 2006.
Response: Debtors object to this Request to the extent such communications are
protected from disclosure by the work product doctrine and/or any other applicable
protection, privilege, or immunity. Debtors further object to this Request to the extent it
seeks communications that are not relevant to the Motion to Dismiss. Subject to the
foregoing, responsive, non-privileged communications relating to the Preliminary Report
have been produced in connection with the Debtors’ Responses and Objections to First
Request for Production of Documents.
Request No. 8. All Communications between You and Harney relating to, referring to or
concerning RR 2007.
Response: Debtors object to this Request to the extent such communications are
protected from disclosure by the work product doctrine and/or any other applicable
protection, privilege, or immunity. Debtors further object to this Request to the extent it
seeks communications that are not relevant to the Motion to Dismiss. Subject to the
foregoing, responsive, non-privileged communications relating to the Preliminary Report
have been produced in connection with the Debtors’ Responses and Objections to First
Request for Production of Documents.
Request No. 9. All Communications between You and Bridgepoint relating to, referring to or
concerning RR 2006.
Response: Debtors object to this Request to the extent such communications are
protected from disclosure by the work product doctrine and/or any other applicable
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protection, privilege, or immunity. Debtors further object to this Request to the extent it
seeks communications that are not relevant to the Motion to Dismiss. Subject to the
foregoing, responsive, non-privileged communications relating to the Preliminary Report
have been produced in connection with the Debtors’ Responses and Objections to First
Request for Production of Documents.
Request No. 10. All Communications between You and Bridgepoint relating to, referring to or
concerning RR 2007.
Response: Debtors object to this Request to the extent such communications are
protected from disclosure by the work product doctrine and/or any other applicable
protection, privilege, or immunity. Debtors further object to this Request to the extent it
seeks communications that are not relevant to the Motion to Dismiss. Subject to the
foregoing, responsive, non-privileged communications relating to the Preliminary Report
have been produced in connection with the Debtors’ Responses and Objections to First
Request for Production of Documents.
Request No. 11. All Communications between You and Hunton relating to, referring to or
concerning RR 2006.
Response: Responsive communications relating to the Preliminary Report, if any, have
been produced in connection with the Debtors’ Responses and Objections to First
Request for Production of Documents.
Request No. 12. All Communications between You and Hunton relating to, referring to or
concerning RR 2007.
Response: Responsive communications relating to the Preliminary Report, if any, have
been produced in connection with the Debtors’ Responses and Objections to First
Request for Production of Documents.
Request No. 13. All Communications between You and any Person relating to, referring to or
concerning RR 2006.
Response: Debtors object to this Request as overly broad. Debtors further object to this
Request to the extent it seeks communications that are not relevant to the Motion to
Dismiss. Subject to the foregoing, responsive, non-privileged communications relating to
the Preliminary Report, if any, have been produced in connection with the Debtors’
Responses and Objections to First Request for Production of Documents.
Request No. 14. All Communications between You and Person relating to, referring to or
concerning RR 2007.
Response: Debtors object to this Request as overly broad. Debtors further object to this
Request to the extent it seeks communications that are not relevant to the Motion to
Dismiss. Subject to the foregoing, responsive, non-privileged communications relating to
the Preliminary Report, if any, have been produced in connection with the Debtors’
Responses and Objections to First Request for Production of Documents.
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Request No. 15. All Communications between you and any Person concerning or relating to
Your engagement in relation to the Oil & Gas Properties.
Response: Debtors object to this Request as overly broad. Debtors further object to this
Request to the extent it seeks communications that are not relevant to the Motion to
Dismiss. Subject to the foregoing, responsive, non-privileged communications relating to
the Preliminary Report, if any, have been produced in connection with the Debtors’
Responses and Objections to First Request for Production of Documents.
Request No. 16. All Communications between you and any Person concerning or relating to
Your engagement in relation to RR 2006.
Response: Debtors object to this Request as overly broad. Debtors further object to this
Request to the extent it seeks communications that are not relevant to the Motion to
Dismiss. Subject to the foregoing, responsive, non-privileged communications relating to
the Preliminary Report, if any, have been produced in connection with the Debtors’
Responses and Objections to First Request for Production of Documents.
Request No. 17. All Communications between you and any Person concerning or relating to
Your engagement in relation RR 2007.
Response: Debtors object to this Request as overly broad. Debtors further object to this
Request to the extent it seeks communications that are not relevant to the Motion to
Dismiss. Subject to the foregoing, responsive, non-privileged communications relating to
the Preliminary Report, if any, have been produced in connection with the Debtors’
Responses and Objections to First Request for Production of Documents.
Request No. 18. All Documents evidencing or relating to Your services with regard to the Oil &
Gas Properties.
Response: Debtors object to this Request to the extent such documents are protected
from disclosure by the work product doctrine and/or any other applicable protection,
privilege, or immunity. Debtors further object to this Request to the extent it seeks
documents that are not relevant to the Motion to Dismiss. Subject to the foregoing,
responsive, non-privileged documents relating to the Preliminary Report have been
produced in connection with the Debtors’ Responses and Objections to First Request for
Production of Documents.
Request No. 19. All Documents evidencing or relating to Your services with regard to RR 2006.
Response: Debtors object to this Request to the extent such documents are protected
from disclosure by the work product doctrine and/or any other applicable protection,
privilege, or immunity. Debtors further object to this Request to the extent it seeks
documents that are not relevant to the Motion to Dismiss. Subject to the foregoing,
responsive, non-privileged documents relating to the Preliminary Report have been
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produced in connection with the Debtors’ Responses and Objections to First Request for
Production of Documents.
Request No. 20. All Documents evidencing or relating to Your services with regard to RR 2007.
Response: Debtors object to this Request to the extent such documents are protected
from disclosure by the work product doctrine and/or any other applicable protection,
privilege, or immunity. Debtors further object to this Request to the extent it seeks
documents that are not relevant to the Motion to Dismiss. Subject to the foregoing,
responsive, non-privileged documents relating to the Preliminary Report have been
produced in connection with the Debtors’ Responses and Objections to First Request for
Production of Documents.
Request No. 21. All Documents which You reviewed in providing services to or for the benefit
of RR 2006.
Response: Debtors object to this Request to the extent such documents are protected
from disclosure by the work product doctrine and/or any other applicable protection,
privilege, or immunity. Debtors further object to this Request to the extent it seeks
documents that are not relevant to the Motion to Dismiss. Subject to the foregoing,
responsive, non-privileged documents relating to the Preliminary Report have been
produced in connection with the Debtors’ Responses and Objections to First Request for
Production of Documents.
Request No. 22. All Documents which You reviewed in providing services to or for the benefit
of RR 2007.
Response: Debtors object to this Request to the extent such documents are protected
from disclosure by the work product doctrine and/or any other applicable protection,
privilege, or immunity. Debtors further object to this Request to the extent it seeks
documents that are not relevant to the Motion to Dismiss. Subject to the foregoing,
responsive, non-privileged documents relating to the Preliminary Report have been
produced in connection with the Debtors’ Responses and Objections to First Request for
Production of Documents.
Request No. 23. All Communications relating to and/or concerning Your analysis of the extent
and/or scope of the Partnerships’ interests in the Oil & Gas Properties.
Response: Debtors object to this Request to the extent such communications are
protected from disclosure by the work product doctrine and/or any other applicable
protection, privilege, or immunity. Debtors further object to this Request to the extent it
seeks communications that are not relevant to the Motion to Dismiss. Subject to the
foregoing, responsive, non-privileged communications relating to the Preliminary Report
have been produced in connection with the Debtors’ Responses and Objections to First
Request for Production of Documents.
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Request No. 24. All Communications relating to and/or concerning the dispute over the extent
and/or scope of the Partnerships’ Oil & Gas Properties as raised in the Denver Action.
Response: Debtors object to this Request to the extent such communications are
protected from disclosure by the work product doctrine and/or any other applicable
protection, privilege, or immunity. Debtors further object to this Request to the extent it
seeks communications that are not relevant to the Motion to Dismiss.
Request No. 25. All Documents relating to and/or concerning the Oil & Gas Properties,
including, without limitation to (i) Your valuation of the Oil & Gas Properties, (ii) Your analyses
of the Reserve Reports; and (iii) Your review and/or analyses of any asset sales in the Codell and
Niobrara formations.
Response: Debtors object to this Request to the extent such documents are protected
from disclosure by the work product doctrine and/or any other applicable protection,
privilege, or immunity. Debtors further object to this Request to the extent it seeks
documents that are not relevant to the Motion to Dismiss. Subject to the foregoing,
responsive, non-privileged documents relating to the Preliminary Report have been
produced in connection with the Debtors’ Responses and Objections to First Request for
Production of Documents.
CONCLUSION
31.

For the foregoing reasons, the Court should grant this Motion, quash the

Subpoena, and enter a protective order precluding discovery of Graves’s materials, opinions, and
communications.
NOTICE
32.

Notice of this Motion has been provided to: (i) counsel to PDC; (ii) counsel to the

LP Plaintiffs; (iii) the U.S. Trustee; and (iv) all other parties who have subscribed for electronic
notification in these chapter 11 cases. The Debtors respectfully submit that such notice is
appropriate and that no other or further notice be provided.
WHEREFORE, the Debtors respectfully request that this Court enter an order,
substantially in the form of Exhibit B attached hereto (i) quashing the Subpoena and (ii) granting
such other and further relief as may be just and proper.
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Respectfully submitted this 2nd day of May, 2019.
GRAY REED & McGRAW LLP
By: /s/ Jason S. Brookner
Jason S. Brookner
Texas Bar No. 24033684
Lydia R. Webb
Texas Bar No. 24083758
Amber M. Carson
Texas Bar No. 24075610
1601 Elm Street, Suite 4600
Dallas, Texas 75201
Telephone:
(214) 954-4135
Facsimile:
(214) 953-1332
Email:
jbrookner@grayreed.com
lwebb@grayreed.com
acarson@grayreed.com
COUNSEL TO THE DEBTORS
CERTIFICATE OF CONFERENCE
The undersigned hereby certifies that on multiple occasions prior to the filing of this
Motion, he conferred with counsel to the LP Plaintiffs about withdrawing the Subpoena to
Graves. Opposing counsel declined to withdraw the Subpoena, thus precipitating this Motion.
/s/ Jason S. Brookner
Jason S. Brookner

CERTIFICATE OF SERVICE
The undersigned hereby certifies that on the 2nd day of May, 2019, she caused a true and
correct copy of the foregoing document to be served on the parties appearing on the Limited
Service List maintained in these cases via first class United States mail, postage prepaid and,
where possible, via electronic mail.
/s/ Lydia R. Webb
Lydia R. Webb

DEBTORS’ OBJECTION TO DOCUMENT SUBPOENA TO GRAVES AND MOTION TO QUASH – Page 19
4821-6856-5141, v. 1

Case 18-33513-sgj11 Doc 153 Filed 05/02/19

Entered 05/02/19 14:44:25

Exhibit A
Subpoena

4821-6856-5141, v. 1

Page 20 of 33

Case 18-33513-sgj11 Doc 153 Filed 05/02/19

Entered 05/02/19 14:44:25

Page 21 of 33

Case 18-33513-sgj11 Doc 153 Filed 05/02/19

Entered 05/02/19 14:44:25

Page 22 of 33

Case 18-33513-sgj11 Doc 153 Filed 05/02/19

Entered 05/02/19 14:44:25

Page 23 of 33

Case 18-33513-sgj11 Doc 153 Filed 05/02/19

Entered 05/02/19 14:44:25

Page 24 of 33

Case 18-33513-sgj11 Doc 153 Filed 05/02/19

Entered 05/02/19 14:44:25

Page 25 of 33

Case 18-33513-sgj11 Doc 153 Filed 05/02/19

Entered 05/02/19 14:44:25

Page 26 of 33

Case 18-33513-sgj11 Doc 153 Filed 05/02/19

Entered 05/02/19 14:44:25

Page 27 of 33

Case 18-33513-sgj11 Doc 153 Filed 05/02/19

Entered 05/02/19 14:44:25

Page 28 of 33

Case 18-33513-sgj11 Doc 153 Filed 05/02/19

Entered 05/02/19 14:44:25

Page 29 of 33

Case 18-33513-sgj11 Doc 153 Filed 05/02/19

Entered 05/02/19 14:44:25

Page 30 of 33

Case 18-33513-sgj11 Doc 153 Filed 05/02/19

Entered 05/02/19 14:44:25

Exhibit B
Proposed Order
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION
In re:

§
§
ROCKIES REGION 2006 LIMITED §
PARTNERSHIP and ROCKIES REGION §
2007 LIMITED PARTNERSHIP, 1
§
§
Debtors.
§

Chapter 11
Case No. 18-33513-sgj-11
(Jointly Administered)

ORDER (I) SUSTAINING DEBTORS’ OBJECTION TO DOCUMENT SUBPOENA TO
GRAVES & CO. CONSULTING LLC AND (II) GRANTING MOTION TO QUASH
Upon the Objection to Document Subpoena to Graves & Co. Consulting LLC (“Graves”)
and Motion to Quash (the “Motion”) filed by the above-captioned debtors and debtors in
possession (collectively, the “Debtors”); 2 and the Court having jurisdiction to consider this
matter pursuant to 28 U.S.C. §§ 157 and 1334; and this matter being a core proceeding pursuant
to 28 U.S.C. § 157(b); and venue before this Court being proper pursuant to 28 U.S.C. § 1408
and 1409; and the Court being satisfied that the relief requested in the Motion is appropriate; and
The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification
number are: Rockies Region 2006 Limited Partnership (9573) and Rockies Region 2007 Limited Partnership (8835).
2
Capitalized terms used but not defined herein have the meanings set forth in the Motion.
1
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it appearing that sufficient notice of the Motion has been given, and that no other or further
notice is required; and after due deliberation and good cause appearing therefor, it is
ORDERED AS FOLLOWS:
1.

The Motion is granted.

2.

The Subpoena is hereby quashed.
# # # END OF ORDER # # #

Submitted by:
GRAY REED & McGRAW LLP
Jason S. Brookner
Texas Bar No. 24033684
Lydia R. Webb
Texas Bar No. 24083758
Amber M. Carson
Texas Bar No. 24075610
1601 Elm Street, Suite 4600
Dallas, Texas 75201
Telephone: (214) 954-4135
Facsimile: (214) 953-1332
jbrookner@grayreed.com
lwebb@grayreed.com
acarson@grayreed.com
COUNSEL TO THE DEBTORS
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