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UNITED STATES BANKRUPTCY COURT District of Nevada PROOF OF CLAIM
Name of Debtor: A * Caso Number:
South Edge LLC BK-5-10-32958-BAM

NOTB: This form thould not be used 1o make o clalii for ait administrofive exponse arlsing ofler the commencement of
adminisirative expense may be filed pursuant to 11 U.S.C. § 303.

the case. A reyuest  for payment of an

Name of Creditor (the n or other entity to whom the debtor owes money or property): .
Bond Sal‘enua(rdltg;gn Insurance éo. i ]5 ]n:y CRIVED
Nrine and nddress whero notices should be sent; e

¢/o Christine A. Roberts, Esq.

Eaa Voomn. v iy 1t Foor JUN 30 2011
Téggitg;gnéﬁo BMC GROUP

3 Check this box to indicats thot this
elnins amends 2 provionsty filed
clalm,

Court Cluaim Number;
{{f known)

Riledoo:

Nmnc and address where payment shiguld be sent (iF different frons abave):

O Chieck this box if you are nware that
anyone clso has filed n proof of cloim
relating o your claim. Attach copy of
stalemont giving particulars,

1f sl or part of your claim is secured, complets jtem 4 below; however, if all of your cleim is unsocured, do'not complete
frem4,

1Fa]) or part of your claim js eatitiod 10 priority, complete item 5,

0 Check this box Ifclakm includes interest or other charges in addition to the principal amoust of claim. Attach itemized
statement of interest or charges.

Telsphone aumbar; O Check this box if you are ine deblor
. of {rugiee in this case,
1, Amount of Claim a3 of Datc Case Filea: 3 3,061,458.26 5. Amount of Clalm Rufitled to

Eriority under 11 US.C. §50%(a). If
any porticn of your clalm falls ¢n
one of the folloving catogorics,
theek the hox and state the
amount,

Specify the priarity of the claim,

a D ic support obligati

2. Basis for Clabn: __Bond # o030223
See instruction #2.on reverss side.)
3. Last four digits of any nember by which creditor i3entifles debtor:

3a. Debtor may have scheduled accountas; C & S Company

{Se¢ instruction #3a on rovense side.)

d. Secured Clalm (See Instructon #4 on reverse tide.) )

Check the appropriate box if your clsim is secured by a lien on proporty or a right of setoff and provide the requested
information, . :

Nature of property or right of setof: D Real Estata
Doscribe

O Motor Vehicle D Other

Yulue of Property:$ .Annun] Interest Rate, %

Amount of arrcarage and other charges as of thne case fliod incladed in sccured claim,

Basis for perfects

Hany: §

Amount of Sceured Clalm: § Amount Unaecured: $

& Credits: The amount of all payments on this claim has been crodiied Tor the purpose of making this proof of claim,

7. Documents: Altach rcdncted coples of uny documents Lhat support the claim, such s promissory notes, purchase
orders, invoices, itemized stotcments of runping occounts, comracts, judgments, morigages, end security sgreoments,
You may also stach 2 Summary, Attach redacted coples of documents providing evidence of perfection of

asecurity inlarest, You may also sutach a sommery. (See instructlon 7 and definition af “redocied” on reverye sidie )

DO NOT SEND ORIGINAL DOCUMENTS. ATTACHED DOCUMENTS MAY BE DESTROYED AFTER
SCANNING.

1T the documenty are not evailoble, please explain::

uader.
11 US.C. §507(=)(1)(A) or (a}(1XB).

0 Wages, salaries, or commissions (up
to $11,725%) earnad within ¢80 days
before filing of the bankruptcy
petition or cessation of the deblor's
business, whichzver is-earller - (1
U.8.C. §507 (a)(4).

0 Contributions-to an employes benefit
plan~1J US.C, §507 (a)(5).

O Up 10 £2,600% of doposity toward
purchaze, leass, or renta) of property
or gervices for peaonsl, family, or
housshold uso— 11 U.8.C. §507
(a)(?).

O Taxes or ponslties owed Io
govermmental unfis~ [1 US.C. §507
(a)(8).

O Qther~ Spocify spplicable parngraph
of 11 US.C. §507 (=),

Amount entitled to priority:
s

*Amounts are subject to adjustment on
/1113 and every 3 years thareafier with
respeci o cases commenced an.or qfier

the date of adjutiment,

Datg:

ABNON/ B S5y 3 LD S AL

Signature: The parson filing this claim must signit. Sign and print nome and title, ifeny, of the creditor or
f)/ other person avthorized fo file this claim and stats sddress and welephone number i different from the notice

dress sbove. Attach copy of power of toreey, If any,
5?44{ ? vy STEPMED B ERE, 41 e sesrs o at st

FOR COURT USE ONLY

co,

South Edge

gL i
00034 )

Penalty fof prescating fravduient claim; Fine of Up t0 500,000 or imprisonment for up o 5 years, or both.

I8U.S.C. §§ 152 and 3571,

e
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C & S COMPANY -

BOND #5030223

$40,578.20 This amount claimed for expenses is the non-
contingent liquidated portion of the claim.

$3,020,880.06 This is the bond amount which is the unliquidated

contingent portion of the claim.
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Lexon Insurance Company
Bond Safeguard [nsurance Company

Towmberd, Ilinois

GENERAL AGREEMENT OF INDEMNTTY

‘fhis Agreement enecred into by ond between the undersigned South Edge, LLC, a Nevadu limited liobility. company (hereinu fter
called “South Edge™), an well as the other indennifying entities Signing below herein called tie lademoitors, on the one hund and
Bond Safcguard Insurance Company, Rlinois, and/or Loxon bsurance Compaay, exas, with Executive Offices in Lombard,
§ilinois hecela eatled the Company on the other hand, witnessed:

WHEREAS, in the transaction of business, centain bonds, endenekings tnd olbier writings obligatory in the gature of 2 hond have
herelofore been, and may hereafier be, requised by, for, or on bebalf of South Edge , and application hos beea made and wilt
hereatter be made 10 the Co.mpany‘tP cxecute such bunds, and as u prevequisite to the execution of such bund or bands, the

Compuoy requirey omp -

NOW, THEREFORE, in considuration of-the premiscs, snd the paywment by the Company of the suwm of One (§1.00) Daller to
South Edge and cach of the Wndumuiitors, receipl wherol is hereby acknowledped, 8nd for other good and valushie

alions, the ndemnitors do, for themselves, their heiry, executrs, suministetors and assigns, severally, agree with (he
Company ns follows:

1. South Edge will pay to the Company, 21 its Excculive Offices o Lombard, fllinuis, premiums find charges at the ctes, and it
the times specified in respect to cach such bond in the Company's schedule of raics, which, with aoy sddilions, or smendaents
iherclo, is by relerence made a part hereol, and will continue ta pay the sume wheee such premium or ebarge is annuva), until the
Cumpany shal) he discharged and releascd from any and ol Liubilily ond responsiaility npan and from each such bund or matiery
urising therefrom, and ualil South Edge or the Indemnitors shall deliver 10 the Compaay at-its Exevutive Offices in Lombard,
lltinnis, comperent written evidunce sutisfaciory to the Company af its discharge from oll liability on sucki bond or boads Ne
amendment or modifrestion shall be mbde 10 the rae schedule withow providing South Edge with sixty (60) days prior writien
notice, und in any cvent the rate scheduled will not be ded or modificd us to bonds which hiave been issued prior 10 the
clfeetive dote of any increase inthe rate schedule,

2. in the event that South Edge folis to pay sny smonnts owed 10 Company (including but nos linsited to deposits undur Section
3) when due sfier thiny (39) days wrilten natice W South Edge and copicd to Indesmmilors, the lodemnitors will, in direct
prapartion 10 théir respective ownership interests in South Edge (lat is 48.5% as to KB Home, 15,5% as 1o Fovus South Group,
10.5% as to Toll Brothees, §.1% vs to Woodside, 6.3% as to Kimbatl Hill, 4.9% a8 10 Pardee Homes, 3.6% as to Meritage, 2.6%
as 1o Beaze), and on b pro-ratn basis, indemnify and save the Company barmiless from aod against every claim, demand, liability,
cost. charge, sult, judgmenl and expense which the Company mey puy v incur in f of haviog d, of | d
the cxeeution af, such beads, or any rencwals or conlisustions thereof or substi (herefore, including fees of attomeys,
whether ou salary, retainer or othenwise, and the expense of procuriag, or attempiing 1o procure, rolease from liability, vr in
brioging suit 10 cnforce the obligatian of South Edge or such Indemnitor uuder this Agreement, fn the ovent of puymeat by the
Compeny, the Indemnitors agree (o accept the voucher or olber evidence of such payment as pama facie evidence of the
propricty thereof, and of the fndemniior's severally Hmired hubility therefore to the-Comprny.

3, [fthe Company. in its reasonuble distrelion and with writtan notice t South Bdge detailing the eatiunale shall sz up 2 rescrve
to wover any claim, suit o judgment wider wny such bond, Sauth Edge will, immediudy upon demand, deposit with the
Catpany 2 suse of money equal'1 such rezerve, such sum o be heid by the Company s colluters! security oo sueh band, epd
such sum and any uther mongy o property shich shali have beci, or shall hercafier be, pledged as collsteral security on any such
band shall, unless orherwise agreed in writing by the Company, be available, in the discrelion of the Company, as colleteral
security an any uthier or all bonds coming wilhin fhe scope of Ihis Agreement.

4. Suuth Edge immediately upon becoming aware of any demand, uolice, or proceeding preliminary Io dieiermising or fixing
ony ligiility with which the C y may be subscyuently charged under any such bond, shall aotify the Company thereof in
writing at Is Executive Offices in Lomburd, Winois,

S. Thc Company, afier writien netice 10 {copied to the. Indemnitors) and consultalion with South Edge, st have the esclusive
right in its reasonable discretion 16 dewermine for Sisell, South Bdge and the Indemmitors whether any cluim of suis broughi
ughins the Gompany or Soulh Edge upon uny such boud shall bu settled or defended und it dcision shall be binding and
conclusive upon South Edge and ths indemnitors,

Poge 1 of 5
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6. iFsuchbond be given in connection with w contrwet, the Cunpany is hereby vulhurized with wrinen natice to South Edge, bl
oY required, to consenr (o any change in 1he conlract or iv the yinos or specificutions relating therets; 10 muke vr gunisntee
advances or loaas for the purposcs of the coolract wilhout tic necessity of seeing to the appligation deruof, it being undersicod
tint (e amenont of all such atvasices or loums, urless tepaid with lagal inlerea by the Contractar 1o the Cumpany when due, shatl
i conclusively presumed (o be # Joss hereurlor; in the event of the ahandunment, forfeilure or breseh of e comtracl, or the
breach of auy hond given in cooncction therewith, or the frilure, negloel o refusal to 2y for lnbor or motcrals ueed in the
pruseention of the contruct, 1o take posression of the work under the contrct ands.ut the expense of South Edge , 1o complete thy
cadlrecl, OF CAUSE, Br CONSCAL, ¢n the completion theraol. South Edge aud the Indenmitory heveby assipn, wonstir, und set over 1
the Compinry (ta bt effeetive ks of the ite uf suy sech bond, bis oaly in Ihe event of n detauh as niom.nld), ull of fheir rights
under (B¢ comteael, inctuding their nghl, (itie and infcrest i ‘lml 1o 8l} st Tet in ion i ith; ol al$heir rights
in end 10 all muchinery, plant, cquipment, ools md meweriols which shall be upon the site of the work or ckcwher\. for the
nurposes of the consract, including all materiuls ordered for the contracy, snd any and ol sums.due under e cumract af dwe time
of such abandnamenl, Furfelture, breach, failire, negleel or refiusnl, or which may therenfier becoe due, and the Indetnvilors
hierehy autharize the Company to endorse in the nnme of the payee, wnd in collest ony check, dmtt, woammor or other insirument
medc o7 issued in puyment nfuny such e, aud 1o disburse die proceeds ‘thereol,

2. 'That it shall oot Le recessury for e Company to pive the Indermnilors, or aiy ane ar more of fheut. notice of the exeourion of
any such hourls, or excapt us expressly set forth herein, dor of any facl or information coming to the notice or knowledge of the
Company affecting its rights or liabifities, or the rghts or liabiliiies of the ndenmitors onder any mich b executed by &, notice

of all such heing.hierchy cxpressly waived,

& In tho event of uny clifm s demand being made by the Compuny ugainst the tademnitors, or my one or inore of the parties
s designated, by reasan of the extcutlon of a bond or honds, the Company is heveby expresyly miborized ta setde with nuy ane
o mute of the idemnitens individually, st withou! rcfcrencc to tie others, and sucl: acttlemeat o computitinn shull not alleet
the pro-ratit finhifily of sny of the othars, sndf the Indewonitors hurehy oxpressiy wisive the right 10 be dischavged end relenscd by
ceasout of the releast of ane or inare of the several deliars, and herchy consem 10 any seitlement or composition that may

hereafler be made.

D, The Company wt ils oplion wmay deeling 10 cxegule ne panticipate in, or procure the oxceution of, any such bonds withuut
impairing Ihe validity ol this General Agrecorenl of ndemuity.

10, If-the Compony procures the execulion of such bunds by ather companies, or executes such bonds whth co-surcties, or
reiniures Buy portions of such honds with reinsuring companies, theo sl the terms and conditions of fis Agrcement shall apply
and operate for dhe heathiv of such cther companies, en-surelies wnd seinsurers us tieir interasts may appour.

1. The seveml and pro-rat Hability of the Indenaitors hereunder shall ant be aifected by che failure of South Edpe 1o sign any
such bond, nor by any clnim thst other indennity or sceurity was tu bave been obteined, nor by Ihe release.of my indenmity, o
e reluns or exthuvge of any cotlateral thatmay have been chigincd and if any purty signing this Agreemen! is ao! bound for :my
reason, ihis Agreement shall still be binding upon each and every other party.

12. This Agrecmeut may be terminnted by South Cdge , wpun.writien natica to the Company of aol less thon tcn (10) dnys, bt
wy such votico of terminution shall nol aperate La. mmllf)' har or discharge the h.xblllly of any pasty horolo, upon or by censan of
any bad aii stich obligations thet iy be then in force.

12, Indemoilors agre thit their several and pro-rate 'iir:bilii_y shall be construed as the corriponding several lisbility of #
compensaied Sureiy, as broadly ns tlie asprcled suveral Jinbility of the Compnny weuld be construed inward its nhliges,

14, ‘The ward Indemnitors, or p Ip wied to refer Lo said word, shall apply regantless al numiser or gender, pd 1o
wndividuals, par hips or corporatinns, as the ci require,

15, "That no chauge or mnditication of ur in the tams of this agreement shull be effective unless such change or mudification iy
in writing und signed by tie President, & Vice-President, o S ¥, 0r an Agsisimnt Secrerary ol the Comnprny.

T'uge 2 of §
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17 ALy tiwe, and widl such troe gz the Bubibty of fhe Suray andee gy ond ol said Bonds s iesiinled, duz Smery shalt
Tanes fhe right sroensonubie reeugs b Ui lgwds, recombs. and nceol Soath e : end any bank deposaors aiena) min,
supply bopse, aredber peisot, tivi. s eormponsion whan reguesicd by the oy @ Twreby nugiorized w himish Be sirewy any
interation repusielinsindmg. gt ad [imied jo, e siaues of the wal unster caigracts bomg perhvmed by Sory e . (ll;‘
ol o e pe foimunce oF gueh coniacts sl fEynas of osgunts,

1 (he event o uny bisich, by or shefilt asmeated by the ebdigee o e sand Gonds. of Soeth Badge s susprended o
ceased work; on any contedu o eomimcts Sovered by any sid Gondy, or Biilee 1o pav obligalions ineumed) in o ki
ooty e i Hie event of Sl [ 8 emvichion v o (el imprisomnent, wuampeieney, Ingplvency o Dnrupiey of
S Edge. o ahe oppoinonent of & reewe oc trusive ke Sanh kdge, o tie properte of sowth Bdge, or in he cvem of an
agsipnment fur the aichit of auditie b g, or 31 ang acton Js ke by o aging Sioth Eche s G 1y wre of the.
tiutionat Baoksupior Avi, o sinusld vesrgmizarion e anvhpsment proceedings be sited by or sgaing Soulh fdge: ey said Au,
i B any sedion s seken by o7 ngainst South Bt wnder the msalvency: s o wy sate, prscssun, o lamry of' the Ui
States, the Suvry sl e ihe rglh, ale wriiton watie w South Bdge, copred tw Inbemmtions, and i (3() (i,')}.,; DppLILNY
10 cyre, it g oplion wid in ity sule dduection, and B Boehy mahoosed, will o wilivat exeseuing sty other nght or gption
vumfeimed upon i by kow nr o the ievivs of this Amecment, 16 take isskession of sy et on all of the wrke wiher @ny contesel w
comaess covered by npy auid Tionda, o the expatise of Sourds Fdge wnt bidemnitoe, (e puporion 1o 1y rn\.‘p;‘:ﬁw
abligaiions owing under (hia Agrecinend 1o compivic o anenge lor e completion of the mune, und South idpe  and
Indemniwr {io popiron 1o Bsie eupeaivie abligaions swing uder ihis Agreonient ghiall prompaly upon demand Jay 1w sthe
Surety all fosses, und exprannus kn ingwred. '

19, SOIFIH GDGE AND THE BIDGMNITORS HEREBY ACKNOWLEDGE THAT THIS AGREGML
INTENDED T COVER ARY JOXIS (WHETHER DR NXOT COVERED BY ANY APPLICATION SIGNED 1
SOUTI BUGE - BHUCH APPLICATION TO 8f CONSIDRRED BETWEEM THE FAICIIES IERETO AS
MERELY SUFPLE ALY TOCTHIS GENERAL AUREEWENT OF MDEMNITY BERE !
HEREAFTER FXECUTED COMPAMY OM BEIALF OF SOITVIE LI (WHLE FHale 14

PROM TN T1C TBAE, ANTY OVER AN INDEFINTPE

SHALL BE CARCELED 14 ACCORDANCE \SIT FUL

Y LRANVEN TURE
B URTIL FRIS AGREEMiN

PERION L
TRRME HE

LIMITED SAONETARY QULIQATION OF MDEMNIFORS - sowithstanding any prin isiter we e somitrnry, the
mungtary hligation ef hidemnion iy apporsamcd as Bllowa:

et

R Mumy - 885
Fovas South (e - 15
Toll Brathers = 10.5%
Woatside 8.1 %

ToammeoE ;-

Buazr - 2%

e ebligations of indomniters stull e scverl wsd proaats ae 4o oll - provision, Teeedy, ineiding bus nd bk tc, de
oblpgtion do precure ihe dinchargs and excocrmion of Surery wilh respest we any Bind ceined heramsder, nng the pananen: of
preseuis sl tor any Bone ysmed.tos Vrncipal

WRITY CAREPLLLY LHERLE AR NOU SEPARATE
% OUR OBLIGATIORS AS ABOWE SET FORTH,

WE HAVU READ TINS GRMERAL ASEEEMEMY OF I
AGREJRAENTS ORUINDERGTADINGS WHII B ANY WA LG

IR TESTIRIONY WHERROF, the Tndemiitors have Wercunsg vor their hinds e offixed their seals tais. Tt
Agrcenient iy be caected B any iy oF couneairts with ghe sang effict as i ult of the Manbes: bad sigaed the some
ducumentt AN conatzpars siall Bz censtne wopetie: ad sinll constitue one s;heemen

gl o : & .
s ek of ',"-. o/
I

SIGHATURE PAGES FOLLOW

Page 3 of 5
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Principal )
Aforesses: South Edge J4C -
Ay Holdipfis Manzager, LLC. ity Geocral Manager
A,
By: Jolny sZRitkr. 31 Monuper
Indemnitors
Adldresses:

/l»’ﬂuruagc Homes Corporation,, » Munydand corparation

Dy: Lawry W, Seay, its Chicf Finangin) Officer

Wandside Group, lnc., a Nevada corporsion

By: Seout “Chin" Nelsun, President

Zirabal) Hills, In¢., an Hlinois engpnmation

By: David K. Il CEO & Chairman of the Booard

Weyerhacuser Real Estie Campany, # Washingon
comoration :

By

Toll Riniiers, Ine., s Debovare corporation

Jou) H. Rossinan, Chact Finaneaal Offiver, Exetuvive Viee
Presidem & Treasurer

By:

Beazer Hoines USA. Inc., o Delawaie comuration

Cory J. Hiwtlsion, Senior Vice ['resident & Treasnree

By

Page 4 of 5
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‘Indermojtors I A
Addewses: Ir/ -&.:.ps@_g!;;?:.:;.'ﬁi..-uw
. p -

1!/ ﬁl(l%; ,)y/‘/ijtl aa o

A
7

e ol A
Vi

il ..
. (iuritage Homes Corpamtiun:, -Mnrind cogrifdion
. 7 d

Ay: Ly W, Seny, v PriebF

e

“Waodsido. Groim,-Hie., i Nevatdn gonuiralign

Hy; seart “Chigs™ aisom, Prosfilant.

Kinalra I!}-Nk, h\:..,m;:ﬂl'ii:mls LOLPIALIN.

By asits & ATt % Chriimpan o Wy Boned

SWevermeuscr Real, itate (:.‘mqum'y,-n Washington
cpigtiition i

fiys

“FGIY RS, 105, DR SO

Tiel . Badstn, CHCTRunciol fficen, oot ve Wies
Sresidett & 7 suaarer,

Hunzr Homes USA, Je., e Diaware cwpevulion

Ty 7. Froyemy

1ee Pravident-& Trdasurer

i

Popc 4 of 3
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Prinecipal
Addresses: |
, Wy Qunery! Mounger
——'——JE_—_W-
Indemnitors
Addresses:

erltege Homes Corportioa,, a Mwylundmnmmim;

By: Larry W, Seay, its.Chief Finsheinl Officer

Woadside Owaup, lwmim

By, Scott JCWE" Nelson, President

Wovball Hills, Ine. , o Mlinoks corporation

By: Devid K. Hill, CEO & Chalmman.af the Bosrd

Weyeihaewer Real Estue Campuny, n Washingron
carposalion :

By

Toll Biothary, [oc., a.Delawaro corparstion

Joet H. Rassminn, Chicl Financial Ofticer, Excaive Viee
Preddent & Treasuror
By:

Goazer Homas USA, Inc., ¢ Dataware comontios

Cory 1. Boydston, Sonior Viez Frovidun & Trewsurer

By:

Pego 4 of §
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HAVY-22-2006 @744

Principal
Addwesyes:

KL H-LOAN ADMIEN

647 299 1565 P.es

onagee, LLC, ity Genesnl Manayer

Judemnltors
Aduiresger:

/ﬂcriuge Homes Corporation.”a Maryland coeparation

By: LaryiW. Seay, i Chiel Pinmein) Officés

Woodtide.Graup, inc.,.v Nevafla ecomarulion

By: Seot "Cixp” Nelyoo, President

Cjmball Hﬁ_:.ln:,, un Minojs ‘carmmion

By= David K. Hill, CPO & Chainnan of the Boord

Weyerhacuter-Reul Eriare Conpany, o Washington
wmarstion :

By:

Tol! Brodress, toc., 2 Uclaware corporstion

Joat H, Rassman. Chief Figsnrial Officer, Eaceutivo Vi
Prsidem & Treviurer
9y

teazer Homes USA, hic., 3. Deldwane corporation

Cary J. Boydatn, Stnlor Vice President . Teasuror

By:

Poge 4 of 5
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MAY 'i8 2806 15£:19 FR WRECO 250 824 3768 TU B170224D47025 £.@S

t
i
]

Prindpal

Addrasa!

1o dommitors

Adibrowucs: |

(7

/T eriigpe Homes Corptontiaon., 6 MarjPand darporetion

By: Lary W. Sy, e Ol Homcinl GiBoor

¥oudalco Group, Inc., 1 Nevadn eorpondion

By: :Sout “Chiv® Neloon, Prosiomt

Kimbal) Hith, ke, i Rlisods corpomstion

fy: David K. Hill, CEO & Chixman of e Bourd

o Wenhin

by LUROM T ZAMGMR T Y P-CpildLL e

Tod) Brothers, Inc., & Dalowdre oqrpontion

Joo} 1Y, Ropocn, Clyef Financal Officos, Exacutive Viee
Proakieat & Trepwurer
. By

Boozer Homed USA, 1., b Delawase corperailan

Cary !, Boydetar, Baonkr Viee Presiden! & Trencurer
By

Psye 4 of 3 i
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Principal . o
subinases: - Seth Tdpe, )4
By Huldmi;i/M anapor, !.LC. s Geneval Munager
LGS e s
AT s
By 4 hu&@gmx ils"Mansece N
; 4 W
7 /
’ / -
. / v
indemnitors / ‘G//
Addrsses, Focus South-Cogedp. LLC

»
- ) A d .
By i Af_?ﬂ/ﬁ%%{u!;g’:ﬁi‘/ b {?' .-
/4

/Mcrilagt Hones Corperatton,, s Muryland corparation

¢ M e co——

Byt Laey W, Goay, its Chivl Finandinl Qfiicer
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Chief Justice Robert E. Rose (Ret.)
JAMS

2300 W. Sahara Ave., Suite 900
Las Vegas, NV 89102

Phone: (702) 457-5267
Fax: (702) 437-5267
Hon. Robert E. May (Ret.)
JAMS

401 “B” Street, Suite 2100
San Diego, CA 92101
Telephone: (619) 236-1848
Fax: (619) 236-9032

Hon. Luis Cardenas (Ret.)
JAMS :

500 N. State College Blvd.
Suite 1400

Orange, CA 92868

|| Telephone: (714) 939-1300

Fax: (714) 939-8710

Arbitrafors

IN THE MATTER OF THE ARBITRATION |
BETWEEN

C & S COMPANY, INC., JAMS Ref. No.: 1260001162

Claimant/Counterdefendant,

VIPANY
MERCHANTS BONDING COMPANY, AWARD:

Claimant-In-Intervention,

VS,

SOUTH EDGE, LLC, a Nevada Limited
Liability Company, and BOND SAFE-
GUARD INSURANCE COMPANY,

Respondents/Counterclaimants.

addressed beginning at page 17 of this Award. )

AWARD

! The issues regarding attorney fees, costs and interest were heard on December 10, 2010. and are
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I. INTRODUCTION

The arbitration involved claims by C&S Company (C&S) and its

bonding company, Merchants Bonding Company (Merchants)?, against"

South Edge, LLC (S/E) and -its bonding company, Bond' Safeguard
Company (Bond). S/E and Bond counterclaimed against Claimants. The

claims arose from excavation work performed by C&sS for S/E.3

The arbitration was conducted on June 7, 8, 9, 10, 14, 15 and 16, -

2010, before a three-judge panel consisting of Panel Chair Robert Rose,

retired Chief Justice of the Nevada Supreme Court, and Panelists Luis-
Cardenas and Robert May, retired Superior Court Judges from California.
Representing Merchants-were Jay Mann and Robert Berens. Representing’

{|C&S was Michael Van. Representing S/E and Bond were Stephen Peek

and Sean Thuson. After completion of the evidentiary hearing, the
Claimants and Respondents submitted written closing arguments on or
about August 11, 2010. The parties have stipulated that the Interim Award
may be served no later than September 24, 2010. '

C&S is an excavation company which, after a competitive Bidding

process, was awarded the contract for the Executive Airpori '

Road/Volunteer Boulevard Sanitary Sewer Project (Volunteer Project) (Exh.
13 - Master Contract; Exh. 14 - General Conditions, and Exh. 34 -
Addendum 4). S/E was the owner of the project and Landtek, LLC

(Landtek) was the construction manager (CM) for S/E. Merchants issued |

both performance and payment bonds? on behalf of C&S for the Volunteer

Project. Bond became involved when it issued a mechanic’s lien release

2 Merchants was a Claimant-in-Intervention.

3 The work was the “Executive Airport Road/Volunteer Boulevard Sanitary Sewer Project” located in
Henderson, Nevada. :

4 C&S and Mr. & Mrs. Lindberg executed a General Indemnity Agreement in favor of Merchants.

AWARD
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bond to cover C&S’s project mechanic liens.

C&S and Merchants brought the instant action against S/E and:
Bond alleging that C&S encountered unexpected subsurface cementious
material that substantlally exceeded that which was within the contractual

scope of work. C&S seeks recovery of the extra costs incurred, the balance

of contractual fees owed, payments based upon the Nevada Prompt Pay Act -

as well as interest, fees and costs.. C&S also seeks punitive damages,'.'

Merchants seeks recovery of damages claimed by C&S, which Merchants is

equitably subrogated, and losses incurred by Merchants in relation to the

bonds, interest, fees and costs.

S/E alleges that the subsurface conditions were part of C&S’s

contractual scope of work, that C&S did not corﬁplete its work timely, and-

that C&S permitted subcontractors and suppliers to lien the job. S/E
seeks damages for these breaches as well as fees and costs.
The folldxving witnesses testified during the course of the arbitration:
1. Brad Lindberg
Stacey Lindberg
Brooks Cox
Stavros Chrysovergas
Thomas Tomeo
Sean Harron
Barbara Carlos
Larry Bross
Keith Mattecheck
Jack Bassett

O ® N o0 & LN

[y
e

11. Steven Viani

In addition, certain deposition transcripfs were submitted by counsel

and were read by the Panel. These excerpts included testimony from Jack

AWARD
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Bassett, Sean Harron, Stacey Lindberg, Brooks Cox, Nathan Wasden,
Robert Taxelius, Arne Wagley, John HoIden, Chris Morris, Tom Tomeo,.
Larry Bross, Stavros Chrysovergas and Steve Viani. |

II. FACTUAL SUMMARY ‘

The following discussion is a summary of those facts found by the
Arbitration Panel to be true and relevant to the issuance of this Interim
Award. Any differences between the recitation and any party’s position or
contention is the result of the Panel’s determination as to witness
credibility, relevance, burden of proof considerations and the weighing of
evidence, both oral and written.

A.  Bid Process.

In April 2006, S/E solicited excavation bids for the Volunteer
Project. C&S did not bid. No contract was awarded at that time. In

August 2006, a second round of bids was solicited. C&S submitted a bid in
the amount of $2,785,018.74 (Exh. 28).5 This amount was subsequently
revised to $2,558,526.24 (Exh. 34) and C&S réceived the work.
As part of the bid package C&S received various soﬁs- reports
(Exh. 6, 7, 507 and 526). No soils reports were prepared specifically for the

Volunteer Project and no soils report had boring data below 15 to 17 feet. |

As part of its due diligence before bidding, Mr. Lindl'aerg6 also met with the
supervisor for Western States, which had excavated for a water line
approximately thirty (30) feet from the proposed Volunteer sewer .line.
Additionally, Mr. Lindbérg requested, of Landtek, all soils reports within a

one mile radius of the Volunteer Project. C&S was never given a June 7, |

2006, soils report (Exh. 25) prior to executing the contract.

: The next lowest bid was $4,748,994.35 (Exh. 29).

Mr. Lindberg was.a principal at C&S.
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B. Contract Provisions.

Certain provisions of the contract (Exh. 14) will be considered |

regarding the claims of C&S. The parties all agreed that the scope of work
included a “hard dig.”” In paragraph 1.1.15, C&S acknowledged it had
visited the site to review the existing conditions and had done the necessary

investigations to properly estimate the costs of its work. The paragraph

goes on to state that “unless otherwise provided in this Contract, no’

additional monies will be paid to the Contractor by Owner because of site

conditions that are apparent or are indicated on the plans or other

drawings and site conditions as they actually exist.” (Emphasis added.)
. C&S was to promptly notify Landtel_{:, in writing, if C&S

||encountered materially changed site conditions (§4.16.4.2). Landtek would

then review the conditions to determine whether there was a material
difference, whether such condition(s) should have been reaisonably expected
to be présent, and whether C&S would be entitled to a change in contract
price (74.16.5). '
C. Changed Site Cond1t10ns

After commencing its work on the Voluntcer Project, C&S
encountered rock, which exceeded in scope that described in the S/ E
provided soils reports. (See testimony of Brad Lindberg, Brooks Cox, J'abk

Bassett and Stavros Chrysovergas.) Landtek became aware of C&S’s

position regarding changed conditions no later than November, 2006 (Exh.'

52, and testimony of Mr. Bassett).
' The encountered material was described by Mr. Bassett as
prehistoric rock, “about the hardest material on the planet.” Based upon

past experience, Mr. Bassett was aware, prior to bidding, that the

7 “Hard dig” is not specifically defined; however, it appears in the excavation field, the term refers to
the presence of hard cementious type material and/or boulders,

-5-
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o

suggested equipment to use, which was in the S‘eptembér 19, 2005 soils
report (Exh. 11, p. 8), would not be sufficient to do the project. The soils
report indicated a D-10 or equivalent could be used for hard . cemented
layers léss than 24-inches thick and a rock saw or hoe-ram couléi be used
for thicker layers. Mr. Bassett raised his concerns regarding fhe “D-10 or
equivalent” equipment with Mr. Worley. Mr. Bassett testified at his
deposition that Mr. Worley said the September 19 report was the soils
report, SO Mr.. Bassett did nothing. Mr. Bassett’s experience indicated that
an H.L. Chapman would be required. He never told this to C&S even
though he was aware that the H.L. Chapman was not listed by C&S as
equipment to be used. ' '

After utilizing various equipment to excavate tﬁe encountered

rock layers, C&S eventually leased a H.L. Chapman from Texas in

December 2006.8 This piece of equipment was sufficient to complete the |-

Volunteer Project.®
D. Extra Work Orders.
As a result of what C&S had claimed to be changed

circumstances, it requested to be compensated for additional labor,

equipment and material.costs as well as other costs and fees. There was a

meeting between Mr. Lindberg and Mr. Bassett in November 2006 wherein

Mr. Lindberg indicated that the “hard dig” material was substantiélly
different than anticipated and as a result the costs were higher. Mr.
Bassett told Mr. Lindberg he would need to submit back-up so Mr. Bassett

could write a justification letter to the owner’s sub-committee. C&S

8 Mr. Basset had eventually recommended this equipment.

’ The completion was approximately 4-5 months after the contractual completion date. However, the

overall project had experienced a delay of approximately 5-6 months based upon different issues (Exh. 49,

16.2).
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continued its excavation work after this meeting.

On or about December 14, 2006, Mr. Lindberg and Mr. Bassett.
met again. During this meeting, Mr. Lindberg testified that Mr. Bassett
stamped and initialed (signed) an Extra Work Order (Exh, 55). Mr. Bassétt

agreed that the stamp was his, but the signature was not.10 Exhibit 55

states, “Working on add’l hardrock - CO at completion of contract.”!!

In addition to Exhibits 55 and 61, both Mr. Lindberg and Mr.
Cox testified that during December 2006 and the beginning of 2007, C&S
was told by Mr. Bassett to keep its head down and get the work -done and it

would be taken care of at the end of job. At field meetings, Mr. Bassett |

would say to get the costs together and we will work out at end of job.12
C&S continued to work until the project was substantially completed.

There was testimony from Mr. Lindberg and Mr. Bassett that
C&S had delivered a letter and spreadsheet to Landtek for extra work in the
amount of $778,337.50. Mr. Bassett testified that he never received
complete documentation requested from C&S and, therefore, never
presented C&S’s request and spreadsheet (Exh. 66) to the owner’s sub-

committee for consideration.

On March 22, 2007, Mr. Worley, Vice President of Development

for Landtek, sent a letter to C&S (Exh. 84). In that letter, he indicated, in
part, that he had researched the change order request for $778,337.50 for

hard rock excavation and denied the request.1® There is no mention in this

10 S/E requested the Pane! compare Mr. Bassetts signatures on Exhibits 72, 174-179 and 527.

" C&S claims that a second Extra Work Order (Exh. 61) with the exact same verbiage was stamped and
signed by Mr. Bassett on January 12, 2007. Again, Mr. Bassctt agrees the stamp was his, but not the signature.

1 Mr. Bassott testified he would not have said this.
n This letter from Mr. Worley subports the allegﬁtion that a spreadsheet in the amount of $778,337.50 .

had actually been given to Landtek at some point, although Mr. Lindberg was inconsistent in his testimony as_
to the date it was given. ‘

-7-
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letter that C&S had failed to provide details for Mr. Worley’s analysis.

The contract contains various provisions relating to change
orders (Exh. 14, 19.2 and 9.3). However, there is no specific provisidn that
states Landtek, the construction manager, cannot authorize change
orders.}* Under. paragrgtph 9.2.5, even if no agreeinent has been made
regarding contract price or time, C&S was required to proceed W1th the
changed: work if so ordered in writing by Landtek. There was a separate
CM Agreement {Exh, 5) between S/E and Landtek, which indicated that
Landtek did not have the authority to approve change orders. This CM
Agreement was not given to C&S, nor incorporated by reference in C&S’s
contract. C&S had prior projects where Landtek operated as the CM. In
those projects, Landtek did have authority to sigﬁ off on change orders.
(See uncontradicted testimony of Sean Harron.)

The parties presented testimony and documentation from
percipient as well as expert witnesses regarding the ex1stence or non-
existence of changed subsurface soil conditions. As part of the expert
investigations, various soils reports, site photographs and discussions with
percipients were considered by the experts before rendering their opinions.

Claimant expert Stavros Chrysovergas opined regarding the

significance of the boring log results in various soil reports (Exh. 6, 7, 10,

11 and 25) when compared to site photographs and industry standards. .

He also performed calculations to arrive at an opinion regarding the volume
of overexcavation of soil required to be done as a result of the chahged

conditions encountered.

Respondent expert Steven Viani opined regarding the boring

" In fact, Tom Worley of Landtek approved a C&S change order on January 9, 2007, in the amount of
$16,164.70 (Exh, 60).

AWARD




20

21

22

23

24

26

27

28

Case 10-32968-bam Claim 34-1 Filed 06/29/11 Page 22 of 40

logs as to whether they sufficiently informed the nature and extent of the
“hard dig.” He also opined that overexcavation Would be required, even
without any changed conditions, based upon the soils reports and
photographs he reviewed and certain OSHA requirements. ’
E. Findings Regarding Changed Conditions.
Based upon all evidence received, the Panel makes the

following findings: |

a) C&S’s contractual scope of work included a “hard dig.”

b) C&S’s due diligence, before contracting, was reasonable.
C&S considered the soils reports provided -by S/E, visited the site,
discussed the general site area with another excavation cohtréctor,

requested other reports, if any, from Landtek and relied upon its own

-||experience in other local excavation projects.

c) Landtek, the CM for S/E, did not provide the June 7,
2006 report (Exh. 25) that reflected more hard cemented materials than the
provided reports.

d) Mr. Bassett, Landtek’s supervisor, ' knew tha;: the

equipment referenced i m the September 19, 2005, soils report would not be

knowledge, even though C&S submitted an equipment list as part of. its bid.
It was not until December 2006 that Mr. Bassett referenced the H.L.
Chapman. Once this equipment was brought to the site, it was able to cut
the harder encountered oementious material.

€) Mr. Bassett identified the encountered rock as “about the
hardest material on the planet.” He personally agreed that a change order
was warranted, as he believed this was the “hardest job any contractor

would have to do.” He also based this opinion upon the soils reports he

AWARD
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years of experience.

1) The totality of testimony and documentation convinces
the Panel that C&S encountered a substantially changed subsurface
condition than what was reasonably believed to be present. This
encountered condition was not included within the “hard dig” scope of work
in the Volunteer contract. |

g) Although not technically compliant - with the notice

provision of the contract (19.2.3), C&S gave sufficient writtennr and oral

notice to Landtek on several occasions during November 2006 through
January 2007 that C&S had encountered changed conditions, which
necessitated increased costs. Landtek was aware of this issue and acted on
this issue. |

h)  The evidence supports that C&S was being told to
continue working and the compensation would be resolved. at a later time.

This conclusion is reasonable in that S/E, through Landtek, was interested

in pushing the project along and that it would be difficult to quantify the |

time and cost for the future unknown conditions. The quantity could be
less or more based upon these encountered conditions. ' ‘

) The evidence supports Mr. Lindberg’s testimony that Mr.
Bassett stamped and signed Exhibits 55 and 61. Even Mr. Bassett testified
that the stamp was his and was kept in his desk drawer. A comparison of

Mr. Bassett’s signature on these two exhibits and Exhibits 72, 174-179 and

527 do not necessarily assist the Panel. There are noted differences even |

with the S/E proffered exemplars.

i) It was reasonable for C&S to understand that Landtek.

had the authority to discuss and to approve extra work requests as well as
directing C&S to continue work. This is based upon past experiences

between the entities, the absence of contrary language. in the Volunteer

-10-
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|contract, not having the CM Agreement to review, the signing by Landtek’s

Tom Worley of Exhibit 60 and the §tampi"ngf and. si_gnihg by Landtek’s Jack
,Bassett of Exhibits 55 and 61,

k) Landtek ‘was S/ E’s agent in the field and based upon |
C&S’s contract it was rgasonable‘ for C&S to ‘deal directly with Landtek’s '
j persqnpel and rely upon direction given by Landtek. Even though C&S was

aware that the owner was S/E and that there was a consortium involved,

| this kriowledge does not negate Landtek’s authority, in the eyes of C&S, to

lact for the owner.

F.  Compensation For Changed Conditions and Retention

Amounts.15
Having found that C&S encountered material changed

condiﬁégns during; the excavation, the Panel will address ‘whether C&S

,s‘h'Ou\ld? be compensated for any increased time and costs to comiplete the |

Volunteer Project.

As previously ‘discussed, C&S submitted ‘a spreadsheet ‘to
| Landtek, dat’ed“ January 26, 2007, requesting $778,337.50. This
| spreadsheet was purportedly for a portion of the increased scope: of work. |
Several emails. were exchanged between C&S and Landtek regarding the:
increased costs (Exh. 78, 81 :and 82) On March 22, 2007, Landtek denied |

the extra change: order (Exh. 84). C&S followed_ with a letter dated March

28, 2007, to Landtek,"att‘enﬁonf Larry Bross (Exh. 85). waever, the issue ‘.
of increased compensation was not resolved between the parties. On April s
25, 2007, C&S ‘sent a mnotice of intent to lien in. the amount of

$1,404,803.60 (Exh. 87).16

il C&S also has claims for vmlatlons of the’ Prompt Payment Act,

16 ‘This. ameunt. includes an unpaxd amount "of ‘$621,614.48 owed on the- ‘original .contract -and the
approved change orders. The balance of §783, 189.12 is relatxvely -close to the January 26, 2007 ‘requested
amount of $778 337.50.

R A )
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In regards to the unpaid contractual retention amount of

$621,614.48, S/E, in May 2007, paid pay application 6 (Exh. 637, BS SE

000151 and 000161} and in September and October 2007 paid C&S and its
subcontractors and suppliers (Exh. 709 and 710) for all but $50,300 of the
retained amount.1?

In addition io the claim for $778,337.50 for increased costs
and the $50,300 retained contractual amount, C&S also claims a violation
under the Nevada Prompt Pay Act and under'. the contraét for pay
applications 5-11. Pay application 10 (Exh. 688) is for $1,430,522.84 and
pay application 11 (Exh. 689) is for $515,809.08. '

S/E purportedly terminated C&S from the project by a letter

dated June 7, 2007 (Exh. 679). By this date C&S had substantially

completed the Volunteer Project. Only after this termination notice did

C&S submit pay applications 10 and 11 on June 30, 2007. This was the.

first occasion that a request for extra pay exceeded the amount of
$778,337.50. |

While examining the notice requirements of the Prompt Pay
Act, the Panel requested additional briefing from the parties. These
supplemental briefs weré received on September 20, 2010, and have been
read. Having considered the respective positiéns of Claimants and
Respondents, the Panel makes the following findings:

1. NRS 624.609 is applicable to situations where (a) the
owner intends to withhold payment application funds; (b) the contractor
responds to an owner w;thholding funds; and (c) the contractor notices its

intent to abandon the project when funds are withheld. There is no notice

o S/E had received pay application 5 (Exh. 626) dated 1/31/07; pay application 6 (Exh. 636) dated

2/22/07; pay application 7 (Exh. 659) dated 3/31/07; pay application 8 (Exh. 668) dated 4/30/07; and pay | .

application 9 (Exh. 675) dated 5/31/07. These five (5) pay applications totaled $621,614.48.

-12-
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requirement, in this statute, placed on the contractor when submitting pay

applications or change orders. The burden is placed on the owner to |

comply with NRS 624.609, if the owner withholds payment from the
contractor.

2. NRS 624.610 is applicable to situations where (a) the
owner fails to comply with NRS 624.609.1, .3 or .4; (b) the owner fails to
issue a change order within 30 days after the date a written request for a
change order was submitted; (c) the owner fails to give written notice to the
contractor of the reasons why the change order is ﬁnreasonabl‘e; or (d) the
owner fails to explain additional information and time are necessary to

make a determination. If such failure occurs by the owner, NRS. 624.610.3

sets forth the consequences to owner. There is no notice requirement

||placed on the contractor when submitting pay applications or change

orders.

3. NRS 624.622 sets forth certain notice rcqlﬁrements
under NRS 624.609 to 624.622. None of these requirementsb appear
applicable to a contrac’;or that submits pay applications and/or change
orders.18 '

4. S/E has failed to comply with the Prompt Pay Act in that
it withheld contractual funds (pay applications 5-9) without giving written
notice of any amount that will be withheld (NRS 624:609.1 and .3). The
fact that the bulk of 'these amounts were paid several months after
submission by C&S does not cure the statutory time obligation 'under NRS
624.609.1(a) or (b). (Exh. C of Exh. 13 allows 30 days.)

5. In regards to pay applications 10 and 11, these were

18 C&S did comply substantially with the contractual notice requirements in the scope and delivery of '

pay applications 5-11. (See uncontradicted testimony of Stacey Lindberg.) There is no evidence that S/E did
not receive pay applications 5-11 and/or that these applications were not in conformity with the contract.

-13-
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*

submitted for extra work and retention, in addition to the $778,337.50 that
had been requested in January 2007, The Panel finds no violation of the
Prompt Pay Act as to S/E, as there was no contractual relationship as of
June 30, 2007.

6. In regards to the extra work order for $778,337.50, the
Panel finds that Landtek timely requested additional backup information

from C&S in February 2007 (see testimony of Mr. Bassett). C&S never

provided this additional information (see testimony of Mr. Bassett and Mr.
Lindberg). The extra work order was denied in March, 2007 (Exh. 84).
There was no violation by S/E of the Prompt Pay Act for this amount.

7. Fees, costs and interest will be the subjeéf of a
subsequent hearing. .

Ha%zing made the findings regarding the Prompt Pay Act claims,

the Panel then analyzed the evidence to determine whether C&S has

satisfied its burden to prove it has incurred the costs sought in those |

applications. Mr. Tomeo has testified that his investigation led him to the
opinion that C&S incurred $3,699,175.1719 in extra costs for the work on

the Volunteer Project (Exh. 134 and 135). This total is higher than that
sought by C&S in its pay applications and change orders. Those figures |

were $778,337.50, $1,430,552.84, $515,809.08 and $50,300'for a total of

$2,774,999.42. _
Having considered the testimony of percipient and expert

witnesses as well as relevant exhibits on the issue of damages, the Panel

concludes there is insufficient evidence to support Mr. Tomeo’s total of

$3,699,175.17.20 However, when his opinions are considered with the .

v C&S had withdrawn a claim of $189,827.94 for the Losee and Galleria Projects,

1% The Panel considered and accepted many of S/E’s concerns set forth by Mr. Viani in his testimony

and discussed by counsel in their closing brief and attached Exhibit A.
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4

balance of the evidence, the Panel concludes the following extra costs were |

incurred by C&S and remain unpaid:
1. $ 778,337.50

2. 1,430,552.84
3. 486,846.162!
4. 50,300.00

Total: $2,746,036.50
G. Lien Claims.. ‘
C&S filed three liens (Exh. 702, 711 and 716). The amounts of

the liens changed, with the final lien (Exh. 716) alleging $2,743,789.11 |
owed to C&S by S/E. The Panel has found that S/E owed C&S o '
$2,746,036.50. C&S is the prevailing lien claimant. Fees, costs and |
[linterest are addressed starting at page 17 of the Award. (See' NRS 108.237,

108.238 and 108.239.)
H. Claimants’ Additional Claims.

C&S has alleged that the Réspondent breached the implied
covenant of good faith and fair dealing implied in the contract and allege
C&sS is entitled to punitive damages. The Panel finds there is insufficient
evidence to establish S /E’s Hability for such a breach and for punitives. In
addiﬁoﬂ, the General Conditions of the contract (Exh. 14) disallows
punitives. -

Merchants’ Complaint-In-Intervention seeks to recover, based
upon subrogation rights,: those payments made in its Performance Bond to

subcontractors and material suppliers utilized by C&S on the Project. The

payments (excluding attorney fees and cost) were established by the |

testimony of Barbara Carlos and Exhibit 110. The Panel finds that

a This represents 10% of the total contract and extra work which totaled $4,868,461.65. This is in place
of $515,809.08 submitted in pay application 11.
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Merchants suffered these losses as a result of S/E’s failure to péy C&S
money under their contr;act. As a result of this failure, Meréhanfcs provided
payments to subcontractors and suppliers when C&S was ﬁnanciall&
unable to do so. The award in the arbitration will be in favor of both C&S
and Merchants based upon their contractual relationship.

1. S/E Counterclaim.

Ina counter;laim, S/E alleged a breach of contfac"c and breach
of the implied covenant of good faith and fair dealing against C&S..
Specifically the counterclaim alleged C&S did not complete its work timely
and it failed to pay its subcontractors and suppliers, which permitted liens
to be filed against the property. '

The Panel ﬁr;ds that S/E first breached the contract with C&sS,
by S/E’s failure to timely pay C&S pursuant to the terms of the contract.22
This resulted in C&S not having sufficient funds to pay its creditors and
this failure to pay resulted in liens being filed. It is a generél_ rule of
contract law that a maserial breach by one party to a contract excuses
further performance by the other party. (See, e.g., Martin Bloom Assoc.
Inc. v. Manzie, 389 F.Supp. 848, 853 (D.Nev. 1975); Young v. Elec. Sign Co.
v. Fohrman (1970) 86 Nev. 185, 188; Bradley v. Nevada-Cal-Or.Ry (1919)
42 Nev. 411, 421.)

Additionally, there was insufficient evidence presented that

C&S’s delay, in completing its work, caused damage to S/E.22 Evidence
was presented that the project suffered delays based upon issues not
involving C&S (Exh. 48 and 49). The Panel concludes that S/E. does not

prevail on its counterclaims.

2 Pay applications 5-9.

B The parties had removed the liquidated damages provision from the contract (Exh. 84),
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III. ATTORNEY FEES, COSTS AND INTEREST

A. Attorney Fees.
Claimants are the parties whose positions were substantially

upheld. C&S$ is the prevailing lien claimant. A prevailing lien claimant is
entitled to costs and fees under NRS 108.237. A prevailing party under

NRS 18.010 is one who has been successful on any significant issue which

achieves some benefit sought in bringing the suit. ' (Hornwood v. Smith’s -

Food King, 105 Nev. 188, 192, 856 P.2d 1284, 1287 (1989.)
We conclude-that the same reasoning would hold true for costs

awarded under NRS 108:237. The Panel is given broad discreﬁon to award

“grithout limitation, reasonable attorney fees and any other amounts justly |-

due and owing as costs of the proceedings.” (Barney v. Mt. Rose Heating &
Air Conditioningv, 124 Nev. 821, 192 P.3d 734 (2008).) Lien statutes should
be liberally construed in order to effect their purpose. (Schofield v.
Copeland Lumber, 101 Nev. 83, 84-85, 692 P.2d 519 (19895).)

The prevailing Claimants seek attorneys fees of $183,340.33
expended by C&S and $491,474.84 incurred by Merchants in asserting
C&S’s right to additional compensation as well as Merchants’ right of

subrogation. The Respondents object to any attorneys fees being awarded:

to Merchants because it is not the lien claimant and thus should not get
the benefit of attorney fees under NRS 108.237.
The Panel disagrees with the Respondents’ position for several

reasons. Merchants intervened primarily to assure that the claims of C&S

were . competently and successfully asserted. The order perinitting" ;

Merchants’ intervention stated that it could not assert any new claims, but
was to align its claims with those made by C&S. The work in proving
Merchants’ right to subrogation was minimal compared to the major effort

put forth in proving C&S’s lien claim.

-17-
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The efforts of the attorneys for C&S and Merchants were

directed by a Common Participation Agreement, where these two Claimatits
agreed “to jointly prosecute these claims in one coordinated effort.” (ﬂ'l]J,j'
Common Participation Agreement, attached to Claimant’s Application as
Exhibit B)) The Panel finds that the fact that Merchants was participating
in the arbitration to recover for expenses and clainis it paid on behalf of
C&S does not diminish the fact that the efforts of the attornq_yé for both

C&S and Merchants were successfully coordinated to assert the claims of

1C&S..
NRS 108.237 provides for an award of attorneys fees and costs.-

“for representation of the lien claimant in thg'se, proceedings.” Following the :

clear language of the statute, the attorney fees incurred by Merchants were

paid in the assertion of the claims of the lien claimant. The attorneys fees .

were incurred by both law firms as the arbitration progressed and were

direct expenses incurred in asserting C&S’s lien claim, Tlricrefo:e.,_, the |
attorney fees were direct expenses and not consequential damages as the |
Respondents conicnd. Further, Merchants had the right to be subrogated
into the claims of C&S urnder the Indemnity Agreement between C&S and |
Merchants (Exh. 4), and also had the generally recognized right of equitable |

subrogation. (See, Pearlman v. Reliance Insurance Company, 371 U.S.
132, 136-137 (1962).) Given the facts of this case and the legal authority

stated, we conclude that the attorneys fees and costs paid by Merchants for:

the assertion of C&8S’s lien claims are recoverable under NRS 108.237.

B.  Attorney Fees Were Necessary and Reasonable. .

Before atforney fees can be awarded to a prevailing lien

claimant under NRS 108.237, it must be shown that those: f_ees a;',ej-‘,

||necessary and reasonable. (Brunzell v. Golden State Bank, 85 Nv. 345, °
349, 455 P.2d 32 (1969).) The attorneys fees paid by C&S were charged on.

218-
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an hourly basis, and ‘the attorneys fees incurred by Merchants were |
calculated on a formula that included a reduced hourly rate and a
contingency award agreement for 16-1/2% of the amount recovered. The
Panel finds that the hourly rates charged and the blended c_om‘pen‘satioxi
-agreement were 'reaso’nable and appropriate for the éituation._p'x‘ésehted.‘

In considering the factors enumerated in Brunzell v. Golden |
| State Bank, supra, the Panel makes the following findings of fact:
| 1. This arbitration was complex, presenting issues involving |
geology, cconstruction excavation, and construction and surety law. The
documents involved in the arbitration were voluminous. To further burden

| the: prescntaﬁon of evidénce, C&S had kept incomplete and. poor records of

the work performed and. costs incurred.

2. The attorneys for C&S and Merchants were skﬂled in -

matters of construction litigation, and the attorneys for Merchants were

skilled in surety law and trial advocacy: Mann Bcrqns; which was lead
counsél at the arbitration, did an excellent job of  presenting the

voluminous documents and testimony in & succinct and understandable

manher.
3.  The result achieved was substantial and depended in

large fheasuré on the competence of the attorheys for both Claimants: It is

questionable whether a"’positi:ve result would have been achieved by less

qualified and talented counsel
4. The arbitration was strong]y contested from beginning to-

end.

Based on the factors examined, the Panel finds that .thc':

attorneys fees assessed are reasonable.

‘C., Costs of Proceedings.

w19
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Claimants assert the right to collect costs incurred in this
arbitration under NRS 108.237, as the prevailing lien claimént,. and under
NRS 18.020, as well as the Prompt Payment Act. We conclude '-thatfcost__'si
are properly awarded under NRS 108.237, as we ‘stated in the Interim

Award. Claimants make a total request. for costs in the amount of i

|[$324,200.66.

Respondents object to a number of the requ_estéd

reimbursement items on various grounds. Those: objections will be

separately considered.

1.  Respondents claim that the expert witness fees paid to

Mr. Thomas Tomeo and Mr. Stavros Chrysovergis were in part duplicative

and not necessary ot helpful to Claimants because the Parel elected not to
addpt all damages projected by Mr. Tomeo. ‘While the Panel did not adopt
all .of the damages projécted by Mr. Tomeo, the Panel did staté that his

analysis was hglpful in assisting the Panel. We also find that thc services J

of a geologist and a damage consultant in this construction case were
necessary, indeed essential, and that the fees incurred for these two experts
were not duplicative:and were reasonable.

2. Respondents object to the expert fees _, paid -to

;'G'eo'techm'cal Evaluations in the amount of $5,100. "':I‘hisi expert fee was for

geotechnical reports and was incurred well before this a_rbitra_tion began.
Neither the report nor the witnesses from Geotechnical Evaluations were
presented in the arbitration. The Panel agrees with Respondents and finds
that this expense was not incurred during this arbitration and ‘was not

necessary to the presentation of the Claimants’ case.

3.  Respondents object to many of the expenses incurred by -

Ms. Barbara Carlos, thé representative of Merdhants; as not being allowable

:,under NRS 18.005. However, when analyzed under NRS 108.237, the

)
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allowable costs need be only reasonable and ﬁeccssary to the presentation
of the lien clalm Section 108.237 is not as restrictive regarding costs to be
allowed. Therefore, we will analyze alleged costs incurred under this
standard.

The list of expenses incurred included $2,577.66 for
child care expenses by Ms. Carlos. The Panel does not find that this child

care expense was necessary to the conducting of this arbitration, but finds |

that the other costs incurred by Ms. Carlos are appropriate and reasonable

under NRS 108.237 as necessary for the presentation of the lien claimants’

claim.

4. Respondents object to the witness fees claimed by the

Claimants in the amount of $1,105.83, and various expenses paid to Mr.

Brooks Cox for travel to Las Vegas to testify. The expenses incurred for

Brooks Cox to travel to Las Vegas and testify were necessary to the

presentation of the Claimants’ case and are allowable under NRS 108.237

to the prevalhng lien claimant.

5. The Respondents object to the expenses mcurred by the |. '

attorneys for Merchants, Mr. Berens and Mr. Mann, in taking depositions,
conducting discovery, and attending the arbitration. These expenses were
necessary for the presentation of the Claimants’ case, are reasonable and
recoverable under NRS 108.237. The Respondents’ .A objection to these
expenses is denied.

6. The remaining costs and expehses incurred - are
reasonable and incurred in the asserting of C&S’s lien claim. |

D. Interest.

As successful lien claimants, C&S and Merchants -are entitled
to interest on the money owed pursuant to NRS"108.347(2)(a). This interest

‘begins to accrue when due until paid. The interest is 3-1/2% plus 4%, for

-21-
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a total of 7-1/2% (NRS 10‘8,237(2)(‘b}). The Award issued,, if unpaid, should

be reviewed and revised, if necessary, each January 1%t and July 1st

pursuant to statute.

The principal amount awarded is a.composite of the following ‘

amourits:
1. $778,337.50 submitted on January .26, 2007
2 $1,430,552.84 submitted on June 30, 2007
3. $486,846.16 submitted on June 30,2007
4 $50,300.00 unpaid on original contract
The Claimants take the position that the $788,337.50 became

|due 30 days after January 26, 2007, or at the very latest 30 days*from | -

when the work was completed on. June 2, 2007. - The Claimants further

claim that the remainder of the amounts should bear interest from the

same time, July 2, 2007. The Respondents believe that interest should {
accrue, if at all, on September 28, 2007, when the project was. formally-

liened.

The Panel finds that $788,337.50 became dué when C&S .
submitted on January 26, 2007, and interest should begin to accrue on
|February 25, 2007, 30 days thereafter. We further find that the final
amount claimed was stated when C&S formally filed its lien on September
1|28, 2007, and interest should begin to accrue on the remaining amourits

2 {130 days after that date, or on October 28, 2007.

E. ‘Prompt Pay Act Interest.

_ The Panel finds that Pay Apphca'uons 5 ($248 609. 38), 7|
| ($44 178.75), 8 ($30,594.12) and 9 ($272 670.54) were not tlmely paid and
therefore South Edge violated ‘the Prompt Pay Act. The: mterest 1s set at:8- |
1/4% on those amounts from the date accrual starts unt11 the payment was. |

||made on October 27, 2007..
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The Panel finds the interest on these Pay Applications to be as

follows: Pay Application 5 ($13,486.20}, 7 ($1,807.40), 8 ($1,044.18) and 9
($6,031.42), for a total interest owed of $22,369.20. ' '

IV. CONCLUSION

The parties to this Arbitration are Claimant/Counter-respondent

C & S Company, Ine.,, Claimant-In-Intervention Merchants Bonding

Company and Respondents/Counterclaimants South Edge, LLC and Bond

Safeguard Insurance Company.

The Arbitration Panel finds for C&S Company, Inc. and Merchants.
Bonding Company and against South Edge, LLC and Bond Sa.feguard'

Insurance Company, in the following amounts:

a)
b)
c)
d)
€)

N

g8

Principal of $2,746,036.50.

Attorney fees of $183,340.33 (incurred by C&S).
Attorney fees of $491,474.84 (incurred by Merchants).
Costs of $73,376.32 (incurred by C&S).

Costs of $233,146.68 (incurred by Merchants). -

Interest on Mechanics Lien of $437,548.40, calculated to

12/30/10.

Interest on Prompt Pay Act of $22,369.20, calculated to |

12/30/10.
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The Panel further finds that Respondents/Counterclaimants hévé

failed to pay their remaifling fees/costs owed to JAMS for the Arbitration. If

the balance is paid by Claimant/Claimant-In-Intervention, the above-stated

Award against Respondents/Counterclaimants shall be. increased by the

amount paid.

Dated:

Dated:

"HON. ROBERT E. ROSE (Ret.),
Arbitrator

Dated:

HON. LUIS CARDENAS (Ret.),
Arbitrator :

HON. ROBERT E. MAY (Ret.),
Arbitrator
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88:25 8145361459 .CARDENAS PAGE 82/82 '

The Panel further finds that Respondents/Counterclaimants have
failed to pay their remaining fees/costs owed to JAMS for the Arbitration, If
the balance is paiﬂ by Claimant/Claimant-In-Intervention, the above-stated
Award against Respondents/Counterclaimants shall be increased by the

>

2R

amount paid,

bateds > /13 /201l

HON. ROBFR’]‘ E. ROSE (Ret.),
Arbitrator

Dated: \6_:/3 “Q-Ob’{

ON. LUIS CARDENAS (Ret.),
Arbitrator

Dated:

HON. ROBERT E. MAY (Ret.),
Arbitrator
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The Panel further finds that Respondents/Counterclaimants have
failed to pay their remaining fees/costs owed to JAMS for the Arbitration, If
the balance is paid by Claiment/Claimant-In-Intervention, the above-stated

Award sgainst Respondents/Counterclaimants shall be increased by the
amount paid. ' '
Dated: '
: HON. ROBERT E. ROSE (Ret.),
Arbitrator
Dated:
HON, LUIS CARDENAS (Ret.),
Arbitrator
HON. ROBERT E. MAY (Ret.},~
Arbitrator :
“2 -

AWARD
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PROOF OF SERVICE BY EMAIL & U.S. MAIL .

Re: C & S Company vs. South Edge, LLC
Reference No. 1260000930

I, Michelle Gonzales, not a party to the within action, hereby declare that on June 10, 2011 I served
the attached Award on the parties in the within action by Email and by depositing true ‘copies thereof enclosed
in sealed envelopes with postage thereon fully prepaid, in the United States Mail, at Las Vegas, NEVADA,

addressed as follows:

Michael Van Esq.

Shumway Van Law, Chtd.
8985 S. Eastern Ave.

Suite 160 :

Las Vegas, NV 89123
Phone: 702-478-7770
Michael@shumwayvan.com

Ms. Carolyn Harrington
Mann Berens & Wisner, LLP
3300 N. Central Ave.

Suite 2400

Phoenix, AZ 85012

Phone: 602-258-6200
charrington@mbwlaw.com

Jay Mann Esq.

Mann Berens & Wisner, LLP

3300 N. Central Ave.
Suite 2400

Phoenix, AZ 85012-2513
Phone: 602-258-6218
Jjmann@mbwlaw.com

Robert Berens Esq.

Mann Berens & Wisner, LLP
3300 N. Central Ave.

Suite 2400

Phoenix, AZ 85012

Phone: 602-258-6200
rberens@mbwlaw.com

J. Stephen Peek Esq.

Holland & Hart LLP

3800 Howard Hughes Parkway
10th Floor

Las Vegas, NV 89169

Phone: 702-669-4600
speck@hollandhart.com

I declare under penalty of perjury the foregoing to be true and correct. Executed at Las Vegas, '

NEVADA on June 10, 2011.

N3

Michelle Gojzales

mgonzales@jamsadr.com
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