
UNITED STATES BANKRUPTCY COURT
MIDDLE DISTRICT OF FLORIDA

JACKSONVILLE DIVISION
In re

Taylor, Bean & Whitaker Mortgage Corp
CHAPTER 11
CASE NO. 3:09-bk-07047-JAF

Debtor(s)
______________________________/

MOTION TO ANNUL THE STAY AND FOR RELIEF FROM STAY FILED BY
REPUBLIC BANK REGARDING REAL PROPERTY IN KENTUCKY OWNED BY MR.

& MRS. WIGGINTON

REPUBLIC BANK, pursuant to §§362(d)(1) of the Bankruptcy Code, hereby moves this

Court for entry of an order granting Motion to Annul the Stay and grant relief from stay as to the

bankruptcy estate and as to the Debtor(s), and states:

1. For value received, Mr. & Mrs. Wigginton executed and delivered an Note and

Mortgage as evidence of indebtedness to Creditor.  Copies of the documents are attached hereto

as Exhibits.

2. The real property is located in Kentucky and is  more particularly described in the

Mortgage as:

3. Creditor is the present owner and holder for value of the Note and Mortgage and

holds a perfected lien on the Collateral.

4. Creditor is owed the amounts referenced in the attached Affidavit $232,162.53

plus any amounts accruing subsequent to the date of the Affidavit.
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5. The Debtor may hold or may at one held  a Mortgage on the same property which

if held is junior in priority to Creditor’s Mortgage.  Upon information and belief, Debtor may be

only the servicer or may hold a 1% residual in the mortgage with a duty to buy back the

Mortgage from Colonial Bank which is presently in an FDIC Receivership.  

6. Though all of the foregoing can create issues in the State Court, the fact is that

Mr.& Mrs. Wigginton are in possession of the property and having completed their own

bankruptcy case are not making payments on the loan to Creditor.  Mr. & Mrs. Wigginton have

gone through their own bankruptcy case and Creditor has lifted the stay in that bankruptcy case in

order to complete its foreclosure. 

6. The Debtor, is at best a junior mortgagee and perhaps has no equitable ownership

of the Mortgage.  To the extent it has a junior mortgage (that is presently what the State Court in

Kentucky records reflect it has made no offer of adequate protection to Creditor regarding

Creditor’s interest in the Collateral.  Creditor, therefore, lacks adequate protection.

7. The Collateral is diminishing and decreasing in value and continues to do so

because of deteriorating market conditions and lack of deferred maintenance on the property  

without payments to Creditor.

    8. The Debtor, and the estate, appear to lack an ownership/equity position in the

Collateral in that the Debtor likely is not the equitable owner of the asset.  Debtor appears of

record because the Assignment of Mortgage does not appear to have been recorded.. 

    9. The Collateral is not necessary to an effective reorganization.

    10. Creditor asserts sufficient cause exists to waive the  requirement of Bankruptcy

Rule 4001(a)(3), therefore allowing an Order to be effective upon this Honorable Court's

signature.

11. The account at issue is presently due for the payment due July 1, 2009 and all

subsequent payments which have come due through the date of this Motion.

12. In the State Court Foreclosure Action, Debtor filed nothing in the public records

to alert Creditor that Debtor had filed a bankruptcy and without actual or constructive knowledge
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or Notice of any kind, Creditor named Debtor as a Defendant in the action filed.  Creditor is

asking the Court to Annul the stay to allow the filing of the Complaint to stand, the Lis Pendens

which was recorded to stand and to provide that upon the entry of the Order, that the normal

amount of time to respond to the Complaint in the State Court will recommence.  

WHEREFORE, Creditor requests that the Court enter an order Annulling as well as

modifying or terminating the automatic stay as to the Debtor(s) and to the estate to permit

Creditor to enforce its in rem against the Collateral and for such other relief as requested above 

/s/ Larry M. Foyle, Esq.              
Larry M. Foyle, Esq.
Kass, Shuler, Solomon, Spector, 
     Foyle & Singer, P.A.
P.O. Box 800
Tampa, FL 33601
Phone: (813) 229-0900 Ext. 1353
Fax:
(813) 769-7563
lfoyle@kasslaw.com
Florida Bar No. 307343

CERTIFICATE OF SERVICE

I HEREBY CERTIFY THAT a true and correct copy of the foregoing was furnished on
March 4, 2010, by U.S. Mail and/or electronic mail via CM/ECF pursuant to Local Rule 7005-3
to:  Taylor, Bean & Whitaker Mortgage Corp, 315 N.E. 14th St. , Ocala, FL  34470 ; Amy D.
Harris, Esq., 110 E. Madison Street Suite 200, Tampa, FL 33602-4700;  United States Trustee,
501 E. Polk St Room 1200, Tampa, FL 33602 and all parties in interest on the attached matrix
pursuant to Local Rule 1007-2 and, if applicable, F.R.B.P. 1007(d), 2002; and 4001(d).

Rule 7005-3

SERVICE BY ELECTRONIC MEANS UNDER RULE 5(b)(2)(D)

A party may make service under Rule 5 (b) (2) (D) of the Federal Rules of Civil
Procedure through the Court's electronic transmission facilities if the party being served is a
Filing User or otherwise consents in writing to electronic service.

 /s/ Larry M. Foyle, Esq.              
Larry M. Foyle, Esq. (x1353)

0914373/lmf
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