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UNITED STATES BANKRUPTCY COURT 
MIDDLE DISTRICT OF FLORIDA 

JACKSONVILLE DIVISION 
 
In re: 
 
Taylor, Bean & Whitaker Mortgage 
Corp., 
 
  Debtor 

: 
: 
: 
: 
: 

03:09-bk-07047-JAF 

 
BANK OF AMERICA’S MOTION FOR RELIEF AS TO A PORTION OF THE 
SALE ORDER (DKT. NO. 802) AND IN THE ALTERNATIVE, APPLICATION 
FOR ALLOWANCE AND PAYMENT OF AN ADMINISTRATIVE EXPENSE 

CLAIM 
 

Bank of America, National Association as Successor by Merger to LaSalle Bank National 

Association as Trustee for First Franklin Mortgage Loan Trust 2007-1, Mortgage Loan Asset-

Backed Certificates, Series 2007-1 (“BOA”) hereby files its Motion for relief as to a portion of 

the Order Approving the Debtor’s Sale of Certain REO Assets and Granting Related Relief (Dkt. 

No. 802) (the “Sale Order”), pursuant to Rule 60(b) of the Federal Rules of Civil Procedure, 

made applicable through Rule 9024 of the Federal Rules of Bankruptcy Procedure, and requests 

that this Court enter an order directing Taylor, Bean, & Whitaker Mortgage Corp (the “Debtor”) 

to distribute the net proceeds from the sale of Property (defined below) to BOA, to the extent not 

disbursed by the Debtor, or if already disbursed, to require the Debtor to pay the amount of net 

sale proceeds to BOA, and in the alternative, BOA hereby files its Application for an 

Administrative Expense Claim pursuant to 11 U.S.C. § 503(b), in the amount of the net sale 

proceeds from the Debtor’s sale of the Property, and in support thereof states as follows:  

Summary of Argument 

1. BOA, as the successor by merger to LaSalle Bank National Association as 

Trustee to First Franklin Financial, loaned money to Harutyun Julfayan and received a Deed of 

Trust on the Property.  Subsequently, Harutyun Julfayan defaulted on the note and BOA initiated 

Case 3:09-bk-07047-JAF    Doc 2295    Filed 12/16/10    Page 1 of 12



 

2 
TAMP_1830796.4 

non-judicial foreclosure proceedings and received title to the Property pursuant to a Trustee’s 

Deed Upon Sale.  However, in the meantime, a man named Yosef Cohen filed a falsified and 

forged Substitution of Trustee and Full Reconveyance, effectively a satisfaction of mortgage, 

falsely claiming a full reconveyance of BOA’s Deed of Trust, and Julfayan purported to transfer 

the Property to Nadav Levi, and the Property was eventually again purportedly transferred to 

Federal Home (defined below) and then to the Debtor.  In the interim, BOA filed its Quiet Title 

Action (defined below) and filed a Notice of Lis Pendens which described BOA’s lien on the 

Property.  The Debtor then purported to sell the Property to Selene (defined below), even though 

the Debtor never had legal title to the Property under California law, in a bulk sale of foreclosed 

REO assets, without providing notice or due process to BOA.  Therefore, BOA is seeking relief 

from the Sale Order and requesting that this Court enter an order directing the Debtor to 

distribute the net proceeds from the sale of the Property to BOA.  In the alternative, BOA is 

seeking an allowed administrative expense claim in the amount of the net proceeds from the 

Debtor’s sale of the Property.  

2. This motion is brought pursuant to Rule 60(b) of the Federal Rules of Civil 

Procedure, made applicable through Rule 9024 of the Federal Rules of Bankruptcy Procedure, 

and 11 U.S.C. § 503(b).   

Factual History 

A. The Loan to Harutyun Julfayan 

3. Harutyun Julfayan (“Julfayan”) made, executed, and delivered to First Franklin 

Financial Corporation a promissory note dated January 10, 2007 for the sum of $740,000.00 

("Note"). 

4. The Note was secured by a deed of trust also dated January 10, 2007 in favor of 

First Franklin Financial Corporation ("Deed of Trust").  The Deed of Trust was recorded on 
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January 22, 2007 in the Official Records of the County of Los Angeles as Instrument Number 

20070124590.  A true and correct copy of the Deed of Trust is attached hereto as Exhibit A.  

The Deed of Trust granted First Franklin Financial Corporation a security interest in the property 

defined therein as the “Property” with an address of 41009 Knoll Drive, Palmdale, California, 

93551 (hereinafter, the “Property”). 

5. BOA is the successors-in-interest to the Note and Deed of Trust. 

B. Falsified Documents Were Filed with the County of Los Angeles 

6. On or about January 11, 2008, Yosef Cohen (“Cohen”), who is not an authorized 

representative of BOA, executed a forged Substitution of Trustee and Full Reconveyance (the 

“Substitution and Reconveyance”) falsely claiming that the Note and Deed of Trust had been 

satisfied in full.  This document was recorded against the Property on January 15, 2008 as 

Instrument Number 20080084780 in the Official Records of the County of Los Angeles.  See ¶¶ 

12 & 13 of the Verified Quiet Title Complaint (defined below) attached hereto as Exhibit G.  A 

true and correct copy of the forged Substitution and Reconveyance is attached hereto as Exhibit 

B.  

7. Cohen wrongfully and fraudulently recorded the Substitution and Reconveyance.  

Cohen purported to be the true trustee and beneficiary under the Deed of Trust, however, Cohen 

was not the trustee or beneficiary under the Deed of Trust and had no authority to record this 

document.  The Substitution and Reconveyance wrongfully claimed that Julfayan satisfied the 

obligations under the Note and Deed of Trust.  The obligations under the Note and Deed of Trust 

were never fully satisfied.  See ¶¶ 12, 13, 29 & 36 of the Verified Quiet Title Complaint attached 

hereto as Exhibit G. 

8. In California, a forged document can also be defined as “knowingly executing or 

procuring another to execute, with an intent to defraud, any instrument purporting to convey real 
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property, or any right or interest in real property, knowing that the person executing the 

document has no right to or interest in the property, or to file or procure the filing of such an 

instrument knowing that the person executing the instrument had no right, title, or interest in the 

property purportedly conveyed.”  CA. PENAL CODE § 531(a).  Additionally, California law 

provides that a “forged document” is completely void and any subsequent title derived through 

that forged document is completely unenforceable, even if recorded and held by a bona fide 

purchaser.  Wutzke v. Bill Reid Painting Service, Inc., 151 Cal. App 3d 36, 43-44 (1984); Bryce 

v. O’Brien (1936), 5 Cal 2d 615, 616; Trout v. Taylor (1934), 220 Cal. 652, 656. 

C. The Property Was Then Transferred to Nadav Levi, 
 then Federal home, and then to the Debtor 
 

9. Julfayan then purported to transfer the Property to Nadav Levi, although BOA’s 

lien on the Property still existed because the Satisfaction and Reconveyance was a falsified and 

forged document.  See the Grant Deed dated February 19, 2008, from Julfayan to Levi, which 

was recorded in the Official Records of the County of Los Angeles as Instrument Number 

20080335558, attached hereto as Exhibit C.   

10. Nadav Levi obtained a loan from T.J. Financial, Inc., (“T.J. Financial”) for the 

sum of $417,000.00 for the purchase of the Property (the “Junior Loan”).   

11. The Junior Loan was secured by a deed of trust recorded against the Property on 

February 27, 2008, as Instrument No. 2008033559 in the Official Records of the County of Los 

Angeles, a copy of which is attached hereto as Exhibit D. 

D. BOA received Title of the Property on April 13, 2009 and Federal Home 
 Received Purported Title of the Property on April 21, 2009. 
 

12. Notwithstanding the false Satisfaction and Reconveyance filed with the County, 

of Los Angeles, when Julfayan, the trustor, defaulted on the Note and Deed of Trust, BOA 
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initiated non-judicial foreclosure proceedings and acquired its ownership interest in Property 

under the Trustee's Deed Upon Sale dated April 13, 2009, which was recorded with the Official 

Records of Los Angeles County as Instrument Number 20090548630 on April 16, 2009 (the 

“BOA Trustee’s Deed”).  A copy of the BOA Trustee’s Deed is attached hereto as Exhibit E.   

13. Nadav Levi defaulted on the Junior Loan to T.J. Financial, and T.J. Financial 

initiated separate non-judicial foreclosure proceedings.  A public sale was held on April 21, 

2009, at which Federal Home Loan Mortgage Corporation (“Federal Home”) was the highest 

bidder at the sale and became the purported purchaser of the Property according to the Trustee's 

Deed Upon Sale dated April 21, 2009, and recorded April 27, 2009, Instrument No. 

20090608373 (the “Federal Home Trustee’s Deed Upon Sale).  However, the attempted 

foreclosure by T.J. Financial was defective as a matter of law as notice was not given to BOA, 

the senior lender, BOA had already taken title to the Property, and the Substitution and 

Reconveyance was a forged and falsified document.  A copy of the Federal Home Trustee’s 

Deed Upon Sale is attached hereto as Exhibit F.  

14. Thus, since title had already transferred to BOA, title could not have transferred 

to Federal Home. 

E. BOA Filed an Action to Quiet Title 

15. On May 8, 2009, BOA filed a verified complaint in the Superior Court of the 

State of California County of Los Angeles, Case No. BC413430, against Federal Home, Cohen 

and others seeking (i) to quite title, (ii) declaratory relief; (iii) cancellation of instruments; (iv) 

damages for slander of title; and (v) a temporary restraining order and preliminary and 

permanent injunction (the “Quiet Title Action”).  Then on November 23, 2010, BOA filed its 

amended complaint seeking (i) to quite title, (ii) declaratory relief; (iii) cancellation of 

instruments; (iv) damages for slander of title; and (v) a temporary restraining order and 
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preliminary and permanent injunction (the “Verified Quiet Title Complaint”) , a copy of which is 

attached hereto as Exhibit G.  The amended complaint added Selene as a defendant. 

16. The Quiet Title Action was filed on behalf of BOA by its counsel, Wolfe & 

Wyman LLP (“W&W”).  Simultaneously to filing the Quiet Title Action, W&W filed a Notice 

of Pendency of Action (Lis Pendens) (the “Lis Pendens”), which was filed in the Official 

Records of Los Angeles County as Instrument No. 20090691202.  A copy of the Lis Pendens is 

attached hereto as Exhibit H. 

F. The Bankruptcy Case of Taylor Bean 

17. On or about August 24, 2009, the Debtor filed its voluntary Chapter 11 

bankruptcy petition. 

18. On October 21, 2009, the Debtor filed its Motion for an Order, Pursuant to 

Sections 105 and 363 of the Bankruptcy Code and Rules 2002, 6004 and 9014 of the Federal 

Rules of Bankruptcy Procedure (I) Approving Bidding Procedures and Terms of Auction for the 

Sale of Certain of Debtor’s “REO” Property Free and Clear of All liens, Claims and Interests, 

(II) Setting Hearing Date for Approval of Sale of Property, (III) Fixing Deadline for Objecting to 

Proposed Asset Sale, (IV) Approving Form and Manner of Sale Notice, and (V) Approving Bid 

Protections; (VI) Authorizing Debtor to Sell REO Property Free of Liens, Claims and Interests, 

and (VII) Granting Related Relief (Dkt. No. 495) (the “Sale Motion”). 

19. Through the Sale Motion, the Debtor sought to conduct a bulk sale of 

approximately 1046 foreclosed real property assets, defined in the Sale Motion as the “REO 

Assets.” 

20. Neither BOA nor W&W was served the Sale Motion, even though ¶ 13 of the 

Sale Motion stated that it would serve the Sale Motion to the “REO Parties,” which is merely 
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defined as the “parties having an interest in the Property.”  See the Certificate of Mailing dated 

October 22, 2009 (Dkt. No. 509).   

21. The Property is one of the REO Assets included in the Sale Motion, specifically 

property #7070511.  However, the description of the Property only refers to an address and does 

not reference a legal description, a tax identification number or parcel identification number.  In 

addition, neither Federal Home nor the Debtor had legal title to the Property. 

22. An auction to sell the REO Assets was conducted on December 11, 2009.   

23. On December 15, 2009, this Court held a hearing on the Sale Motion and on 

December 17, 2009, this Court entered the Sale Order which approved the sale of the REO 

Assets to Selene RMOF REO Acquisition II LLC (“Selene”).   

24. The Sale Order also directed the Debtor to serve the Notice Materials and notice 

of the Supplemental Sale Hearing (as respectively defined therein) upon all known holders of 

Interests who were not served with the Notice Materials.  On December 16, 2009, the Debtor 

filed its Notice of Supplemental Hearing on the Debtor’s Sale of Certain REO Assets (Dkt. No. 

791).  However, neither BOA nor W&W were served such notice.  See the Certificate of Mailing 

dated December 18, 2009 (Dkt. No. 807).   

25. Then on January 11, 2010, this Court entered its Supplemental Order Approving 

the Debtor’s Sale of Certain REO Assets and Granting Related Relief (Dkt. No. 859). 

26. On January 13, 2010, after the sale, Federal Home transferred its purported 

interest in the Property to the Debtor via a quit claim deed dated January 13, 2010, however this 

quit claim deed was not recorded with the Official Records of Los Angeles County, as 

Instrument Number 20100666304, until May 17, 2010.  A copy of the quit claim deed is attached 
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hereto as Exhibit I.  So, at the time of the auction, the Debtor did not even have purported title to 

the Property, neither did Federal Home have title.   

27. On January 14, 2010, pursuant to the Sale Order, the Debtor transferred its 

purported interest in the Property to Selene via a grant deed, however this grant deed was not 

recorded with the Official Records of Los Angeles County, as Instrument Number 20100666305, 

until May 17, 2010.  A copy of the grant deed to Selene is attached hereto as Exhibit J.   

Basis for Relief from the Sale Order  

28. Pursuant to Rule 60(b) of the Federal Rules of Civil Procedure, which is made 

applicable pursuant to Rule 9024 of the Federal Rules of Bankruptcy Procedure, “[o]n motion 

and just terms, a court may relieve a party or its legal representative from a final judgment, order, 

or proceeding for the following reasons: … (1) mistake, inadvertence, surprise, or excusable 

neglect; (3) fraud (whether previously called intrinsic or extrinsic), misrepresentation, or 

misconduct by opposing party; (4) the judgment is void; … or (6) or any other reason that 

justifies relief.”   

29. Under Rule 60(b)(1) or 60(b)(4), this Court could grant BOA the requested relief 

because of a “mistake” or because the Sale Order should be deemed “void” in that the Debtor 

never had legal title to the Property because under California law a forged document includes 

“knowingly executing” “with an intent to defraud” “any instrument purporting to convey any 

right or interest in real property, knowing that the person executing the document has no right to 

or interest in the property”.  See CA. PENAL CODE § 531(a).  Additionally, under California law, 

a “forged document” is completely void and any subsequent title derived through that forged 

document is completely unenforceable, even if recorded and held by a bona fide purchaser.  

Wutzke v. Bill Reid Painting Service, Inc., 151 Cal. App 3d 36, 43-44 (1984); Bryce v. O’Brien 

(1936), 5 Cal 2d 615, 616; Trout v. Taylor (1934), 220 Cal. 652, 656.  Therefore the deed to 
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Federal Home, and the subsequent transfers to the Debtor and Selene, would be deemed 

unenforceable because the Substitution and Reconveyance was a falsified and forged document.  

Also, title to the Property could not have been transferred to Federal Home because BOA already 

received legal title to the Property pursuant to the BOA Trustee’s Deed, which was prior to the 

foreclosure by T.J. Financial.  Finally, it is important to note that even if the Debtor’s title to the 

Property was not unenforceable due to the falsified Substitution and Reconveyance, Federal 

Home did not even purport to transfer the Property to the Debtor until January 13, 2010, and 

therefore, the Debtor did not even have an interest in the Property at the time of the sale.  Under 

Section 363(b) of the Bankruptcy Code, the Debtor could only transfer an asset that it owned.  

Furthermore, because any transfer subsequent to the falsified Substitution and Reconveyance is 

unenforceable, because BOA had already obtained title, Federal Home never had legal title, and 

because Federal Home did not even purport to transfer the Property until after the sale, the 

Debtor did not have authority to transfer the Property under Section 363(b) because it was not an 

asset of the Debtor.   

30. Notably, under Rule 60(b)(6) of the Federal Rules of Civil Procedure, this Court 

may grant BOA relief from the Sale Order for “any other reason that justifies relief.”  Filing a 

motion to vacate a judgment under Rule 60(b) of the Federal Rules of Civil Procedure, is one 

way to challenge a Section 363 sale order.  Nanak Resorts, Inc. v. Haskins Gas Service, Inc. (In 

re Rome Family Corporation), 2010 Bankr. LEXIS 1066 (Bankr. D. Vt. March 31, 2010).   

31. Although the Debtor may not have committed fraud through the sale of its 

purported interest in the Property to Selene, Federal Home and the Debtor obtained its purported 

interest in the Property by virtue of the Satisfaction and Reconveyance that was fraudulently 

filed by Cohen.  Cohen filed the Satisfaction and Reconveyance with full knowledge that he was 
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not an authorized agent of BOA, or otherwise authorized to execute the Satisfaction and 

Reconveyance, but he did so anyway and attempted to transfer away BOA’s interest in the 

Property.  BOA had proper title to the Property before Federal Home obtained any interest in the 

Property and before any subsequent transfer to the Debtor.   

32. Additionally, in the instant case, neither BOA nor its counsel, W&W were given 

notice of the Debtor’s proposed sale of the Property even though the Debtor and Selene were on 

constructive notice that BOA owned or had a lien on the Property by virtue of the Quiet Title 

Action, the Lis Pendens, and the BOA Trustee’s Deed.  If the Debtor or Selene had performed a 

title search, they would have seen at least the Lis Pendens and the BOA Trustee’s Deed.   

33. Section 363(b) of the Bankruptcy Code requires that a sale of property of the 

estate may be held, other than in the ordinary course of business, after “notice and a hearing.”  

Additionally, Rule 6004(c) of the Federal Rules of Bankruptcy Procedure requires that “[a] 

motion for authority to sell property free and clear of liens or other interests shall be made in 

accordance with Rule 9014 and shall be served on the parties who have liens or other interests in 

the property to be sold.”   

34. Due process requires “notice reasonably calculated, under all the circumstances, 

to apprise interested parties of the pendency of the action and afford them an opportunity to 

present their objections.”  Mullane v. Cent. Hanover Bank & Trust Co., 339 U.S. 306 (1950). 

35. The Debtor never provided BOA notice of the sale as required under Section 

363(b) of the Bankruptcy Code and Rule 6004(c) of the Federal Rules of Bankruptcy Procedure.  

The Debtor also clearly violated BOA’s due process rights as it did not provide BOA sufficient 

notice to apprise BOA of the sale and afford it the opportunity to present its objections.  
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36. Section 363(m) cannot protect Selene and allow it to have the Property free and 

clear of liens if no notice was provided to BOA.  See Esposito v. Title Ins. Co. (In re Fernwood 

Markets), 73 B.R. 616, 620 (Bankr. E.D. Pa. 1987) (finding that section 363(m) will not protect a 

party buying from the trustee in a sale free and clear of liens where no notice is given to the 

lienholder).   

37. Therefore, this Court should grant BOA relief from the Sale Order and enter an 

order directing the Debtor to transfer the net proceeds from the sale of the Property to BOA.   

Alternative Relief – Grant BOA an Administrative Expense Claim 

38. If this Court does not grant BOA relief from the Sale Order, then in the 

alternative, BOA respectfully requests that this court grant it an administrative expense claim 

pursuant to section 503(b) of the Bankruptcy Code.   

39. Pursuant to 11 U.S.C. § 503(b), an administrative claim should be allowed for the 

“actual, necessary costs and expenses of preserving the estate.”   

40. As the Debtor’s estate was benefited from the sale of the Property to Selene, BOA 

should be granted an allowed administrative claim in the amount of the net proceeds received by 

the Debtor for the sale of the Property, or the fair market value of the Property at the time of the 

sale, and the Debtor should be compelled to pay the same. 

 WHEREFORE, Bank of America respectfully requests that this Court enter an order (i) 

granting BOA relief as to a portion of the Sale Order as related to the Property; (ii) directing the 

Debtor to distribute the net proceeds from the sale of Property to BOA, to the extent not already 

disbursed by the Debtor, or if already disbursed, to require the Debtor to pay the amount of net 

sale proceeds to BOA; (iii) and in the alternative, enter an order granting BOA an allowed 

administrative expense claim pursuant to 11 U.S.C. § 503(b) in the amount of the net sales 
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proceeds from the sale of the Property, and directing the Debtor to pay such claim; and (iv) and 

any other and further relief as this Court deems necessary and just.   

 

/s/ Mark J. Wolfson 
Mark J. Wolfson 
Jennifer Hayes 
FOLEY & LARDNER LLP 
100 North Tampa Street, Suite 2700 
Tampa, FL  33602-5810 
P.O. Box 3391 
Tampa, FL 33601-3391 
813.229.2300 
Counsel for Bank of America 

 
 

Certificate of Service 

I HEREBY CERTIFY that a true and correct copy of the foregoing was served via US 

Mail or CM/ECF on this 16th day of December, 2010, to the following recipients: Taylor, Bean 

& Whitaker Mortgage Corp, 315 NE 14th Street, Ocala, FL 34470; Edward Peterson, 110 East 

Madison Street, Suite 200, Tampa, Florida 33602; Elena L. Escamilla, Office of the United 

States Trustee, 135 W Central Blvd, Suite 620, Orlando, FL 32801; J. David Dantzler, Troutman 

Sanders, 600 Peachtree Street, NE, Suite 5200, Atlanta, GA 30308-2216; Arthur J. Spector, 

Berger Singerman, PA, 350 E. Las Olas Blvd., 10th Floor, Fort Lauderdale, FL 33301, and to all 

parties who requested electronic noticing through CM/ECF.  

 
     /s/ Mark J. Wolfson 
     Attorney 
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