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UNITED STATES BANKRUPTCY COURT
FOR THE MIDDLE DISTRICT OF FLORIDA

JACKSONVILLE DIVISION
In re:
TAYLOR BEAN &
WHITAKER MORTGAGE Chapter 11
CORP., Case No 09-bk-07047-JAF
et al.

Debtors

MOTION FOR RELIEF FROM THE AUTOMATIC STAY, TO THE EXTENT
APPLICABLE, TO PERMIT INSURER TO ADVANCE DEFENSE COSTS AND
PAYMENT OF SETTLEMENT OF EMPLOYMENT DISCRIMINATION CLAIM

Lloyds of London ("Lloyds of London") hereby moves for entry of an order granting
relief from the automatic stay pursuant to Section 362(b)(1) of the Bankruptcy Code, to the
extent applicable, to permit Lloyds of London, as Debtor's insurer, to follow the express
terms of Debtor's insurance policy and advance Defense Costs (as defined in the subject
policy) and pay an employment discrimination claim on behalf of the Debtors. In support of

this motion, Lloyds of London respectfully represents as follows:

Background

1. Prior to the Petition Date, Lloyds of London issued an Employment Practices
Liability Insurance Policy ("the Policy") to Taylor, Bean & Whitaker Mortgage Corp.
("Debtor"), covering the Policy Period from September 1, 2008, through September 1, 2009.
Attached hereto as Exhibit ""A" is a true and correct copy of the Policy.

2. The Policy provides for a maximum of $5 million in insurance coverage for
Claims (as defined in the Policy) asserted against the Debtor for, among other things, a

"Wrongful Employment Practice" or "Third Party Discrimination".
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3. Prior to the Petition Date, Kimberly Kelly ("Kelly"), a former employee of the
Debtor, filed a Complaint (the "Discrimination Complaint") against the Debtor for, among other
things, "Disability Discrimination" with the Massachusetts Commission Against Discrimination
("MCAD™"). A true and correct copy of the Complaint is attached hereto as Exhibit ""B"'.

4. The Discrimination Complaint asserts claims that are covered by the Policy.

5. As the claims set forth in the Discrimination Complaint were covered by the
Policy, Lloyds of London, as the Insurer, had a duty to defend the Claims and, as such, retained
Littler P.C. as counsel to defend the Claims. A true and correct copy of the Rebuttal Statement
filed by the Debtor is attached hereto as Exhibit "C"'.

6. On August 19, 2010, MCAD issued a "Probable Cause Finding" requiring Kelly
and the Debtor to appear on November 15, 2010 for a "Conciliation Conference" in
Massachusetts. A true and correct copy of the Probable Cause Finding is attached hereto as
Exhibit "D"".

7. The undersigned understands that the MCAD would not stay the Discrimination
Complaint notwithstanding the filing of the Debtor's Chapter 11 case.!

8. As a result of negotiations between the parties, a settlement agreement was
reached which requires the Debtor, through Lloyds of London as Insurer, to pay $40,000 (the
"Settlement Amount") to Kelly in complete and full satisfaction of any claims made through the
Discrimination Complaint or otherwise against the Debtor. A true and correct copy of the
Settlement Agreement is attached hereto as Exhibit "E"'.

0. While Lloyds of London does not believe the Policy proceeds are technically

property of the Estate, the Settlement Agreement is expressly subject to approval of the

! In addition, the docket does not reflect that a motion for relief from stay was filed by any party to the
Discrimination Complaint.
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Bankruptcy Court and Lloyds of London files this motion in the abundance of caution seeking
relief from the automatic stay to permit Lloyds of London to pay Defense Costs and the
Settlement Amount based on the terms of the Policy.
Jurisdiction

10.  The Court has jurisdiction over this matter pursuant to 28 U.S.C. § 1334. This
matter is a core proceeding within the meaning of 28 U.S.C. § 157(b)(2).

11.  Venue in this Court is proper pursuant to 28 U.S.C. §§ 1408 and 1409.

12.  The relief requested in this motion may be granted under §§ 105(a), 362(d)( 1),
and 541 of title 11 of the United States Code (the "Bankruptcy Code").

Argument

Cause Exists to Grant Relief from the Stay to Permit Lloyds of London to
Advance Defense Costs and Pay the Settlement Amount

Under 11 U.S.C. § 362(d)(1), an automatic stay may be modified "for cause." "Cause" is
not defined under the Code. See In re Bogdanovich, 292 F.3d 104, 110 (2d Cir. 2002).
Accordingly, courts determine whether "cause" exists on a case-by-case basis, examining
the totality of the circumstances. See, e.g., In re Mack, No. 6:06-CV-17820RL-19, 2007
WL 1222575, at *2 (M.D. Fla. Apr. 24, 2007). When deciding whether to lift the automatic
stay, courts will take into consideration the impact of the stay on the parties, and the balance
of harm that may result if the stay is lifted. See In re Aloisi, 261 B.R. 504, 508 (Bankr. M.D.
Fla. 2001). "In determining whether to lift the automatic stay, the courts have generally
considered the prejudice to the debtor's reorganization efforts, conservation of judicial resources,
and prejudice to the movant." Murray Indus., 121 B.R. at 636-37 (citations omitted).

Here, a consideration of all of the pertinent factors militates in favor of granting stay

relief. First, granting stay relief will not impact on the Debtor's ability to reorganize or liquidate
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as the Debtor is not the one paying the defense costs or settlement amount, its Lloyds of London
through the Policy. Thus, the Debtor is getting what it paid for from its premium payments to
Lloyds of London, ie. insurance coverage. Second, the resolution of this claim will save on
judicial resources by not having the Bankruptcy Court get involved with an employment
practices claim, which claim is not normally adjudicated in a bankruptcy court anyway. Last,
there will be finality in Ms. Kelly's claim against the Debtor as based on the Settlement
Agreement, she waives any other claims against the Debtor other than the $40,000 settlement
payment. Thus, Lloyds of London believes that "cause" exists to allow for the payment of
Defense Costs and the Settlement Amount.
WHEREFORE, the Lloyds of London, respectfully request this Honorable Court to
enter an order granting the relief sought in this Motion, and such other and further relief as this

Court deems just and proper.

Respectfully submitted,

AKERMAN SENTERFITT

By: /s/ Steven R. Wirth
Steven R. Wirth
Florida Bar Number: 0170380
Email: steven.wirth@akerman.com
50 North Laura St., Suite 2500
Jacksonville, FL 32202
Telephone: (904) 798-3700
Facsimile: (904) 798-3730

and

{JA586626:1} 4



Case 3:09-bk-07047-JAF Doc 2324 Filed 12/20/10 Page 5 of 6

D. Brett Marks

Florida Bar N0.099635
AKERMAN SENTERFITT

350 E. Las Olas Blvd., Suite 1600
Ft. Lauderdale, Florida 33301

Tel: 954-463-2700

Fax: 954-463-2224

E-mail: brett.marks@akerman.com

Attorneys for Lloyds of London

CERTIFICATE OF SERVICE

[ HEREBY CERTIFY that a true and correct copy of the foregoing was furnished either
by electronic notification or by United States Mail, postage prepaid and properly addressed, this
20th day of December, 2010, to:

Taylor, Bean & Whitaker Mortgage Corp. Elena L. Escamilla, Esq.
315 N.E. 14th St. Office of the United States Trustee
Ocala, FL 34470 135 West Central Blvd., Suite 620

Orlando, FL 32801
Edward J. Peterson, III, Esq.

Stichter, Riedel, Blain & Prosser, PA Paul S. Singerman, Esq.

110 East Madison Street, Suite 200 Berger Singerman PA

Tampa, FL 33602 200 South Biscayne Boulevard
Suite 1000

Jeffrey W. Kelley, Esq. Miami, FLL 33131

Troutman Sanders LLP
600 Peachtree Street
Suite 5200

Atlanta, GA 30308-2216

and the parties listed on the attached Local Rule 1007-2 Parties in Interest List.

/s/ Steven R. Wirth
Attorney
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Label Matrix for local noticing
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Case 3:09-bk-07047-JAF
Middle District of Florida
Jacksonville

Mon Dec 20 14:14:23 EST 2010

Joh Crain
PO Box 13
Melbourne, FL 32902-0013

Land Settlement Services, Inc.
107 8, 4th Street
Lebanon, PA 17042-6108

Onewest Bank FSB
¢/o Scott Weiss
1800 NW 49th Street Suite 120
Fort Lauderdale, FL 33309-3092

American Home Mortgage Servicing, Inc.

¢/o Anila Rasul

Kahane & Associates

8201 Peters Road, Ste 3000
Plantation, Florida 33324-3292

John A, Crain
PO Box 13
Melbourne, FL 32902-0013

Michael C. Cabassol

¢/o Donald R. Kirk, Esq.
and David W. Barrett, Esq.
Fowler White Boggs P.A.
P.0, Box 1438

Tampa, FL 33601-1438

End of Label Matrix
Mailable recipients 9
Bypassed recipients 0
Total

Bank of the Ozarks as Successor*
¢/o Patti W, Halloran, Esqg.
Gibbons, Neuman et al.

3321 Henderson Blvd.

Tampa FL 33609-2921

Land Settlement Services

¢/o Barry Jay Warsch

100 Southeast 2nd Street, 36th Floor
Miami, FLorida 33131-2134

Michael C. Cabassol
¢/o Donald R. Kirk
Fowler White Boggs P.A.
P.0. Box 1438

Tampa, FL 33601-1438




Case 3:09-bk-07047-JAF Doc 2324-1 Filed 12/20/10 Page 1 of 35

EXHIBIT A
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Lloyd’s Certificate”
e

This Insurance is effected with certain Underwriters at Lloyd's, London.

This Certificate is issued in accordance with the limited authorization
granted fo the Correspondent by certain Underwriters at Lloyd's, London
whose syndicate numbers and the proportions underwritten by them can be
ascerfained from the office of the said Correspondent (such Underwriters
being hereinafter called "Underwriters”) and in consideration of the premium
specified herein, Underwriters hereby bind themselves severally and not
jointly, each for his own part and not one for another, their Executors and
Administrators.

The Assured is requested to read this Certificate, and if it is not
correct, retumn it immediately to the Correspondent for appropriate alteration,

AH inquiries regarding this Certificate should be addressed to the following
Correspondent:

ARCH INTERMEDIARIES LIMITED
81 Gracechurch Street,

London EC3V QAU

England

SLC-3 (USA) nmA 2868 (24/08/2000

Form approved by Llayd®s Underwriters’ Mon-Merine Association Limited
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CERTIFICATE PROVISIONS

1.
2.

Signature Required, This Certificale shall not be valid unless signed by the Correspondent on the attached Declaration Page.

Correspondent Not Insurer. The Correspondent is not an Insurer hereunder and neither is ner shall be liable for any loss or claim
whatsoever, The Insurers hereunder are those Underwriters at Lioyd's, Lendon whose syndicale numbers can be ascertained as
hereinbefore set forth. As used in this Cenificate "Underwriters” shall be deemed to include incorporated as well as unincorporated
persons or entitics that are Underwriters at Lloyd's, London.

Cancellation, If this Certificate provides for cancellation and this Certificate is cancelled afier the inception date, earned premium must
be paid for the time the insurance has been in force,

Service of Suit, It is agreed thal in the event of the failure of Underwrilers to pay any amount claimed to be due hereunder,
Underwriters, at the request of the Assured, will submit to the jurisdietion of a Court of competent jurisdiction within the United States.
Nothing in this Clause constitutes or should be understood to constitute a waiver of Underwriters' rights to commence an action in any
Court of competent jurisdiction in the United States, to remeve an action to a United States District Court, or to seek a transfer of a case
1o another Court as permitted by the laws of the United States or of any Staie in the United States. It is ferther agreed that service of
process in such suit may be made upon the firm or person named in jtem 6 of the attached Declaration Page. and that in any suit
instituted against any one of them upon this contract, Underwriters will abide by the final decision of such Court or of any Appellate
Court in the event of an appeal.

The above-named are authorized and directed to accept service of process on behalf of Underwriters in any such suil and/or upon
request of the Assured to give a written underteking to the Assured that they will enter a general appearance upon Underwriters' behalf
in the event such a suit shall be instituted,

Further, pursuant to any statute of any state, berritory or district of the United States which makes provision therefor, Underwriters
hereby designate the Supsrintsndent, Commissioner or Director of Insurance or other officer specified for that puspose in the statute, or
his successor or successors in office, ps their troe and lawful attorney upon whom may be served any lawfhl process in eny action, suit
or procesding imstituted by or on behalf of the Assured or any beneficiary hereunder arising out of this contract of insurance, and hereby
designate the above-mentioned as the petson to whom the said officer is authorized to mail such process or a true copy thereof,

Assignment, This Certificate shall not be assigned cither In whale or in part without the written consent of the Correspondent endorsed
hereon,

Attached Conditions Incorporated. This Certificate is made and accepted subject to all the provisions, conditions and warranties set
forth herein, attached ar endorsed, all of which are to be considered as incorporated herein,

Short Rate Cancellation, If the attached provisions provide for cancellation, the table below will be used to caleulate the short rate
proportion of the premium when applicabls under the terms of cancellation.

Short Rate Cancellatien Table For Term of One Year.

Per Cenl | Days . Fer Cent Duys Per Ceni Days Per Cent
Days of bne year Tnsurance in of one year Insurance in of one yesr Insurance [n of ona year
::‘L’n“‘:m"" Premium Force Premiim Force Presmivm Foree Freetium
. 5% 154 - 156..., 256 - 260...
W0 13. 157-160 261 - 264... .78
- 16, 161 - 164 265 - 269.., .79
77- %0, 165 - 167 27¢-273( 9 mos } -80
81~ 83. 168171 2724 .278,.. .. Bl
B4~ 27... 172-175 . 79 - 282... .82
BB~ 91(3 moz)... 176 - 178.... .59 243 - 287...
92. 94, 179« 182{ 6 mos }.. .60 188-291 .

Rules

A

183- 187

99 1092.. 188 - 199 .62

i03-105. 192 - 196 s 63

106- 109 197- 200 .64

10~ 113. 201 - 208 .68

14 - 116, 206 - 209.... b6 .90
H?-120.... 210-214(7 mos )., .67 -
121-124(4 mos ). 215-218..... . 68 .92
125-127. ... 21%-223 .69 329.2332.. 3
128131, 224 -228 10 333.337{ 11 mos } 54
132 - 135. 29-23 TH 333-342.... .95
136-138. 231237 .1 343 - 346, —
139- 142, 233-241... .13 347 - 353 97
143 - 146, 241-246(8 mos).. .M 352-355.... .98
147 - 149, 247 -250...., .75 356 - 360....

150 153 (5 mos ).

applicable w fstsance with 1eems Joss thes o more than on yaar:

If ingnrance Jras been in force for one year ar less, apply the shost rate table for snnual insurance 1o the full armwal premium dotormined as For insurance written for  terrn of ane
yeat.

If insurance has beess in focee for mors than one year:

1. Determine fiil annua) premium as for insurance written for a {enn of one year.

2. Deduct such premimn from the fll insurance premium, snd on the inder caleulaie the pro rate camed premium on the basiz of the atio of the length of time beyond
onc year the insurance hag been in foece 10 the Tength of time beyond one year for which the policy was originally wrinee.

3. Add premiwmn preduced in accordance with items (1) and {2} 1o cbtain earned premivm during fufl penied inssirance has been in force,
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ARCH INTERMEDIARIES LTD,

THIS IS A CLAIMS MADE AND REPORTED POLICY WITH DEFENSE COSTS INCLUDED IN THE
LIMIT OF LIABILITY, PLEASE READ THE ENTIRE POLICY CAREFULLY.

DECLARATIONS

EMPLOYMENT PRACTICES LIABILITY INSURANCE

POLICY
Insurance is provided by: NUMBER: AY001670G
VYarious Insurers as per attached Renewal of! AYQ01670F

Schedule
NOTICE: THIS IS A CLAIMS MADE POLICY THAT APPLIES, SUBJECT TO ITS TERMS, ONLY
TO “CLAIMS” FIRST MADE DURING THE “POLICY PERIOD,” OR, IF PURCHASED, ANY
EXTENDED REPORTING PERIOD, AND REPORTED WITHIN THE TIME SPECIFIED IN THE
NOTICE PROVISIONS. THE LIMIT OF LIABILITY AVAILABLE TQ PAY DAMAGES OR
SETTLEMENTS WILL BE REDUCED BY “DEFENSE COSTS” AND “DEFENSE COSTS” WILL BE
APPLIED AGAINST THE SELF-INSURED RETENTION. THESE DECLARATIONS, THE

COMPLETED, SIGNED APPLICATION, AND THE POLICY WITH ENDORSEMENTS SHALL
CONSTITUTE THE CONTRACT BETWEEN THE UNDERWRITERS AND THE INSUREDS,

ITEM 1. INSURED COMPANY:

Name: TAYLOR BEAN & WHITAKER MORTGAGE CORPORATION

Address: 315 NE 14™ Street, Ocala, Florida 34470, USA

ITEMZ.  POLICY PERIOD:
(a) Inception Date: 1% September 2008
(b) Expiration Date:  1* September 2009

at 12.0% a.m. both dates at the Principal Address in ITEM 1

ITEM 3. LIMITOF LIABILITY (inclusive of Deferse Costs):
(a) USD 5,000,000 Maximum Limit of Liability for each Claim.
(b) USDNIL Third-Party Discrimination Limit of Liability.
{c) USD 5,000,000 Punitive, exemplary, and multiple damages Limit of Liability.
{(dy USD 5,000,000 Maximum aggregate Limit of Liability for all Claims

(¢) USD NIL, Defense-Only Limit of Liability.
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ITEM 4. SELF-INSURED RETENTION:

USD 150,000 Each and Every Claim

ITEMS5  PRIOR AND PENDING DATE:

1* September 2002

TTEM 6, PREMIUM:;
USD 85,000

ITEM 7. NOTIFICATION OF CLAIMS TO:

Julianna Ryan, Kaufman Borgeest & Ryan LLP,
99 Park Avenug, New York, NY 10016
ryan@kbrlaw.com

(212) 980-9600 (phone)

(212) 980-9291 {fax)

ITEM 8. SERVICE OF SUIT:

Mendes & Mount, 750 Seventh Avenue, New York, New York 10019-6829

Additional Clause(s) and Endorsement(s) applicable to this Policy and attached:

Application Dated: 25™ August 2008

Endorsement Number | .

Choice of Law Clause - 623AFB00113

Nuclear Incident Exclusion Clause - Liability - Direct - Broad NMA 1256
Radioactive Contamination Exclusion - Liability - Direct - NMA 1477
War and Terrorism Exclusion - NMA 2918

US Terrorism Risk Insurance Act of 2002 as amended New and Rencwal
Business Endorserment — LMA 5091

Insured Education Document — ARCHOO1

Dated in London: 11" September 2008

syt ~
whorised Signature Authorised Signature

Arch Intermediaries Limited (Correspondent)
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ARCH INTERMEDIARIES LIMITED

IMPORTANT NOTE: THIS IS CLAIMS MADE AND REPORTED COVERAGE. PLEASE READ THIS
POLICY CAREFULLY,

THIS POLICY IS WRITTEN ON A CLAIMS MADE BASIS AND COVERS ONLY CLAIMS: 1. FIRST
MADE DURING THE POLICY PERIOD OR THE EXTENDED REPORTING PERIOD IF EXERCISED,
AND 2. REPORTED WITHIN THE TIME SPECIFIED IN THE NOTICE PROVISIONS. THE LIMIT OF
LIABILITY AVAILABLE TO PAY JUDGMENTS OR SETTLEMENTS SHALL BE REDUCED BY
DEFENSE COSTS. DEFENSE COSTS AND LOSS PAYMENTS SHALL BE APPLIED AGAINST THE
SELF-INSURED RETENTION.

EMPLOYMENT PRACTICES
LIABILITY INSURANCE



Case 3:09-bk-07047-JAF Doc 2324-1 Filed 12/20/10 Page 7 of 35

ARCH INTERMEDIARIES LIMITED

EMPLOYMENT PRACTICES LIABILITY INSURANCE

Various provisions in this Pelicy restrict coverage. Read the entire Policy carefully to determine rights, duties,
and what is and is not covered,

Throughout this Policy the words “you™ and “your” refer to the Insured Company shown in the Declarations.
The words “we”, “us”, and “our” refer to the Underwriters providing this insurance.

The word “Yasured” means any person or organization qualifying as such under the definition of Insured in
SECTION IILF.

Other words and phrases that appear in bold have special meaning as described in SECTION IIL

In consideration of payment of the premium and in reliance upon the statements made in the Application, which
is made a part of and deemed attached to this Policy and subject to the Declarations ang the limitations,
conditions, provisions, and other terms of this Policy, the Underwriters and the Insureds agree as follows:

I. INSURING AGREEMENT

We will pay all Loss that the Tusureds become obligated to pay as a result of Claims first made against
any Insured during the Policy Period, or the Extended Reporting Period if applicable, and reported in
accordance with the notice provisions in Section V.B.1, for Wrongful Employment Practices o Third-
Party Discrimination.

1L DEFENSE AGREEMENT

We will defend the Insureds against all Claims to which this Policy applies in accordance with the
defense provisions in Section V.A,

. DEFINITIONS

A. Application means all applications, including attachments and submitted materials, for this Pelicy or
for any policy of which this Policy is a direct renewal or replacement. All such applications,
attachments, and materials are deemed attached to and incorporated into this Policy.

B, Claim means:

I. awritten demand for monetary damages or non-monetary relicf, or written notice of an intention
to hold an Insured responsible, for a Wrongful Employment Practice or Third-Party
Discrimination;

2. acharge, complaint or other notice of commencement of federal, state, or local administrative
proceedings by or before any agency with authority over the Insured Company’s employment
practices;

3. the filing of a civil lawsuit or arbitration proceeding; or

4, the filing of a criminal lawsuit or the institution of criminal proceedings; provided, however, that
the decision to consider such lawsuit or proceedings a Claim shall be in the sole discretion of
Underwriters and must be agreed to by the Insured Company.

A Claim is deemed first made when it is received by an Insured.
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For the purposes of this Policy, all Claims arising out of the same Wrongfal Employment
Practices or Third-Party Discrimination and all Interrelated Claims shall be deemed one Claim,
and such Claim shall be deemed to be first made on the date the earliest of such Claims is first
made, regardless of whether such date is before or during the Poliey Period.

C. Defense Costs means reasonable and necessary fees, costs, and expenses incurred by counsel,
experts or investigators appointed or pre-approved by us in the investigation, defense and appeal of
any Claim pursuant to DEFENSE AGREEMENT Section If; but Defense Costs do not include any
wages, salaries, fees, or expenses of any Insured. Defense Costs will include legal and investigation
fees necessary to respond to potential Claims identified under Section V.B.2, if incurred at our
request and direction, :

D, Employee means any individual whose labor or service is engaged by and directed by the Insured
Company, including volunteers and all staff members, whether part-time, full-time, seasonal, or
temporary, and including Leased Employees. Independent contractors will also be considered
Employees.

E. Financial impairment means the status of the Insured Company resulting from the appointment
by any state or federat official, agency or court of any receiver, trustee, examiner, conservator,
liquidator, rehabititator or similar official to take control of, supervise, manage or liquidate the
Insured Company.

F. Insured means the Insured Company and individuals who are your current or former principals,
partners, officers, directors, trustees, shareholders, members of the Board of Managers, management
committes membets, inchouse general counsel and those Employees for whom you request coverage
at the time of the Claim, acting in their capacities as such. If, at any time during the Claim, you no
longer want us to provide coverage for any such Employee(s), you shall send us written notice
requesting that coverage for the Employee(s) be withdrawn. Coverage for the Employee shall cease
s of the date we receive such notice,

G. Insured Company means the organization(s) listed in Item 1 of the Declarations, whether as a
corporation, partnership, joint ventute, association, or otherwise, and any Insured Subsidiary.

H. Insured Subsidiary means any organization more than 50% owned by the Insured Company listed
in Ytem I of the Declarations. Subject to the provisions contained in Section V.0 of this Policy,
Insured Subsidiary shall also include any organization acquired by the Insured Company listed in
Item 1 during the Policy Period; provided, however, that: 1. such acquired organization is more than
50% owned by the Insured Company; 2. the total number of the acquired organization’s employees
does not exceed 50% of the total number of the Insured Company’s Employees as of the inception
date of this Policy; and 3. coverage for such acquisition shall only apply to Loss, including Defense
Costs, arising from Wrongful Employment Practices or Third-Party Discrimination taking place
after the acquisition.

I. Interrelated Claims means all Claims arising from Wrongful Employment Practices and Third-
Party Discrimination that have as a common nexus any fact, sircumstance, situation, event,
transaction, or series of related facts, circumstances, sifuations, events, or transactions,

J. Leased Employee means any Employee who is leased to you to perform work at and for the
. Ynsured Company and over whom you control the means and manner of their work.

K. Loss means damages, judgments, settlements, verdicts, and awards, including compensatory
damages, back pay, front pay, statutory attorneys’ fees, pre-judgment and post-judgment inferest,
statutory liquidated damages and Defense Costs in excess of the Self-Insured Retention. Punitive,
exemplary, and multiple damages are also Loss if such coverage is purchased and indicated by an
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amount appearing in Ttem 3(¢) of the Declarations, and to the extent insurable under the law of any
applicable jurisdiction most favorable to insurability.

Loss does not include: 1. fines, penalties, or taxes; 2. any amount for which the Insured is absolved
from payment; 3. stock options or amounts reflecting the value of stock options; 4. amounts owed
under employment contracts, partnership, stock or other ownership agreements, or any other type of
coniract; 5. severance pay; 6. disability, social security, workers’ compensation, medical, insurance,
retirement or pension benefits, or settlement amounts representing benefits payments; 7. the cost to
modify any premises or provide any accommadation to any disabled person; 8. the cost of instituting
or conducting any program, procedure, or training; 9. the cost of instating or reinstating employment,
or providing any non-monetary relief; or 10, any relief, whether pecuniary or injunctive, imposed or
agreed to in connection with criminal lawsuits or proceedings.

L. Policy means, collectively, the Declarations, the Application, this form, and any endorsements.

M. Policy Period means the period of time specified in Item 2 of the Declarations, subject to any prior
cancellation described in Section V.R of this Pelicy.

N. Third-Party Discrimination means any actual or alleged diserimination, including harassment, or
civil rights violation by an Insured against any non-Employee.

0. Wrongful Employment Practice means any actual or alleged

1. violation of any federal, state, local or common law, prohibiting any kind of employment-related
discrimination;

2. harassment, including any type of sexual or gender harassment as well as racial, religious, sexual
orientation, pregnancy, disability, age, or national crigin-based harassment and including
workplace harassment by non-employees;

3. abusive or hostile work environment;

4. wrongful discharge or termination of employment, whether actual or constructive,

5. breach of an implied employment coniract;

6. wrongful failure or refusal to hire or promote, or wrongful demotion;

7. wrongful failure or refusal to provide equal treatment or opportunities;

8. employment terminations, disciplinary actions, demotions or other employment decisions that
violate public policy or the Family Medical Leave Act or similar state or local law;

9, defamation, libel, slander, disparagement, false imprisonment, misrepresentation, malicious
prosecution, or invasion of privacy;

10. wrongful failure or refusal to adopt or enforce adequate workplace or employment practices,
policies or procedures;

11. wrongful, excessive or unfair discipline;
12. wrongful infliction of emotional distress, mental anguish, or humiliation;
13. retaliation, including retaliation for exercising protected rights, supporting in any way another’s

exercise of protected rights, or threatening or actually reporting wrongful activity of an Insured
such as violation of any federal, stats, or local “whistle blower” law;
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14. wrongful deprivation of career opportunity, negligent evaluation or failure to grant tenure;
15. violations of the Uniformed Services Employment and Reemployment Rights Act; or

16. negligent hiring or negligent supervision of others, including wrongful failure to provide
adequate training, in connection with 1 through 15 above,

but only if employment-related and claimed by or on behalf of an Employee, former Employee, or
applicant for employment, and only if committed or allegedly committed by any of the Insureds in
their capacity as such.

IV.  EXCLUSIONS

We are not obligated to defend, or pay Loss, inchiding Defense Costs, on account of any Claim:

1

for an actval or alleged violation of the Fair Labor Standards Act (except the Equal Pay Act), the
Nationat Labor Relations Act, the Worker Adjustment and Retraining Notification Act, the
Consolidated Omnibus Budget Reconciliation Act of 1985, the Occupational Safety and Health Act,
the Employee Retirement Income Security Act of 1974, any workers’ compensation, unemployment
insurance, social security, or disability benefits law, other similar provisions of any federal, state, or
Jocal statutory or common law, including any actwal or alleged violations of any federal, state or
local wage and hour laws or regulations, whether or not such allegations are made in connection with
any governmental or administrative proceedings provided, however, 1. this exclusion will not apply
to any Claim of any actua) or alleged retaliatory treatment on account of the exercise of rights
pursuant to any such law; and 2. in the event such Claim also alleges Wrongful Employment
Practices otherwise covered by this Policy, notwithstanding the provisions of DEFENSE
AGREEMENT Section 11, Underwriters agree to pay Defense Costs and/or Loss but solely for that
portion of the Claim involving such Wrongful Employment Practices allegations and subject to all
other terms, conditions and exclusions contained in this Policy;

based upon, arising out of, or attributable to any fact, circumstance, or situation

® that was the subject of written notice given under any prior policy of which this Policy is a
renewal and/or replacement;

(i)  thatwas the subject of any written demand for monetary damages, administrative or
arbitration proceeding or civil or criminal litigation against any Insured as of the Prior and
Pending Date identified in Item 5 of the Declarations, or the same or substantially the same
fact, circumstance, or situation underlying or alleged in the prior matter; or

(i) that was identified in any summary or statement of ¢claims or potential claims submitted in
connection with the Application;

arising out of, based upon, or attributable to, the adjudicated criminal action the part of any
Employee provided, however, that the criminal act of one Employec shall not be imputed to any
other Insured for purposes of this exclusion;

based upon, arising out of; or attributable to, lability of others assumed by any Insured under any
contract or agreement, except to the extent any Insured would have been liable in the absence of the
coniract or agreement;

»

based upon any wrongful act or omission of any Insured serving in any capacity other than as your
principal, officer, director, trustee, or Employee; or

by a non-Employee for bodily injury including assault and battery.
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V. GENERAL CONDITIONS AND LIMITATIONS
A. Defense and Settlement

We have the right and duty to defend any Claim covered by the Policy and such obligation is limited
o amounts constituling Defense Costs.

Our duty to defend any Claim will end once the Limit of Liability, as stated in Item 3(a) of the
Declarations, is exhausted by the payment of Less, including Defense Costs. If our duty to defend
ends with respect to any Claim, we will notify you so that you can arrange to take control of the
defense of the Insureds. We will take whatever steps are necessary to avoid a default judgment
during 2 transfer of control of the defense of any such Claim. If we do so, you agree to repay the
reasonable expenses incurred by us during the transfer and further agree that, in undertaking the steps
necessary to avoid a default judgment during the transfer, we have not waived any rights under the
Policy.

We may, with your consent, settle any Claim for any monstary amount that we consider reasonable.
if you do not give your consent to such settlement, then our liebility for all Loss, including Defense
Costs, on account of such Claim, will not exceed: 1, the amount for which we could have settled the
Claim plus Defense Costs incurred as of the date we proposed such settlement; phis 2. 80% of
covered Loss excess of the proposed settlement as long as 20% is borne by the Insured at its own
risk and uninsured, This provision shafl not apply unless the total Loss, including the proposed
settlement, would exceed the applicable Self-Insursd Retention.

The Insureds will not incur any Defense Costs, settle, or offer to scitle any Claim, assume any
contractual obligation, admit Jiability, voluntarily make any payment or confess or otherwise consent
to any damages or judgments with respect to any Claim covered by this Policy, if, with regard to
seftlement, the total Loss, including Defense Costs, would exceed the Self-Insured Retention,
without our prior written consent, which will not be unreasonably withheld. We will not be liable for
any Defense Costs, settiement, assumed obligation, admitted liability, voluntary payment, or
confessed damages or judgments to which we have not consented.

The Insureds will provide full cooperation and all information and particulars that we may request to
conduct an investigation, defend a Claim, or to reach a settlement of the Claim. The Insureds agree
that in the event of a Claim, they will do nothing that may prejudice our position or rights of
recovery.

B. Notice Provisioes
1. Notice of Claim

The Insureds will, as a condition precedent to their rights under this Policy, give our Authorized
Representatives, as identified in the Declarations, written notice of any Claim made against the
Insureds as soon as practicable, but in no event later than sixty (60) days after the end of the
Policy Period. Along with the notice of Claim, the Insureds will provide our Authorized
Representatives, as identified in the Declarations, with coples of all documentation comprising
the Claim as we!l as all authorization, cooperation, or assistance as we may require throughout
the duration of the Claim.

Under no circumstances shall Underwriters pay any Defense Costs Incurred prior to Claim
notification.

2. Notice of Potential Claim

Solely at the Insured’s option, the Insured may within the Policy Period or within the Extended
Reporting Period, if purchased, provide us with notice of circumstances that could give rise to a

8
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Claim for Wrongful Employment Practices or Third-Party Diserimination. Such notice
shall include the identity of the person(s) involved and the reason the Insured believes a Claim
may be made. If such notice is received by vs or by our Authorized Representative within the
Policy Period, or within the Extended Reporting Period, if purchased, then any Claim
subsequently arising from such circumstances shall be deemed made on the date such notice was
received.

C. Limit of Liability

1.

Our maximum Hability for Loss and Defense Costs combined on account of each Claim first
made during the Policy Period shall be the Limit of Liability set forth in Item 3(a) of the
Declarations, Qur maximum liability for Loss and Defense Costs combined on account of all
Claims first made during the same Policy Period shall be the Limit of Liability for the Policy
Period set forth in Item 3(d) of the Declarations,

Tter 3(b) of the Declarations reflects our maximum Liability for Claims of Third-Party
Discrimination. Item 3(c) of the Declarations reflects our maximum Bability for punitive,
exemplary, and multiple damages. The amounts indicated in Item 3(b) and Item 3(c) of the
Declarations will not operate to increase the per Claim Limit of Liability indicated in Item 3(a)
of the Declarations or the aggregate Limit of Liability indicated in Itemn 3(d) of the Declarations.

‘The Limit of Liability for the Extended Reporting Period, if exercised, shall be part of and not in
addition to the Limit of Liability for the Policy Period. The purchase of the Extended Reporting
Period shall not increase or reinstate the Limit of Liability set forth in Item 3(d) of the
Declarations, which shall be cur maximum liability for all Loss, including Defense Costs, on
account of all Claims first made during such Policy Period and Extended Reporting Period,
combined.

Defense Costs shall be part of, and not ir addition to, the Limits of Liability set forth in ltems
3(a)-3(d) of the Declarations, and Defense Costs shalt reduce the Limits of Liability.
Notwithstanding the other provisions of this Section V., if purchased and indicated in Item 3 (&)
of the Declarations, an additional Limit of Liability shall apply for coverage of Defense Costs
only (referred to as the “Defense-Only Limit”). This Defense-Only Limit shall apply to Defense
Costs in the first instance, leaving the original Limit of Liability as indicated in ltems 3(a)-3(d)
of the Declarations 10 apply second to: 1. Defense Costs incurred in excess of, and after
exhaustion of, the Defense-Only Limit and/or 2. any other Loss, such as damages, judgements,
settlements, verdicts, and awards, until the eriginal Limit of Liability is exhausted.

In no event shall the Defense-Only Limit apply to Loss other than Defense Costs, and in no
gvent shall we be obligated to pay more than the original Limit of Liability indicated in ltems
3(a)-3(d) of the Declarations toward Loss, other than Defense Costs within the Defense-Only
Limit,

In no event shall our obligations under the Pelicy exceed the combination of the original Limit of
Liability in Item 3(a) of the Declarations plus the Defense-Only Limit indicated in Item 3(e) of
the Declarations. If a Defense-Only Limit is purchased, references in other parts of Section V to
“Limit of Liability” shall refer to the combination of the original Limit of Liability and the
Defense-Only Limit, subject to all other limitations and conditions of coverage.

Purchase of the Defense-Only Limit shalt not alter your Self-Insured Retention obligations.

D. Sclf-Insured Retention

1.

Our liability with respect to Loss, including Defense Costs, arising from each Claim shall apply
only 1o that part of Loss, including Defense Costs, in excess of the Self-Insured Retention
amount set forth in Ttem 4 of the Declarations and that Self-Insured Retention ameunt will be the

9
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Insured Company’s uninsured responsibility. We shall have no responsibility to make any
payment unless the Self-Insured Retention has been cxhausted or unless the Insured Company
is unable to meet its uninsured responsibility on account of Financial Impairment,

2. The Self-Insured Retention amount applies to each Claim or Interrelated Claims, regardless of
the number of claimants.

3. If, prior to the termination of any Employee, the Insured obtains ard adopts the written advice
of legal counsel recommended or approved by us as respects such termination, then the Self-
Insured Retention amount stated in Item 4 of the Declarations shall be reduced by 25% for any
Claim commenced by that Empleyee arising from the events of the termination.

4. Ifthe Insured consents to a settlement of a Claim within twenty {20) days of the first request by

Underwriters to consent and the settlement is accepted by the claimant, then the applicable Self-

_ Insured Retention shall be retroactively reduced by ten percent (10%). Any consent to the same
or another settlement after such time shall not reduce the Self-Insured Retention.

5. Inthe event of: 1. a determination of No Liability of all Insureds; or 2. a dismissal or a
stipulation to dismiss a Claim without prejudice and without payment by any Ynsured, then the
applicable Self-Insured Retention shall be refroactively reduced by an amount up to twenty-five
percent (25%) or $100,000, whichever is less; provided, however, that in the case of 2, any
amounts to be returned shall be returned ninety (90) days after the date of dismissal or stipulation
as long as the Claim is not reinstituted (or any other Claim which is subject to the same single
SelfiInsured Retention according to Section V. is not brought) within that time, and further
subject to an undertaking by the Insured Company in a form acceptable to Underwriters that
such amounts shall be paid back to Underwriters in the event the Claim (or any other Claim
which is subject to the same single Self-Insured Retention according to Section V.D) is brought
after such 90-day period and before the expiration of the statute of limitations for such Claim.

“No Liability” for purposes of this provision means: 1. a final judgment of no liability obtained
prior to trial, in favor of all Insureds, by reasons of a motion to dismiss or a motion for summary
judgment, after the exhaustion of all appeals; or 2. a final judgment of no liability obtained after
trial in favor of all Insureds, after the exhaustion of all appeals. [n no event shall the term *No
Liability” apply to a Claim made against an Insured for which 2 settlement has occurred.

E. Other Insurance

Unless expressly written'to be excess over other insurance, this Policy is intended to apply as
primary insurance for Wrongful Employment Practice Claims covered by this Policy. Asto
coverage for Claims against Leased Employees, this Policy applies excess of all indemnification
and insurance available to any Insured from or through the leasing company. As to coverage for
Claims for Third-Party Discrimination, this Policy applies excess of all indemnification and
insurance that may otherwise be available to any Insured. Nothing in this provision shall prevent
Underwriters or the Insureds from secking contribution or coverage from any other insurer or
indemnitor.

F. Spousal Extension

If a Claim against an Insured includes a claim against the lawful spouse or domestic partner of such
Insured solely by reason of (a) such spousal or domestic partner status, or (b) such spouse’s or
domestic partner’s ownership interest in property or assets that are sought as recovery for Wrongful
Employment Practices or Third-Party Discrimination, any such Claim shali be deemed to be &
Claim against an Insured.

All terms and conditions of this Policy, including the Self-Insured Retention, will be applicable to
such Claim.

10
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The extension of coverage afforded by this Section V.F shall not apply to the extent the Claim
alleges any wrongful act or omission by such spouse.

G. Representations and Severability

In issuing this Policy, we relied upon the statements and representations in the Application. The
Insureds represent that all such statements and representations are true and deemed material to the
acceptance of the risk or the hazard assumed by us under this Policy,

The Insureds agree that in the event any such statements or representations are untrue, this Policy
will not afford any coverage with respect to any of the following Insureds;

1. any Insured who knew the facts that were not truthfully disclosed in the Application, and

2. the Insured Company, if the individuai(s) who executed the Application knew the facts that
were not truthfully disclosed.

No knowledge possessed by any Insured shal} be imputed to any other Insured.
H. Authorization Clause

By acceptance of this Policy, you agree to act on behalf of the Insureds with respect to the giving
and receiving of notice of Claim or cancellation, the payment of premiums, and the receiving of any
return premiums that may become due under this Poliey, the agreement to and acceptance of
endorsements and the giving or receiving of any notice provided for in this Policy and the Insureds
agree that you will act on their behalf.

L. Subrogation

In the event of any payment under this Policy, we will be subrogated to the extent of such payment
to all of your and the Insured’s rights of recovery. You and the Insureds will execute all required
papers and do everything necessary to secure and preserve such rights.

J. Alteration and Assignment

This Pelicy cannot be changed, modified, or assigned without our written, signed endorsement.
K. Territory

Coverage under this Policy will extend to Wrongful Emplayment Practices and Fhird-Party
Discrimination taking place and Claims made anywhere in the world.

L. Action Against Underwriters

No action shall lie against us unless, as a condition precedent theretc, there shall have been full
compliance with all terms of this Policy. No person or organization shall have any right under this
Policy to join us as a party to any action against Insureds to determine the Insured’s liability nor
shall we be impleaded by the Insareds or their Jegal representatives.

M. Arbitration

It is agreed that any dispute, controversy, or claim arising out of or relating to this Poliey or its
breach, termination, or invalidity, will be submitted either: 1, to final and binding arbitration; or 2. to
non-binding mediation, whichever the Insured shall select, pursuant to such rules and procedures as
the parties may agree. If the parties canniot agree, the arbitration or mediation shall be administered
by the American Arbitration Association in accordance with its then prevailing commercial

11
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arbitration/mediation rules and such arbitration or mediation shall take place in New York. In the
event of arbitration, the panel shall consist of one arbitrator selscted by you, one arbitrator selected
by us, and a third independent arbitrator selected by the first two arbitrators, In any arbitration or
mediation, each party will bear its own legal fees and expenses.

N. Service of Suit

In the event that any non-binding mediation selected by the Insured in accordance with Section V.M
does not resolve disputes arising out of or related to this Policy, we agree, at your request or the
request of any Insured, to submit to the jurisdiction of a court of competent jurisdiction within the
United States and we will comply with all requirements necessary to give such court jurisdiction,
Nothing in this Section V.N constitutes or should be understood to constitute a waiver of our rights
to commence an actian in any court of competent jurisdiction in the United States, fo remove an
action to United States District Court, or to seek a transfer of a case to another court as permitted by
the Iaws of the United States or of any state in the United States. It is further agreed that service of
process in such suit may be made upon the firm shown under ltem 8 of the Declarations, and that in
such suit instituted against any of the Underwriters of this Policy, we will abide by the final decision
of such court or of any appeifate court in the event of an appeal.

The firm shown under Item 8 of the Declarations is authorized and directed to accept service of
process an our behalf in any such suit and/or, upon the request of any Insured, to give a written
undertaking to. such Insured that they will enter general appearance upon our behalf in the event
such a suit is instituted.

Further, pursuant to the statute of any state, territory, or district of the United States which makes
provision therefore, we hereby designate the Superintendent, Commissioner or Director of Insurance
-or other officer specified for that purpose in the statute, or his or her successor or successors in
office, as their true and lawful attorney, upon whom may be served any lawful process in any action,
suit, or proceeding instituted by or on behalf of any Insured or any beneficiary of this Policy, and
hereby designate the firm shown under Item 8 of the Declarations as the firm to whom the said
officer is authorized to mail such process.

0. Changes in Exposure

1. If, during the Policy Period, the total number of your Employees increases by more than 50% as
a result of your merger(s) with or acquisition(s) of any other entity, the Insured Company must
give us notice of such increase as soon as practicable but in any event within ninety (90) days.
We will be entitled to impose such amended coverage terms and adjust the premium as we may
require.

2. Neither death, bankruptcy nor insolvency of any Insured, nor dissolution of the Insured
Company, will relieve us of any obligations under the Policy.

3. If, during the Policy Period, you acquire 50% or more ownership in an organization and the
number of acquired employees exceeds 50% of the total number of the Insured Company’s
Employees as of the inception date of this Policy then that organization shal} be considered an
Insured Subsidiary but only if you give us notice of such acquisition as soon as practicable but
in any event within ninety (90) days after such acquisition. Coverage for such lusured
Subsidiary shall only apply to Loss, including Defense Costs, arising from ‘Wrongful
Employment Practices and Third Party Discrimination taking place after the merger or
acquisition,

4. I, during the Policy Period, you merge with another entity such that you are no longer the
surviving entity or if more than 50% of your outstanding securities representing the present right
to vote for the election of directars is acquired by any person or entity, this Policy will continue
until its natural Expiration Date as set forth in tem 2(b) of the Declarations but only with respect
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to any Wrongful Employment Practices and Third Party Discrimination committed before
the date of the merger or acquisition,

P. Extended Reporting Period

In the event of non-renewal or cancellation of this Policy, you shall have the right, upon payment of
an additional premium of 100% of the annual premium charged for the non-renewed or cancelled
Policy, to an extension of the coverage available under this Policy for a period of twelve (12) months
following the effective date of such non-renewal or cancellation, or 120% for a twenty-four (24)
month extension, or 140% for a thirty-six (36) month extension, but only with respect to Claims
otherwise covered by this Pelicy and only for Wrongful Employment Practices or Third-Party
Discrimination taking place prior to the effective date of such non-renewal or cancellation.

A written request for the Extended Reporting Period must be received by us within thirty (30} days
from the effective date of the non-renewal or cancellation. The premium due for the Extended
Reporting Period must be received by us within forty-five (45) days of such effective date. The
entire premium for the Extended Reporting Perlod shall be deemed fully earned and non-refundable
upon payment,

Q. Non-Renewal

If we decide not to renewy this Poliey, we will mail or deliver to the Insured Company written notice
of non-renewal not less than sixty {60) days before the expiration date. If the notice is mailed, proof
of mailing will be sufficient notice of non-renewal.

R. Cancellation

You may cancel this Policy by mailing written notice to us stating when thereafter such cancellation
shall be effective. We may cancel this Policy only for non-payment of premium, by mailing written
notice 1o you at the address shown in the Declarations, stating when, siot less than ten (10) days
thereafter, such cancellation shall be effective. The mailing of such notice shali be sufficient proof
of notice. Delivery of such writien notice shall be equivalent to mailing. The effective date and hour
of cancellation as stated in the notice shall become the end of the Policy Period.

Tf you cancel, earned premium shall be computed in accordance with the standard short rate table,
but in no event will earned premium be less than twenty-five percent (25%) of the total premium
indicated in the Declarations, If we cancel, earned premium shall be computed pro rata. Premium
adjustment may be made at the time cancellation becomes effective, but payment or tender of
uneamed premium is not a condition of cancellation.

S. Liberalization Clause
In the event the identical unendorsed policy form is amended by us subsequent to the inception date

of this Policy such that the coverage under such identical unendorsed policy form is broader as a
result of the amendments, this Policy shall be construed to include the breadened coverage.

ARCH/EPL - Gen
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ADDITIONAL CLAUSES AND ENDORSEMENTS

ENDORSEMENT NUMBER 1

It is hereby understood and agreed that wherever the word "Policy” appears herein same shzall be deemed to
read "Certificate”,

ALL OTHER TERMS AND CONDITIONS REMAIN UNCHANGED

CHOICE OF LAW CLAUSE

It is hereby understood and agreed by both the Insured and Underwriters that any dispute concerning the
interprotation of this Policy shall be governed by the laws of New York, U.S.A.

623AFBOOL13

ALL OTHER TERMS AND CONDITIONS REMAIN UNCHANGED
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‘

NUCLEAR INCIDENT EXCLUSION CLAUSE-LIABILITY-DIRECT (BROAD) (U.S.A.)

For attachment to insurances of the following classifications in the U.S.A,, its Territories and Possessions, Puerto
Rico and the Canal Zone:

Owners, Landlords and Tenants Liability, Contractual Liability, Elevator Liability, Owners or
Contractors (including railroad) Protective Liability, Manufacturers and Contractors Liability, Product
Liability, Professional and Malpractice Liability, Storekeepers Liability, Garage Liability, Automobile
Liability (including Massachusetts Motor Vehicle or Garage Liability),

not being insurances of the classifications to which the Nuclear Incident Exclusion Clause-Liability-Direct
(Limited) applies.

This Policy* does not apply:

L

11,

111,

Under any Liability Coverage, to injury, sickness, disease, death or destruction:

(a) with respect to which an insured under the Policy is also an insured under a nuclear energy
liability policy issued by Nuclear Energy Liability Insurance Association, Mutual Atomic Energy
Liability Underwriters or Nuclear Insurance Association of Canada, or would be an insured
under any such policy but for its termination upon exhaustion of its limit of liability; or

(b) resulting from the hazardous properties of nuclear material and with respect to which (1) any
person or organization is required to maintain financial protection pursuant to the Atomic Energy
Act of 1954, or any law amendatory thereof, or (2) the insured is, or had this Policy not been
tssued would be, entitled to indemnity from the United States of America, or any agency thereof,
under any agreement entered info by the United States of America, or any agency thereof, with
any person or organization.

Under any Medical Payments Coverage, or under any Supplementary Payments Provision relating to
immediate medical or surgical relief, to expenses incurred with respect to bodily injury, sickness,
disease or death resulting from the hazardous properties of nuclear material and arising out of the
opetation of a nuclear facility by any person or organization.

Under any Ligbility Coverage, to injury, sickness, disease, death or destruction resulting from the
hazardous properties of nuclear material, if:

(a) the nuclear material (1) is at any nuclear facility owned by, or operated by or on behalf of, an
insured or (2) has been discharged or dispersed therefrom,

(b) the nuclear material is contained in spent fuel or waste gt any time possessed, handled, used,
processed, stored, transported or disposed of by or on behalf of an insured; or

(c) the injury, sickness, disease, death or destruction arises out of the furnishing by an insured of
services, materials, parts or equipment in connection with the planning, construction,
maintenance, operation or use of any nuclear facility, but if such facility is located within the
United States of America, its fetritories or possessions or Canada, this exclusion (c) applies only
to injury to or destruction of property at such nuclear facility.

IS
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Iv. As used in this endorsement:

"hazardous properties” include radioactive, toxic or explosive properties; "nuclear material” means
source material, special nuclear material or by-product material; "source material”, "special nuclear
material", and "by-product material” have the meanings given them in the Atomic Energy Act 1954
or in any law amendatory thereof; "spent fuel" means any fuel element or fuel component, solid or
liquid, which has been used or exposed to radiation in a nuclear reactor; "waste” means any waste
material (1) containing by-product material and (2) resulting from the operation by any person or
organization of any nuclear facility included within the definition of nuclear facility under paragraph
{a) or (b) thereof; "nuclear facility" means:

(a) any nuclear Feactor,

{b) any equipment or device designed or used for (1) separating the isotopes of uranium or
plutonium, (2) processing or utilizing spent fuel, or (3) handling, processing or packaging waste,

{c) any equipment or device used for the processing, fabricating or alloying of special nuclear
matetial if at any time the total amount of such material in the custody of the insured at the
premises where such equipment or deviee is located consists of or contains more than 25 grams
of plutonium or uranium 233 or any combination thereof, or more than 250 grams of uranium
235,

(d) any structure, basin, excavation, premises or place prepared or used for the storage or disposal of
waste,

and includes the site on which any of the foregoing is located, all operations conducted on such site
and all premises used for such operations; "nuclear reactor” means any apparatus designed or used to
sustain nuclear fission in a self-supporting chain reaction or to contain a critical mass of fissionable
material. With respect to injury to or destruction of property, the word © injury” or "destruction”
inchides all forms of radicactive contamination of property.

It is understood and agreed that, except as specifically provided in the foregoing to the contrary, this clause is
subject to the terms, exclusions, conditions and limitations of the Policy to which it is attached.

* NOTE: As respects policies which afford liability coveragés and other forms of coverage tn addition, the words
underlined should be amended to designate the liability coverage to which this clause is to apply.

17/3/60
NMAI1256
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RADIOACTIVE CONTAMINATION EXCLUSION CLAUSE-LIABILITY-DIRECT (U.5.A.)

For attachment {in addition to the appropriate Nuclear Incident Exclusion Clavse-Liability-Direct) to liability
insurances affording worldwide coverage.

In relation to liability arising outside the U.8.A., its Territories or Possessions, Puerto Rico o the Canal Zone,
this Policy does not cover any liability of whatsoever nature directly or indirectly caused by or contributed to by
or arising from ionising radiations or contamination by radioactivity from any nuclear fuel or from any nuclear
waste from the combustion of nuclear fuel,

13/2/64
NMA1477
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WAR AND TERRORISM EXCLUSION ENDORSEMENT

Notwithstanding any provision to the contrary within this insurance or any endorsement thereto it is agreed that
this insurance excludes loss, damage, cost or expense of whatsoever nature directly or indirectly caused by,
resulting from or in connection with any of the following regardless of any other cause or event contributing
concurrently or in any other sequence to the loss;

1. war, invasion, acts of foreign enemies, hostilities or watlike operations (whether war be declared or not),
civil war, rebeltion, revolution, insurrection, civil commotion assuming the proportions of or amounting to an
uprising, military or usurped power; or

2, any act of terrorism.

For the purpose of this endorsement an act of terrorism means an act, including but not limited to the use of
force or violence and/or the threat thereof, of any person or group(s) of persons, whether acting alone or on
behalf of or in connection with any organisation(s) or government(s), committed for political, religious,
ideological or similar purposes including the intention to influence any government and/or to put the public,
or any section of the public, in fear.

This endorsement also excludes loss, damage, cost or expense of whatsoever nature directly or indirectly caused
by, resulting from or in connection with any action taken in controiling, preventing, suppressing or in any way
relating to 1 and/or 2 above,

If the Underwriters allege that by reason of this exclusion, any loss, damage, cost or expense is not covered by
this insurance the burden of proving the contrary shall be upon the Assured.

In the event any portion of this endorsement is found to be invalid or unenforceable, the remainder shall remain
in full force and effect,

08/10/01
NMA29138
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U.S. TERRORISM RISK INSURANCE ACT OF 2002 AS AMENDED
NEW & RENEWAL BUSINESS ENDORSEMENT

This Endorsement is issued in accordance with the terms and conditions of the "U.S. Terrorism Risk
Insuremce Act of 2002" as amended as summarized in the disclosure notice.

In consideration of an additional premium of USD 1 paid, it is hereby noted and agreed with effect from
inception that the Terrorism exclusion to which this Insurance is subject, shall not apply to any “insured

“loss” directly resulting from any "act of terrorism" as defined in the "U.S. Terrorism Risk Insurance Act
of 2002", as amended ("TRIA"). '

The coverage afforded by this Endorsement is only in respect of any “insured loss” of the type insured
by this Insurance directly resulting from an "act of terrorism" as defined in TRIA. The coverage
provided by this Endorsement shall expire at 12:00 midnight December 31, 2014, the date on which the
TRIA Program is scheduled to terminate, or the expiry date of the policy whichever occurs first, and
shall not cover any losses or events which arise after the earlier of these dates. The Terrorism
exclusion, to which this Insurance is subject, applies in full force and effect to any other losses and any
act or events that are not included in said definition of "act of terrorism".

This Endorsement only affects the Terrorism exclusion to which this Insurance is subject, All other
terms, conditions, insured coverage and exclusions of this Insurance including applicable limits and
deductibles remain unchanged and apply in full force and effect to the coverage provided by this
Insurance,

Furthermore the Underwriter(s) will not be liable for any amounts for which they are not responsible
under the terms of TRIA (including subsequent action of Congress pursuant to the Act) due to the
application of any clause which results in a cap on the Underwriter’s liability for payment for terrorism
losses,

21/12/2007
LMASG9!
Form approved by Lloyd’s Market Association
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INSURED EDUCATION DOCUMENT
ARCH INTERMEDIARIES, LTD.
EMPLOYMENT PRACTICES LIABILITY INSURANCE

SOME IMPORTANT TIPS FOR ALL FOLICYHOLDERS

The Policy is your insurance contract with Underwriters. To ensure you receive the full bernefits of the insurance
contract you have purchased, you should read the Policy carefully. What follows is intended 1o be advisory in
nature only. If you have any questions aboul any of the Policy's terms, conditions, provisions and/or exclusions,
or if you have any questions about how the Policy operates, please contact your broker immediately.

Q. WHATIS A CLAIM?

L A Please take some time to review the definition of “Claim” found in the Definitions Section of
your Policy. As you will see, a “Claim” can be many things and is more than just a lawsuit. A
“Claim” can be:

a)
b)
¢

€)

f)

the filing of a civil lawsnit or arbitration proceeding;

the filing of a criminal lawsuit or the institution of criminal proceedings;

an EEOC or DFEH proceeding or other similar federal, state or local administrative
proceeding;

a written demand for monetary damages or non-monetary relief;

a written notice that one of your employees intends to hold you responsible for 4 Wrongfil
Employment Practice; or

a written notice that a non-employee, such es a customer or client, intends to hold you
responsible for Third-Party Discrimination;

0. WHAT SHQULD WE DO IF WE RECEIVE 4 CLAIM?

> A In the event you receive a Claim, you must immediately notify Underwriters” Authorized
Representatives, The contact details for Underwriters’ Authorized Representatives appear on the
Deglarations Page of your Policy and are noted below as well. You should make certain that
those individuals in your company who are responsible for receiving notifications of Claims are
aware of the procedures to follow in the event of a Claim. These procedures are set foith in
defail in the notice provisions of your Policy. Please take some time and review these
provisions. Failute to comply with the Policy’s provisions as respects proper and timely notice
of Claims may jeopardize your rights to coverage.

Julianna Ryan, Bsq. or Judith Fisher, Esq.
Kaufman Borgeest & Ryan LLP

99 Park Avenue

New York, NY 10016
iryan@kbrlaw.com

jfisher@kbrlaw.com
(212} 980-9600 (phone)

(212) 980-9291 {fax)

20
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CAN WE APPOINT DEFENSE COUNSEL OURSELVES IF WE RECEIVE NOTICE QF A
CLAIM?

A

No. Please de not appoint defense counsel yourselves. Pursuant to the terms of the Policy,
Underwriters have the right to either appoint counsel or, in some instances, approve your choice
of counsel, Under no circumstances, however, should you assign the Claim to counsel without
first speaking to Underwriters’ Authorized Representatives. Underwriters will not pay for any
costs Incurred by counsel: 1) prior to receipt of Claim notification by Underwriters’ Authorized
Representatives; and 2) unless that counsel has been appointed or pre-zpproved by Underwriters,

ARE WE ALSQ REQUIRED TO NOTIFY UNDERWRITERS ABQUT INCIDENT.S/POTENTLAL
CLAIMS?

A

You have the option of notifying Underwriters of incidents that do not rise to the level of Claims.
Perhaps your employee has made just a verbal complaint and is threatening to file a lawsuit. Or
perhaps someone in your company tells you they have witnessed discrimination and/or
harassment. While these are not technically “Claims,” Undetwriters may consider them notice
of potential Claims. You do not have to give Underwriters notice of these potential Claims,
although it is usually prudent to do se. Any Claims arising from potential Claims will be deemed
first made on the date notice is given. Notices of potential Claims are given to Underwriters’
Authorized Representatives in the same way notices of Claims are provided.

CAN WE SETTLE CASES WITHOUT OBTAINING UNDERWRITERS® CONSENT?

A

No. Underwriters will not pay any settlement amounts in connection with seftlements to which
they have not expressly consented.

. Other Responsibilitles

WHAT SHOULD WE DO IF OUR COMPANY MERGES WITH OR ACQUIRES ANOTHER
COMPANY?

A

There is a “Changes in Exposure™ clause in your Policy that addresses these situations. You have
automatic “frec” coverage for newly acquired companies during the policy period if the number of
employees you acquire does not exceed 50% of the total employee number at the beginning of the
policy period (as noted on the application or renewal application), Should the employee count
exceed 50%, you will need to inform Underwritsts via your broker and your premium may be

adjusted accordingly.

WHAT SHOULD WE DQ IF WE NEED TO CANCEL THE POLICY?

A.

While the Policy is nen-cancelable by Underwriters except for non-payment of premium, you may

cancel the Policy at any time by giving Underwriters written notice via your broker.

2
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WHAT SHOULD WE DO IF WE WANT TO INVOKE THE EXTENDED REPORTING PERIOD?

A.

In the event of non-renewal or ¢ancellation, you have the right to purchase an Extended Reporting
Period upon payment of additional premium as outlined in your Policy. Underwriters will require a
written request for the Extended Reporting Period within 30 days from the effective date of the non-
renewal or cancellation. That request should be made via your broker. The additional premium is
payable to Underwriters within 45 days. Any Extended Reporting Period additional premium is
deemed fully earned upon payment.

WHAT SHOULD WE DQ IF WE ARE PLANNING TQ HAVE A REDUCTION IN FORCE?

A,

A reduction in force is obviously a very stressful time for your ¢company and an ¢vent that may affect
EPL insurers as well, Underwriters will provide coverage for the usual types of Claims that arise in
connection with andfor are associated with a reduction in force byt Underwriters ask that you
exercise caution before laying off any employee by consulting with a lawyer who specializes in Iabor
and employment law. Please let your broker know if you need a recommendation for a labor and
employment firm in your area. You may also consult with your in-house counsel if he/she has
experience in labor and employment law.

WE NEED/WANT LOSS CONTROL SERVICES, WHAT SHOULD WE DO?

A

HG

Tn order to assist Insureds who strive to be fully compliant with federal, state and local employment
laws, Underwriters will, at their own expense, provide you with the services of a top quality local
employment lawyer to review your company’s employment policies/procedures. The attorney will
discuss with you the current state of EPL law and also provide sensitivity training for your staff and
managers who dea) with personncl issues. Underwriters will provide this assistance upon request to
both new and renewal clients. If you are interested in these loss contrel services, please let your
broker kriow so that appropriate arrangements may be made and the loss contral may be scheduled.

CAN QUR RETENTION BE REDUCED WHEN WE HAVE CLAIMS FOR WRONGFUL

FrArA My e TA B TACI NS AP FoIAF E LA i A A ALE - En Rl el e s

TERMINATION CLAIMS?

A

Underwriters agree to reduce your Retention by 25% if you obtain and adopt the written advice of a
tabor and employment law firm recommended or approved by Underwriters prior to the tenmination
of an employee. In the unfortunate event your company is notified of wrongful termination Claim es
respects events arising from that employee’s termination, the Retention that applies to that Claim
will be reduced by 25%. Please let your broker know if you need a recommendation for a labor and
employment firm in your area, If you already have a firm that you wish 1o consult with, ptease let
your broker know the name of that firm. Please do not seek advice from any firm without first
obtaining Underwriters® consent,’

The above noted fips do not change or replace your Policy in any way and you showld read your entire Policy,

not just these tips. If you have any questions or concerns with regard to your Policy please contact your

broker Immediately,

ARCHO01

22



Case 3:09-bk-07047-JAF Doc 2324-1 Filed 12/20/10 Page 26 of 35

ARCH INTERMEDIARIES

RENEWAL APELICATION FOR
EMPLOYMENT PRACTICES LIABILITY INSURANCE,
WITH TEIRD-PARTY DISCRIMINATION COVERAGE

THIS IS ARENEWAL APPLICATION FORMFOR A CLAIMS MADT 2OXICY. .-

INSTRUCTIONS: S o
1. Answer all: questions (if 2ot appliogble, show N/A) and attach all additional
information/ezplanations s fequindd.” ¢
2. Application must be signed and dated. . . C
3. “Applicant” refers to the company, its predecessors, gad all proposed Insureds, ST
including Subsidiaries. S Lo i R "

4, PLEASE READ STATEMENT AT BND OF APPLICATION CAREFULLY.

General Infoyrmation

".I.‘a.y;lof, Bemm & Whitsker Mortgage Corp.

A, Name snd address of Applicant:”

¥ _315 NE_1&th Streer
Ocala, ¥L 34470

B. Person to contaet: Margaret: A, Fotter-Levane
{name, titls, velephone) .
C.  XXCorporation O Professionsl Corporation D Parincrship 0 Other

: (Plsase spectfy)
NAIC 5222 SIC 6162

N.ALC Code or SIC Code (B N.A.LC Code is Unkown)

. Any change in the naturs or kocations of business operations over the EEYes ONo
last year? (If Yes, please explain)
Pebruary 15, 2008 moved to newly comstructed Global Headquarters
E. . Doesthe Applicant sesk coverage for Subsidiaries (30% or mors ¥& Yes ONo
owned and wholly controlled by the entity identified in “A” above)?
(If Yes, please identify Subsidiaries on a ssparate shoet and all
Application Information shoyld include information for each Subsidiary).

F,  Anychmge in menagement during e last year? BEYes ONo
(3f Yes, please explain} Stuart Scott, CO0 See Attached State document

G. In the past twelve (12) months, hes your tota] number of employees decreased by more
than ten percent (10%) or five (5) omployees, whichever is greater, through any
reduction In forae, systematie lay-off or by closure of any division, office or facility that
you own or operate? : I Yes ONo
(If Yes, plecse complete the Reduction It Fovce supplement (G})

Page 1 of 8
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KL JIL LUIG LOAL WYGEYW Ak 3aivsbinani S oins mmarmeap mas ¢ . _
decrssse by more then ten percent (10%) or five (5) employees, whichever is greater,
through ey reduction in forte, systematic lay-off or by closure of any division, office or
facility thet you own or operate? .o 0Yes XxNo
(If Yes, please complete fHe Reduction In Force supplement ()

1 f, durinng the next 12 months, circumstances of which you are currontly maware makeit . .,
necessary for you to decrease the pumber of.your Bmployees by ten percent (10%) or five :
(5) Employees, whichever is greater, through the jmplementation of any reduction in
force, systematic lay-off or by closure of any division, office or facility that you owm or
opetats (with any such reduction, lay-off or closure not known, anticipated or planned by
you as of the date of this Application), do you agree that you will consult 'with, and adopt
the advice of, a Jawyer who specializes in labor and employment law (may include o-
honse counsel, but only if that connsel is qualified and experienced in the practice of

Jabor and employment law) as respects the implementation of such reduction, Ipf-off or
closure? 5
ves PN 74

£s

L Dots the Applicant anticipate any merger, acquisition, or addition of any operations that
would comprise a twenty five percent {Z5%) or tes (10) etoployees, whichever js
greater, increase over the curent number of employees? 0Yes XNo
(1 Yes, please provide full details on & separate sheet) : ,

K.  Hasauy insurer ever canceled or non-repetved the Applicant or its HYes DNo
- predecessor for this typé ¥ covkige? ™" :
(if Yes, please provide détails on a séparate sheet)  Philadelphia Insurance
denicd renewal September 2007 becavse of -potential EFL claim.

. Financial Information

A, Please answer the following four (4) questions for the Josured Coropany, including its
subsidiaries, for the most recent fiscal year end:  4-30-D7

i) Whatae the Applicant’s total assots? $ &,57D,660,000.

%)  Whatare the Applicant’s total gross revenues? $ 185,585,000,

iy  Doesthe Al;plicant currenfly have:  NetIncome  XEor
NetLoss B ,
Amount § 43,358,000

iv)  Does fhe Applicant cﬁ:renﬂy have: Positive Cashflow O or
Negative Cashflow B¢
Amount§ _(329,635,000.)

B. Has an auditor in the previcus two (2) fiscal years recommendead a “going concern”
opinion of the financial iiféfmafiof foivthb Applicant? OYes BNo
(If Yes, please provide detadls on a sgparate sheet)

i
Pago2of 8

II. Employees (including Subsidiary employes information on a separate sheet)

A.  Number of employess: Full Time: _2, 313 Part Time: __ T 13
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Period Beginning 5/01/ 07 to 4/30/08

B Salary ranges (Including b é.s', n;;.;s;r m:m&ber of full + . Numberof part
dividends and cammi.rsrom ,hme employees time employees
$ 50,000 or less P 71 1/ A 5
$ 50,001 t0 $100,000 s - 0
$100,001 andover  : L . -.57 — 0
c - Doee the Applicant wse seasonal-or tampomry empioyees? 0 Yss #xXNo
Ifs0, when znd how many? - . . ' . :
Arerhesa employees inchided m‘A and B abowra‘? o Yes CNo
D.  Does the Apphicant use leased workers? ) OVYes OINo
If yes, how many have been retained by the Appimant inthe past .
12 months?
Are those smployess mcluded in A and B above? - HYes ONo
B.  Does the Applicant use hdapmdﬁﬁ,mﬁtaqto@? - A Ves Ao -
I Yes, how many work solely & the A]iplimnt? 1

v'&'

“F.  Howmany smployees are 1fft&:%n:l ‘hiwe bhrgajning or offier union None

agreements?
@ Inthe past 12 months, how many m;s, have left your employ? None
Of the above, how many were terminated? Hone

H, Iothe past 2 months, how many other employess bave left your empioy? See At.tached
Of the above, how many were terminated?

IV. Human Resources

‘o

A. Have the Applicant’s meanagers and/or suparvisors attended tralning
and sducation programs/semmars on sexus] harassment and other fypes
of discrimination within the last 12 months? - FYes ONo.

¥ Yes, who bas eitonded? __Supervisory level apd abov
If Yes, who conducts the sessions? _Eaxey Hollsnd, HR Director

3 ?g“ ‘,:}J b ' g Page3 of 8
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B, When were the Applicant’s employment polices/procedurés/handbook
last seviewed by Jabor or e gymeiptqqm;sgrz *" June 2007

. CEFe Lot gy T -

U AL H

Y, Third-Party Infermation

A.  Estimatsd nupiber of smployees with costomer/client cotact: 792

B. s the Applicant condusted staff training on oient and ctstomer #Yes Do

. relations issues such as avoiding discriminatory. behavior within the.. . L
lagt 12 mophs? e -

C. Is the Applicant in compliance with Title Ii of the Amencans With §Yes DNo
Dissbilities Act (building end premises raquirenteiits)? T e

\}I. Loss History

A. Has the applicant repoited all claims to vnderwriters of uh&éfwriters' tepresentatives?
o EXYes DNo
(ifnot, Please complete the attached supplement). * :

VIL  Ofher Material Facls

1 . '
A Please declars eny other Matorial Facts on g separate sheet. None O See attached
{If there are no other Matmza}}apcts,gi;asc,dieck “None™) ,

A Material Fagi is ong likely to influence mmepr.'of;this vigk, the premium charged or fhe
terms and conditions imposed by Underwriters. Iyow are in any doubt as 1o whether a fact would
be considered material, yo should disclose it. All the informatlon requesied in this proposal ts
material

Please also ensure that any additiona} information is attached where
applicable.

P L TR
. . E) . B

Page4 of 8
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The Applicant warrants after full investigation and faquiry that the statements set forth
herein are true and inclade all material information.

The Applieant on bekalf of all proposed Insureds farther warrants that if the information
supplied on this repewsl application changes between the date of this renewal application . 7
and the inception date of the Policy, it will immediately notify Underwritexs of such change. .
Signing of this renewa) application does not bind Underwriters to offer, nor the Appiicaut

o aceept, insurance, but it is agresd that this renewal application shall be the basis of the .
]
;7 Dat:; S mmpurs of Applivant's Authorized Principal of Officer Title :
Ghopr  _Rtth, (... N/
Dafe. Litlo

Jrisurance and will be attached and made & part of the Policy should a policy be issued. C
Siguﬁf'ne of Applicant's Anthorized Human Resources Representative ;

(PLEASE NOTE THAT BOTH DATED SIGNATURES ARE
-. REQUIRED) -

Page5of 8
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SUPPLEMENTAL CLAIM INFORMATION

C':lalmant(;): Q&,ﬂ’ _,m fx&@_ﬁ A

T H

_ Fosition/Thie(s):

* Defendantis):

..?otibm ite(s): ) :

- Clahm gtatus: Incident Vo

Venue;
{Courtor
Agency) -

Dale of act{s) causing claim / incldent

* ' "Date clalm Jincident reported to the

applicank

Nature of Claim end allegaions: ", T et

Names of tefense atforney and law firm:

Name of plaintiff attorney and faw fimn:

If Closed, total pald (defense and loss) & °

 Opem;
1. Clalrmant's demanc:

2. Insurer's defense andior loss reserves:

3. Defenss costs nourred fo date:

4, ppplicant's settlement offer:

6. Applicant's estimate of setflament:

Remadial setion taken to prevent a simflar clem:

Page 6 of §
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Reduction F'n Force Supplement (G

How roany employees were laid off? 16 einge July 2007

 What date(s) did the lay-off's takb place? Tpss T ylly 2007 vo current

Did 'you consult with and follow the recommendations of a lawyer who speoializes in
Isbor and employment law as respects the implementatiori of suth rednction, lay-offor:
closure? i Yes ONo

Were severance packages offered to all laid-off employees? R Yes ONo
Were gigned releases gained from all laid-off employees? ® Yes ONo
Were exit interviews completed with all aid-off mployees? i Yes i No

Did any of the laid off employeesge?ci'yreé.:: ihat they wers considering bringing any sort of
complaint or-claim? ) . DYes Beo

Pleasoprovide available detzils on the sbove. C

Pege 7of &

tp &tttk i
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" Reduction In Foree Supplement (H)

+* How many employees will be Jaid off? /VI/ V: R

Whet dotefs) will the lay-off booffective? e

T S N '

- Dp you agree to consult with and follow the recommendations of a Jawyer who
specializes in labor and employment law.as xespects the implementetion of such - -
. - reduction, lay-off or closure? 0 Yes. ONo

Will severance packagpes bs offered to all laid-off employees? O Yos ONo
Wil signed releases be gained from 2ll laid-off empfoyees? O Yes ONo
Will exit interviews be completed with all laid-off employees? O Yes ONo

Plzase provide available details on the sbove.

. e
PR

Page § of 8




Case 3:09-bk-07047-JAF Doc 2324-1 Filed 12/20/10 Page 34 of 35

SECURITY DETAILS

ATTACHING TO CERTIFICATE NUMBER: AY001670G
ATTACHING TO AUTHORITY REFERENCE NUMBER: AE0]1050G

HEREON: 100%
SECURITY: CERTAIN UNDERWRITERS AT LLOYD'S
PROPORTION SYNDICATE
19.00% AFB 623
81.00% AFB 2623

23
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LLOYD’S

One Lime Street London EC3M THA
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MASSACHUSETTS COMMISSION AGAINST DISCRIMINATION

Iy N\ \

KIMBERLY KELLY, | f-;_.’{\ > v, 3.:3
Complainant ’," 2?.35@3\\196 _ ?;5;1!

o »
V. ".E ‘.,?'" \&{ *l‘ » éa','ﬁ\ 3:\; E

S et o
TAYLOR, BEAN & WHITAKER MORTGAGE CORPORATION,, ™ f}c L /;-f,;}"
Respondent N3 Qf*-'ﬂ_s_z_g}} y

COMPLAINT

1. Complainant Kimberly Keily lives at 1838 E. South Mountain Ave, Phoenix AZ
85042,

2. Respondent Taylor Bean and Whitaker Mortgage Corporation (hereafter “TBW?) at all
relevant times has bad a principal place of business at 25 Braintree Office Park,
Braintree Ma. At all relevant times, TBW employed 6 or more employees.

3. In this Complaint, Ms. Kelly asserts claims of DISABILITY DISCRIMINATION and
RETALIATION.

4. Ms. Kelly began working for TBW on July 21, 2003. At the time of her unlawful
termination on September 16, 2008, she held the position of Senior Loan Underwriter.

5. Inthat position, she reviewed and evaluated loan application documentation and
determined whether the requested loans should be granted or denied. She was assigned
to underwrite loans almost exclusively for one TBW customer, Poli Mortgage.Group
(hereafter “Poli”).

6. Before she took a leave of absence to undergo cancer treatment in March of 2008, Ms.
Kelly was one of the most productive of TBW'’s loan underwriters. She usually
ranked first or second in the number of loans she underwrote each month. Both TBW
and Poli, the customer for whom she primarily worked, were pleased with her
performance and productivity. :

7. At the time of her termination, TBW had set a quota of 7 loans it wanted each loan
underwriter to underwrite each day. Underwriters who during the course of a month on
average exceeded that amount eamned a monetary bonus. Ms. Kelly earned bonuses
almost every month. In her last few months of employment at TBW, for example, she
often far exceeded 7 loans per day. When she underwrote fewer than 7 loans per day,
it was often because Poli did not have as many as 7 loans available for her.

8. In April, 2008, Ms. Kelly, although just 37 years old, was diagnosed with breast
cancer.

9. From May 2-July 25, 2008, Ms. Kelly took Family and Medical Leave Act Leave
(FMLA) leave to undergo cancer surgery and treatment. Her treating doctor cleared
her to return to work at the end of her leave but requested that to minimize stress, she
work no more than 8 hours per day.

10. Ms. Kelly’s job description contained no specific schedule or number of daily hours
she was required to work. She had been told that her position allowed her to set her
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own schedule of hours, She generally worked during regular business hours but she
worked on her own, independently, at home, on her own schedule.

11. On or about July 29, 2008, TBW Benefits Administrator Jennifer Wright called to
say that the company was not willing to accommodate her in an 8 hour per day
schedule. She said that they would approve another 6 month leave of absence but if
she still needed to work 8 hours per day at the end of that six month leave, she would
be terminated.

12, Ms. Kelly told Ms, Wright that she wanted to return to work, that she did not want to
be terminated, and that she was able to return to work now. Despite all of Ms, Kelly’s
efforts to persuade Ms. Wright to allow her to return to work, working eight hours per
day, which would have allowed her to meet and exceed the seven loan quota, Ms.
Wright remained adamant and unlawfully refused to atlow her to return to work. Ms.
Wright said that they would soon would be mailing out the paperwork that would
allow Ms. Kelly to take an additional 6 month leave of absence.

13. On or about August 14, 2008, another TBW Benefits Administrator, Rina Rivera
called to follow up on the leave of absence paperwork, which she said had been mailed
out, although Ms. Kelly had never received it.

14, Ms. Kelly tried again to convince Ms. Rivera to allow her to return to work. Ms. Kelly
pointed out again that her doctor had cleared her to return to work. She also stated that
based on her past performance of often exceeding the daily 7 loan quota, there was no
legitimate reason to assume that she could not meet the quota working 8 hours per day.
Ms. Rivera continued to refuse to refuse to allow Ms. Kelly to retumm to work or to
grant her a reasonable accommodation.

15. On or about September 16, 2008, Ms. Kelly received a cail from Ms. Rivera who again
stated that TBW definitely would not allow her to work on a schedule of 8 hours per
day. Ms. Kelly then asked when the 6 month leave of absence TBW had insisted she
take would end. Ms. Rivera responded “today”, saying that they were letting her go as
of that day.

16. Ms. Rivera then said that she wanted Ms. Kelly to talk to the TBW HR Manager, and
transferred the call to a conference call in which Ms. Rivera, Ms. Wright and the TBW
HR Manager all participated.

17. The HR Manager reiterated what Ms. Rivera had said about Ms. Kelly being
terminated as of that day. In response to Ms. Kelly trying to persuade them to let her
return to work, the HR Manager unlawfully responded that TBW wasn’t willing to
allow her to work 8 hours per day because ‘all underwriters have to be treated the
same”.

18. Ms. Kelly said again that they were just making an assumption that she wouldn’t be
able to meet the seven loan quota. She also said that she hadn’t called in sick in four
years, and that it was unfair to push her out now that she had a serious iliness. She said
that there was no reason to assume that her work performance would be affected by
her cancer. The HR Manager stated that they had no issues with her work
performance, and that her work performance wasn’t the reason she was being
terminated.

19. When nothing Ms. Kelly said persuaded them to change their decision to terminate
her, Ms. Kelly asked why they were terminating her now, when they had originally
said that she should take a six month further leave of absence. Ms. Wright said that she
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had only said that such a further leave might be possible, which was not what she had
said at the time.

20, Ms. Kelly asked why she was being terminated. The HR Manager uniawfully
responded that she was being terminated “because your FMLA leave is exhausted”.

21. In terminating Ms. Kelly, TBW destroyed a career which she had built up through 15
years of hard work, in which she had been able to earn a good living, despite having
no college education. Although she has tried to find another comparable mortgage
underwriting position, she has been unable to do so. Her income has greatly decreased
as a result of her unlawful termination from TBW.

22. Being suddenly fired and deprived of her career of 15 years, while she was already
dealing with cancer at a very young age, was extremely distressing to Ms, Kelly.

23. Ms. Kelly’s distress was compounded when a few days after her termination, Ms.
Rivera sent her a letter demanding about $1900 in reimbursement for the health
insurance premiums TBW had paid during her FMLA leave of absence.

24. Jennifer Wright, Rina Rivera and the HR manager all exercised supervisory authority
over Ms. Kelly, including deciding whether she could return to work after a leave of
absence, and whether she was to be fired. All three of them are employees for whose
conduct Respondent is legally responsible.

COUNTI DISABILITY DISCRIMINATION

25. Ms. Kelly, as person being treated for breast cancer, had an impairment which
substantially limited ber in one or more of her daily life activities.

26. Ms. Kelly was a qualified disabled person, able to perform the essential functions of
her position.

27. TBW unlawfully terminated Ms. Kelly, based on stereotyped assumptions about what
she would or would not be able to do.

28, TBW unlawfully refused to grant her a reasonable accommodation, based on the
unlawful excuse that they did not want to treat her differently from other employees.
In fact, the duty to provide reasonable accommodations that allow disabled employees
to perform the essential functions of their positions requires that disabled employees
be treated differentiy from nondisabled employees.

29. TBW unlawfully terminated one of their most proficient and productive underwriters
because they regarded her as disabled, and feared that she would need more time off
for cancer treatment and/or for .possible cancer recurrences. _

30, TBW untawfully terminated her because she had a record of having, and being treated
for, cancer.

31. TBW unlawfully failed to engage in the “interactive process” required by disability
discrimination law.

32, As a result of TBW’s unlawful disability discrimination, Ms. Kelly has suffered harm,
including emotional distress, lost income and earning capacity.

COUNTII FAILURE TO ENGAGE IN INTERACTIVE PROCESS

33. TBW failed to comply with its statutory duty to engage in a good faith “interactive
process”, to try to keep Ms. Kelly in her job, and to determine whether a reasonable
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acconymodation would allow her to pecform the essential functions of her position.
34, Asaresult of TBW's wnlawful conduct, Ms. Kelly has suffered harm, including
emotional distress, lost incorae and ewming capacity.

COUNT ¥ RETALIATION: VIOLATION QF MGL ¢. 1518 5.4(%)

1. TBW discriminated and retalisted against Ms. Kelly beoause she exercised protected
rights, including taking leave for treatment of a disability, and ceeking = ressonsble
accommadation.

2. As nresult of TBW's ualawful conduct, Ms. Kelly has snffered harm, including
emotional distress, lost income and eaming capacity.

I HAVE READ THIS COMPLAINT AND THE FACTS DESCRIBED IN IT ARE TRUE
TO THE BEST OF MY KNOWLEDGE AND RECOLLECTION

Signed under the pemltics of pegjury,

A

KIMBERLY £HLLY
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Littter Mendelson, P.C,
One Intemational Place
Suite 2700

Boston, MA 02110

Michael Mankes
617.378.6006 direct
617.378.6000 main
617.737.0052 fax
mmankes@littier.com

July 30, 2009

BY HAND DELIVERY AND FACSIMILE (617-994-6024)

Mr. Keith Healey

Administrative Assistant

Massachusetts Commission Against Discrimination
One Ashburton Place, 6th Floor

Boston, MA 02108

Re:  Kimberly Kelly v. Taylor, Bean & Whitaker Mortgage Corporation
MCAD Docket Number: 09BEM01305

Dear Mr, Healey:

Respondent Taylor, Bean & Whitaker Mortgage Corporation (*TBW” or the “Company™),
submits this Position Statement in response to the Charge of Discrimination (“Charge”) filed
by Complainant Kimberly Kelly (“Complainant”)! in the above-referenced action.
Complainant alleges that TBW discharged her because of her disability (breast cancer) and in
retaliation for requesting an accommodation. These allegations are entirely without merit.

Following Complainant’s FMLA leave, TBW accommodated her by allowing her to take
additional time off. Complainant was eventually cleared to return to work by her physician,
but permanently restricted to working no more than 8 hours per day. As Complainant was an
exempt employee, TBW informed her that she could set her own hours, so long as she met her
production goals. Complainant refused, however, contending that she could not perform her
job in less than 8 hours a day. As aresult, she was separated from employment.

The record evidence reveals that TBW did not exhibit any discriminatory or retaliatory animus
toward Complainant, and accordingly, TBW requests that the Charge be promptly dismissed.

L FACTUAL BACKGROUND

A, TBW

TBW is an independent mortgage company with offices located across the country. TBW
engages in the residential mortgage lending business, and as such, originates, acquires, sells

! During her tenure with TBW, Complainant went by both Kimberly Kelly and Kimberly Zeller.

littler.com
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and services residential mortgage loans through a network of mortgage brokers, community
banks, and loan correspondents.

TBW recognizes the value that a diverse workforce brings to the way it delivers these services.
This commitment to diversity is applied company-wide to every facet of employment. While
employed at TBW, Complainant received a copy of the Employee Manual, which contains
TBW'’s statement on at-will employment, Equal Employment Opportunity (“EEO”) Policy and
Americans with Disabilities Act (“ADA”™) Policy. See Policies, Exhibit J. TBW'’s
commitment to ADA compliance is prominently highlighted at the beginning of its Manual,
where it states that it “will not discriminate against any qualified employee or job applicant
with respect to any terms, privileges or conditions of employment because of a person’s
physical or mental disability” and, where circumstances dictate, will “make reasonable
accommodations wherever necessary for all employees or applicants with disabilities.” See id.
To encourage reporting of conduct that violates its EEQ policy, TBW prohibits retaliation
against any individual who invokes the protections of those policies or participates in any
activity protected by state or federal anti-discrimination laws. Complainant signed a form
acknowledging that she received a copy of the Employee Manual and understood TBW’s
policies and procedures. See Acknowledgement, Exhibit 2.

B. TBW?’s Leave of Absence Policies

TBW offers to its employees a generous leave policy. Although not legally required to comply
with the Family Medical Leave Act (“FMLA”) since it has less than 50 employees in
Braintree, TBW offers FMLA-comparable leave, allowing employees who meet the time-of-
service requirements under the FMLA a total of 12 weeks of protected, unpaid leave during a
12-month period. See FMLA Policy, Exhibit 3. TBW’s procedures for requesting leave are
also set forth in its FMLA Policy. See id.

C. Complairant’s Employment History With TBW And Her Essential Job
Functions

Complainant commenced her employment with TBW on July 21, 2003 as a full-time Senior
Underwriter at TBW's Braintree, Massachusetts office. Her direct supervisor was Patricia
Hatton, the Underwriting Manager in Braintree. At all times, Complainant’s employment with
TBW was at will. For a time prior to her leave, Complainant supervisor permitted her to carry
out her underwriting responsibilities remotely from her home in Arizona.

Another unique feature of Complainant’s employment was her exclusive working relationship
with TBW’s client, Poli Mortgage Group. Complainant worked with Poli to underwrite
conventional and private label loans. As an underwriter, Complainant’s duties included,
without limitation, interpreting and applying credit policy guidelines and investor guidelines to
specific loan files, issuing approvals and declinations after determining the best program fit for
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mortgage applicants, providing no less than 95% accuracy and compliance ratio on approved
loans and maintaining Company-set goals of underwriting a designated number of loans per
day. See Job Description, Exhibit 4. Complainant was responsible for satisfying daily
production quotas of underwriting 5 loans (for government-only loans) and 7 loans (for a
combination of conventional and non-conforming loans). See id. Indeed, meeting quota is
listed as an essential function of an underwriter’s job. See id. Underwriters are also required
to work under pressure and meet deadlines, respond to e-mails and phone messages within 2
hours of receipt and to sit, stand, stoop or bend for an extended period (8 hours). See id.

D. Complainant’s Absence From Work

On April 21, 2008, shortly after learning that she had been diagnosed with breast cancer,
Complainant requested information from Rina Rivera, TBW’s Benefits Administrator, about
the Company’s FMLA and disability policies. Rivera provided Complainant with general
information about the FMLA, and copies of TBW’s FMLA Policy, Leave of Absence Request
and Medical Certification forms and a Short Term Disability packet. Rivera also instructed
Complainant to complete and sign the Leave of Absence Form as soon as possible and have
her physician complete the Medical Certification by May 5, 2008,

On May 7, 2008, Heidy Gonzalez of TBW’s Benefits Department followed up with
Complainant to remind her about completing the FMLA paperwork. She also sent duplicate
copies of TBW’s Medical Certification and Leave Request forms to Complainant by e-mail
and overnight mail. Gonzalez informed Complainant that she would extend the Medical
Certification deadline to May 12, 2008,

On May 12, 2008, Complainant told Rivera that she would fax the completed forms to TBW.
Complainant also informed Rivera that she was currently on vacation, “as of May 2™ or 3™,”
and intended to use her available vacation days while taking time off for medical reasons.
Rivera explained that pursuant to TBW’s FMLA Policy, Complainant would be required to use
her accumulated, unused vacation time concurrent with her otherwise unpaid medical leave.

Complainant submitted her completed Medical Certification and Request for Leave forms to
TBW on May 13, 2008, and TBW approved Complainant’s request for leave. See Forms,
Exhibit 5. Since Complainant’s physician had indicated that Complainant’s leave had
commenced on May 2, 2008, TBW informed Complainant that her 12-week leave entitlement
would expire on July 24, 2008, despite her expected return date of September 2, 2008. See
Employer’s Response, Exhibit 6.

2 TBW followed up with and sent reminder letters to Complainant on May 29, 2008 and July 3, 2008, reiterating
that Complainant’s FMLA leave was set to expire on July 24, 2008. TBW also instructed Complainant that she
was required to submit a Return to Work form at least two days prior to her return date and enclosed copies of this
form for her convenience.
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E. Complainant’s Medical Restrictions and Inability to Perform the Essential
Functions of Her Job

Complainant submitted a completed Return to Work Certification Form on July 23, 2008, a
day before her FMLA leave ended. Complainant’s physician noted on this form that
Complainant was able to perform all the functions of her job and released her to return to work
on July 25, 2008, subject to the following “permanent” restrictions: (1) to work no more than
8 hours daily; (2) not to lift more than 5 pounds; and (3) to keep mental stress levels under
control. See Return to Work Certification, Exhibit 7. TBW informed Complainant that it
needed to consider her restrictions. Since Complainant had exhausted her FMLA leave at this
point, TBW permitted her to remain on an excused absence while considering her physician’s
recommended restrictions.

In reviewing Complainant’s medical restrictions, TBW determined that it could not be
responsible for “keep[ing] [Complainant’s] stress levels under control,” and assumed this
restriction was directed at Complainant, not the Company. TBW did not foresee any problems
with Complainant’s other restrictions; Complainant’s job did not require the lifting of more
than 5 pounds, and as an exempt employee, Complainant was able to determine her own hours
of work, so long as she achieved TBW’s loan quotas. When TBW informed Complainant of
this, Complainant maintained that she was unable to meet her quota in 8 hours a day
(contending that it took her 15 hours a day to satisfy her production targets) and, under these
circumstances, she could not return to work,

To further assist Complainant, TBW suggested the possibility of extending her leave. To
determine whether to grant an extended leave of absence accommodation, TBW needed
additional information from Complainant’s physician about her restrictions. On July 29, 2008,
Rivera sent the Medical Inquiry forms to Complainant, instructing her to retumn them by
August 12, 2008, Complainant, however, failed to send any documentation by this date.

On August 14, 2008, Rivera reminded Complainant about submitting the Medical Inquiry form
and extended the deadline to August 19, 2008. Complainant missed the second deadline. On
August 27, 2008, during a telephone conversation initiated by the Company, Complainant
- requested permission to submit the Medical Inquiry form on August 29, 2008, since she had a
doctor’s appointment that day. TBW agreed to this extension and emphasized that August 29"
was the absolute drop deadline. During this conversation, TBW explained that if Complainant
failed to provide documentation to support her need for an extended leave, then the Company
would treat her as having resigned.

On September 2, 2008, Complainant faxed her completed Medical Inquiry form to TBW, but it
did not list any additional information about Complainant’s restrictions. See Medical Inquiry
Form, Exhibit 8. Rather, the Form acknowledged that Complainant’s “job requires days in
excess of 8 hours frequently,” and that Complainant was permanently restricted from meeting
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this requirement. See id. As Complainant agreed that she could not meet her production goals
and her restrictions were permanent in nature, effective September 16, 2008, after nearly five
months on leave, TBW separated her employment.

II. LEGAL ANALYSIS

Far from treating Complainant differently because of her medical condition or due to
retaliatory animus, TBW applied its generous leave policy to Complainant, allowing her far
more time off than required under state or federal leave laws, while ignoring numerous lapses
of procedure. After an extensive leave, TBW eventually separated Complainant’s employment
after she confirmed that her permanent restrictions prevented her from performing the essential
functions of her job,

A.  TBW Did Not Discriminate Against Complainant On The Basis Of Her
Disability

As a general principle, employers are required to provide a qualified handicapped employee a
reasonable accommodation that enables the employee to perform the essential functions of her
position, or that enables the employee to enjoy the same privileges and benefits of employment
as are enjoyed by non-handicapped employees. The ADA defines an essential function as a
“fundamental job duty of the position at issue.” 29 C.F.R. § 1630.2(n). When responding to
an employee’s request for a reasonable accommodation, an employer is not obligated to
remove one of the job’s essential functions. See Kvorjak v. Maine, 259 F.3d 48, 57 (1st Cir.
2001) (“{tihe law does not require an employer to accommodate a disability by foregoing an
essential function of the position™) (internal citation omitted).

Here, TBW fully complied with its legal obligations in its treatment of Complainant. TBW
provided Complainant with an extended leave of absence, despite Complainant’s exhaustion of
her FMLA leave. Complainant’s physician ultimately set forth as a “permanent” restriction
that Complainant would not be able to work more than 8 hours per day. TBW was willing to
allow Complainant to limit her work to 8 hours a day so long as she could continue to maintain
her production quota. Complainant took the position, however, that such restriction would not
allow her to perform the essential function of her job to make quota, Indeed, the Medical
Inquiry Form Complainant provided makes clear Complainant’s own view that her job
frequently “requires™ work days in excess of 8 hours, and that she was not able to fulfill such a
requirement. See Exhibit 8. TBW acted well within its legal rights in holding Complainant to
her quota, as the law is firmly established that an employer need not lower its production
standards to accommodate a disabled employee. See EEOC Enforcement Guidance:
Reasonable Accommodation and Undue Hardship Under the Americans with Disabilities Act,
EEOC Compliance Manual (Oct. 17, 2002) (establishing that employers need not lower
standards of production, whether qualitative or quantitative, to accommodate individuals with a
disability); Mulloy v. Acushnet Co,, 460 F.3d 141, 147-148 (1st Cir. 2006) (stating that the
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inquiry into essential fanctions “is not intended to second guess the employer or to require the
employer to lower company standards™) (internal citation omitted). Given that the 8-hour
restriction was permanent, and Complainant herself acknowledged that she could not perform
the essential functions of her Jposition given this restriction, TBW acted lawfully in terminating
Complainant’s employment.” In other words, because Complainant ‘could not perform an
essential function of her position and there existed no reasonable accommodation that would
allow her to do 5o, she is not “qualified” for the underwriter position with TBW,

Complainant’s allegation that TBW failed to engage in an “interactive process” with her to
identify an appropriate accommodation is frivolous. The “interactive process” is intended to
be “informal” and a means of uncovering “potential reasonable accommodations” that could
overcome the employee’s disability. See 29 C.F.R. §1630.2(0)(3) (emphasis added). The facts
of this case illustrate that this is not an instance where the employer simply rejected any
request for accommodation without further discussion. Here, there was not only a great deal of
discussion about Complainant’s medical restrictions, but significant action on the part of
Company management. TBW provided Complainant with multiple accommodations,
including granting her an extended leave of absence and allowing multiple extensions of the
deadlines for Complainant to submit necessary medical documentation. TBW further agreed
to permit Complainant to work less than 8 hours a day provided that she could meet her
production requirements. Complainant rejected this offer without proposing any alternative
reasonable accommodation. See Phelps v. Optima Health, Inc., 251 F.3d 21, 28 (1st Cir. 2001)
(stating that when an employee rejects a reasonable accommodation offered by her employer,
as Complainant did here, she is precluded from recovering under the ADA for her employer’s
alleged failure to provide a reasonable accommodation). ' Under the circumstances, TBW
cannot be viewed as having failed to engage in the interactive process.

B. TBW Did Not Retaliate Against Complainant

Complainant further asserts that TBW retaliated against her “because she exercised protected
rights, including taking leave for treatment of a disability, and seeking a reasonable
accommodation.” There is clearly no evidence of retaliatory animus. Indeed, if anything,
TBW provided Complainant with preferential treatment, allowing her to remain on leave
nearly two months beyond her expected return date and the exhaustion of her FMLA leave, for
a total of five months of leave. This was despite the fact that Complainant consistently failed to

* Complainant's proposed accommodation is per se unreasonable because her request to be excused from
achieving quota “in essence requires not an accommodation but a redefinition of [her] job.” See Mulloy, 460 F.3d
at 153-154. With respect to Complainant’s restriction “to keep stress levels under control” such an
accommodation has been deemed unreasonable as a matter of law. See Marino v. U.S. Postal Serv., 25 F.3d 1037
(Ist Cir. 1994) (citing Pesterfield v. Tennessee Valley Auth., 941 F.2d 437, 442 (6th Cir. 1991)) (“It would be
unreasonable to require that [the employer] place plaintiff in a virtually stress-free environment and immunize
him from any criticism in order to accommodate his disability.”).
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meet deadlines for providing necessary medical documentation. That TBW extended
Complainant these considerations is inconsistent with any suggestion of retaliatory motive. As
explained above, Complainant’s employment was terminated because Complainant did not feel
that she could perform the essential functions of her job given her medical restrictions. There
is simply no evidence of retaliation.

In short, Complainant’s conclusory allegations of retaliation, unsupported by specific facts, are
insufficient to support a probable cause finding on her retaliation claim.

AFFIRMATIVE DEFENSES

In addition to TBW’s assertion of the defenses set forth above, TBW asserts the following
affirmative defenses: Complainant (i) fails to state a claim upon which relief may be granted
by failing to state the elements of a claim for discrimination based on disability under state or
federal law; (ii) failed to mitigate any damages she may claim in this matter; (iii) fails to show
that the damages she claims were actuaily or proximately caused by acts or omissions for
which TBW is responsible; and (iv) asserts claims that are barred, in whole or in part, by the
doctrines of laches, estoppel and waiver. With respect to Complainant’s claim under Title VI,
TBW asserts that Complainant failed to avail herself of TBW’s fair and adequate internal
grievance procedure for complaints of discrimination, thereby barring her recovery under Title
VIL

III. CONCLUSION

For the forgoing reasons, TBW respectfully requests that the Commission enter a Lack of
Probable Cause finding and dismiss Complainant’s Charge in its entirety. Should you need
any additional information to assist with your investigation, please let us know.

el Wenbe jionn

Michael Mankes

MM/jbm
Enclosures
cc:  Leslie Lockard, Esq., Counsel for Complainant (by first class majl, w/enc.)
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AFFIRMATION OF RESPONDENT TAYLOR, BEAN & WHITAKER

The facts in this Position Statement, submitted on behalf of Respondent, Taylor, Bean &
Whitaker, in response to the Charge of Discrimination filed by Kimberly Kelly, MCAD
Docket No. 09BEMO013035, are not based on the personal knowledge of any single individual.
They are based on information obtained from the records of Respondent and from various
employees thereof. To the extent that I, Karey Holland, have personal knowledge of these
facts, I verify and affirm under the pains and penalties of perjury that the facts contained in this
Position Statemént are true.

arey/Hollahd
Director, Human Resources
Taylor, Bean & Whitaker

Dated: Julygmow
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Notice

Taylor, Bean & Whitaker has a long standing record of employment and opportunity without
regard to race, color, religion, creed, national origin, sex, age, ancestry, marital status, disability,
veteran or draft status or other protected status pursuant to law.

It is the policy of Taylor, Bean & Whitaker to:

*  comply with all the relevant and applicable provisions of the Americans with Disabilities
Act ("ADA"). Taylor, Bean & Whitaker will not discriminate against any qualified
employee or job applicant with respect to any terms, privileges, or conditions of
employment because of a person's physical or mental disability.

*  make reasonable accommodations wherever necessary for all employees or applicants with
disabilities, provided that the individual is otherwise qualified to safely perform the duties
and assignments connected with the Jjob and provided that any accommodations made do
not require significant difficulty or expense.

*  thoroughly investipate instances of alleged discrimination and take corrective action if
warranted;

*  be continually alert to identify and correct any practices by individuals that are at variance
with the intent of the Equal Opportunity Employer Policy.

All employment and compensation with Taylor, Bean & Whitaker is "at will" which means that
employment can be terminated with or without cause, and with or without notice, at any time, at
the option of cither Taylor, Bean & Whitaker or the employee, except as otherwise provided by
law,

The policies in this Manual are to be considered as guidelines. Taylor, Bean & Whitaker, at its
option, may change, delete, suspend or discontinue any part or parts of the policies in this
Manual at any time with or without prior notice. Any such action shall apply to existing as well
as future employees with continued employment being the consideration between the employer
and employee. Employees may not accrue eligibility for monetary benefits that they have not
eamed through actual time spent at work, Employees shall not accrue eligibility for any benefits,
rights, or privileges beyond the last day worked. No one other than the Chairman of Taylor,
Bean & Whitaker may alter or modify any of the policies in this Manual. No statement or
promise by a supervisor, manager, or department head may be interpreted as a change in policy
nor will it constitute an agreement with an empioyee.

Should any provision in this Employee Manual be found to be unenforceable and invalid, such
finding does not invalidate the entire Employee Manual, but only the subject provision, -

This manual replaces (supercedes) all previous manuals for Taylor, Bean & Whitaker as of
March 2007.

~

Taylor, Bean & Whitaker Empioyee Manual Page 3
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ACKNOWLEDEMENT OF RECEIPT
OF EMPLOYEE MANUAL

mmmmm-hmmmmummwmmbmmmwm
Taylor, Bean & Whitaker. The Manual will serve as a guide: # is not the final word in all cases

* Imdumﬂlhﬂﬂup&hiesmlesmdbmefm-@u‘bedh&:m@wcmmcdmchangeal
ﬂnudeMmquzy!onB&m&%ihk«a!mym | understand that this manual replaces
{supercedes) all other previous mantals for Tayler. Bean & Whitaker:

* 1 uderstand thet this manual is not » contract: aeither expressed nor implied and itnposex no kegal
vbligtion of #py kind wpon Taylos, Bewn & Whitaker. | vrdenwtand that Taylor. Bean & Whitakier
is an st will" employer. My amplovment is teeminable a1 will cither by myself or by Taylor. Bean
& Whitaker, regandiess of the. length of' my employment ar the granting of benefits of any kind. Nc
circontanoes arising out of my: employment will alier siy "nt will® employnrent relationship,

*  Jam avwese that during the course of iy employment confidential mformation wifl be made
available o me, i.e., marketing stralegios. cusiomer lists, pricing policies and other related
information. | undetand that this inforvigtion is eritical 10 the sucvess of Taylor, Bean & Whitaker
and must not be given ot or used cutwide of Taylor, Bean & Whitaker's premises or with non
Taylor. Bean & Whitaksr snployess. ki the ovent of termination af employment. whether
vohxitwry or involuntary. I hereby agree nat to utilize or exploit this infarmation with any other
individsal or cotapany.

*  lwderstand that, should the contont of the manun! be changed in any way, Taylor. Besn & Whitah
may require an additional signature trom me 1o indicate that | am aware of and undcrstand any new

policies.

*  lunderstand that my signanure below indicsies thut 1 have received the nunual and read and
understand the above,

b Ly
Employee's Printsd N '

MR Represanative

B 78407y Proa 8 LTINS
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Family and Medical Leave (FMLA)

Taylor, Bean & Whitaker complies with the FMLA (Family and Medical Leave Act of 1993).
Employees, who have been employed for at least twelve (12) months herein, and for at least
1,250 hours during the preceding 12-month period, may be eligible for family and medical leave.
Employees will be returned to the same or equivalent position upon their return from leave, in
accordance with applicable law.

Family and medical leave will be unpaid leave. However, employee must use all of his or her
accumulated, but unused, sick/personal and vacation leave (if available),

Reasons for Leave

Employees who meet the time-of-service requirements may be granted a total of twelve (12)
weeks of unpaid family leave during a 12-month period for the following reasons:

the birth of the employee’s child and in order to care for the child;

the placement of a child with the employee for adoption or foster care;

to care for a spouse, child, or parent who has a serious health condition; or,

a serious health condition that renders the employee incapable of performing the
functions of his or her job.

The entitlement to leave for the birth or placement of a child for adoption or foster care will
expire twelve (12) months from the date of the birth or placement. Spouses employed by the
same employer are permitted to take only a combined total of 12 weeks of leave during any 12-
month period if the leave is taken for the birth or placement of a son or daughter or to care fora
parent with a serious health condition. For his or her own serious health condition, or to care for
his or her spouse or son or daughter, each spouse would be entitled to 12 weeks of leave during
any 12-month period.

FMLA-The Twelve-Month Period

Eligible employees may take up to twelve weeks of leave during a twelve-month period as
specified herein under FMLA. Weusc a rolling twelve- (12) month period measured backwards
from the date the employee uses FMLA leave when available FMLA is calculated.

Intermittent Leave

An employee may take leave on an intermittent basis when medically necessary to care for a
spouse, child or parent, or because of the employee’s own serious health condition, >

Procedure for Requesting Leave

In all cases, an employee requesting leave must complete a Leave of Absence application and
return it to his or her supervisor, The completed application must state the reason for the leave,
the duration of the leave, and the starting and ending dates of the leave,

An employee intending to take family or medical leave because of an expected birth or
placement, or because of a planned medical treatment, must submit an application of leave at
least thirty (30) days before the leave is to begin. If leave is to begin within thirty (30) days, an
employee must give notice to his or her supervisor as soon as the necessity for the leave arises.

Taylor, Baan & Whitaker Employas Manual Paga 27
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Medical Certification

An application for leave based on the serious health condition of the employee or the employee’s
spouse, child or parent must also be accompanied by a “Medical Certification Statement”,
completed by a health care provider. The certification must state the date on which the health
condition commenced, the probable duration of the condition, and the appropriate medical facts
regarding the condition. If the employee has a serious health condition, the certification must
state that the employee cannot perform the functions of his or her job. Taylor, Bean & Whitaker
has the option of requesting a second opinion.

If the employee is needed to care for a spouse, child, or parent, the certification must so state,
along with an estimate of the amount of time the employee will be needed.

Subsequent Medical Re-Certification
Taylor, Bean & Whitaker has the option of requesting periodical medical re-certifications.
Fitness for Duty Certificate

Employees who request leave because of a health condition will be required to submit
certification from the health care provider that the employee is able to resume work without
restriction.

Benefits Coverage During Leave

During a period of family or medical leave, employees who are covered by a health plan may be
retained on his or her health plan under the same conditions that applied before leave
commenced. To continue health coverage, the employee must continue to make any
contributions that he or she made to the plan before taking leave. If the employee chooses not to
continue coverage during the leave, he or she may elect to reinstate coverage (without a waiting
period) upon return from leave.

Taylor, Bean & Whitaker will continue to pay its share of insurance premiums for employees for
a maximum of three (3) months while an employee is on a FMLA leave of absence. However,
the employee will stili be responsible for his or her portion of the premium. The payment
method will be discussed in detail upon commencement of the leave,

Employees continue to accumulate service and vacation (if vacation is offered) while on family
or medical leave. However, employees do not continue to accumulate sick days while on family
or medical leave. An employee who takes family or medical leave will not lose any employment
benefits that accumulated before the date the leave began.

Restoration to Employment Following Leave

An employee eligible for family and medical leave will be restored to his or her former position
or to an equivalent position. Taylor, Bean & Whitaker cannot guarantee that an employee will
be returned to his or her original job.

All applicable leaves will be applied towards FMLA ieave. FMLA does not supersede any state
or local law that provides greater family or medical leave rights,

Taylor, Bean & Whitaker Employee Manual Page 28
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Taylor, Bean & Whitaker

Job Description Form

Division/Department: Undarwriling

Location: Nationwide

Job title: Underwriter

Reports to: Underwriting Manager/Chief Cradit Officer

u Full-time ¥ Exempt
0O Part-time . 0 Nonexempt

[

4 & & 8

Essential Duties and Responsibilities:
Reviews and makes a collateral decision on all tevels of Conventional and/or Government and/or Non-conforming loans.
Goal is 5 Toans per day for Government only and 7 for combo underwriling of Conventional and Non-conforming.

Interpret credit policy guidelines and inveslor guidelines and apply them {o specific loan files 1o perfect for sale
on secondary markelplace.

Effeclively and quickly communicale any argas of concern with a loan file (o Banks, Brokers, Account Fxceiireny
and Internal TBW stalf.

lssue approvals and declinations after first searching all svenues Vi muliiple progeams (o daermn . ey
program fil for the applicanl.

Maintain a goal for underwriling of designated number of toans per day

Maintain a nol more than 48 hour Wrn lime on new loans.

Maintain a nol more than 24 hour turn ime on conditions.

Provide no less than a 95% accuracy and compliance ralio on approved loans.

Must be able o work under pressure and meel deadfines while mainlaining a posttive alltude and prova.
exemplary customer service.

Respond to e-mails and phone messages within 2 hours of receipl.

Maintain a knowledge base of ¢redil policy, company programs, ragulalions and company policies.

Be available for continuing education as provided by TBW.

Conlact immediate supervisor whether Team Leader or Underwriting Manager with underwriling concems.

Perform relaled duties as assigned by supervlsor i

.

»
Education andlor Work Experience Requirements:

Minimum 7+ yrs Underwriling exp
Exceltent oral communication skills, including abilily to effeciively communicale with internal slaff and exiernal
cuslomers

Detait oriented

Ability to work independently and lo carry out assignments to completion within parameters of inslruclicns given,
prescribed roulines, and standard accepled practices

in dapth knowledge of auiomated underwriting systems.

Knowledge of basic computer software programs to include Windows, Microsoft Word and Excet, Internel and
Microsoft Cutlook

High school diplorsa or GED

Physical Requirements

Must be abie to sit, stand, sloop or bend for an exlended period (8 hours).
Must be abie to ift and carry up to 10 Ibs.
Musl be able to listen and speak clearly on telephone.

R

Title:

Approved by:

" Employee signature: " ) ’ ' Date:
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@85/13/20888 15:54 6B28BITEE7Y THE Uk STORF patse Y

o i Rino Kiverm

23132 9413

Leave of Absence Request Form

The Farmiy & Mudice! Loava Act ks 8 feders! rogulsion that aliows ekgible employees tu take [ob-protectod, unpaid leave for up 1o & loiad ol 12
warkweeka i o roling 12-month period dua 1o an FMLA-qualifying reason, This request must e complatad on asch ocoxsfon that an smplay
notiles Teylor, Heen & Whiaker of the nead for FMLA leave Including ieave dum o a seriols health condlilon® covered by workor's
cnmpensation. Ondy one such réquest |s required in cases of inlermitionl o retuGud scheduls leaves, unless the cheumslancea ragarding the
leava thange. I the svent of Linfoneseen laave, this Raquast will he provited 1a the eniployse by mail of ptheiwise as soth 3g poasible.

T R e i
mploye ortaatio

Byfmplogee: -~ . - : . i

A Inip
77 ' — . .
Kuners o0l L. Harweit Rt Phoeqix AZ 85041 ooz ¥ 574
Employae's Natno - Pontpd Mailing Addrets Conlgt #
Braintree, M Pty Hadhrs 7809521706 . _ .. .

Employes's Oeparlment & Offke Localion twwnachdie Superssor Name § Exinrsion SUErAsUTY Bl

0. Expecied Leave Doles.
My leava 15 axpecied 1o begln 5@0‘3 candendon __ 31 LY f09F & i ey o1 ,I,'r.»?- Ao

. Dale - imkidhye Diatds -omendchliv L

Request is for: [E’ﬁﬂnuow laave [T hutermitiert keave ] ttodueed Sl
Requested inermitan! or reduced work schadule . e

C. Reason for heave,
Leayr Requested {Chack ali thet applies):

FMLA  [JCalifornie Family Rights Act  [ICalifornia Pragnancy Disatulity Leave [(IMassachusetin Mutently Leave Azl
{1 Other

Raquasled leava of absence 15 dug W tha foliowing qualifying evenl:
L'l/\:ue 10 my serious haakih candilion® Ihel rendera me unable 16 perform one or morg asseabal functions of my job

] Bwth of my child
[3 The placemant with me of & child for adoption or foster care
i'T Tocare far my chilid within the first twelve months following birth or placement

(] Because | am needed to care for my 7] snouse (a8 defined by state law), who has a serlous healih condhiol;
parani (excluding in-law), who has 3 serious health condhlon; o
child [under age 18, unless be or ahe it neapable of sef-care becauso of a
mamal or physical digxbty), who has & seanus hephh gondition.
0. Pay Stelus Dudig Leave,

Pler TBW'S Leave of Absenci pohicy, you mush axlisust afl avallnbde, unuserl sickipersonot ftine & s vaestien ling
concurrant with FMLA lsave. | omployoe N no avatable tive, the laave 6] 3050060 wall B singaid.

E & (i) ledoamen X
| acknowledge that | have recelved a copy of the FMLA Notica. | acknowledga that it s my raspansibility by ensuie $at iy
cohtact information (Le., address and phone numbar) is ypdated and securats (see yowe Human Resaoes Tinpmt v

! auihorize Taylor, Bean & Whitaker's through a Human Resgurces Represcniativ 10 ooniact iy or g sy S S
Zara providerior purposes of obtaining clarliying Information and authenticity of the FMLA Medical Carulicaliun. f e

)ﬁ%{" i wg:g{éé{aﬁ_

An gmpioyee whe fratdulently obigins FUMLA legve will be suljec! B hidiplizgly action, u o and including tamra e ling

Employee’s Signelure

' For Lhuo §MLA definifions Refer to the “serious health condition” included with the Medical Certification.
Rov. .Ian .

&, receiv.
el 37
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¢ LE T R A i
B5/13/2088 15:54 6E28898887 THE UPS STORE hagwy

Gertification of Health Care Provider (Family & Medical L eave Acl)
: FMLA Medical Certification for » ... . L o
This form must be complsied when requesting Family Medical Leave aiw 19 Wity et eave of Amiiwe higpies f ana ! W e

& Whitaker resecvas the right to reques! adirditional informalion o vaitly medizal cerlilcsur, Ty
not be kept in an employeas personnal fila.

{Begtioni-To s Completed By Em ployae

5 E AT st oy s et | il

Employee's Name: /ﬁm&ﬂdj&/&; Cantact Number: _é,Qi?:j_fg_':_f_ 39

Reason for isave:

By slgnlqg below, | authorize the health care provider to relsase the following medicat information for the purpuse of
detesmining compiiance with the Famifly prd Meical f.eave Act

Employae's Signature:

An empioyes who lrfytiulently Etains FAMLA leave will be subjedt
to disciplinary &ction, upth and fncluding teminstion.
Seoilon 11 To B Gomplstadby Health Oaw Proviger - - TR ]
| questions musl be snswered and oll informalion completed for FiALA appreve] io be granted. ’ B

e

1. Does the patient's condltion quelify under any of 1he Family Medical Leave A calegories doscrben nn Dage 37
if 50, please check the applicable calegory

{NET rospital Care {4)] chronic Condiinng (ﬁlm Tiexnmenis {Nan Chraran
()00 Absence IPlus Treatment: - N
Cifice Vislts Data/s: rnvddlyy mmiddiyy mnvillyy
(3} Pregnancy (S)[] PermanentiLang-lerm Conguions [ none of ihe caiegones st dla
- As FMLA certification, briefly describe the madiesal facts and gtate how the medicat facts maal 1he cilivi of an

FMLA qualifying serious heslth condltion:
Intacky43] arargma - L¢ 0 A reqr eI ‘J;‘.;/’Z 4T (g
R hon terapy snd chems 5 u/é/,d/ 0L

2. Date the serious health condition bagan or date seen for this condition: Y2270 . .
a. I Maternity related, estimated date of delivery:

4. Is the employee abie 10 perfarm work of any kind?
(e {o e aff g 8 i a2

Fleasg net

I

No [j4” It no, the emplo;;aa wil pet be parmitted ta work yntil a Tayior, Boan & Whitaker's Retum i Work Form
(Medical release) Is provided by the health core provider, .

85g ingicate the restriction BiOVes LN 2 €
b SUAYS o

= - 3 na W% 11!
nesitlen. {DOES NOT APPLY FOR MATEW}O

Ca1ar QLL-”@W'{ .

Yes [T} ) yas, are there any restrictions egarding perfonpance of the sssentinl fungtions of the posiion?
Check applicabla resticton(s) alleching majer Ute autviney andior peviormanca of the essoniiu? loadtions ol Hn poskgy
Clearing for self Cllisten talk Bs‘nm‘ng [lwork soated onky
[Cleencentrating [na bending iaaching [standing

hearing Cna driving Oseeing [ fwalking

interact with others  [Tno wisting/climbing Llperform manuatiasks  [no squatting, hneting of Lrivensg

[Clno tifting, carrying, pushing or pulling greater than lbs
Cother (explain)

Reuv, Apr08
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-

PaGE (476w
85/13/2688 15:54 6EB28898887 THE UPS STORE N4858 WEE G

Centifican of Health Care Provider (Family & Madical Leeve Act)
FMLA Madical Certification for Emplayee
Page -"»

Ltstements given bty ss unknown’ wil e rnried for clurtfeation, Plogae give estinuls.

@ Tetermine the type of isave necussary as a resull of the employee conditon;

Continsous - Unable to work from 4 / 28 /9 g teough 9 / !/ ZO@A’:

MMDDYY T MMIDDAY

[0 Intermittent - Probabie Duration: Gie for2 weaks, 3 manths)
{Attach schedule of traatments/office vishts)

l;?bw many hous(s} perday? _ Huw many dnyla) per veeek (51
g
{7 Reducad work scheduls - Prababla Durstion Daw Reaged Prom - tiraegh
MDYy ALY
How many day(s) par woeelds)? _

‘. aea .

How many houwr{s) per day?

For intetmitient or redused work scheduls:
(a) provide sn sstimate of the probable sumber trearments {l.e. 5 iregiments) and

(b) imterva; between such additional trealments {L.&. every two weeks)

5. Ifthe condition Is & chionle conditio: s the patlent presently incapacttsled'? [} No [ Yas

{a) il yes, intlicata the #kely durstion: (is. wo hoyrs) and

(b} frequency of spisories of Incapacity”. (i . daily, twice 2 week)

@ I addilional treatments will be required for the condition: CAC

(a) provide an estimate of the prabable number of treatments, (1e 3, 7) ’) ) i .
if any of these additional reatments will be provided by anether provider of health care services fi.g. speciulist,
physivel therapilst, cemer) plaase stata the nature of 1he tregtments:

if a regimen of continuing treatment by the patient is required under your supervizion, provide 2 general
descriptlion of such ragimen (e.g., preseription drugs, physical therapy).

AT P2 %4/4@@4 o 8/5/% _

Signature of Heallh Car¢ Hrovider ‘ Date :

130 W Avwelly Sk 12 (gr 27 0m oY
Z.Q,V-ZQ”; /‘("Z- C?ﬂjry‘ p umbsr vpe of Praclice

! *Incapacity,” for purpases of FRLA, & delinad to mesn inubility 1o work, Bdend school or parfon other raguler dally activities dus 16 e Senous
haaiih conditon, irestment therefore of recovery thers fraim.

Rev. Apr 08 ) ) P
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Employer's Response
[Section < To:Be Completed by HR Representative

Employee Name:  Kimberly Kelly

A, EMLA Requestiiatiatron
(] Deporuners uulsted wave dut 1 eomlin & & abueio

05/02/2008

Employee requested leave

and 1s expected |0 and on of about ; 09/01/2008

Leave will or has commenced on

B. Prelminary Leave Designation. .
[¥] Employee has been employed by Taylor, Bean & Whitaker for atleast 12 months {consecutive of non-conseéculiie)

[¥] Employee has worked at teast 1250 actual work hours in past 12 months (exciuding paid leaves).
%l Roliing year alloiment of FMLA (12 workweeks} has pot been exhausted.

Note: This does not indicate final approval of leave, Human Resources will make the final delerminanon once all appropriale
documentation has heen recaiverd,

[ Employes is provisionally eligible for FMLA leave,
& Employee is eligible for FMLA leave,

[0 Employee has been employed by Taylor, Bean & Whitaker for

[ Employee is not eligible for FMLA leave. Reason:
less than 12 months (consecutive or non-conseeutive)

[T Employee has not worked at least 1250 actual hours i pasl 17
months {exciuding paid leaves)

[ Rolling year alotment of FMI A (12 workweeks) has bion
exhavsied

£ Dvd not prowide empieyar watn & st 30 din 5 e,

C. Available Paid hme balances as of _ __bs/14/2008 dian
SickiPersonal time balance: 0 Macalion nainnee 24 hiry
D. Eist date without.pay (if applicable): 05/21/2008
E. Medical Ceflification requited [X} Yes [] No Date requirad ‘ i
(Alicast 15 days alter yousre nobibied ol fius requiemon!)
F. Ipsurance,

fx] Owing paid leave, insurance pramiums will be deducted from employee's paycheck. in the event of unpaid leave. the
following payment option will appiy.

[J Employee will pay premiums the 1w of every month in which premiums are due in the amount of $___
(‘rou will have a 30-day grace period In which o make a payment, If payment 1s 30 days lale, your coverage may be cancelied)

%] Employee will schedule a re-payment plan upon return to employment
3 employee currently does not have insurance deductions through Tavior, Bean & Whitaker.
G. Return-To-Work Statement,

Employee (select one) [] will [] will not be required to provide a return-to-work statement certifying that he or she s able to
return-to-work prior to belng restored to employment. (See Saction VI for an explanation).

H. DRepartment Cerlification.

( centify that, on 04/21/2008 (date), the FMLA Righis Nolice was (select one)
{7 hand-deliverad [ mailed [3 faxed ] inter-cfficed # c-matled
Bina Rivera . 352:650-8413 fvera@aviorbenn com .. snaizo0s
HR Representalive's Signature Phana Numbar £ -mai Addrass caly
\ N
. | i l“’\i i,

Rev, 1108
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Employer's Response

Employee Name: Kimberly Kelly
[Section Wi - To Be Completed by HR Representative
A. Key Emplovee Designation, Check only if applicable. [[] Employee is 2 key employse (as defingd by FMLA regulaton « #

[} have [] have not determined that restonng you 1o employment at the conciusion nf FII A iedwe Wil wluse oty
and grievous economic harm o us as discussed in Section 825 218 of the Famly and Modiwal Lowmve

At

B. FMLA RequestNotive, & Received S/13/08

C. Medical Cenlification. (9 Received 5/13/08

D, Re-Cerificalion required [Qves [XNo [ every ... daysior contirunig iy
O every _ days for ineimitlent ieave

E. Adopfion/Foster Care Documentation, [} Recerved [ Completed

Comments

F. Leave Approval

[®] Your leave of absence is approved and will be counled against your FMLA leave entittement
[ Your leave of absence wilt nat be counted against your FMLA lsave enfitlement,
Reason: [] Not a qualifying reason for FMLA. ] Medical certification not provided.
[ Adoptienifoster care documentation pot provided.
{1 Does not meet the eligibility requirements for FMLA

3 Other
Comments:
Rina Rivera 7 & . 352:-550-0413 0571442008
Human Resources Signature Phona Nurmtss: -il

0 I W B e D e

Excepl as expleined above, you have a nght under the FMLA fof up 10 12 weaks 9l uspan loayvie 1 4 1. i
Also, your haalth henelits must be maistaned dwig any penod b URpNL jeave UG IFQ S GO, g ! e Ll R vl b s,
wusl be reinstated to the same of an squivalent posiion with the seme pay. penelils, and lermns and condinons ol employment Lr oy miut e
leave, If you de nol return to work following FMLA leave for a reason olher than: (1) the conbnualion, recurrenca, or onsel ol a senoui heulih
condition which woLld enflle you to FMLA teave; or {2) other circumstances beyond your conlral, you may be required lo reirmburse us for ou
share of health insurance premiums paid on your behalf durlng your FMLA leave.

=1 B
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A7-73%-@R 11:44 FROM- TN AL
PR e 1 RO RN SPIRHD 0D SSINeED BUIDER OO (J) U8ys DRG0 100 iUty Sk 1 R nnda e e T e 2 .
{515 NE 24tk Srast, Qzaty, I8 AP o by &n! o eradBaiobitanait A, of B AAunt s 812 e e

Return to Work Certification
Form

FmninpAn Mama: | ast / H First P )
¢{ /[/mécm; _
Wonnelyer o B0 vt ay
Deportenant Contnet. i

Telaphona: é@? A *@ﬁb
b - B - HS0!

PLEASE COMPLETE THE FOLLOWING AND FETUNN DIRECTLY YO YIIE DEFARYMONT PRIOR TO THC RETIURN TO WOIK DAYC,

Please revigw the attached job descriplion. B‘ym able to perform all the funcrions af hus or hier jolyl
(-4

[3 No [ Yeu witl st nans e ¢t ammatantos

B Please list any restictions of describe accorrnudations which the depnl'l'mtnl shouu: FOTIOw ]

B ) B Ao whrk nO more S0 ¥ Aoy rfaurf/r

T b fo W mores BN 7R
] % PZZS& Kaup rnonts) SHress /eyeé‘) pnger Cortro/.

Bl Ao there restnchions: ménanem [J Temparaty, unal {date)-

Bl Wil additional rreatments be required? (o.g. docior appointineats, physical thatapy) @’( ] Ne |
Bl srovide schedule of seamanis of visits {e.g. 1x 3 week Jor 6 weeks, 2x a month for 8 months):

W, -/ﬂal%?m{ pdﬁm{s ml Mtﬁ,“”" q/? id/o‘{’}"‘f [;7( ¢ 1,5 cfaquobe

o, e frd

Cornmeants:

Emca!oyee s released to return 1o work effective (date): 7 -

i Name of Heaﬂh Care Prowdcr @-My d '7' - Md:%?//%m‘ m

- EEIITRY Y L o
B ncaress of Health Care Providen; tﬁ%}() ﬁ’)@yr/;ﬂ( )*L 4’/(“/ ,_/43; 0, A Jv e,f

[EELIE T Phid SRR { YRS U AR AR

lidatetgopr Q0 743/08 i

&‘ ) Fy'ﬁf' ;{ 20 L
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@39/92/2888 12:86 498——83‘3,—?93 FEDEX KINKO'S 2313 PAGE B1
. L

At Kma Kivera

MEDICAL INQUIRY FORM IN RESPONSE TO AN ACCOMMODATION REQUEST

A. Questions tp help defermine whether an employee has a disability.

"'"?

A person has a disabliity under thé ADA if the person has an Impalment that substantially hmis

has a disabilily:
Doet the employee have a physical or mantal impairment? YesKI No [}

Limaechont, uge.(0) Aym

one of more major life activities. The following guestions may help determine whether an employee .

What is the impairment?
a0 40 (e wr,}@rg .
Is the impairment long-term or permansnt? Yes§  No []
If not permanent, how long wlll the impairment likely last? Uncectain v
Is the employee substantially limited in one or more ves$Z] No [D)

major life activities?
If yes, what major life aclivity(s) ls/are affected?

E]’Caring For Self CJwaking [JHearing Litting

Performing Manual Tasks TxIReaching [_]Speaking CJConcentrating ~§rvam_t
Breathing Thinking [_JLearning [__JReproduction d’é_\)\tﬂ

[_Jworking [JToileting < Sitting

F&0mer: (describe}
Interacting With Others %Standing [ ]8eeing Slepping w'g%% Shep
S P>

] >

It . . . . . o R ,, .
Please describe how the timitations affect the major life actw%}hw e . ey

+£h W UsSe. oL Ay N
D CMJS ; Hh o Unableho usorie qreaﬁer' than 'E)h\"."-/c%

l i
¥

reprhoq OF £) “qre

E. Questions to help determine whether an accommodation is needed.

An employee with a disability is entitled to an accommodation only when the accommodation is
neaded because of the disability. The following questions may help determine whether the
requested accommodation is needed because of the disabllity:

VWhiat TrmitaBon(s) 16 inenering with régular altsndance and/or job paiformance ?

o7l

Whal job funclion(s) |5 The éiployee having Trouble performing because of {iie Timifation(sy?

Workang qreaden Han B hows clenky,

ob wequird deygt in eSS ©F B hows

Developed by the Job Accommodation Network

How does 1he employee's mitation(s) ntertere with his/ner ability 1o pertorm e ]Ob\funchanfs X
rapprley
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B9/82/28BB 12:86 48R--893-8793 FEDEX KINKO'S 2313 PAGE 82

(Page 20f2)

MEDICAL INQUIRY FORM IN RESPONSE TO AN ACCOMMODATION REQUEST |

o - -

C. Questions to help determine effective accommoedation options,

If an employee has a disability and needs an accommodation because of the Jisabiily, the
employer must provide a reasonable accommodalion, uniess the actommadation poses an undug
hardship. The followirg guestions may help delermine effective accommodations:

| Do 'you have any stiggestions regarding possible accommodations? If &0, whal are they?

6 hour work. o

How would your suggestions be beneficialto the smployee or improve The employee's job
performance?

Worle iy aceowlanee. vyt health 1sewe
guali I rons  and c.m/)»?f@/ OF S¥rass

D. Commeants,

Rear edareng S i3 vepuues’ FO7 ;
an B hour WWEARy Cawidy kL 29 56’%’25/3*‘2
KD @ OMPSVZOr! al bw:? W (7

a [l WWMMS‘ insss ang um@ffgﬂ//zy gwyﬂf/'ﬂ

ool Draatrnind todo Fo paruut ]

Medical meessianal ignature

Developed by the Job Accommodation Nebwerk
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NESSAGE CONFIRMATION JUL~30~2009 05:20 PY THU

FAX NUMBER :
NAME H

NEME/ NUMBER t 16179946024

PAGE ¢ 31

STERT TIME t  JUL-30-2009 04:54PM THU
ELAPSED TIME :  25°44"

MODE :  STD ECM

RESULTS : [ 0-K)

FacsimEe COVER BHEET
July 30, 2009

To: M, Kaith Healey, Admin. Asalstant Fax:  (017)994-8024  Phone:

MCAD
Fux #{s) varified before sending (initial):
From:  Michael Mankes Fax:  617.737.0052 Phone:  B17.378.6066
Langth, ncluding this cover letter: Y Pages -

If you do not receive al pagas, pisase call Sender's Phone Number.

Mossuge:

ConFmeENTIALTY = The Information contained in this fax messags ks intended only for the parmonal
and confidential use of the designated reciplant(s) named above. This message is s communicstion
from attomeys or thelr agents relating o pending legal matters and, as such, is intended io be
priviisged antd/or confidential. ¥ tha reader of this messege is not the intended reciplent or en agent
s responsible for delivering i 1o the intandad recipient, you are hereby notified that you have recelved
; this decument In error, and thel any review, deseminaton, distibution or copying of this message is
sirictly prohibited. IF you have recsived this communication In error, plasss nolify us Immeiately by
¢ telephone and retum the orgingl message o us by mali. Thank you.

: Tranemittel Compietad: _____ smipm  CleniCode: _  Userhumber M7z

Litlles Mandeison, P.C.

na Internsiiona ace, suite ., Boston, MA 02110
Tel: 657.375.8000 Fax: 817.737.0062 www.lIttier.com
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Littler

1 Labor L Selutorsy

FACSIMILE COVER SHEET

July 30, 2009

To:  Mr. Keith Healey, Admin. Assistant Fax: (617)994-6024 Phone:
MCAD

Fax #(s) verified before sending (initial):

From: Michael Mankes Fax: 617.737.0052 Phone:  617.378.6006
Length, including this cover letter: Sy Pagés

If you do not receive all pages, please call Sender's Phone Number,

Message:

CONFIDENTIALITY — The information contained in this fax message is intended only for the personal
and confidential use of the designated recipient(s) named above. This message is a communication
from attorneys or their agents relating o pending legal matters and, as such, is intended to be
privileged and/or confidential. If the reader of this message is not the intended recipient or an agent
responsible for delivering it to the intended recipient, you are hereby notified that you have received
this document in error, and that any review, dissemination, distribution or copying of this message is
strictly prohibited. If you have received this communication in error, please notify us immediately by
telephone and return the original message to us by mail. Thank you.

Transmittal Completed: am/pm  Client Code: User Numbaer; _ 1472

Littler Mendeison, P.C.
Gne International Place, Suite 2700, Bostan, MA 02110
Tel: 617.378.6000 Fax: 617.737.0052 www._littler.com
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The Commonwealth of Massachusetts
Commission Against Discrimination
One Ashburton Place, Boston, MA 02108

AUS 19 200 Phone: (617) 994-6000 Fax: (617) 994-6024

Kimberly Kelly
1838 E. South Mountain Avenue
Phoenix, AZ 85042

Leslie Lockard EstgL

The Law Office of Leslie Lockard, P.C.
1500 Providence Highway, Suite 33
Norwood, MA (206,

Michael Mankes

Littler Mendelson P.C.

One International Place Suite 2700
Boston, MA 02110

RE: Kimberly Kelly v. Taylor, Bean & Whitaker Mortgage Corporation
MCAD Docket Number: 09BEM01365
EEOC/HUD Federal Charge Number: 16C-2009-02547

PROBABLE CAUSE FINDING

Dear Parties/Counsel:

You are hereby notified that I have found probable cause to credit the allegations in the abovereferenced complaint.
A copy of the disposition is enclosed.

The Commission is charged by statute (G.L.c.151B, § 5) to try to enforce compliance with the Commonwealth’s
anti-discrimination laws without resort to a public hearing. To this end parties and counsel are required to attend a
conciliation conference at the Commission’s office on_{ypve olp: g L0 .0.M

Conciliation is difficult or impossible unless persons with authority to settle the case are present. The officer
designated to appear for a business or other entity must be familiar with the case and authorized to offer an
appropriate settlement.

Complainant’s counsel should send a written pr%osal of settlement to Respondent’s counsel not less than 10 days
before the scheduled meeting. We aiso require that parties hold preliminary settlement discussions at least five days
before the conciliation date.

Be predpared to spend one to two hours at the conciliation session. Faflure to attend the session may result in
immediate certification to public hearing and/or imposition of sanctions for costs incurred by the Commission
and the opposing party. Furthermore, Complainant’s failure to attend may result in dismissal of the case,

No continuances will be granted except upon written motion to the Conciliation Clerk with notice to the opposing
party and upon a showing of good cause. Please direct commespondence b Vanessa Davila via fax at (617) 994-6024,

Very truly yours,

e

Invéstigatirig Commissioner

MCAD Docket Number 0SBEMO013035, Probable Cause Cover Letter Page 1
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INVESTIGATIVE DISPOSITION
Case Name: Kimberly Kelly v. Taylor, Bean & Whitaker Mortgage
Corporation'
MCAD Docket No.: 0SBEM01305
EEOC Docket No.: 16C-2009-02547
No. of Employees: 15+
Investigator: Pamela Myers
Recommendation: Probable Cause

Introduction

On May 20, 2009, Complainant filed the instant complaint alleging that Respondent failed
to provide her with a reasonable accommodation for her disability (cancer), terminated her
on the basis of her disability and retaliated against her for requesting an accommodation in
violation of M.G.L. c. 151B, §§ 4 (4) and (16).

Complainant’s Allegations

On July 21, 2003, Respondent hired Complainant as a Senior Loan Underwriter.
Complainant alleges that her goal was to underwrite at least seven loans. She alleges that
she earned a bonus almost every month for exceeding her quota. If she did not earn a
bonus, she alleges it was because her client had less than seven loans available for her.

In Apiil, 2008, Complainant was diagnosed with breast cancer. From May 2, 2008 to July
25, 2008, Complainant took an FMLA leave of absence to undergo surgery and treatment.
Complainant alleges that her doctor cleared her to return to work but requested that she
minimize stress and work no more than eight hours a day. She alleges that in the past, she
had no set hours or specific schedule so she generally worked during regular business
hours and then at home on her own schedule.

On July 29, 2008, Complainant alleges that Jennifer Wright, Benefits Administrator
notified her that she would not accommodate her request to work eight hours a day. She
alleges that Ms. Wright told her that she could take a six month leave of absence but if she
needed to work eight hours a day upon her return, she would be terminated. Complainant
alleges that she told Ms. Wright she wanted to work but Ms. Wright refused to allow her to
work with her accommodation. On August 14, 2008, she alleges that she tried to convince
Rina Rivera, Benefits Administrator, to allow her to return to work but to no avail,

On September 16, 2008, Complainant alleges that Ms. Rivera confirmed that she could not.
- work eight hours a day and terminated her. Complainant alleges that she then participated

! On August 24, 2009, Respandent filed a Voluntary Petitionunder Chapter 11 in the United Bankruptcy Court for the Middle District
_of Floride, Jacksonville Division.

Kimberly Kelly v. Taylor, Bean & Whitaker 1
09BEMO01305
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in a conference call with Ms. Rivera, Ms. Wright and Karey Holland, Human Resources
Director. She alleges that the Ms. Holland reiterated that she was terminated as of that day
and stated that Respondent “wasn’t willing to allow her to work eight hours a day because
all underwriters have to be treated the same.” Complainant alleges that Respondent denied
approving a six month leave of absence for her. She alleges that Ms. Holland informed her
that she was being terminated because she had exhausted her FMLA leave.

Respondent’s Position

Respondent denies failing to provide Complainant with a reasonable accommodation,
retaliating against her and terminating her because of her disability. Respondent hired
Complainant as a Senior Underwriter in its Braintree office. Her direct supervisor was
Patricia Hatton, Underwriting Manager. Prior to her leave, Ms. Hatton permitted
Complainant to work remotely from her home in Arizona. As anunderwriter,
Complainant’s duties included interpreting and applying credit policy guidelines and
investor guidelines to specific loan files, issuing approvals and declinations after
determining the best program fit for mortgage applicants, providing no less than 95%
accuracy and compliance ratio on approved loans and underwriting a quota of loans a day.

On April 21, 2008, after being diagnosed with breast cancer and upon her request, Ms.
Rivera provided Complainant with copies of Respondent’s FMLA Policy, Leave of
Absence Request and Medical Certification forms and a Short Term Disability packet. Ms.
Rivera also instructed Complainant to complete the Leave of Absence Form as soon as
possible and have her doctor complete the Medical Certification by May 5, 2008.

On May 7, 2008, Heidy Gonzalez followed up with Complainant about the paperwork. Ms,
Gonzalez extended the Medical Certification deadline to May 12, 2008. On May 12, 2008,
Complainant told Ms. Rivera that she would fax the forms and that she was on vacation,
intending to use her vacation days while taking time off for medical reasons. Ms. Rivera
explained that pursuant to Respondent’s FMLA Policy, Complainant would be required to
use her accumulated, unused vacation time concurrent with her unpaid medical leave. On
May 13, 2008, Complainant submitted her Medical Certification and Request for Leave
forms to Respondent and her request for leave was approved. Because Complainant’s
doctor indicated that her leave commenced on May 2, 2008, Respondent notified her that
her twelve week leave entitlement would expire on July 24, 2008, despite her expected
return date of September 2, 2008.

Complainant submitted a completed Return to Work Certification Form on July 23, 2008
in which her doctor noted that she was able to perform all the functions of her job and
released her to return to work on July 25, 2008, Complainant’s doctor also included
“permanent” restrictions, specifically that she could not work more than eights hours a day,
not o lift more than five pounds and to keep mental stress levels under control. Since she
had exhausted her FMLA by this time, Respondent allowed her to remain on an excused
absence while considering her doctor’s restrictions.

Kimberly Kelly v, Taylor, Bean & Whitaker ‘ 2
(09BEMO01305
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Respondent alleges that her job did not require the lifting of more than five pounds and she
already determined her own work hours so as long as she achieved the loan quota,
Respondent had no issue with her accommodations. Respondent alleges that Complainant
maintained that she could not meet her quota in eight hours a day (contending that it took
her fifteen hours a day to satisfy her production targets) so she could not return to work.

Respondent suggested the possibility of extending her leave. To determine whether to
grant an extended leave of absence, Respondent needed information from her doctor about
her restrictions. On July 29, 2008, Ms. Rivera sent the Medical Inquiry forms to
Complainant, instructing her to return them by August 12, 2008. Complainant failed to do
$0. On August 14, 2008, Ms. Rivera reminded her about submitting the forms and
extended the deadline to August 19, 2008. Respondent alleges that Complainant missed
this deadline. On August 27, 2008, Complainant asked to submit the forms on August 29,
2008 to which Respondent agreed and also explained to her that if she failed to provide the
documentation then Respondent would treat her as having resigned.

On September 2, 2008, Complainant faxed her completed Medical Inquiry form to
Respondent but it did not list any additional information about her restrictions. Instead, the
Form acknowledged that her “job requires days in excess of 8 hours frequently” and she
was permanently restricted from meeting this requirement. Respondent alleges that
Complainant agreed that she could not meet her production goals and her restrictions were
permanent in nature. Therefore, Respondent terminated her effective September 16, 2008,

Summary of Investigation and Analysis

Failure to provide a reasonable accommodation

For Complainant to establish a prima facie case that her employer failed to reasonably
accommodate her handicap, she must prove that she was a qualified handicapped
individual; she needed a reasonable accommaodation due to her handicap to perform her
job; the employer was aware of the handicap, and was aware that Complainant needed
reasonable accommodation to perform her job; the employer was aware of a means to
reasonably accommodate the handicap, or the employer breached a duty, if any, to
undertake reasonable investigation of a means to reasonably accommodate the handicap;
and the employer failed to provide the employee the reasonable accommodation.

A handicapped individual under MGL 151B has a physical or mental impairment, has
record of such impairment or is regarded as having an impairment that substantially limits
one or more of the individual’s major life activities and/or functions. Investigation reveals
that Complainant suffered from breast cancer that substantially limited her ability to lift, sit
and sleep.

Kimberly Kelly v. Taylor, Bean & Whitaker 3
09BEMO1305
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While Complainant submits sufficient evidence at this stage to show that she may have
suffered from a disability, a genuine of issue of material fact exists as to whether
Complainant was a “qualified handicapped” individual who was or would have been
capable of performing the essential functions of her job with or without reasonable
accommodations. Investigation reveals that one of Complainant’s essential fimctions of
her job was to underwriting a quota of loans a day or specifically, seven loans a day.
Investigation reveals that Complainant set her own work hours and worked from her home
in Arizona. Therefore, whether Complainant would have been capable of performing the
essential functions of her job as an underwriter with the accommodation of working eight
hours daily is a material issue in dispute.

" Investigation reveals that Complainant needed reasonable accommodations, whether they
involve a leave of absence or working eight hours days, due to her handicap to perform her
job. Investigation reveals that Respondent was aware of Complainant’s cancer and was -
aware that Complainant needed some reasonable accommodation to perform her job.

A genuine issue in dispute exists as to whether Respondent failed to provide Complainant
with a reasonable accommodation. Investigation reveals that Respondent and Complainant
both make distinct and contrary allegations concerning Complainant’s request for a
particular accommodation, an eight hour work day. Complainant alleges that she could not
work more than eight hours a day whereas Respondent alleges that Complainant
complained that she could not reach her quota within an eight hour work day so she could
not return to work on July 25, 2008. Complainant alleges that due to her request for an
eight hour work day, Respondent refused to allow her to return to work. Respondent
alleges the direct opposite and alleges that it wanted her to return and offered her the
possibility of extending her leave of absence.

Investigation reveals that Complainant submitted the necessary documents to Respondent
with the expectation that she would return to work on July 25, 2008, so long as Respondent
granted her the workplace restrictions requested by her doctor. Investigation reveals a lack
of direct, credible evidence that it was Complainant who requested an extension of her
leave of absence beyond July 25, 2008. Investigation reveals that the Respondent
expressed concem over Complainant’s ability to work no more than eight hours a day and
impliedly reach her daily quota. Respondent asserts that it had no problem with
Complainant working an eight hour work day so long as she fulfilled her quota.

Investigation reveals that on May 29, 2008, Ms. Rivera sent a letter to Complainant stating,
“In reference to your question regarding the possibility of working a reduced schedule of 8
hours; due to the nature of your job position you schedule your own working hours. If the
doctor orders you to return...on a reduced working schedule, once we revised the
indications of the doctors we will instruct you on how to proceed with the hours work.”
Investigation reveals that on July 23, 2008, Respondent received from Complainant a
Return to Work Certification Form. On this form, Complainant’s doctor released her to
return to work on July 25, 2008 with restrictions. Investigation reveals that the restrictions

Kimberly Kelly v. Taylor, Bean & Whitaker 4
09BEMO1305



Case 3:09-bk-07047-JAF Doc 2324-4 Filed 12/20/10 Page 7 of 15

were Complainant was not to work more than eight hours daily, refrain from lifting more
than five pounds and “keep mental stress levels under control.” Complainant alleges that
since Respondent refused to allow her to return, she was forced to submit a request to
extend her leave of absence and evade termination. Investigation reveals that on Angust
29, 2008, Respondent received from Complainant a Medical Inquiry Form in Response to
an Accommodation Request. On this form, Complainant’s doctor again repeated her need
for an eight hour work day. The parties dispute the reason(s) Complainant did not return to
work following the submission of the medical inquiry form.

Therefore, whether Respondent failed to provide Complainant with a reasonable
accommodation of an eight hour work day is a genuine issue of material fact in dispute
suitable for a fact finder to determine at public hearing.

Termination

For Complainant to establish a prima facie case of discrimination based on her disability,
she must first establish that she is a “qualified handicap” individual by showing that she is
“handicap” (substantial impairment of a major life activity) or has a record of a handicap
and is capable of performing the essential functions of the job or would be capable of
performing the essential functions of the job with or without a reasonable accommodation
and terminated under the circumstances that gives rise to an inference of discrimination.

As stated above, a genuine issue of material fact exists as to whether Complainant is a
“qualified” handicapped individual under M.G.L. c. 151B and would have been capable of
performing the essential functions of her job with or without a reasonable accommodation.
Investigation further reveals that a genuine issue of material fact exists as to whether
Complainant was terminated under circumstances that gives rise to an inference of
discrimination. Complainant alleges that Respondent terminated her “based on stereotyped
assumptions about what she would or would not be able to do” and Respondent “regarded
her as disabled, and feared that she would need more time off for cancer treatment and/or
for possible cancer recurrences.” Respondent asserts that Complainant refused to return to
work after she exhausted her approved medical leave of absence; and therefore, it
considered her to have resigned her position effective September 16, 2008.

Retaliation

In order for a Complainant to make a prima facie case of retaliation, she must show that
she engaged in conduct protected under M.G.L. ¢. 151B, her employer was aware of her
protected activity, she suffered an adverse employment action; and, a cansal connection
existed between the protected conduct and adverse employment action.

Investigation reveals that Complainant engaged in conduct protected when she requested a
leave of absence and accommodations for her disability. Investigation reveals that
Respondent was aware of her protected activity as evidenced by the correspondence

Kimberly Kelly v. Taylor, Bean & Whitaker 5
09BEMO01305
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exchanged between Respondent’s agents, servants and employees and Complainant,
Investigation reveals that Complainant suffered an adverse employment action when
Respondent terminated her effective September 16, 2008.

Whether a causal connection exists between the protected conduct and adverse
employment action exists or whether Respondent terminated Complainant because of her
disability and alleged “stereotyped assumptions” or because she requested reasonable
accommodations is genuine issue of material fact in dispute

Conclusion

A finding of Probable Cause is recommended against Respondent for discrimination based
on Complainant’s disability and retaliation.

Pamela Myers Lila Roberts
Investigator Enforcement Advisor

Disposition

Pursuant to section 5 of M.G.L. c. 151B of the Massachusetts General Laws, and in
conformity with the foregoing findings, ] have this day determined that Probable Cause
exists for crediting the allegations of the complaint against Respondent. Pursuant to
Section 5 of M.G.L. ¢. 151B, the parties will be afforded an opportunity to participate in a
conciliation conference at the Commission.

— WY a.QuS)u s /18l
Malcolm S. Medley . Date [ f
Investigating Commissioner

Kimberly Kelly v. Taylor, Bean & Whitaker 6
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CONFIDENTIAL SETTLEMENT AGREEMENT AND GENERAL RELEASE

This Confidential Settlement Agreement and General Release (“Agreement”) is hereby
entered into by and between Taylor, Bean & Whitaker Mortgage Company (“TB&W™) and
Kimberly Kelly (“Kelly”), for good and valuable consideration. (TB&W and Kelly are herein
collectively referred to as the “Parties.”)

WHEREAS, Kelly filed a Charge against TB&W with the Massachusetts Commission
Against Discrimination and the Equal Employment Opportunity Commission, Kimberly Kelly v.
Taylor, Bean & Whitaker Mortgage Company, MCAD Docket No. 09BEM1305; EEOC No.
16C-2009-02547, alleging disability discrimination and retaliation (the “Charge™);

WHEREAS, TB&W ceased a majority of its business operations on or about August 5,
2009, and has declared and filed for bankruptcy in the United States Bankruptcy Court, Middle
District of Florida, Jacksonville Division, Case No. 3:09-bk-07047-JAF (“Bankruptcy Court™),
and Kelly has filed a claim with the Bankruptcy Court.

WHEREAS, TB&W has denied and continues to deny that it or its employees engaged in
any form of unlawful employment discrimination or retaliation, or engaged in any form of
wrongdoing against Kelly;

WHEREAS, the Parties have agreed that it is in their mutual interest, in order to avoid the
costs of litigation, to resolve fully and finally all of their disputes, including the claims and
charges concerning, relating to, or arising out of Kelly’s employment with TB&W, upon the
terms and conditions more fully set forth hereinafter;

NOW, THEREFORE, in consideration of the mutual promises and covenants contained
herein, the receipt and sufficiency of which are hereby acknowledged, the Parties agree as
follows:

1. Non-Admission of Liability. The Parties agree that TB&W enters into this
Agreement solely for the purpose of avoiding the burdens and expenses of litigation, This
Agreement shall not in any way be construed as an admission by TB&W of any liability or any
act of wrongdoing whatsoever against Kelly. TB&W specifically disclaims any liability or
wrongdoing whatsoever against Kelly.

2. Settlement Benefits. Counsel for Kelly shall provide a fully executed form of
this Agreement to counsel for TB&W. Upon receipt of the Agreement by counsel for TB&W,
and within twenty-one (21) days of the Bankruptcy Court approving this Settlement (as
referenced in Section 6 below), TB&W, or the insurer acting on its behalf, shall deliver to Leslie
Lockard, counsel for Kelly, the following payments totaling FORTY THOUSAND DOLLARS
($40,000.00) (hereinafter “Settlement Benefits”):

(a) One check in the total amount of TWENTY-SIX THOUSAND SIX
HUNDRED SIXTY-SIX DOLLARS AND SIXTY-SEVEN CENTS ($26,666.67) made payable
to “Kimberly Kelly” [less all deductions and withholdings that are determined to be required for

tax purposes].
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(b)  One check in the total amount of THIRTEEN THOUSAND THREE
HUNDRED THIRTY-THREE DOLLARS AND THIRTY-THREE CENTS ($13,333.33) made
payable to “Leslie Lockard,” counsel for Kelly. This check represents Kelly’s attorneys fees and
costs. Attorney Lockard will provide counsel for TB&W with her Tax ID number.

3. Tax Treatment. The entire value of the payments set forth in Sections 2(a) and
2(b) shall be reported to federal and state taxing authorities on Form 1099, Kelly and TB&W
agree that this allocation shall not affect the scope of the general release of claims by Kelly in
Section 4. Nothing in this Agreement shall be construed to require TB&W to make any
payments to compensate Kelly for any adverse tax effect associated with any payments or
benefits or for any deduction or withholding from any payment or benefit. The allocation and
characterization of the payments and benefits to Kelly set forth in Section 2 do not in any way
affect Kelly’s independent obligation and primary responsibility to determine and make proper
judgments regarding the payment of taxes under applicable law.

4, General Release of Claims.

(@  In exchange for the benefits set forth in Section 2, Kelly, for herself, her
representatives, heirs, assigns, and/or any other person or entity claiming by, through or under
her, agrees to release, waive, acquit and forever discharge TB&W, its divisions, subsidiaries,
affiliates, parents, predecessors and successors, and their respective shareholders, owners,
directors, officers, agents, representatives, servants, managers, employees, trustees, insurers and
attorneys, past or present (collectively, the “Releasees”) from any and all charges, complaints,
claims, liabilities, obligations, promises, agreements, controversies, damages, actions, causes of
action, suits, rights, Charges, costs, losses, debts and expenses (including attorneys’ fees and
costs actually incurred), of any nature whatsoever, known or unknown (“Claim” or “Claims™),
that Kelly now has, owns, or holds, or claims to have, own, or hold, or that Kelly at any time
had, owned, or held, or claimed to have had, owned, or held against each or any of the Releasees.
This release shall include, without implication of limitation, express or implied, all Claims made
or that could or should have been made in connection with the Charge; all Claims made with the
Bankruptcy Court; all Claims of defamation or damage to reputation; all Claims of breach of
express or implied contract; all Claims for restitution; all Claims of wrongful termination of
employment whether in contract or tort; all Claims of constructive discharge; all Claims of
intentional, reckless, or negligent infliction of emotional distress; all Claims of discrimination,
harassment or retaliation under any federal, state or local statute or ordinance, including without
limitation claims under Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000¢ et seq., the
Americans with Disabilities Act, 42 U.8.C. § 12101 et seq., the Equal Pay Act, 29 U.S.C. § 206,
the Massachusetts Fair Employment Practices Act, M.G.L. ¢. 151B, §1 e seq., as amended, the
Massachusetts Civil Rights Act, M.G.L. c. 12, §§11H and 111, the Massachusetts Equal Rights
Act, M.G.L. ¢. 93, §102 and M.G.L. ¢. 214, §1C, the Massachusetts Equal Pay Act, M.G.L. c.
149 § 105A, the Massachusetts Labor and Industries Act, M.G.L. c. 149, § 1 ef seq., the
Massachusetts Privacy Act, M.G.L. c. 214, §1B, all as amended; all Claims for reinstatement; all
Claims for punitive damages; and all Claims for attorneys’ fees and costs. This shall be a full
and final release of all claims known or unknown, foreseen and unforeseen, which have accrued
to Kelly against Releasees up to and including the date of this Agreement, regardless of the
adequacy of the compensation or the extent or character of her injuries and/or damages, known
or unknown. Kelly expressly acknowledges and assumes all risk, chance, or hazard that any
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injuries and/or damages resulting from her employment or assignment with TB&W may become
permanent, progressing, greater, or more extensive than is known, anticipated or expected. Kelly
understands and agrees that the claims released in this Section include not only claims presently
known to her, but also include all unknown or unanticipated claims, rights, Charges, actions,
obligations, liabilities, and causes of action, of every kind and character that would otherwise
come within the scope of the released claims as described in this Section. Kelly understands that
she may hereafter discover facts different from what she now believes to be true, which if
known, could have materially affected this Agreement, but she nevertheless waives any claims or
rights based on different, unknown or additional facts. This release does not include any claim
which, as a matter of law, cannot be released by private agreement.

(b)  Notwithstanding the generality of the foregoing, nothing herein is intended
to or shall preclude Kelly from cooperating with any appropriate federal, state or local agency in
the performance of its duties. Nonetheless, Kelly acknowledges that she shall not be entitled to
receive any relief, recovery, or monies in connection with any complaint or charge brought
against TB& W, without regard as to who brought said complaint or charge.

5. Affirmations. Kelly further affirms that she has been paid and/or has received all
compensation, wages, bonuses, commissions and/or expense reimbursements to which she may
be entitled and that no compensation, wages, bonuses, commissions and/or expense
reimbursements are due to her, beyond those provided in this Agreement.

6. Approval of Bankruptey Court. TB&W, or the insurer acting on its behalf,
agrees to seek permission from the Bankruptcy Court to pay the Settlement Benefits referenced
in Section 2 above. All terms of this Agreement, including but not limited to payment of the
Settlement Benefits, dismissal of the Charge, and the general release of claims, are conditioned
upon the Bankruptcy Court’s approval of payment of the Settlement Benefits to Kelly.

7. Dismissal of Charge and All Claims. Kelly agrees to dismiss with prejudice all
claims and complaints against TB&W and or the Releasees, including but not limited to the
Charge and any claim or complaint filed with the Bankruptcy Court. Kelly further represents
and warrants that neither she nor her representative(s) shall cause or authorize suit against the
Releasees for any matter that was, or might have been, included in any of the Claims referenced
in Section 4 above.

8. Confidentiality. Except as set forth in Section 4(b) above, Kelly acknowledges
that this Agreement, and its terms, and all documents generated in connection with the Charge,
and their terms, and all matters described in conjunction with the Charge, are strictly
confidential, and that such confidentiality was a critical consideration for TB&W in entering into
this Agreement. Kelly, whether directly or indirectly, whether personally or through other
persons or entities, will not disclose to any third party (1) the documents or information
generated or discussed in conjunction with the subject matter of this Agreement or (2) this
Agreement, or its terms, or the fact that a large or small monetary amount, or any monetary
amount at all, is included in the settlement, except that Kelly may disclose such information to
her spouse, accountant, professional tax advisor or attorney, or as required by law or legal
process. Except for the above-listed individuals, in response to any inquiries, Kelly will state
that “the matter has been resolved” only, and nothing more.
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9. No Assignment of Claims_to Third-Parties. Kelly represents that she has not
heretofore assigned, subrogated or transferred, or purported to assign, subrogate or transfer to
any person or organization, any Claim released herein, or any part or portion thereof, and she
agrees to indemnify and hold harmless TB&W and all other Releasees from and against any
claim, Charge, damage, debt, liability, account, reckoning, obligation, cost, expense (including
payment of attorneys’ fees and costs actually incurred, whether or not litigation is commenced),
lien, action, and cause of action, based on, in connection with, or arising out of any such
assignment, subrogation or transfer, or purported assignment, subrogation or transfer.

10.  No_Reliance. Kelly represents and acknowledges that in executing this
Agreement she does not rely and has not relied upon any representation or statement made by
any of the Releasees or by any of the Releasees’ agents, representatives or attorneys with regard
to the subject matter, basis or effect of this Agreement, other than the promises and
representations made in this Agreement.

11.  Governing Law, Jurisdiction and Venue. This Agreement shall be deemed to
be made and entered into in the Commonwealth of Massachusetts, and shall in all respects be
interpreted, enforced and governed under the laws of said Commeonwealth, without giving effect
to the conflict of laws principles of said Commonwealth. Each of the undersigned hereby
consents to the personal jurisdiction of the state and federal courts in the Commonwealth of
Massachusetts, for purposes of any action to enforce, or for a breach of, this Agreement. The
parties also agree that venue shall be proper only in the Commonwealth of Massachuseits.

12.  Binding Nature of Agreement. This Agreement shall be binding upon each of
the Parties and upon the heirs, administrators, representatives, executors, successors and assigns
of each of them, and shall inure to the benefit of each party and to the heirs, administrators,
representatives, executors, successors, and assigns of each of them.

13.  Entire Agreement. This Agreement is intended by the Parties as a final
expression of their agreement and as a complete and exclusive expression of its terms. This
Agreement, which shall be deemed to be a contract under seal, shall supersede all prior
discussions, promises, representations or understandings, oral and written, among the parties in
connection with the subject matter hereof; provided, that nothing in this Agreement shall modify,
alter, cancel or supersede any and all confidentiality obligations owed by Kelly to TB&W.

14.  Cooperative Drafting and Construction. The language of this Agreement shall
in all cases be construed as a whole, according to its fair meaning, and not strictly for or against
any of the Parties, it being agreed that all Parties (including by and through their respective
attorneys) have participated in the preparation of all provisions of this Agreement. Thus, this
Agreement shall not be construed against any Party on the basis that such Party was the drafter.

15.  Severability. In the event that any one or more of the provisions of this
Agreement is held to be invalid, illegal or unenforceable, the validity, legality and enforceability
of the remaining provisions will not be affected or impaired thereby. This Agreement shall
survive the performance of the specific arrangements contained herein.
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16. Modification. This Agreement may be amended, revoked, changed, or modified
only upon a written agreement executed by all Parties. No waiver of any provision of this
Agreement will be valid unless it is in writing and signed by the Party against whom such waiver
is charged.

17.  Costs. Except as set forth in Section 2(b), each party hereto will bear her or its
own costs, expenses and attorneys’ fees, whether taxable or otherwise, incurred or arising out of
or in any way related to the Charge, this Agreement or the circumstances underlying them

18.  Counterparts. This Agreement may be executed and delivered (a) in one or
more counterparts, each of which shall be deemed to be an original, but all of which together
shall constitute one and the same instrument, and/or (b) by facsimile and/or electronically, in
which case (i) the instrument so executed and delivered shall be binding and effective for all
purposes, and (ii) the Parties shall nevertheless exchange substitute hard copies of such facsimile
and/or electronic instruments as soon thereafter as practicable (but the failure to do so shall not
affect the validity of the instruments executed and delivered by facsimile or electronically).

19.  Adyvice of Counsel; Time to Consider. Kelly represents and agrees that TB&W
has encouraged her to carefully read and fully understand all of the provisions of this Agreement,
that she has had an adequate opportunity to carefully consider the terms of this Agreement, and
that she has executed this Agreement knowingly, voluntarily, and without undue influence or
duress. Kelly understands and acknowledges that she has been advised to consult with an
attorney prior to signing this Agreement, and it is TB&W’s understanding that she has done so.
Kelly’s decision whether to sign is her own voluntary decision, made with full knowledge that
she has been advised to consult with an attorney.

PLEASE READ CAREFULLY. THIS SETTLEMENT AGREEMENT AND RELEASE
HAVE IMPORTANT LEGAL CONSEQUENCES.

IN WITNESS WHEREQF, the Parties have each executed this Agreement, signed as a
sealed instrument, as of the last date written below.

TAYLOR, BEAN & WHITAKER
MORTGAGE COMPANY

By:

Title:

Date:

KIMBERLY KELLY

Date:
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CONFIDENTIAL SETTLEMENT AGREEMENT AND GENERAL RELEASE

This Confidential Settlement Agreement and General Release (“Agreement”) is hereby
entered into by and between Taylor, Bean & Whitaker Mortgage Company (“TB&W™) and
Kimberly Kelly (“Kelly”), for good and valuable consideration. (TB&W and Kelly are herein
collectively referred to as the “Parties.”)

WHEREAS, Kelly filed a Charge against TB&W with the Massachusetts Commission
Against Discrimination and the Equal Employment Opportunity Commission, Kimberly Kelly v.
Taylor, Bean & Whitaker Mortgage Company, MCAD Docket No. 09BEM1305; EEOC No.
16C-2009-02547, alleging disability discrimination and retaliation (the “Charge™);

WHEREAS, TB&W ceased a majority of its business operations on or about August 5,
2009, and has declared and filed for bankruptcy in the United States Bankruptcy Court, Middle
District of Florida, Jacksonville Division, Case No. 3:09-bk-07047-JAF (“Bankruptcy Court™),
and Kelly has filed a claim with the Bankruptcy Court.

WHEREAS, TB&W has denied and continues to deny that it or its employees engaged in
any form of unlawful employment discrimination or retaliation, or engaged in any form of
wrongdoing against Kelly;

WHEREAS, the Parties have agreed that it is in their mutual interest, in order to avoid the
costs of litigation, to resolve fully and finally all of their disputes, including the claims and
charges concerning, relating to, or arising out of Kelly’s employment with TB&W, upon the
terms and conditions more fully set forth hereinafter;

NOW, THEREFORE, in consideration of the mutual promises and covenants contained
herein, the receipt and sufficiency of which are hereby acknowledged, the Parties agree as
follows:

1. Non-Admission of Liability. The Parties agree that TB&W enters into this
Agreement solely for the purpose of avoiding the burdens and expenses of litigation. This
Agreement shall not in any way be construed as an admission by TB&W of any liability or any
act of wrongdoing whatsoever against Kelly. TB&W specifically disclaims any liability or
wrongdoing whatsoever against Kelly.

2. Settlement Benefits. Counsel for Kelly shall provide a fully executed form of
this Agreement to counsel for TB&W. Upon receipt of the Agreement by counsel for TB&W,
and within twenty-one (21) days of the Bankruptcy Court approving this Settlement (as
referenced in Section 6 below), TB&W, or the insurer acting on its behalf, shall deliver to Leslie
Lockard, counsel for Kelly, the following payments totaling FORTY THOUSAND DOLLARS
($40,000.00) (hereinafter “Settlement Benefits™):

(a)  One check in the total amount of TWENTY-SIX THOUSAND SIX
HUNDRED SIXTY-SIX DOLLARS AND SIXTY-SEVEN CENTS ($26,666.67) made payable
to “Kimberly Kelly” [less all deductions and withholdings that are determined to be required for

tax purposes].
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(b)  One check in the total amount of THIRTEEN THOUSAND THREE
HUNDRED THIRTY-THREE DOLLARS AND THIRTY-THREE CENTS (8$13,333.33) made
payable to “Leslie Lockard,” counsel for Kelly. This check represents Kelly’s attorneys fees and
costs. Attorney Lockard will provide counsel for TB&W with her Tax ID number.

3. Tax Treatment. The entire value of the payments set forth in Sections 2(a) and
2(b) shall be reported to federal and state taxing authorities on Form 1099. Kelly and TB&W
agree that this allocation shall not affect the scope of the general release of claims by Kelly in
Section 4. Nothing in this Agreement shall be construed to require TB&W to make any
payments to compensate Kelly for any adverse tax effect associated with any payments or
benefits or for any deduction or withholding from any payment or benefit. The allocation and
characterization of the payments and benefits to Kelly set forth in Section 2 do not in any way
affect Kelly’s independent obligation and primary responsibility to determine and make proper
judgments regarding the payment of taxes under applicable law.

4, General Release of Claims.

(@  In exchange for the benefits set forth in Section 2, Kelly, for herself, her
representatives, heirs, assigns, and/or any other person or entity claiming by, through or under
her, agrees to release, waive, acquit and forever discharge TB&W, its divisions, subsidiaries,
affiliates, parents, predecessors and successors, and their respective shareholders, owners,
directors, officers, agents, representatives, servants, managers, employees, trustees, insurers and
attorneys, past or present (collectively, the “Releasees™) from any and all charges, complaints,
claims, liabilities, obligations, promises, agreements, controversies, damages, actions, causes of
action, suits, rights, Charges, costs, losses, debts and expenses (including attorneys’ fees and
costs actually incurred), of any nature whatsoever, known or unknown (“Claim” or “Claims™),
that Kelly now has, owns, or holds, or claims to have, own, or hold, or that Kelly at any time
had, owned, or held, or claimed to have had, owned, or held against each or any of the Releasees.
This release shall include, without implication of limitation, express or implied, all Claims made
or that could or should have been made in connection with the Charge; all Claims made with the
Bankruptcy Court; all Claims of defamation or damage to reputation; all Claims of breach of
express or implied contract; all Claims for restitution; all Claims of wrongful termination of
employment whether in contract or tort; all Claims of constructive discharge; all Claims of
intentional, reckless, or negligent infliction of emotional distress; all Claims of discrimination,
harassment or retaliation under any federal, state or local statute or ordinance, including without
limitation claims under Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000¢ et seq., the
Americans with Disabilities Act, 42 U.S.C. § 12101 et seq., the Equal Pay Act, 29 U.S.C. § 206,
the Massachusetts Fair Employment Practices Act, M.G.L. c. 151B, §1 ef seq., as amended, the
Massachusetts Civil Rights Act, M.G.L. c. 12, §§11H and 111, the Massachusetts Equal Rights
Act, M.G.L. c. 93, §102 and M.G.L. c. 214, §1C, the Massachusetts Equal Pay Act, M.G.L. c.
149 § 105A, the Massachusetts Labor and Industries Act, M.G.L. c. 149, § 1 ef seq., the
Massachusetts Privacy Act, M.G.L. c. 214, §1B, all as amended; all Claims for reinstatement; all
Claims for punitive damages; and all Claims for attorneys’ fees and costs. This shall be a full
and final release of all claims known or unknown, foreseen and unforeseen, which have accrued
to Kelly against Releasees up to and including the date of this Agreement, regardless of the
adequacy of the compensation or the extent or character of her injuries and/or damages, known
or unknown. Kelly expressly acknowledges and assumes all risk, chance, or hazard that any
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injuries and/or damages resulting from her employment or assignment with TB&W may become
permanent, progressing, greater, or more extensive than is known, anticipated or expected. Kelly
understands and agrees that the claims released in this Section include not only claims presently
known to her, but also include all unknown or unanticipated claims, rights, Charges, actions,
obligations, liabilities, and causes of action, of every kind and character that would otherwise
come within the scope of the released claims as described in this Section. Kelly understands that
she may hereafter discover facts different from what she now believes to be true, which if
known, could have materially affected this Agreement, but she nevertheless waives any claims or
rights based on different, unknown or additional facts. This release does not include any claim
which, as a matter of law, cannot be released by private agreement.

(b)  Notwithstanding the generality of the foregoing, nothing herein is intended
to or shall preclude Kelly from cooperating with any appropriate federal, state or local agency in
the performance of its duties. Nonetheless, Kelly acknowledges that she shall not be entitled to
receive any relief, recovery, or monies in connection with any complaint or charge brought
against TB&W, without regard as to who brought said complaint or charge.

5. Affirmations. Kelly further affirms that she has been paid and/or has received all
compensation, wages, bonuses, commissions and/or expense reimbursements to which she may
be entitled and that no compensation, wages, bonuses, commissions and/or expense
reimbursements are due to her, beyond those provided in this Agreement.

6. Approval of Bankruptey Court. TB&W, or the insurer acting on its behalf,
agrees to seek permission from the Bankruptcy Court to pay the Settlement Benefits referenced
in Section 2 above. All terms of this Agreement, including but not limited to payment of the
Settlement Benefits, dismissal of the Charge, and the general release of claims, are conditioned
upon the Bankruptcy Court’s approval of payment of the Settlement Benefits to Kelly.

7. Dismissal of Charge and All Claims. Kelly agrees to dismiss with prejudice all
claims and complaints against TB&W and or the Releasees, including but not limited to the
Charge and any claim or complaint filed with the Bankruptcy Court. Kelly further represents
and warrants that neither she nor her representative(s) shall cause or authorize suit against the
Releasees for any matter that was, or might have been, included in any of the Claims referenced
in Section 4 above.

8. Confidentiality. Except as set forth in Section 4(b) above, Kelly acknowledges
that this Agreement, and its terms, and all documents generated in connection with the Charge,
and their terms, and all matters described in conjunction with the Charge, are strictly
confidential, and that such confidentiality was a critical consideration for TB&W in entering into
this Agreement. Kelly, whether directly or indirectly, whether personally or through other
persons or entities, will not disclose to any third party (1) the documents or information
generated or discussed in conjunction with the subject matter of this Agreement or (2) this
Agreement, or its terms, or the fact that a large or small monetary amount, or any monetary
amount at all, is included in the settlement, except that Kelly may disclose such information to
her spouse, accountant, professional tax advisor or attorney, or as required by law or legal
process. Except for the above-listed individuals, in response to any inquiries, Kelly will state
that “the matter has been resolved” only, and nothing more,
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9. No Assignment of Claims to Third-Parties. Kelly represents that she has not

heretofore assigned, subrogated or transferred, or purported to assign, subrogate or transfer to
any person or organization, any Claim released herein, or any part or portion thereof, and she
agrees to indemnify and hold harmless TB&W and all other Releasees from and against any
claim, Charge, damage, debt, liability, account, reckoning, obligation, cost, expense (including
payment of attorneys’ fees and costs actually incurred, whether or not litigation is commenced),
lien, action, and cause of action, based on, in connection with, or arising out of any such
assignment, subrogation or transfer, or purported assignment, subrogation or transfer.

10.  No Reliance. Kelly represents and acknowledges that in executing this
Agreement she does not rely and has not relied upon any representation or statement made by
any of the Releasees or by any of the Releasees’ agents, representatives or attorneys with regard
to the subject matter, basis or effect of this Agreement, other than the promises and
representations made in this Agreement.

11.  Governing Law, Jurisdiction and Venue. This Agreement shall be deemed to
be made and entered into in the Commonwealth of Massachusetts, and shall in all respects be

interpreted, enforced and governed under the laws of said Commonwealth, without giving effect
to the conflict of laws principles of said Commonwealth. Each of the undersigned hereby
consents to the personal jurisdiction of the state and federal courts in the Commonwealth of
Massachuseits, for purposes of any action to enforce, or for a breach of, this Agreement. The
parties also agree that venue shall be proper only in the Commonwealth of Massachusetts.

12.  Binding Nature of Agreement. This Agreement shall be binding upon each of
the Parties and upon the heirs, administrators, representatives, executors, successors and assigns
of each of them, and shall inure to the benefit of each party and to the heirs, administrators,
representatives, executors, successors, and assigns of each of them.

13.  Entire Agreement. This Agreement is intended by the Parties as a final
expression of their agreement and as a complete and exclusive expression of its terms. This
Agreement, which shall be deemed to be a contract under seal, shall supersede all prior
discussions, promises, representations or understandings, oral and written, among the parties in
connection with the subject matter hereof; provided, that nothing in this Agreement shall modify,
alter, cancel or supersede any and all confidentiality obligations owed by Kelly to TB&W.

14.  Cooperative Drafting and Construction. The language of this Agreement shall
in all cases be construed as a whole, according to its fair meaning, and not strictly for or against
any of the Parties, it being agreed that all Parties (including by and through their respective
attorneys) have participated in the preparation of all provisions of this Agreement. Thus, this
Agreement shall not be construed against any Party on the basis that such Party was the drafter.

15.  Severability. In the event that any one or more of the provisions of this
Agreement is held to be invalid, illegal or unenforceable, the validity, legality and enforceability
of the remaining provisions will not be affected or impaired thereby. This Agreement shall
survive the performance of the specific arrangements contained herein.
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16.  Modification. This Agreement may be amended, revoked, changed, or modified
only upon a written agreement executed by all Parties. No waiver of any provision of this
Agreement will be valid unless it is in writing and signed by the Party against whom such waiver
is charged.

17.  Costs. Except as set forth in Section 2(b), each party hereto will bear her or its
own costs, expenses and attorneys’ fees, whether taxable or otherwise, incurred or arising out of
or in any way related to the Charge, this Agreement or the circumstances underlying them

18.  Counterparts. This Agreement may be executed and delivered (a) in one or
more counterparts, each of which shall be deemed to be an original, but all of which together
shall constitute one and the same instrument, and/or (b) by facsimile and/or electronically, in
which case (i) the instrument so executed and delivered shall be binding and effective for all
purposes, and (ii) the Parties shall nevertheless exchange substitute hard copies of such facsimile
and/or electronic instruments as soon thereafter as practicable (but the failure to do so shall not
affect the validity of the instruments executed and delivered by facsimile or electronically).

19.  Advice of Counsel; Time to Consider. Kelly represents and agrees that TB&W
has encouraged her to carefully read and fully understand all of the provisions of this Agreement,
that she has had an adequate opportunity to carefully consider the terms of this Agreement, and
that she has exccuted this Agreement knowingly, voluntarily, and without undue influence or
duress. Kelly understands and acknowledges that she has been advised to consult with an
attorney prior to signing this Agreement, and it is TB&W’s understanding that she has done so.
Kelly’s decision whether to sign is her own voluntary decision, made with full knowledge that
she has been advised to consult with an attorney.

PLEASE READ CAREFULLY. THIS SETTLEMENT AGREEMENT AND RELEASE
HAVE IMPORTANT LEGAL CONSEQUENCES.

IN WITNESS WHEREOF, the Parties have each executed this Agreement, signed as a
sealed instrument, as of the last date written below.

TAYLOR, BEAN & WHITAKER
MORTGAGE COMPANY

By:

Title:

Date:

KIMBERLY KELLY

Date:
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