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UNITED STATESBANKRUPTCY COURT
MIDDLE DISTRICT OF FLORIDA
JACKSONVILLE DIVISION

Inre
Chapter 11
TAYLOR BEAN & WHITAKER
MORTGAGE CORP.,, Case No. 3:09-BK-07047-JAF

Debtor. /

NL VENTURESVII MAGNOLIA,LLC’'SMOTION FOR ORDER
TEMPORARILY ALLOWING THE UNCONTESTED, UNSECURED PORTION OF
CLAIM FOR PURPOSES OF VOTING ON THE JOINT PLAN OF LIQUIDATION

TO THE HONORABLE JERRY A. FUNK, UNITED STATES BANKRUPTCY JUDGE:

NL Ventures VII Magnolia, L.L.C. (“NL Ventures’) files this Motion for Order
Temporarily Allowing The Uncontested, Unsecured Portion of Claim for Purposes of Voting on
the Joint Plan of Liquidation (*Motion”) pursuant to Federal Rule of Bankruptcy Procedure
3018(a) and respectfully requests that, to the extent not already so provided, the Court enter an
order allowing NL Ventures to vote the uncontested, unsecured portion of its claim on the Joint
Plan of Liquidation proposed by the Debtor, and would show:

l.
BACKGROUND

1. NL Ventures is the landlord on nonresidential rea property at 1417 Magnolia
Avenue, Ocala, Marion County, Florida 34475. On June 14, 2010, NL Ventures timely filed a
placeholder proof of claim. At the time the Debtor had not rejected NL Ventures' lease, and had
continued to timely pay rent reserved under the lease.

2. On August 31, 2010 the lease was rejected by operation of law because the Lease
was not assumed. On September 30, 2010, NL Ventures amended its proof of claim (“Claim”)

to include rejection damages. In the amended proof of claim NL Ventures asserted an unsecured
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claim of capped damages $7,716,917.20 and asserted the right to recoup the security deposit it
held under the lease, then in the amount of $354,492.03. The $354,492.03 security deposit was
deducted under atheory of recoupment. However, in an abundance of caution, NL Ventures also
listed the $354,492.03 as security for its claim in the event that the estate objected to the
deduction based on recoupment. A copy of Claim is attached hereto as Exhibit NLV - 1.

3. On November 12, 2010, the Debtor and the Official Committee of Unsecured
Creditors filed their Second Amended and Restated Joint Plan of Liquidation (the “Plan™), along
with their Second Amended and Restated Disclosure Statement (the “Disclosure Statement”).
The Court approved the Disclosure Statement at a hearing on November 19, 2010. Ballots for
accepting or rejecting the Plan are due on January 12, 2011.

4, As reflected in the Disclosure Statement, the Debtor seeks to classify ALL of NL
Ventures claim as a TBW Class 9 clam for purposes of treatment under the Plan. Consistent
with this asserted classification, on or about December 9, 2010, the Debtor filed its Omnibus
Objection #1-Claims Improperly filed as Secured (“Omnibus Objection”). Only a very small
portion of NL Ventures Claim is represented as secured (and even then only prophylacticly).
Through its objection, the Debtor seeks to reclassify that small secured portion of NL Ventures
Claim as a general unsecured claim.

5. NL Ventures files this Motion seeking to prevent the “tail from wagging the dog”
with respect to NL Ventures' right to vote on the proposed Plan. Although the effect of Debtor’s
Omnibus Objection with respect to NL Ventures' Claim may well already alow NL Ventures to
vote the unsecured portion of its Claim ($7,716,917.20) and just seeks to prohibit NL Ventures
from voting the secured portion of its Claim ($354,492.03), to the extent the existing procedures,

through the Omnibus Objection, seek to prohibit NL Ventures from voting the uncontested,
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unsecured portion of its Claim, NL Ventures has, in an abundance of caution, filed this Motion
seeking an order clarifying and determining that the Debtor's Omnibus Objection does not
prevent NL Ventures from voting the unsecured portion of its Claim.

6. On November 10, 2010, this Court entered the Order Approving (i) Procedures
for the Solicitation and Tabulation of Votes to Accept or Regect the Plan and Limited Waiver of
Local Rule 3018-1; (ii) Related Notice and Objection Procedures; (iii) Procedures to Determine
Holders of Claims in TBW Class 9; and (iv) Waiver of Loca Rule 3071-1(b) [Dkt. 2137] (the
“Procedures Order”). The Procedures Order provides, in pertinent part, that

If the Plan Proponents have filed an objection to a claim before the
Voting Deadline, the Plan Proponents propose that such Claim be
disallowed for voting purposes only and not for purposes of
allowance or distribution, except to the extent and in the manner as
may be set forth in such objection (unless such Claim has been
estimated in accordance with subparagraph d. above);

* * %

If any claimant seeks to challenge the allowance of its Claim for
voting purposes in accordance with the above procedures, such
claimant is directed to serve on counsel for the Plan Proponents
and file with the Court no later than the later of (a) 10 days after
the solicitation Date and (b) 5:00 p.m. (Prevailing Eastern time) on
the seventh day after the date of service of an objection, if any, to
such Claim, a motion for an order pursuant to Bankruptcy Rule
3018(a) temporarily allowing such Claim in a different amount for
purposes of voting to accept or reject the Plan.

See Procedures Order at Paragraphs 20(f) & 21.
7. Note that the Debtor’s Omnibus Objection only objects to the secured portion of
NL Ventures Claim, meaning that the limited form of the objection would only appear to

prevent NL Ventures from voting the secured portion of its Claim.
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1.
RELIEF REQUESTED

8. NL Ventures requests that the Court enter an order allowing to NL Ventures to
“vote” the uncontested, unsecured portion of its proof of Claim, to the extent not already so
allowed under the Procedures Order. The Debtor’s pending objection to the secured portion of
NL Ventures Claim may prevent NL Ventures from voting that small portion of its Claim, but
that minor objection shouldn’t be alowed to prevent NL Ventures from voting the substantially
larger uncontested, unsecured portion of its Claim. NL Ventures therefore makes this request for
temporary allowance of the uncontested, unsecured portion of its Claim solely for voting
purposes as a TBW Class 9 claim in the amount of $7,716,917.20.

1.
BASISFOR THE RELIEF REQUESTED

9. The temporary alowance of a claim for voting purposes is committed to the
sound discretion of the bankruptcy court pursuant to Federal Rule of Bankruptcy Procedure
3018(a), which grants a court the authority to “temporarily allow the claim or interest in an
amount which the court deems proper for the purpose of accepting or regjecting aplan.” See Fed.
R. Bankr. P. 3018(a). The rule “specifically and elastically provides that a court may, for the
purposes of voting, temporarily allow a claim or interest in an amount which the court deems
proper.” Matter of Johns-Manville Corp., 68 B.R. 618, 631 (Bankr. S.D.N.Y. 1986).

10. Both the Bankruptcy Code and the Federal Rules of Bankruptcy Procedure are
noticeably silent as to how the Court should calculate such aclam. See, e.g., Inre Ralph Lauren
Womenswear, Inc., 197 B.R. 771, 775 (Bankr. S.D.N.Y. 1996). The temporary allowance of a
claim for voting purposes is left to the discretion of the Court to reasonably “employ whatever

method is best suited to the circumstances of the case.” Id.
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11.  Although it is clear from the Objection that the Debtor contests the security
classification for asmall portion NL Ventures' Claim, there is insufficient time in advance of the
confirmation hearing to finally resolve that issue. And rather than engage in expensive and time-
consuming litigation regarding the secured portion of NL Ventures' claim for voting purposes,
NL Ventures requests that the Court exercise its discretion, to the extent not already so allowed
by the language of the Procedures Order and limited language of the Omnibus Objection, to
temporarily and provisionally alow the unsecured and uncontested portion of NL Ventures
Claim, solely for voting purposes as a TBW Class 9 clam in the amount $7,716,917.20.
Disallowance for voting purposes of this uncontested unsecured portion of NL Ventures Claim
would allow the Debtor to dilute NL Ventures potential voting power merely by disputing the
minor secured portions of NL Ventures' Claim.

V.
PRAYER

NL Venture respectfully requests that the uncontested and unsecured portion of its Claim
(in the amount $7,716,917.20) be temporarily and provisionally alowed, solely for voting

purposes, asa TBW Class 9 claim, and for such other and further relief as the Court deems just.
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Dated: December 23, 2010 Respectfully submitted,

FULBRIGHT & JAWORSKI L.L.P.

By __ /s/Michael M. Parker
Michael M. Parker
Texas Bar No. 00788163
Colorado Bar No. 024166
Steve A. Peirce
Texas Bar No. 15731200
300 Convent Street, Suite 2200
San Antonio, Texas 78205-3792
Telephone: (210) 224-5575
Facsimile: (210) 270-7205

COUNSEL FOR NL VENTURES VII
MAGNOLIA, LLC

CERTIFICATE OF SERVICE

| hereby certify that on December 23, 2010, true and correct copies of the foregoing
Motion for Order Temporarily Allowing The Uncontested, Unsecured Portion of Claim for
Purposes of Voting on the Joint Plan of Liquidation was served on the entities listed on the
attached servicelist by First Class U.S. Mail.

/sIMichael M. Parker

85873386.1 -6-



Case 3:09-bk-07047-JAF Doc 2355 Filed 12/23/10 Page 7 of 8

UNITED STATESBANKRUPTCY COURT
MIDDLE DISTRICT OF FLORIDA

Inre

JACKSONVILLE DIVISION

Chapter 11

TAYLOR BEAN & WHITAKER

MORTGAGE CORP.,

Debtor.

Case No. 3:09-BK-07047-JAF

Taylor Bean & Whitaker
Mortgage Corp.

315 NE 14" Street
Ocda, FL 34470

Deutsche Bank Securities Inc.
60 Wall Street, 19" Floor
New York, NY 10005

Cadwalader Wickersham & Taft
Genera Post Office

P.O. Box 5929

New York, NY 10087-5929

NDSUSALLC
406 E. Silver Springs Blvd.
Ocala, FL 34470

LandAmericaTax and Flood
Accounting Office

1123 S. Parkview Drive
Covina, CA 91724

AT&T Universal Biller
P.O. Box 13148
Newark, NJ 07101-5648

American International Co
22427 Network Place
Chicago, IL 60673

Dimension Data

P.O. Box 403667
Atlanta, GA 30384-3667
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SERVICE LIST

Edward J. Peterson, 111

Stichter Riedd Blain & Prosser
110 E. Madison Street, Ste 200
Tampa, FL 33602

James G. Hicks
950 Grayson Highway
Lawrenceville, GA 30045

Locke Lord Bissell & Liddell
111 S. Wacker Dr.
Chicago, IL  60606-4410

McKennalLong & AldridgeLLP
P.O. Box 116573
Atlanta, GA 30368

First National Bank of Layton
136 W 12300 S Ste 201
Draper, UT 84020

First American
2490 Paseo Verde Pkwy, Ste 10
Henderson, NV 89014

Lamb & Browne
531 Concord Street
Holliston, MA 01746

Fidelity National Title
3007 N. Delta Hwy #206
Eugene, OR 97408

United States Trustee — JAX
135 W Central Blvd, Suite 620
Orlando, FL 32801

RBC Capita Markets

One Liberty Plaza

165 Broadway

New York, NY 10006-1404

Sam Solutions
11511 Abercorn Box 285
Savannah, GA 31419

First American Corelogic
P.O. Box 847239
Dallas, TX 75284

First American Red Estate Tax
Service

P.O. Box 200079

Dallas, TX 75320-0079

Wright Express Financial
33548 Treasury Center
Chicago, IL  06094-3500

Hadlock Title Services, Inc.
679 Worcester Road
Natick, MA 01760

Philip V. Martino

DLA Piper LLP (US)

100 N. Tampa St., Suite 2200
Tampa, FL 33602
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Thomas R. Cdlifano

Jeremy R. Johnson

DLA Piper LLP (US)

1251 Avenue of the Americas
New York, NY 10020

Patrick Mohan

White & Case LLP

1155 Avenue of the Americas
New York, NY 10036-2787

Joseph Dayton Foley, Jr.
Joseph Dayton Foley, Jr. PA
283 Cranes Roost Blvd.,

Suite 111

Altamonte Springs, FL 32701

R. Scott Shuker

Latham Shuker Eden & Beaudine
390 North Orange Ave, Ste 600
P.O. Box 3353

Orlando, FL 32801

Paul S. Singerman

James D. Gassenheimer

Berger Singerman

200 S Biscayne Blvd., Suite 1000
Miami, FL 33131
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Raobert A. Soriano

Greenberg Traurig, PA

625 E. Twiggs Street, Suite 100
Tampa, FL 33602

James M. Liston

Bartlett Hackett Feinberg PC
155 Federal Street, 9" Floor
Boston, MA 02110

Brian J. Gillis

Bogin Munns & Munns, PA
2601 Technology Drive
Post Office Box 2807
Orlando, FL 32802

George Kielman

Kenton W. Hambrick

Soha Mody

Federal Home Loan Mortgage
Corporation-Legal Division
8200 Jones Branch Dr —M S 202
McLean, VA 22102

Patti W. Halloran

Gibbons Neuman Bello Segall
Allen & Halloran PA

3321 Henderson Blvd.
Tampa, FL 33609

Matthew C. Brown

White & CaseLLP
Wachovia Financial Center
Suite 4900

Miami, FL 33131-2352

Robert M. Dombroff
Mark M. Elliott

Todd Marcus

Erin K. Mautner

Bingham McCutchen LLP
399 Park Avenue

New York, NY 10022

Arthur J. Spector

Berger Singerman PA

350 E. Las Olas Blvd., Ste 1000
Fort Lauderdale, FL 33301

Gary R. Soles

Jason Ward Johnson

Lowndes Drosdick Doster K antor
& Reed, PA

450 S. Orange Ave, Suite 800
Orlando, FL 32803
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EXHIBIT NLV-1
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PROOF OF CLAIM

In re: Case Number:
TAYLOR, BEAN & WHITAKER MORTGAGE CORP. 3:09-bk-07047-JAF

NOTE: This form should not be used 1o make a claim for an adminisirative expense arising D Ghack box if you are aware that VB
after the commencement of the case. A "request” for payment of an administrative ‘anyons else has fied a proof of C L A I M F I L E -
lexpense may be filed pursuant to 11 U.8.C. § 503, . clam relating to your claim. Attach '

> y P § copy of statement giving particulars. JACKSONV'LLE. FLOR'DA

Name of Creditor and Address: the person or other entity lo whom the debtor owes money or property
. If naces 8 Cross pul e in ¢l 6 of add|

— SEP 30 2010

NL Ventures VII Magnolia L.L.C.

c/o Steve A. Peirce, Fulbright & Jaworski LLP CLERK. U, S, BANKRUPTCY COURT
300 Convent Street, Suite 2200 MIDDLE DISTRICT OF FLORIDA
San Antonio, TX 78205 ' if you have already filed a proof of claim with the

Bankruptey Court or BMC, you do not need to file again.

" [Creditor Telephone Number (210) 224-5575 Check box if address is where Nofice is 1o be sen. _THIS SPACE IS FOR COURT USE ONLY

Name and address where payment shoukd be sent (if different from above):
¢/o Tom Cramexr - . i deblor of trustee n this claim amends a previously filed cfaim,

8080 North Central Expressway, Suite 1220 case. Claim Number (if known): 2625
Dallas, TX  75206-1864 '
[Fayment Telephone Number (234) 292-4246 ‘ Filedon: 06/14/10

D Gheck this box If you are MCheck this box to indicate that this

1. AMOUNT OF CLAIM AS OF DATE CASE FILED $ See Exhibit A; $ 7,716,917.20
If alt or part of your claim Is secured, complete item 4 below; however, if all of your claim is d, do not complete item 4.
If all or part of your claim s entitied fo priority, compleie item 5.

F-D Check this box if ciaim includes interest or other charges in addition to the principal amount of claim. Attach itemized statemient of interest or charges. .
3. LAST FOUR DIGITS OF ANY NUMBER BY WH!CH CREDITOR

2. BASIS FOR CLAIM: sgae l(tmgudlons
and ija on IDENTIFIES DEBTOR:
......I‘.f?_?,?’_e...._. . i — reverse side. 3a. Dablor may have scheduled account as:
4, SECURED CLAIM i i ide.
!See instruction #4 on revers.a side.) Secured Claim Amount: § 354, 492.03 '
Check the appropriate box if your claim is secured by & lien on RO NOT include the priority portion of
property or a right of set off and provide the requested information . 7 917 your claim here. .
Nature of property or right of setoff: Unsecured Claim Amount: § 7, 716, .20
Describe:
. Amount of arrearage and other charges ag of lims case filed included In secured claim,
[ Reai Estate [} Motor Vehicle [_] Other 9 e
Value of Property:  § Annual Interest Rale: % Ifany: § _ Basis for Perfection:
5. PRIORITY CLAIM . [
D Amount of Claim Entitled to Priority under 11 U.S.C. - Include ONLY the priority poriion.of
§507(a). If any portion of your claim falls in one of the - Unsecured Priority Claim Amount:  § your unsecured claim here.

following categories, check the box and state the amount.

You MUST specify the priority of the claim: . '
I:] Up 10 $2,425° of deposits toward purchase, lease, or renlal of property or

3

] pomestic support obligations under 11 U.8.C. § 507(a)(1)(A) or @)(1)). services for parsonal, family, or household use -11 U.8.C. § 507(a)(7).
Wages, salaries, or commissions {up to $10,950*), earned within 180 days : R

D before filing of the bankruptcy petition or cessation of the debtor's D Taxes or po n‘alues owed to govemmental unlts - 11 U.S.C. § 507(a)E)

business, whichever is earlier - 11 U.S.C. § 507{a)(4). ) D Other - Specify applicable paragraph of 11 U.8.C. §507(a) (____)-
buli . * Amounts are subject to adjustment on 4/1/10 and every 3 years thereafter

D Contributions to an employee benefit plan - 11 U.S.C. § 507(a)5). wilh respec! to cases commenced on or afier the date of adjustment,

6. CREDITS: The amount of all payments on this claim has been credited for the purpose of making this proof of claim.

7. SUPPORTING DOCUMENTS: Attach redacted copies of supporting documents, such as promissory notes, purchase orders, invoices, temized
statements of running accounts, contracts, courf judgments, mortgages, and security agreements. You may also attach @ summary. Attach redacted copies of
evidence of perfection of a security interest. (See definition of “redacted” on reverse side.) If the d ts are not available, please explai
DATE-STAMPED COPY To receive an acknowledgment of the filing of your claim, DO NOT SEND ORIGINAL DOCUMENTS. ATTACHED
enclose a stamped, self-addressed envelope and copy of this proof of claim. | _ DOCUMENTS MAY BE DESTROYED AFTER SCANNING,
The original of this completed proof of claim form must be sent by mail, hand, courier or overnight delivery (fatsimile, THIS SPACE FOR COURT
telecopy or other electronic means NOT accepted), so that it is aclually. received on or before 5:00 p.m. prevailing USE ONLY
Eastem Time on June 15, 2010, the Bar Date (as defined in the Bar Date Notice). e cor—"
By Regular Mail to: By Hand, Courier, Or Overnight Dellivery to: T, B & WMortgage Lorp.
BMC Group, Inc. ) BMC Group, inc. i
Attr: Taylor, Bean & Whitaker Mortgage Corp, Claim Processing Attn: Taylor, Bean & Whilaker Mortgage Corp, Claim Processing “Im ““‘“l“m |“

PO Box 3020 . 18750 Lake Drive East 0320
Chanhessen, MN 55317-3020 . . Chanhassen, MN 55317 . o — e e

DATE SIGNATURE: The person filing this claim must sign it. Sign and print name and itle, if any, of the creditor o other person authorized lo file this aim

and state agdress and telephone number if different from the notice address above. Attach copy of power of attomey, if any.
F/2%/ 10 . _ s
ael J. Baucus, . - \Jice PreSid e ;

Penalty for presenling fraudulent claim Is a fine oP{p‘ta $500,000 or imprisonment for up (o & years, or both. 18 U.S.C. §§ 162 AND 3571.
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INSTRUCTIONS FOR PROOF OF CLAIM FORM

The instructions and definitions below are general explanations of the law. In certain circumstances, such as bankruptcy cases not filed voluntarily
K by the debtor, there may be exceplions to these general rules. : -

ITEMS TO BE COMPLETED IN PROOF OF CLAIM FORM (IF NOT ALREADY PROPERLY FILLED IN)

Court, Name of Debtor, and Case Number:

Use this proof of claim form only if you arc asserting a claim against the
Debtor, Taylor. Bean & Whilaker Mortgage Com. [f you reccived a notice of
the casc from the Claims Agent, BMC Group, some or all of this information
way have been already completed.

CASE NO
_3:09-bk-07047-JAF

PETITION DATE
8424/2009

DEBTOR
Taylr. Bean & Whitaker Mortguge Com.

Creditor’s Name and Address: ,

Fillin the pame of the person or cntity asscrting a claim and the name and address
of the person who should receive notices issued during the bankrupicy casc. A
scparatc space is provided for the payment address if'it differs from the notice.’
address. The creditor has a continuing obligation to keep the court informed of its
current adduess. Sce Federal Rule of Bankrupicy Procedure (FRBP) 2002(g).

1, Amount of Claim as of Date Case Filed:

Statc the total amount (in lawful US currency) owed te the creditor on the datcof
the Bankruptcy filing. Follow the instructions concerning whether to complete
item 4. Check the box if intercst or other charges arc included in the claim.

2. Basis for Claim: .

State the type of debt or how it was incurred. Examples include goods sold,
moncy loaned, services performed, personal injury/wrongful death, car loan,
mortgage note, and credit card. ’

3. Last Four Digits of Any Number by Which Creditor Identifies
Debtor: “n
Statc only the last four digits of the debtor’s account or other number uscd by the
creditor 1o identify the debtor. )

3a. Debtor May Have Scheduled Account As:
Use this spacc to reporta change in the creditor’s name, a transferred claim, or
any other information that clarifics a difference between this proofof claim and
the claim as scheduled by the debtor. : .
4, Securcd Claim:
Check the appropriate box and provide the requestcd information if the claim is
fully or panially sccured. Skip this scction if the claim is entircly unsecured. (See
DEFINITIONS, below.) ' .

-Applicable.”

State the type and the value of property that sccures the claim, attach copics of
tien documeniation, and state annual interest ratc and the amount past duc on the
claim as of the datc of the bankrupicy filing.

S, Amount of Claim Entitled to Priority Under 11 U.S.C. §507(a).

If any portion of your claim falls in onc or more of the listed catcgories, check the
appropriaic box(es) and state the amount entitled 1o priority. {Scc DEFINITIONS,
below.) A claimmay be panly priority and partly non-priority, For cxample, in
some of the categorics, the law limits the amount entitled to priority.

6, Credits: .
An authorized signaturc on this proofof claim serves as an acknowlcdgment that
when calculating the amount of the claim, the ereditor gave the debitor credit for

_any payments received towand the debt,

7. Supporting Documents: .

Attach 1o this proof of claim form redacted copics document ing the existence of
the debt and of any licn sccuring the debt: You may also attach a summary if
documentation is voluminous or an ¢xplanation if documentation is notavailable.
Y ou must also attach copics of documents that evidence perfection of any sccurity
interest. You may also attach a summary. FRBP 3001(c) and (d).

Do not send original documents, as attachments may be destroycd after scanning.

Date and Signature: .
The person filing this proof of claim must sign and datc it. FRBP 9011, Print the

name and title, if any, of the creditor or other person authorized 1o file this claim, .
State the filer's address and telephone number if it differs from the address given
on the top of the form for purposcs of receiving notices. Attach a complete copy
of any power of attorricy. Criminal penaltics apply for making a false statement on
a proof of claim. :

Date-Stamped Copy:

Return claim form and dttachments.  If you wish (o receive an
acknowledgement of your claim, please enclose 2 self-addressed stamped
envelope and a secend copy of the proof of claim form with any altachments
to the Claims Agent, BMC Group, at the address on the front of this form,

Please read ~ important information: wupon completion of this claim form, you
are certifying that the statements herein are trie.

Be surcall items are answered_on the claim form. [ not applicable, insert "Not

INFORMATION

’ DEFINITIONS
DEBTOR - T

A debior is the person, comporation, or other cntity
that has filed a bankruiptey case. ‘ ’

CREDITOR ,

A creditor is any person, corporation, or other
entity to whom the debtor owed a debt on the date
that the bankrupicy casc was filed.

CLAIM .

A claim is the creditor's right to reccive payment on
a debt that was owed by the debtor on the date of
the bankruptcy filing. See 311 U.S.C. §101 (5). A
claim may be sceured or unsccurcd.

PROOF OF CLAIM

A form clling the bankruptcy court how much the
debtor owed a creditor at the time the bankruptcy
casc was filed (the amount of the creditor’s claim).
This form must be filed with the cour-appointed
Claims Agent, BMC Group, at the address listed on
the reverse side of this page

SECURED CLAIM Under 11 U.8.C. §506(a)
A secured claim is one backed by a licn'on property
of the debtor, The claim is secured so long as the
creditor has the right to be paid from the property
prior to other creditors. '

“The amount of the sccured claim cannot cxeeed the

value of the property. Any amount- 6wed to the
creditor in cxcess of the value of the property is an
unsccurcd claim Examples of licns on property
include a mortgage on rcal cstatc or a sccurity
interest in a car.,

A licn may be volumanily granicd by a debtor or
may be obtained through a court proceeding. In
some states, a court judgment is a licn, A claim also
may be sccured if the creditor owes the debtor
moncy (has a right to setoff);

UNSECURED NONPRIORITY CLAIM

IT & claim is not a sccured claim it-is an unsccurcd
claim. A claim may be partly sccurcd and partly
unsccured if the property on which o creditor has a
lien is not worth cnough to pay the creditor in full.

UNSECURED PRIORITY CLAIM Under 11
U.S.C. §507(2)

Priority claims arc certain categorics of unsccured
claims that arc paid from the avdilable moncy or
propenty in a bankruptcy casc beforc other
unsccured claims, '

Evidence of Perfection
Evidence of perfection may include a morigage,
lien, certificate of title, financing statement, or other

document showing that the licn has been filed or |

-recorded.

Redacted .

A document has been redacted when the person filing
it ‘has masked, cdilcd out, or otherwisc deleted,
certain information. A creditor should redact and usc
only the last .four digits of any social-sceurity,
individual's tax-identification, or financial-account
number, all buf the initials of a minor’s name and
only the year of any person's date of birth,

Offers to Purchase a Claim

Centain entities arc in the busincss of purchasing
claims for an amount Icss than the face valuc of the
claims. One or morc of these cntitics may contact the
creditor and offer to purchasc the claim. Some of the
written communications from thesc entitics may
easily be confuscd with official court documentation
or communications from the debior. These entitics do
not represent the bankruptcy court or the debtor. The
creditor has no obligation to scll its claim, However,
if the creditor decides 1o sell its claim, any transfer of
such claim is subjcct to FRBP 3001(c), any
applicablc provisions of the Bankruptcy Code (1)
U.S.C.§ 101 ctscq.), and any applicable orders of
the bankmptey count.

ONCE YOUR CLAIM IS FILED YOU CAN OBTAIN OR VERIFY YOUR CLAIM NUMBER BY VISITING www.bmegroup.com/tbwinongape
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EXHIBIT ATO AMENDEb PROOF OF CLAIM OF NL VENTURES VII MAGNOLIA,
L.L.C. AGAINST TAYLOR, BEAN & WHITAKER MORTGAGE CORP. '

L
AMENDMENT

This Proof of Claim amends a proof of claim previously filed on June 14, 2010. “This
amendment is made in light of a subsequent rejection of the lease described below.

1. :
DEBTOR ‘

. This claim is against Taylor Bean & Whltaker Mortgage Corp., a debtor in Case No. 09-.
7047, Umted States Bankruptcy Court, Middle District of Florida.

IIL.
CREDITOR

The credltor is NL Ventures VII Magnolia, L.L.C., (“Landlord”), a landlord on
nonresidential real property at 1417 N. Magnolia Avenue, Ocala Marion County, Florlda 34475
(the “Premises’).

IV.
PETITION DATE

The Petition Date for this bankruptcy (%ase is August 24, 2009

V.
SUPPORTING DOCUMENTS
Exhibit Description
NLT ' Lease Agreement between NL Ventures VII Magnolia, L.L. C. as Lessor and

-Taylor, Bean & Whitaker Mortgage Corp. (dated May 26, 2009)[the “Lease’]

L

NL2 Spreadsheet

VL
PREPETITION CLAIM UNDER 11 U.S.C. § S02(B)6)(B) -

The amounts owed to Landlord as of the August 24, 2009 Petltlon Date as Prepetmon
Obligations under 11 U.S.C. § 502(b)(6)(B) is none.

85773265.1 -1-
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VIL
. SECURITY

ThlS claim is secured by a security dep031t in the amount of $354 492.03 (interest bearing
account from original deposit of $349,375). Landlord elects to retain such security deposit under
a theory of récoupment, and has deducted such secunty dcposxt in calculatmg its net general
unsecured claim. See Exhibit NL2.

" VIIL
REJECTION DAMGES

The Lease was rejected effective August 31, 2010 by operation of law, because the Lease
was not assumed by August 31,2010. See Consent of Landlord to Extension of Time for.Debtor’

to Assume or Reject Leases of Non Residential Real Property dated March 12, 2010, attached to

Debtor’s Motion for Further Extension of Time top Assume or Reject Unexpired Leases of Non
Residential Real Property dated March 19, 2010. The rejection of the Lease constituted a breach
of the Lease, giving the Landlord a prepetition claim for damages for breach of .the Lease
(“Rejection Damages”). 11 U.S.C. §§ 365(g)(1); OZ(g)(l) The Lease term ends on May 31,
2029. Lease Section '1.03. Therefore, the ReJectlon Damages : will be reduced by the

502(b)(6)(A) cap on landlord damages.

CIX, .
CAP ON REJECTION DAMAGES

Sectlon 502(b)(6) of the Bankruptcy Code places a cap on a landlord’s clalm for rejection
damages It prov1des that the court shall allow the landlord’s claim except to the extent that: -

if such claim is the claim of a lessor for damages resulting from the termination of
a lease of real property, such claim exceeds-— (A) the rent reserved by such lease,
_without acceleration, for the greater of one year, or 15 percent, not to exceed three
years, of the remaining term of such lease, following the carlier of-- (i) the date of
the filing of the petition; and (ii) the date on which such lessor repossessed or the
lessee surrendered, the: leased property; plus (B) any unpaid rent duge under such,
lease, without acceleration, on the earlier of such dates. o

The Section 502(b)(6) cap is calculated as follows.

. First, determine the Starting Date.. Titus & McConomy, LLP V. TrzzecHahn Gateway,
LLC (In re Titus & McConomy, LLP), 375 B.R. 165 (Bankr. W.D. Pa. 2007). The Starting Date
is earlier of the Petition Date, or the Surrénder.Date. 11 US.C. § 502(b)(6)(A) Here, the
Startmg Date is'the Petition Date of August 24, 2009. =

Second determine the “rent reserved.” “cht reserved”” means that (1) the charges

must: (a) be designated as “rent” or- “additional rent” in the lease;.or (b) be provided as the =~
-tenant's/lessee's obligation in the lease; (2) the charge must be related to the value of the property

or the lease thereon; and (3) the charge must be properly classifiable as rent because it is fixed, =
regular or perlodlc charge. In re Foamex Int'l, Inc., 368 B.R. 383, 391 (Bankr. D. Del. 2007);.1n -
re PPI Enters., 228 B;R. 339 349 (Bankr. D. Del 1998) Rent réserved includes property taxes,

857732651 . -2-
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_ utilities, insurance, and common area maintenance charges. See In re Foamex Int'l, Inc!, 368
B.R. 383, 394 (Bankr. D. Del. 2007)(taxes); In re Rose’s Stores, 179 B.R. 789, 791 (Bankr,
E.D.N.C. 1995)(taxes and insurance are includable in the “rent reserved”); In re Conston Corp.,
130 B.R. 449, 456 (Bankr. E.D. Pa. 1991)(utilities are rent reserved); In re Crown Books Corp.,

291'B.R. 623, 627 (Bankr. D. Del. 2003)(extrapolat¢d property taxes, insurance premiums, and '

CAM charges are rent reserved). o

Third, take .15 percent of the remaining term of the' Lease after the Starting Date (not to
exceed three years), and calculate the rent reserved for that period. This is the “15 Percent "
Figure.” There are 7221 days left on the Lease from the Starting Date. Fifteen percent of 7221
. is 1083.15 days, which does not exceed three years. Because 1083 days exceeds one year, the

Cap Amount is 15 percent of the rent reserved for the Lease during the period August 24, 2009

“through May 31, 2029. The net rent reserved for this period is $51 ,446,114.68. .See Exhibit
NL2. The capped rejection damages claim is therefore $51,446,114.68 x 015 = $7,716,917.20.
See Exhibit NL2. ' : :

X
SUMMARY
Landlord’s unsecured claim is $0 in prepetition rent delinquency plus capped rejection

damages of $7,716,917.20, which equals $7,716,917.20 as a total prepetition general unsecured
claim. T .

XL
RESERVATION OF RIGHTS

'NL Ventures VII'Magnolia, L.L.C. reserves the rigﬁt to amend and supplement this proof

of claim. This proof of claim does NOT operate as an election of remedies by Landlord and is ‘

not intended to, nor shall it, limit Landlord’s ability to collect from third party guarantors the full
obligation less any collected amounts. ' : o : :

85773265.1 o 23
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LEASE AGREEMENT

K ‘\;

A ' " : ‘between

NL VENTURES VII MAGNOLIA, L.L.C.
as LéSSOT

A and.

TAYLOR, BEAN & WHITAK‘ER MORTGAGE CORP. o

. as Lessee

Al

EXHIBIT
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LEASE AGREEMENT

THIS LEASE AGREEMENT (this “Lease”) dated as of May 26 , 2009, is
made and entered into between NL VENTURES VII MAGNOLIA, L.L.C:, a Delaware limited -
liability company (“Lessor™), and TAYLOR, BEAN & WHITAKER MORTGAGE CORP., a

Florida corporation (“Lessee”).

ARTICLE 1

Section 1.01 Lease of Premises; Title and Condition. Upon and subject to the tenns
and conditions herein specified, Lessor hereby leases to Lessee, and Lessee hereby leases from
Lessor, the premises (the “Premises”) consisting of the following:

(=) those parcels of land more particularly described in _l;th_l)_;L_ A attached hereto and
made a part hereof for all purposes having the following address: 1417 N. Magnolia Avenue,
Ocala, Marion County, Florida 34475, together with all of Lessor’s right, title and interest, 1f
any, in and to all easements, rights-of-way, appurtenances and other rights and benefits
associated with such parcel(s) of land and to all public or private streets, roads, avenues, alleys
or pass ways, 0pen or proposed, on or abuiting such parcel(s) of land (collecuvely, the “Land™);
and .

®) all of the buxldmgs structures, fixtures, facilities, installations and other
improvements of every kind and description now or hereafter in, on, over and under the Land
and all plumbing, gas, electrical, ventilating, lighting and other uuhty systens, ducts, hot water °
heaters, oil burners, domesti¢ water systems, elevators, escalators, canopxes, air conditioning
systems and all other building systems and . fixtures attached to or comprising a part of the
buildings, including, but not limited to, all other building systeins and fixtures necessary to the
ownership, use, operation, repair and maintenance- of the buildings, structures, fixtures, facilities,
installations and other improvements of every kind, but excluding all Severable Property (as’

.defined in Section 3.0 hereof) (collectively, the “Improvements")

- The Premises are leased to Lessee in their present condition without representation or
warranty by Lessor and subject to the rights of p'\mes in possession, to the existing state of title,
to all applicable Legal Requirements (as defined in-Section 5.02(b)) now or hereafter in effect
and to liens.and encumbrances listed in Exhibit B attached hereto and made a part hereof
(collectively, “Permitted Exceptions”) for all purposes. Lessee has examined the Premises and
title to the Premises and has found all of the same satisfactory for all purposes. LESSOR

LEASES AND WILL LEASE AND LESSEE TAKES AND WILL. TAKE THE PREMISES

“AS IS”, “WHERE-IS” and “WITH ALL FAULTS”. LESSEE ACKNOWLEDGES THAT
LESSOR (WHETHER ACTING AS LESSOR HEREUNDER OR IN ANY OTHER
CAPACITY) HAS NOT MADE NOR SHALL LESSOR BE DEEMED TO HAVE MADE,
ANY WARRANTY OR REPRESENTATION, EXPRESS OR IMPLIED, WITH RESPECT TO
ANY OF THE PREMISES, INCLUDING ANY WARRANTY OR REPRESENTATION AS
TO (i) ITS FITNESS, DESIGN OR CONDITION FOR ANY PARTICULAR USE OR
PURPOSE, (ii) THE QUALITY OF THE MATERIAL OR WORKMANSHIP THEREIN, (iii)
THE EXISTENCE OF ANY DEFECT, LATENT OR, PATENT, (iv) VALUE, (v)

COMPLIANCE -WITH SPECIFICATIONS, (vi) LOCATION (vn) USE, (viii) CONDITION,
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(ix) MERCHANTABILITY, (x) QUALITY, (xi). DESCRIPTION, (xii} DURABILITY, (xiii)
OPERATION, (xiv) * THE EXISTENCE OF . ANY HAZARDOUS - SUBSTANCE,
HAZARDOUS CONDITION OR HAZARDOUS ACTIVITY OR (xv) COMPLIANCE OF THE
PREMISES. WITH ANY LAW; AND ALL RISKS INCIDENT THERETO ARE TO BE
BORNE BY LESSEE. LESSEE ACKNOWLEDGES THAT THE PREMISES ARE OF ITS
SELECTION AND TO ITS SPECIFICATIONS-AND THAT THE PREMISES HAVE BEEN
INSPECTED BY LESSEE AND ARE SATISFACTORY TO LESSEE. IN THE EVENT OF o
. ANY DEFECT OR DEFICIENCY IN, ANY OF THE PREMISES OF ANY NATURE,

WHETHER LATENT OR PATENT, LESSOR SHALL NOT HAVE ANY RESPONSIBILITY
OR LIABILITY WITH RESPECT THERETO OR FOR ANY 'INCIDENTAL OR
CONSEQUENTIAL DAMAGES (INCLUDING STRICT LIABILITY .IN. TORT). The
provisions of this paragraph have been negotiated and are intended to be a complete exclusion
and negation of any warranty by Lessor, express or.implied, with respect (o any of the Premises,
ansmg, pursuant to the Uniform Commercial Code or dny other law now or hereafier in effect or
arising otherwise. -

Section 1,02 Use. Lessee may use ihe Premises for any purpose allowed under cumrent

zoning requirements and for no other purpose. Lessee shall' not knowingly- use or occupy or .

permit any of the Premises to be used or occupied, nor knowingly do or permit anything to be

done in or on any of the Premises, in a manner which would (i) make void or voidable or cause

any insurer to cancel any insurance requlred by this Lease, or make it difficult or 1mpossxble to

~ obtain any such insurance at commercially reasonable rates, (ii) make void or voidable, cancel

or causé to be canceled or release any warranty, guaranty or indemnity running to the benefit of

the Premises or Léssor, (iii) cause structural i injury to any of the Improvements, (iv) consutute a
public or private nulsance or. waste, or (v) violaté any Legal Requiréments (as defined below)

Section 1,03 Term. Thls Lease shall be for an Interim Term, if any, begmnmg as of

the date hereof and ending at 11:59 p.m. on the-last day of the current month including the date . .

* hereof and a Primary Termi of twenty (20) years beginning on June 1, 2009, and endmg at11:59
‘pan. on May 31, 2029. The time peuod during which this Lease shall actually be in ef’fcct
including the Intcrun Term and the Primary Term, as any of the same may be terminated prior
to their scheduled expiration pussuant to the provisions hereof, is refecred to herein as the
“Term.” The term “Lease. Year” shall mean, with respect to the first Lease Year, the period
commencing on the date hereof and ending-at 11:59 p.m. on May 31, 2010 '\nd each,
succeedmg twelve (12) month penod thereafter during the Term, . :

Section 1.04 Rent, . In conmderatlon of this Lease, during the Terr, Lessee shall pay to :
Lessor the amounts set forth in Exhibit C as annual basic rent for the Premises (“Basic Rent”).
Lessee shall pay Basic Rent and all other sums payable to Lessor hereunder to Lessor (or, upon
Lessor's request, to any mortgagee(s)-or beneficiary(ies) identified by Lessor (whether one or
more, the “Mortgagee”) under any mortgages, deeds of trust or similar security instruments -
creatmg a lien on the interest of Lessor in the Premises (whether one or more, the "Mongage”)) -
by wire transfer, in 1mmed1ately available funds as follows:

-2 Magnolia Lease Agreement_2
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The PrivateBank and Trust Company
Chicago, Illinois -

ABA#: 071 006 486

Account#: 000 315 0587

Acct Name: NL Ventures VII, L.P.
Attention: Jake Noble (312) 564-1249,

or at such other address or to such other person as Lessor from time to time may designate.

Lessor shall give Lessee not less than thirty (30) days prior written notice of any change in the .
address to which such-payments are to be made. If the party entitled to receive Basic Rent or
" such party’s address shall change, Lessee may, until receipt of notice of such change from the

party entitled to receive Basic Rent or other sums payable hereunder immediately preceding such

chnnge continue 1o pay Basic Rent and other sums payable ‘hereunder to the party 1o which, and

-in the manmer in which, the preceding installment of Basic Rent or other sums payable

hereunder, as the case may be, was paid. Such Basic Rent shall be pmcl in equal monthly
installments in advance on the first day of each month, except for any Basic Rent due for the
rental of the Premises during the Interim Term which shall be payable in advance on or before
the date hereof. Any rental payment made in respect of a period which is less than one month
shall be prorated by multiplying the then applicable monthly Basic Rent by a fraction the
numerator of which is the number of days in such month with respect to which rent is being paid
and the denominator of which is the total number of days in such month. Lessee shall perform
all its obligations under this Lease at its sole cost and expense, and shall pay all Basm Rent, and
other sums payable hereunder when due and payable, without notice or demand. -

ARTICLE 11

Section 2,01 Maintenance and Repalr

() Lessee acknowledges that it has recelved the Premises in the condition disclosed
in the Property Condition Report (the “Property Condition Report”), prepared by Global Realty
Services and dated May 1, 2009. Lessee, at its own -expense, agrees o repair or: cause (o be
repaired all of the Immedial‘e Repairs cited in the Property Condition Report within ninety (90)
days after the date hereof. Lessee, at its own expense, will mainiain all parts of the' Premises in -
good repair, appearance and condition and will take all action and will make all structural and
nonstructural, foreseen and unforeseen and ordinary and extraordinary changes and repairs
which may be required to keep all parts of the Premises in good repair and condition (including,
but not limited to, all pamtmg, .glass, utilities, conduits, fixtures and equipment, foundation, 1oof,
exterior walls, heating and air conditioning systems, wiring, plumbing, sprinkler systems and
other utilities, and all paving, sidewalks, roads, parking areas, curbs and gutters and fences).
Lessee, at its own expense, will retain an independent consultant reasonably approved.by Lessor
to conduct annual inspections of the roof and the heating and air conditioning systems of the
Premises and to provide Lessee and Lessor with a written report of its findings. Lessee shall

o promptly cause a licensed contractor-to perform any recommended or mecessary repairs or

maintenance measures reflected in such report. Lessor, its contractors, subcontractors, servants,
employees and agents, shall have the right to enter upon the Premises with prior notice (except in -
the event of an emergency, in which case no notice shall be required) to inspect same to ensure
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that all parts of the Premises are maintained in as good repair and condition as when received,
and Lessee shall not be-entitled to any abatement or reduction in rent by reason thereof. Lessor
shall not be required to maintain, repair or rebuild all or any part of the Premises. Lessee waives
the right to require Lessor to maintain, repair or rebuild all or any part of the Premises or make
repairs at the expense of Lessor pursuant to any Legal Requirements, agreement, contract
covenant, condition or restrictions at any lime, .

(b)  If all or any part of the Improvements shall encroach upon any property, street or
right-of-way adjoining or adjacent to the Premises, or shall violate the agreements or conditions
affecting the Premises or any part thereof, or shall hinder, obstruct or impair any easement or
right-of-way to which the Premises are subject, or any improvement focated on an adjoining or
adjacent property to the Premises shall encroach onto the Premises, then, promptly after wrilten
request of Lessor (unless such encroachment, violation, hindrance, obstruction or impairment is
a Permitied Exception) or of any person so affecied, Lessee shall, at its expense, either (j) obfain
valid and effective waivers or settlements of all claims, liabilities and damages resulting
therefrom or (ii) if Lessor consents thereto, make such changes, including alteration or removal,
to the Improvements and take such.other action as shall be necessary to remove or eliminate such
encroachments, violations, hindrances, obstructions or impairments, To the.extent any easements
are, in Lessor’s good faith judgment, necessary for Lessee’s use and occupancy of the Premises
as contemplated by this Lease, upon Lessee's written request, Lessor will execute such

easements.

_ Section 2.02 Alterations, Replacements and Additions. Lessee may, 4t its expense,
make -additions to and alterations of the Improvements, and construct additional Improvements,
provided that (i) the fair market value, the utility, the square footage or the useful life of the
Premises shall not be lessened thereby, (ii) such work shall be expeditiously completed in a
good and workmanlike manner and in compliance with all applicable Legal Requirements and
the requirements of all insurance policies required to be maintained by Lessee hereunder,
(iii) no structural alterations shall be made to the Improvements or structural demolitions
conducted in connection therewith unless Lessee shall have obtained Lessor’s consent and
furnished Lessor with such surety bonds or-other security accepiable to Lessor as shall be
reasonably acceptable to Lessor (but in no event greater than the cost of such alterations or
derolitions), (iv) no additions, replacements or alterations (other than cosmefic, interior or
nonstructural alterations) which cost in excess of $250,000 shall be made unless prior written
consent from Lessor and Mortgagee shall have been obtained, and (v) no Event of Default
exists. Cosmetic, interior or nonstructural alterations (including demolition or construction of
interior demising walls that are non-structural and non load-bearing) that cost $250,000 or less
shall not require. prior written consent from Léssor or Mortgagee. All additions and alterations
of the Premises, without consideration by Lessor, shall be and remain part of the Premises (not -
subject to removal upon termination) and the property of Lessor and shall be subject to this
Lease. To the extent that Lessor shall fail to respond to any request for consent by Lessee
pursuant to this Section 2.02 within fifteen (15) days afier receipt of such request, Lessee may
make a second request for consent. If such second request states on its face that the consent of
Lessor will be deemed given if not responded to within fifteen (15) days after receipt of such
second request, Lessor’s consent will be deemed given fifteen (15) days after Lessor receives
such second request.
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ARTICLE ITI

Section 3.01 Severable Property Lessee may, at its expense, install, assemble or
place on the Premises and remove and substitute any severable property used or useful in
Lessee’s business, including, but not limited to, the severable property owned by Lessee which
is currently on the Premises, as more particularly described in Exhibit D attached hereto and
made a part hereof for all. purposes, and all replacements and supplements thereto (collectively,
the “Severable Property”). Upon the written request of Lessee, Lessor will subordinate any of
its claims or interests in the Severable Property to the lienholders or lessors of such Severable

Property.

Section 3,02 Removal. So long as no Event of Default exists, Lessee may remove the
Severable Property at any time during the Term. Any of Lessee’s Severable Property. ot
removed by Lessee prior to the expiration of this Lease or thirty (30) days afier an earlier
termination shall be considered abandoned by Lessee and may be appropriated, sold, destroyed
or otherwise disposed of by Lessor withont obligation to account therefor. Lessee will repair at.

-its expense all damage to the Premises necessarily caused by the removal of Lessee’s Severable

Property, whether effected by Lessee or by Lessor.

Section 3.03 License of Incidental Rights, During the Term, Lessor hereby grants a
license to Lessee for the use of the “Incidental Rights,” “Plans” and “Property Agreements”
that were conveyed to Lessor by and as defined in that certain Bill of Sale and Assignment of
Incidental Rights and Plans of even date herewith, . :

ARTICLE IV

Section 4,01 Lessee’s Assignment and Subletting. Lessee may, for its own account,
assign this Lease or sublet the use of all or any part of the Premises for the Term of this Lease
so long as no Event of Default shall exist hereunder and Lessee shall have obtained Lessor’s
and, if Morigagee shall require, such Mortgagee's prior written consent to such assignment or
sublease, which consent shall not be unreasonably withheld, Any transfer of all or substantially
all of the assets or stock of Lessee, any merger of Lessee into another entity or of another entity
into Lessee, or any transfer occurring by opecation of law. shall be deemed to constitute an
assignment by Lessee of its interest hezeunder for the purposes hereof. Lessor’s determination
as to whether or not to consent to any proposed assxgnment or sublease will be made in
Lessor’s commercially reasonable discretion taking into account, among other factors, the’
following: (i) the business reputation and credit-worthiness of the proposed subtenant’ or
assignee, (ii) the intended use of the Premises by the proposed subtenant or assignee, (iii) the
nature of the business conducted by such subtenant or assignee and whether such business
would be deleterious to the condition or reputation of the Premises or Lessor, (iv) the estimated
pedestrian and vehicular traffic in and about the Premises that would be generated by the R

proposed subtenant or assignee, and (v). whether the proposed subtenant or assignee is a

department, representative, agency or instrummentality of any governmental body, foreign or
domestic. Each such assignment. or sublease shall expressly be made subject to the provisions
hereof. No such assignment or sublease shall modify or limit any right or power of Lessor
hereunder or affect or reduce any obligation of Lessee hereunder, and all such obligations shall
be those of Lessee and shall continue in full effect as obligations of a principal and not of a
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guarantor or surety, as though no subletting or assignment had been made, such liability of the -
Lessee named herein to continue notwithstanding any subsequent modifications or amendments
of this Lease; provided, however, that (other than with respect to any modifications requlred by
law or on account of bankruptcy or insolvency) if any modification or amendment is made
without the consent of Lessee named herein, such modification or amendment shall be .
ineffective as against Lessee named herein to the extent, and only to the extent, that the same
shall increase the obligations of Lessee, it being expressly agreed that Lessee named herein
shall remain lable to the full extent of this Lease as if such modlﬂcatxon had not been made.
Neither this Lease nor the Term hereby demised shall be mortgaged by Lessee, nor shall Lessee
mortgage or pledge its interest in any sublease of the Premises or the rentals payable
thereunder. Any sublease made otherwise than as expressly permitted by this Section 4.01 and
any assignment of Lessee's interest hereunder made otherwise than 'as expressly permitied by
this Section 4.0) shall be void. Lessee shall, within twenty (20) days after 1he execution of any
assignment or sublease, deliver a conformed copy thereof 1o Lessor.

Section 4.02 Transfer by Lessor. Lessor shall be free to transfer its fec interest in the
Premises or any part thereof or interest therein, subject, however, to the terms of this Lease.
Any such transfer shall relieve the transferor of all liability and obligation hereunder (to the
extent of the interest transferred) accruing after the date of the transfer, and any transferee-shall
be bound by the terms and provisions of this Lease and shall assume all of Lessor’s obligations
hereunder, including, but not limited to, Lessor’s obligations regarding any Security Deposit,

Section 4.03 Assignment/Subletting Excéptions. Notwithstanding the provisions of
Section 4.01, Lessee shall have the right to assign its interest in this Lease or sublet all or any
-portion of the Premises at any time without the consent of Lessor or Mortgagee to (i) the
surviving entity of any merger or consolidation between Lessee and its parent, (ii) any Affiliate
of Lessee, or (iii) to any person or entity who purchases substantially all of the assets or stock
of Lessee, so long as any proposed assignee or sublessee has a tangible net worth equal to or
greater than the greater of (i) the tangible net' worth of Lessee at such time, or (ii)
$20,000,000.00, as sliown on such prospective assignee’s or sublessee’s balance sheet prepared
in accordance with GAAP within three (3) months prior to such assignment or sublease.

The exceptions affonded Lessee above mn this Seciion shall be condmoned on the
followmg -

(8)  Lessee is not then in default beyond applicable notice and cure periods hereunder;
(b)  Lessoris provided a copy of such assignment or sublease;

(c)  Any subletting or assignment of the Premises shall be subject to the terms of this
Lease and Lessee shall remain liable hereunder, as same may be amended from time to time;

) (d)  Each sublease permitted under this Section shall contain provisions to the effect
that (i) such sublease is only for actual use and occupancy by the sublessee; (i) such sublease is
subject and subordinate to all of the terms, covenants and conditions of this Lease and to all of -
the rights of Lessor hereunder; (iii) that any security deposit paid by sublessee shall be pledged
to Lessor subject to the terms of the sublease and subject to Lessee’s right to apply the security
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deposit in accordance with the sublease; and (iv) in the event this Lease shall terminate before
the expuatson of such sublease, the sublessee thereunder will, at Lessor’s option, attom to Lessor
and waive any rights the sublessee may have to terminate the sublease or to surrender possessxon
thereundex, as a fesult of the termination of this Lease;

(8)  Lessee agrees to pay, or 1o cause the assignee or sublessee, as applicable, to pay,
on behalf of Lessor any and all reasonable costs of Lessor, including reasonable attorneys’ fees
paid or payable to outside counsel, occasioned by such subletting or as31gnment Further, Lessee
agrees that Lessor shall in no event be liable for any leasing commissions, finish-out costs, rent
abatements or other costs, fees or expenses incurred by Lessee in subleasing or assigning or
seeking to sublease or. assign-its leasehold interest in the Premises, and Lessee agrees to
indemnify, defend and hold harmless Lessor and its partners, and their respective officers,
directors, shareholders, agerits, employees and representatives from, against and with respect to
any and all such commissions, costs, fees and expenses; and

(f) Such assignee agrees in wntmg to honor and perform all of the obhgauons of
Lessee hereunder from and after the date of such asswnmcnt

For the purposes of this Section, “Affiliate” shall be defined as with respect to any
Person, any other Person that, directly or indirectly, controls or is controlled by or is under
common control with such Person, and shall include the spouse of any natural person, with the
term “control” and any derivatives thereof meaning the possession, directly or indirectly, of the
power to direct or cause the direction of the management and policies of a Person, whether
through ownership of voting securities, by contract, ‘or otherwise. “Person” shall mean an
individual, partuership, association, corporation or other entity.

ARTICLE YV

~ Section 5.01 Net Lease.

(a) - ltis expressly undex stood and agreed by and between the parties that this Lease is
an absolute net lease, and the Basic Rent and all other sums payable heréunder to-or on behalf-of
Lessor shall be paid without notice-or demand and without setoff, counterclaim, abatement,’

suspension, deduction or defense.

(b)  Except as otherwise expressly provided in this Lease, this Lease shall not
terminate, nor shall Lessee have any right to terminate this Lease or be entitled to the abatement
of any rent or any reduction thereof, nor shall the obligations hereunder of Lessee be otherwise
affected, by reason of any damage 10 or destruction of all or any part of the Premises from
whatever cause, the taking of the Premises or any portion thereof by condemmation or otherwise,
the prohibition, limitation or restriction of Lessee’s use of the Premises, any default on the part
of Lessor, any latent or other defect in any of the Premises, the breach of any warranty of any
seller or manufacturer of any of the Improvements or Severable Property, any non-material
violation of any provision of this Lease by Lessor, the bankruptcy, insolvency, reorganization,
composition, readjustment, liquidation, dissolution or winding-up of, or other proceeding
affecting Lessor, the exercise of any remedy, .including foreclosure, under any mortgage or
collateral assignment, any action with respect to this Lease (including the disaffirmance hereof)
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which may be taken by Lessor, any trustee, receiver or liquidator of Lessor or any court under
the Federal Bankruptcy Code or otherwise, and market or economic changes, or interference *
with such use by any private person or corporation, or by reason of any eviction' by paramount
title resulting by a claim from Lessor’s predecessor in title, or for any other cause whether
similar or dissimilar to-the foregoing, any present or future law to the contrary notwithstanding,
it bemg the intention of the parties hereto that the rent and all other charges payable hereunder to
or on behalf of Lessor shall continue to be payable in all events and the obligations of Lessee .
hereuinder shall continue unaffected, unless the requirement to pay or perform the same shall be
terminated pursuant to an express provision of this Lease. Nothing contained in this
Section 5.01 shall be deemed a waiver by Lessee of any rights that it may have to bring a
separate action with respect to any default by Lessor hereunder or under any other agreement.

(c)  The obligations of Lessee hereunder shall be separate and independent covenants
and agreemenis. Lessee covenants and agrees that it will remain obligated under this Lease in
accordance with jis fenns, and that Lessee will not take any action 10 terminate, rescind or avoid
this Lease, notwithstanding the bankruptcy, insolvency, reorganization, composition,
readjustment, liquidation, dissolution, winding-up or other proceeding affecting Lessor or any
assignee of Lessor in any such proceeding and notwithstanding any action with respect to this
Lease which may. be taken by any trustee or receiver of Lessor or of any assxgnee of Lessor in

any such proceeding or by any court in any such proceeding.

(d)  Except as otherwise expressly provided in this Lease, Lessee waives all rights’
now or hereafter conferred by law (i) to quit, terminate or surrender this Lease or the Premises or
any part thereof or (ii) to any abatement; suspension, deferment or reduction of the rent, or any
other sums payable hereunder to or on behalf of Lessor, regardless of whether such nghts shall
arise from any present or future consumuon statute-or rule of law.

Section 5.02 Taxes and Assessments, Comphance Wxth Law.

N ¢:)) Lessee sha]l pay, as- addmonal rent, prior to delinquency, . thc following
(colleclively, “Taxes™): (i) all taxes, assessments, levies, fees, water and sewer rents and charges
and all other governmental charges, genelal and special, ordinary and extraordinary, foreseen
and unforeseen, which are, at any time prior to or during the Term imposed or levied upon or
assessed against or which atise with respect to (A) the Premises, (B) any Basic Reat, additional
rent or other sums payable hereunder, (C) this Lease or the leasehold estate hereby created or
(D) the operation, possession or use of the Premises; (i) all gross receipts or similar taxes (i.e,
taxes based upon gross income which fail to take into account deductions with respect to
depreciation, interest, taxes or ordinary and necessary business expensés, in each case relating to
the Premises) imposed or levied upon, assessed against or measured by any Basic Rent,
additional rent or other sums payable bereunder; (iii) all sales, value added, ad valorem, use and
similar taxes at any time levied, assessed or payable on account of the leasing, operation,
possession or use of the Premises; and (iv) all charges of utilities, communications and similar
services serving the Premises. Notwithstanding the foregoing, “Taxes,” as used herein, shall not
include, and Lessee shall not be requireéd to pay any franchise, estate, inheritance, transfer,
income, capital gains or similar tax of or on Lessor unless such tax is imposed, levied or assessed
in substitution for any other tax, assessment, charge or levy which Lessee is required to pay
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pursuant to this Section 5.02(a); provided, however, that if, at any time during the Term, the
method of taxation shall be such that there shall be assessed levied, charged or imposed on

~.Lessor a capital levy or other tax directly on the rents received therefrom, or.upon the value of

the Premises or any present or future improvement or improvements on the Premises, then all

* such levies and taxes or the part thereof so measured or based shall be included in the term
* “Taxes” and payable by Lessee, and Lessee shall pay and discharge the same as herein provided.

Lessee will furnish to Lessor, promptly after request therefor, proof of payment of all items
referred to above which are payable by Lessee. If any such assessment may legally be paid in
installments, Lessee may pay such assessment in- installments; in such event, Lessee shall be
liable only for installments which becomé due and payable with respect to any tax period
occurring in whole or in part during the Term hereof; provided, however, that all amounts
referred 1o in this Section 5.02(a) for the fiscal or-tax year in which the Term shall expire shall be
apportioned so that Lessee shall pay those portions thereof which correspond with the portion of
such year as are within the Term hereby demised. '

(b)  Lessee shall comply with and causeé the Premises to comply with and shall assume
all obligations and liabilities with respect to (i) all laws, ordinances and regulations and’other
governmental rules, orders and determinations presently in effect or hereafter enacted, made or
issued, whether or not presently contemplated (collectively, “Legal Requirements™), as applied,
to the Premises or the ownership, operation, use or possession thereof, including, but not limited '

" to, maintaining an adequate number of vehicular parking spaces, and (ii) all contracts, insurance

policies (including, without limitation, to the extent necessary to prevent cancellation thereof and
to insure full payment of any claims made under such policies), agreements, covenants,
conditions and restrictions now or hereafter applicable to the Premisés of the ownership,
operation, use or possession thereof (other than covenants, conditions and restrictions imposed
by Lessor subsequent to the date of this Lease without the consent of Lessee), including, but not
limited to, all such Legal Requirements, contracts, agreements, covenants, conditions and
restrictions which require structural, unforeseen or extraordinary charges; provided, however,
that, with respect to any of the obligations of Lessee in clause (ii) above which are not now in
existence, Lessee shall not be required to so comply unless Lessee is either a party thereto or has
given its written consent ‘thereto, or unless the same is occasioned by Legal Requirements or
Lessee’s default (including any failure or omission by Lessee) under this Lease. Nothing in
clause (ii) of ihe immediately preceding seuntence shall modify-the obligations of Lessee under
Section 5.04 of this Lease.

(c)  On the date hereof and- promptly after any future date on which the Taxes are
increased by an applicable taxing authority, Lessee shall pay to Lessor that amount necessary to

ensure there will be on deposit with Lessor an amount which when added to the Tax Escrow

Payments will result in there being an amount on deposit sufficient to pay the Taxes at least two
(2) months prior to the due date thereof (“Initial Tax Escrow Payment”)., Thereafter, Lessee
shall, in addition to and concurrently with the payment of Basic Rent as required in Section 1.04
hereof, pay one-twelfth of the amount (as estimated by Lessor) of the annual Taxes (each such
payment, a “Tax Escrow Payment,” and together with the Initial Tax Escrow Payment,
hereinafter collectively referred to as the “Tax Escrow Payments”) next becoming due and
payable with respect to the Premises. Lessee shall also pay to Lessor on demand therefor the
amount by which the actual Taxes exceed the payment by Lessee required in this subsection.
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Notwithstanding anything to the contrary contained in this Lease, so long as Lessee shall have
- complied with its obligations under this Section 5.02(c), Lessor shall be solely liable for the
application of the Tax Escrow Payments to the actual payment of Taxes as and when the same
become due. Absent an Event of Default, any excess Tax Escrow Payments remaining at the
expiration of the Term shall be refunded to Lessee. - '

Section 5.03 Liens. Lessee' will remove and discharge any charge, lien, security
interest or encumbrance upon the Premises or upon any Basic Rent, additional rent or other sums
payable hereunder which arises for any reason, including, without limitation, all liens which
arise out of the possession, use, occupancy, construction, repair or rebuilding of the Premises or
by reason of labor or materials furnished or claimed to have been fumished to Lessee or for the
Premises, but not including (i) the Permitted Exceptions, (ii) this Lease and any assigninent
hereof or any sublease permitted hereunder and (iii) any mortgage, charge, lien, security interest
or encumbrance created or cansed by or through Lessor or ifs agents, employees ox
representatives without the conseni of Lessee. Lessec may provide a bond or other security
reasonably acceptable to Lessor (but in no event greater in amount than the amount of such
encumbrance) to remove or pay all costs associated with the removal of any such lien, provided
the conditions of Section 5.05 shall be satisfied. Nothing contained in this Lease shall be
construed as constituting the consent or request of Lessor, express, or implied, to or for the
performance (on behalf of or for the benefit of Lessor) by any contractor, laborer, materialman or
vendor, of any labor or services or for the fumnishing of any materials for any construction,
alteration, addition, repair or demolition of or to the Premises or any part thereof. NOTICE IS
HEREBY GIVEN THAT LESSOR WILL NOT BE LIABLE FOR ANY LABOR, SERVICES
" OR MATERIALS FURNISHED OR TO BE FURNISHED TO LESSEE, OR TO ANYONE
HOLDING AN INTEREST IN THE PREMISES OR ANY PART THEREOF THROUGH OR
UNDER LESSEE, AND THAT NO MECHANIC'S OR OTHER LIENS FOR ANY SUCH . -
LABOR, SERVICES OR MATERIALS SHALL ATTACH TO OR AFFECT THE INTEREST
OF LESSOR IN AND TO THE PREMISES UNLESS BY OR THROUGH LESSOR OR ITS
AGENTS, EMPLOYEES OR REPRESENTATIVES.

Secfion 5.04 Indemnification,

- {a) Except for the gross negligence or willful misconduct of any Indemnified Party
(as defined herein), Lessee shall defend all actions against Lessor and any partner, officer,
director, member, employee or shareholder of the foregoing (collectively, ‘“Indemnified
Parties”), with respect to, and shall pay, protect, indemnify and save -harmless the Indemnified
Parties from and against, any and all liabilities, losses, damages, costs, expenses (including,
without limitation, reasonable attorneys’ fees and expenses), causes of action, suits, claims,
demands or judgments of any nature arising from (i) injury to or death of any person, or damage
to or loss of property, on or about the Premises, or connected with the use, condition or
occupancy of any thereof, (ii) default by Lessee under this Lease, (iii) use, act or omission of
Lessee or its agents, contractors, licensees, sublessees or invitees, (iv) contest referred to-in
Section 5.05. of this Lease, and (v) liens-against the Premises in violation of Section 5.03 of this
Lease. LESSEE UNDERSTANDS AND AGREES THAT THE FOREGOING
INDEMNIFICATION OBLIGATIONS OF LESSEE ARE EXPRESSLY INTENDED TO AND
SHALL INURE TO THE BENEFIT OF THE INDEMNIFIED PARTIES EVEN IF SOME OR
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. ALL OF THE MATTERS FOR WHICH SUCH INDEMNIFICATION IS PROVIDED ARE
CAUSED OR ALLEGED TO HAVE BEEN CAUSED BY THE SOLE, SIMPLE, JOINT OR
CONCURRENT NEGLIGENCE OR STRICT LIABILITY OF ANY OF THE INDEMNIFIED
PARTIES, BUT NOT TO THE EXTENT CAUSED BY THE INDEMNIFIED PARTIES'
GROSS NEGLIGENCE OR WILLFUL MISCONDUCT. The obligations of Lessee under this
Section 5.04 shall survive any termination, expuanon rejection in bankruptcy, or assumption in

bankruptcy of this Lease.

(b)  The rights and obligations of Lessor and Lessee with respect to claims by Lessor
against Lessee brought pursuant to this Section 5.04 and Section 5.06 shall be subject to the

following conditions:

@) If Lessor receives notice of the assertion of any claim for which it intends.
{0 seek indemnification under this Section 5.04 or Section 5.06, Lessor shall prompily provide
written notice of such assertion to Lessee; provided that failure of Lessor to give Lessee prompt
notice as provided herein shall not relieve Lessee of any of its obligations hereunder, except to
the extent the Lessee is prejudiced by such failure. The notice shall describe in reasonable detail
the nature of the claim and the basis for an indemnification claim under Section 5.04 or
Section 5.06, and shall be accompanied by all papers and documents which have been served
upon Lessor and such other documents and information .as may be appropriate to -an
understaniding of such claim and the liability of Lessee to indemmnify Lessor hereunder. Except
as required by law, the Lessor shall not answer or otherwise respond to such clamm or take any
other action which may prejudice the defense thereof unless and until Lessee has been given the
opportunity to assume the defense thereof as required by this Section 5.04 and refused to do s0.

~(#) Upon recelpt of an indemnification nouce under -this Section 5.04, the
Lessee shall have the right, but not the obligation, to promptly assume and take exclusive control
of the defense, negotiation and/or settlement of such’ claim; prov1ded however, that if the
representationn of both parties by Lessee would be inappropriate due to actual or potential
differing interests between them, then the Lessee shall not be obligated to assume such defense,
but such conilict shall not lessen Lessee’s indemnity obligation herevnder. In. the event of a
conflict of interest or dispute or during the continuance of an Event of Default, Lessor shall have
the right to select counsel, and the cost of such counsel shall be paid by Lessee. The parties
acknowledge that, with respect 10 claims for which insurance is available, the rights of the
parnes to select counsel for the defense of such claims shall be subject to such approval rights as

_ the insurance company prov1d1ng coverage may have

(iii) The party controllmg the defense of a claim shall keep the other pany
reasonably informed at all stages of the defense of such claim. The party not controllmg the
defense of any claim shall have the right, at its sole cost and expense, to participate in, but not
control, the defense of any such claim. Each party shall reasonably cooperate with the other in
the defense, negotiation and/or settlement of any such claim. In connection with any defense of
a claim undertaken by Lessee, Lessor shall provide Lessee, and its counsel, accountants and
other representatives, with reasonable access to relevant books and records and make- -available
such personnel of Lessor as Lessee may reasonably request.
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Section §.05 Permitted Contests.

(a)  Lessee, at its expense, may contest, by appropriate legal proceedings conducted in
good faith and with due diligence, any Legal Requirements with which Lessee is required to
comply pursuant to Section 5.02(b) or any Environmental Law under Section 5.06, or the amount
or validity or application, in whole or in part, of any tax, assessment or charge which Lessee is
obligated to pay or any lien, encumbrance or charge not permitted by Sections 2.01, 2.02,
5.02(a), 5.03 and 6.01, provided that unless Lessee has already paid such tax, assessment or
charge (i) the commencement of such proceedings shall suspend the enforcement or collection
thereof against or from Lessor and against or from the Premises, (ii) neither the Premises nor any
rent therefrom nor any part thereof or interest therein would be in any danger of being sold,
forfeited, attached or lost, (iii) Lessee shall have furnished such security, if any, as may be.
required in the proceedmgs and.as may be reasonably required by Lessor, and (iv) if such contest
be finally resolved agninst Lessee, Lessee.shall promptly pay the amount required 1o be paid,
together with all interest and penalties accrued thereon. Lessor, at Lessee’s expense, shall
execule and deliver (o Lessee such authorizations and other documents as reasonably may be
required in any such contest. Lessee shall indemnify and save Lessor harmless against any, cost
or expense of any kind that may be imposed upon Lessor in connection with any such contest
and any loss resuling therefrom. Notwithstanding any other provision of this Lease to the
contrary, Lessee shall not be in default hereunder in respect to the compliance with any Legal
Requirements with which Lessee is obligated to comply pursuant to Section 5.02(b), any
Enviroumental Law under Section 5.06, or in respect to the payment of any tax, assessment or
charge which Lessee is obligated to pay or any lien, encumbrance or charge not permitted by
Section 2.01, 2.02, 5.02(a), 5.03 and 6.01 which Lessee is in good faith contesting.

) Wlthout limiting the provisions of Section 5. 05(a) so long as no Event of Default
exists and the conditions set forth in Section 5:05(a) are satisfied, Lessor hereby 1rrevocably
appoints Lessee as Lessor’s attorney-in-fact solely for the purpose of prosecuting a contest of
any tax, assessment or charge which Lessee is-obligated to pay. . . Such appointment is coupled
with an interest: Notwithstanding the foregomg appointment, if I.essee determines it (o be
preferable in prosecution of a contest of a 'tax, assessmenl or charge, upon Lessee’s prior request,’
Lessor shall execute the real estate tax complaint and/or other documents reasonably needed by
Lessee to prosecute the complaint as to such tax, assessment or charge and return same {o Lessee
within ten (10) days. In such event, Lessee shall pay all of Lessor’s costs and expenses in
connection therewith, including, without limitation, reasonable attorneys’ fees and Lessee shali
arrange for preparation of such documentation at Lessee’s sole cost and expense.

Section 5.06 Environmental Compliance.
(8)  For purposes of this Lease:

(i) the term “Envnronmental Laws™ shall mean and include the Resource
Conservation and Recovery Act, as amended by the Hazardous and Solid Waste Amendments of
1984, the Comprehensive Environmental Response, Compensation and Liability Act, the
Hazardous Materials Transportation Act, the Toxic Substances Control Act, the Federal
Insecticide, Fungicide and - Rodenticide Act and all applicable federal, state and local
environmental laws, ordinances, rules, requirements, regulations and publications, as any of the
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foregoing may have been or may be from time to time amended, supplemented or supplanted and
any and all other federal, state or local laws, ordinances, rules, requirernents, regulations and
publications, now or hereafter existing, relating to (i) the preservation or regulation of the public
health, welfare or environment, (ii) the regulation or control of toxic or hazardous substances or
materials, or (iii) any wrongful death, personal injury or property damage that is caused by or
related to the presence, growth, proliferation, reproduction, dispersal, or contact with any
biological organism or portion thereof (living or dead), including molds or other furigi, bacteria
or other microorganisms or any etiologic agents or materials; and

(i) the term “Regulated Substance” shall mean and include any, each and all
substances, biological and etiologic agents or materials now or hereafier regulated pursuant to
.any Environmental Laws, including, but not limited to, any such substance, biological or
etiological agent or material now or hereafter defined as or deemed to be a “regulated
substance,” “pesticide,” “hazardous substance™ or “hazardous wasie” or included in ay similar
or like classification or categorization thereundér, _

()] Lessee shall:

(1) 1Ot cause or permit any Regulated Substance to be placed held, located,
released, transported or disposed of on, under, at or from the. Premxses in violation of
.'Envxronmental Laws;

(ii) contain at or remove from the Premises, or perform any other necessary
remedial action regarding, any Regulated Substance in any way affecting the Premises if, as and
when such containment, removal or other remedial action is required under any Legal
Requirements and, whether or not so required, shall perform any containment, removal or
remediation of any kind involving any Regulated Substance in any way materially adversely
- affecting the Premises in‘compliance with all Legal Requirements and, upon reasonable request
of Lessor after consultation with Lessee (which request may be given only if Lessor has received
information such that it reasonably believes that environmental contamination exists which may
have a material adverse effect on the Premises); shall arrange a Site Asscssment (as such term is
defined in Section 5.06(c)), or such other or further testing or actions as may be required by
Legal Requirements oi as may be mutually agreed to by Lessor and J.essee, to be conducted at
the Premises by qualified companies retained by Lessee specializing in envirdnmental matters
and reasonably satisfactory to Lessor in order io ‘ascertain compliance with all Legal
Requirements and the reqmrements of this.Lease, all of the foregoing to be at Lessee’s sole cost

and expense;

(iii) .. provide Lessor with written notice (and a copy as may be applicable) of
any of the following within ten (10) days of receipt thereof: (A) Lessee’s obtaining knowledge
or notice of any kind of the material presence, or any actual or threatened release, of any
Regulated Substance in any ‘way materially adversely affecting the Premises; (B) Lessee’s
receipt or submission, or Lessee’s obtaining knowledge or notice of any kind, of any report,
citation, notice or' other communication from or to any federal, state or local governmental or
quasi-governmental authority regarding any Regulated Substance in any way materially
adversely affecting the Premises; or (C) Lessee’s obtaining knowledge or notice of any kind of
the incurrence of any cost or expense by any federal, state or local governmental or quasi-
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governmental authority or any private party in connection with the assessment, monitoring, .
containment, removal or remediation of any kind of any Regulated Substance in any way
materially adversely affecting the Premises, or of the filing or recording of any lien on the
Premises or any portion thereof in connection with any such action or Regulated Substance in

any way materially adversely affecting the Premises; and -

(iv)  in addition to the requirements of Section 5.04 hereof, defend all actions
against the Indemnified Parties and Mortgagee and pay, protect, indernify and save harmiess the
Indemnified Parties and Mortgagee from and.against any and all liabilities, losses, damages,
costs, expenses (including, without limitation, reasonable attomeys’ fees and expenses), causes.
of action, suits, claims, demands or judgments of any pature relating to any Environmental Laws,
Regulated Substances or other envirommental matters concerning the Premises; except to the
extent caused by or through Lessor, Mortgagee, or their dgents, employees or representatives.
The indemnity contained in this Section 5.06 shall survive the expiration or earlier termination of
this Lease, vnless at such time Lessee provides Lessor a Site Assessment (as defined below)
acceptable to Lessor showing the Premises to be free of Repulated Substances and mnot in
violation of Environmental Laws and that there exists no condition which could result in any
violations of Environmentai Laws. -

(©  Upon reasonable cause and prior written notice from Lessor, Lessee shall permit
such reasonably qualified persons as Lessor may designate (“Site Reviewers™) to visit the
Premises and perform environmental site investigations and assessments (“Site Assessments™)
on the. Premises for ‘the purpose of-determining whether there. exists on the Premises any
Regulated Substance or violation of Environmental Laws or any condition which could result in
any violations of Environmental Laws. Such Site Assessments may include both above and
below the ground environmental testing for violations of Environmental Laws and such other
tests as may be necessary, in the reasonable opinion of the Site Reviewers, to conduct the Site
- Assessments. Lessee shall supply to the Site Reviewers such historical and operational
information regarding the Premises as may be reasonably requested by the Site Reviewers to
facilitate the Site Assessments, and shall-make available for meetings with the Site Reviewers
appropriate personnel having knowledge of such matters, The cost of performing and repor hng a

Site Assessment shall be paid by Lessee.

(d)  Ifany violation of Envxronmental Laws occurs ox is found to exist and, in Lessm s
reasonable judgment based upon the written bids of reputable environmental professionals, the
cost of remediation of, or other response action with respect to, the same is likely to exceed
$100,000, Lessee shall provide to Lessor, within ten (10) days after Lessor's request therefor,
adequate financial assurances that Lessee will effect such remediation in accordance with

-applicable Environmental Laws. Such financial assurances shall be a bond or letter of credit
reasonably satisfactory to Lessor in form and substance and in an amount equal to one hundred
fifty percent (150%) of Lessor’s reasonable estimate of the anticipated cost of such remedial
action, based upon Site Assessment performed pursuant to Section 5.06(c). Notwithstanding'
any other provision on this Lease, if a violation of Environmental Laws occurs or is found to
exist and the Term would otherwise terminate or expire, and the Premises cannot be rented to
another lessee on commercially reasonable terms during the remedial action, then, at the option
of Lessor, the Term shall be automatically extended beyond the date of termination or expiration
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and this Lease shall remain in full force and effect beyond such date until the earlier to occur of
(i) the completion of all remedial action in accordance with applicable Environmental Laws, or
(ii) the date specified in a written notice from Lessor to Lessee terminating this Lease.

(e)  If Lessee fails to correct any violation of Environmental Laws which occurs or is
found to exist, Lessor shall have the right (but no obligau'on) to take any and all actions as
Lessor shall reasonably deem necessary or advisable in order to cure - such violation of
Environmental Laws.

® All future leases, subleases or concession agreements permitted by this Lease
relating to the Premises entered into by Lessee shall contain. covenants of the other party not to
knowingly at any time (i) cause any violation of Environmental Laws 10 occur or (ii) permit any
Person occupying the Premises throngh said subtenant or concessionaire 10 knowmg]y cause any
violation of Environmental Laws to occur, o

ARTICLEV]
Section 6.01 ‘Condemnation and Casualty.

(3)  General Provisions. Except as provided in Section:6.01(b) and (c), Lessee
hereby irrevocably assigns to Lessor any award, compensation or insurance payment to which_
Lessee may become entitled by reason of Lessee’s interest in the Premises, other than separate
Compensation as referenced hereinbelow (i) if the use, occupancy or title of the Premises or any
part thereof is taken, requisitioned or sold in, by or on account of any actual or threatened
eminent domain proceeding or other action by any person having the power of eminent domain
(“Condemnation™) or (ii) if the Premises or any part thereof is damaged or destroyed by fire,
flood or other casualty (“Casuvalty™). All awards, compensations and insurance payments on
account of any Condemnation or Casualty are herein collectively called “Compensation.”
Lessee. may not unilaterally negotiate, prosecute or adjust any claim for any Compensation.
Lessee -imust consult with and obtain Lessor’s consent thereto, which consent shall not be
unreasonably withheld. If the parties are unable to so agree, then they shall appoint an entity or
individual that specializes in such negotiations who shall negotiate, prosecute and adjust a claim -
for Compensation. Lessor and Lessee shall be entitled to participate in any such proceeding,
action, negotiation, prosecution, appeal or adjustment as contemplated herein. Notmthstandmo
anything to the contrary contained in this Article VI, if permissible under applicable law, any
separate Compensation made to Lessee for its moving and relocation expenses, anticipated loss-
of business profits, loss of goodwill or fixtures and equipment paid for by Lessee and which are
not part of the Premises (including, without limitation, the Severable Propérty) shall be paid
directly to and shall be retained by Lessee (and shall not be deemed to be “Compensation”).” All
other Compensation shall be applied pursuant to this Section 6.01, and all such Compensation
(less the expense of collecting such Compensation) is herein called the “Net Proceeds.” Except
as specifically set for herein, all Net Proceeds shall be paid to the Proceeds Trustee (as defined
herein) and applied pursuant to this Section 6.01. If the Premises or any part thereof shall be
damaged or destroyed by Casualty, and if the estimated cost of rebuilding, replacing or repamng
the same shall exceed $50,000, Lessee promptly shall notify Lessor thereof
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(b)  Substantial Condemnation During the Term. If a Condemnation shall, in
Lessee’s good faith judgment, affect all or a substantial portion of the Premises and shall render
the Premises wnsuitable for restoration for continued use and occupancy in Lessee’s business,
then Lessee may, not later than sixty (60) days after a determination has been made as 1o when
possession of the Premises must be delivered with respect to such Condemnation, deliver to
Lessor (i) notice of its intention (“Notice of Intention™) to terminate this Lease on the next rental
payment date which occurs not less than thirty (30) days after the delivery of such notice (the
“Condemnation Termination Date™), and (ii) a certificate of an authorized officer of Lessee
describing the event giving rise to such termination and stating that Lessee has determined that
such Condemnation has rendered the Premises unsuitable for restoration for continued use and
occupancy in Lessee’s business, This Lease shall terminate on the Condemnation Termination
Date, except with respect to obligations and liabilities of Lessee hereunder, actual or contingent,
which have-accrued on or prior to the Condemnation Termination Date, upon payment by Lessee
of (1) all Basic Keni, addiiional rent and other sums due and payable hereunder up to and
including the Condemnation Termination Date, and (2) an amount equal Lo the excess, if any, of
(n) all Basic Rent which would be payable under this Lease, from the Condemnation
Termination Date for what would be the then unexpired Term in the absence of such
‘Condemnation, discounted at the rate equal to the then current yield on United States Treasury
© Notes having a maturity as of the stated date for expiration of the then existing Term of this
Lease, over (b) the Net Proceeds. The Net Proceeds shall belong to Lessor.

(c)  Substantial Casualty During the Last- Two Years of the Term. If an insured
Casualty shall, in Lessee’s good-faith judgment, affect all or a substantial portion of the Premises
during the last two (2) years of the Term and shall render the Premises unsuitable for restoration
for continued use and occupancy in Lessee’s business, then Lessee may, not later than one
hundred and fifty (150) days after such Casualty, delivér to Lessor (i) notice of its intention to
terminate this Lease on the next rental payment date which occurs not less than thirty (30) days
after the delivery -of such notice (the “Casualty Termination Date”), (ii) a certificate of an
authorized officer of Lessee describing the event giving rise to such termination and stating that
Lessee has determined that such (‘asmlty bas rendered ihe Premises unsuitable for restoration
for continued use and occupancy in Lessee’s business, and (iii) documentation to the effect that
termination of this Lease will not be in violation of any agreement then in effect with which
Lessee js obligated to comply pursuant to this Lease. Upon payment by Lessee of all Basic Rent,
additional rent and other sums then due and payable hereunder to' and including the Casualty
Termination Date, this Lease shall terminate on the Casualty Termination Date except with
respect fo obligations and liabilities of Lessee hereunder, actual or contingent, which have
accrued on or prior to the Casualty Termination Date, and the Net Proceeds shall belong to

Lessor.

(d) Less Than Substantial Condemnation or Any Casualty. If, after a
Condempation or Casualty, Lessee does not give or does not have the right to give notice of its
intention to terminate this Lease as provided in subsection 6.01(b) or (c), then this Lease shall
continue in full force and effect and Lessee shall, at its expense, rebuild, replace or repair the
" Premises in confonmty with the requirements of subsections 2.01, 2.02 and 5.03 so as to restore
the Premises (in the case of Condemnation, as nearly as practicable) to the conditior, and
character thereof immediately prior to'such Casualty or Condemnation; provided that Lessee and
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Lessor shall use reasonable efforts to conmsider modifications which would make the
Improvements a more contemporary design. To the extent the Net Proceeds with respect to any
Casualty are less than $100,000, such amount shall be paid to Lessee to be used to rebuild,
replace or repair the Premises in a lien free and good and workmanlike manner. To the extent
the Net Proceeds from any Casualty are $100,000 or greater, such amount shall be paid to the
Proceeds Trustee and prior to any such rebuilding, replacement or repair, Lessee shall determine
the maximum cost thereof (the “Restoration Cost™), which amount shall be reasonably
acceptable to Lessor. The Restoration Cost shall be paid first out of Lessee’s own funds to the
extent that the Restoration Cost exceeds the Net Proceeds payable in connection with such
occurrence, after which expenditure Lessee shall be entitled to receive the Net Proceeds from the
Proceeds Trustee, but only against (i) certificates of Lessee delivered to Lessor and the Proceeds
Trustee from time to time but no more often than monthly as such work of rebuilding,
replacement and repair progresses, each such certificate describing the work for which Lessee is
requesting payment and the cost incurred by Lessee in connection therewith and stating that
Lessee has not therctofore received payment for such work and (i) such additional
documentation or conditions as Lessor or the Proceeds Trustee may reasonably require,
including, but not limited to, copies of all contracts and subcontracts relating to restoration,
architects’ certifications, title policy updates and lien waivers or releases. Any Net Proceeds
remaining after final payment has been made for such work and after Lessee has been
reimbursed for any portions it contributed to the Restoration Cost with respect to any Casualty
shall be paid to Lessee and with respect to any Condemnation shall be paid to Lessor. In the
event of any temporary Condemnation, this Léase shall remain in full effect and Lessee shall be
entitled to receive the Net Proceeds allocable to such temporaryCondemnation, except that any
portion of the Net Proceeds allocable to the period after the expiration or termination of the Term
shall be paid to Lessor. If the cost of any rebuilding, replacement or repair required 16 be made
by Lessee pursuant to this subsection 6.01(d) shall exceed the amount of such Net Proceeds, the -

deficiency shall be paid by Lessee.

(e)  Notwithstanding anything. fo the contrary in this Lease, all of the foregoing
provnstons of this Section 6.01 shall be subject and subordinate to any provisions to the contrary
contained in any Subordination, Non-Disturbance and Attornment Agreement, Mortgage or other
document evidencing or securing a lcan made by Mortgagee to Lessor.

Section 6.02 Insurance.
(a) Lessee will maintain insurance on the Premises of the following character:

(@) Insurance (on an occurrence basis) against all risks of direct physical loss
(“Causes of Loss — Special Form”), including loss by fire, lightning, flooding (if the Premises are
in a flood zone), earthquakes (if the Premises are in an earthquake zone), and other risks which
at the time are included under “extended coverage” endorsements, oo ISO form CP1030, or its
equivalent, in amounts sufficient to prevent Lessor and Lessee from becoming a coinsurer of any
loss but in any event in amounts not less than 100% of the actual replacement value of the
Improvements, exclusive of foundations and excavations, without any exclusions other than
standard printed exclusions and without exclusion for terrorism and with deductibles of not more
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than $25,000 per occurrence, unless Lessee posts a bond, letter of credit, or other suitable
security reasonably acceptable to Lessor for any deductible in excess of $25,000;

(i) Commercial general liability insurance and/or urnbrella liability insurance
(on an occurrence basis), on ISO form CG 0001 0798, or its equivalent, against claims for bodily
injury, death or property damage oceurring on, in or about the Premises in the minimum amounts
of $5,000,000 for bodily injury or death to any one person, $10,000,000 for any one accident and
$5,000,000 for property damage to others or in such greater amounts as are then customary for
property similar in use to the Premises, with deletions of contractual liability exclusions with
respect to personal injury and with defense to be provided as an additional benefit and not within
the limits of liability and with deductibles of not more than $25,000 per occurrence, unless
Lessee posts a.bond, letter of credit, or other suntable secunty reasonably acceptable to Lessor
for any deductible in excess of $25,000;

(i)  Rent loss insurance or business inferruption insurance i an amount
sufficient to cover loss of rents from the Premises pursuant to this Ledse for a period of at least
twelve (12) months, with endorsements {o cover intermptiou of utilities outside of the Premises;

(iv) Worker's compensatxou msurance to the extent required by the law of the
state in which the Premises are located; - :

(v)  Boiler and machinery insurance in respect of any boilers and similar
apparatus located on the Premises in the minimum amount of $500,000 or in such greater
amounts as to adequately insure the Premises;

(vi) During any period of construction on the Premises, builder’s’ risk
insurance on a completed value, non-reporting basis for the total cost of such alierations or
improvements, and workers’ compensation insurance as required by applicable law. This
coverage may be provided by Lessee’s all nsk propeny insurance pursuant to Section 6. OZ(a)(x)
herein; and

: (vii)  Such-other insurance in such kinds and amounts, with such deductibles
and against such risks, as Mortgagee may require or as is commonly obfained in the case of
property similar in use to the Premises and located in the state in which the Premises are located
by prudent owners of such property, : :

Such insurance shall be written by companies authorized to do business in the state where
the Premises are located and carrying a claims paying ability rating of at least A:XII by A.M.
Best or A by Standard and Poor's, as applicable, and with the exception- of workers’
compensation insurance, shall name Lessor as an additional insured as its interest may appear.

(b)  Every such policy provided pursuant to Section 6.02(a)(i), above shall (i) bear a
mortgagee endorsement in favor of Mortgagee under any Mortgage, and any loss under any such
policy shall be payable to the Mortgagee which has a first lien on such interest (if there is more
than one first Mortgagee, then to the trustee for such Mortgagees) to be held and applied by
Mortgagee toward. restoration pursuant to Section 6.01, and (ii) contain an ordinance or law
coverage endorsement. Every such policy with the exception of workers’ compensation
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" insurance, shall name the Mortgagee as an additional insured as its interest may appear. Every

policy referred to in subsection 6.02(a) shall provide that it will not be cancelled or amended
except after thirty (30) days written notice to Lessor and the Mortgagee and that it shall not be
invalidated by any act or negligence of Lessor, Lessee or any person or entity having an interest
in the Premises, nor by occupancy or use of the Premises for purposes more hazardous than
permitted by such policy, nor by any foreclosure or other proceedings relating to the Premises,
nor by change in title to or ownership of the Premises. The “Proceeds Trustee” shall be a

_ financial institution selected by Lessor and reasonably approved by Lessee and may be the

Mortgagee. »

() Lessee shall deliver to Lessor and Morigagee (i) upon request copies of the
applicable insurance policies and (ii) original or duplicate certificates of insurance, satisfactory
to Lessor and Mortgagee evidencing the existence of all insurance which is required to be
maintained by Lessee hercunder and payment of all premiums therefor; such delivery to be made
(i) upon the execution and delivery hereof and (ii) at least ten (10) days prior to the expiration of
any such insvrance. Lessee shall not obtain or carry separate insurance concurrent in form or
contributing in the event of loss with that required by this Section 6.02 unless Lessor is named an
additional insured therein and unless there is a mortgagee endorsement in favor of Mortgagee
with loss payable as provided herein. Lessee shall immediately notify Lessor whenever any such
séparate insurance is obtained and shall deliver to Lessor and Mortgagee the policies or
certificates evidencing the same. Any insurance required hereunder may be provided under
blanket policies, provided that the Premises are specified therein. '

(d)  If required by Mortgagee at-any time during the Term, or if an Event of Default
shall o¢cur, upon the request of Lessor, Lessee shall, in addition to and concurrently with the
payment of Basic Rent as required in Section 1.04 hereof, pay one-twelfth of the amount (as
estimated by Lessor or Mortgagee, as applicable) of the annual preniiums for insurance
(collectively, the “Insurance Escrow Payments”) required under this Section 6.02 next becoming
due and payable with respect to the Premises. Notwithstanding the foregoing, Lessee shall also
be required to pay into escrow any other amounts required by Mortgagee. Lessee shall also pay
to Lessor on demand therefor the amount by which the actual insurance premiums exceed the

(e) Notwithstanding anyihing to the cohlmry contained herein, Lessor shall have the
right, but not the obligation, to perform Lessee’s obligations hereunder with respect to the
maintenance of insurance as set forth in Section 6.02(a)(i) and to charge Lessee as additional rent
for all costs and expenses incurred in connection therewith, including, but not limited to, all
insurance premiums owed to the company that issues the idsurance policies. '

) The requirements of this Section 6.02 shall not be construed to negateA or modify
Lessee’s obligations under Section 5.04. : .

(2)  Notwithstanding anything contained in this Lease to the contrary, each party
hereto hereby waives any and all rights of recovery, claim, action or cause of action, against the
other party and its ageats, officers, and employees, for any loss or damage that 1ay occur to the
Premises, including the Improvements, regardless of cause or origin, including the negligence of
the other party and its agents, officers, and employees, without prejudice to any waiver or
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indemnity provisions applicable to Lessee and any limitation of liability provisions applicable to
Lessor hereunder, of which provisions Lessee shall notify all insurers. Lessor and Lessee agree
that any policies presently existing or obtained on or after the date hereof (including renewals of
present-policies) shall include a clause or endorsement to the effect that any such release shall
not adversely affect or impair said policies or prejudice the right of the insured to tecover
thereunder and that the insurer expressly waives its rights of subrogation against Lessor or
Lessee, as the case may be, with respect to any claims under any such policies.

ARTICLE VII
Section 7,01 Conditional Limitations; Default Provisions.

(a) Any of the following occurrences or acts shall constuute an Evcm of Default
under this Lease:

‘ (O] If Lessee shall (1) fail to pay any Basic Rent, recurring additional rent or
. other recurring sum when due (provided that Lessor shall not exercise any of its remedies

hereunder for such failure to pay unless such monetary Event of Default continues to exist after
Lessor has provided Lessee with five (5) business days written notice of Lessee’s failure to
tirely pay such sums and provided that Lessor is obligated to provide such written notice no
more than two times for any consecutive twelve (12) month period before exercising its
remedies) or (2) fail to observe or perform any other non-monetary provision hereof and such
non-mounetary failure shall continue for thirty (30) days after written notice to Lessee of such
failure (provided that, in the case of any such failure which cannot be cured by the payment of
money and cannot with diligence be cured within such thirty (30) day period, if Lessee shall
commence promptly to cure the same and thereafier prosecute the curing thereof with diligence,
the time within which such failure may be cured shall be extended for such period not to exceed
one hundred and eighty (180) days as is necessary to complete the curing thereof with diligence);

(i) If any rep1eseutauon or warranty of Lessee set forth in any certificate
provided by Lessee pursuant to this Lease, shall prove to be incorrect in any matetial adverse
respect as of the time when the same shall have been made in a way adverse to Lessor and
Lessor shall suffer a loss or detriment as a result thereof, including, without limitaticn, the taking
of any action (including, without limitation, the derhise of the Premises to Lessee herein) in
reliance upon such representation-or warrdnty and, in each case, the facts shall not be conformed
to the representation and warranty as soon as practicable in the circumstances (but in no event to
exceed thirty (30) days) after written notice to Lessee from Lessor of such inaccuracy and Lessor
restored to the position it would have en Joyed had such representauon or warranty been accyrate

at the time it was made;

(iii)  If Lessee shall file a petition in bankruptcy or for reorganization or for an
arrangement pursuant to any federal or state law or shall be adjudicated a bankrupt or become
insolvent or shall make an assignment for the benefit of creditors, or if a petition proposing the
adjudication of Lessee as a bankrupt or its reorganization pursuant o any federal or state
bankruptcy law or any similar federal or state law shall be filed in any court and Lessee shall
consent to or acquiesce in the filing thereof or such petition shall not be discharged or denied
within ninety (90) days after the filing thereof;
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(iv) . If a receiver, trustee or conservator of Lessee or of all or substantially all
of the assets of Lessee or of the Premises or Lessee’s or estate therein shall be ‘appointed in any
proceeding brought by Lessee, or if any such receiver, trustee or conservator shall be appointed
in any proceeding brought against Lessee and shall not be discharged within ninety (90) days
after such appointment, or if Lessee shall consent to or acquiesce in such appointment, :

(v)  If the Premises shall have been abandoned for a period of ten (10)
consecutive days;. :

(vi)  If a Leiter of Credit has been posted as the Security Deposit or other
security hereunder, and the issuer of the Letter of Credit cancels, terminates or. refuses to honor
it, or if the issuer is subsequently declared insolvent by a regulatory authority or is closed for any
teason, arid Lessee shall fail to renew the Letter of Credit within thirty (30) days or shall fail to
post a cash equivalent amount of the Letter of Credit or a replacement Jetter of credit within
{ifteen (15) days after notice of such cancellation, termination or refusal; and

(vii) - If a material Event-of Default occurs under this Lease more than three (3)
times within any consecutive twelve (12) month period, irrespective. of whether or not such
Event of Default is cured; and

®) Ifan Event of Default shall have happened and- be continuing, Lessor shall have
the right to give Lessee notice of Lessor's termination of the Term. Subject to any applicable
notice or grace provision, upon the giving of such notice, the Term and the estate hereby granted
shall expire and terminate on-such date as fully and completely and with the same effect as if
such date were the date herein fixed for the expiration of the Term, and all rights of Lessee
hereunder shall expire and-terminate, but Lessee shall remain liable as hereinafter provided. :

.(c)  If an Event of Default shall have happened and be continuing, subject to any
applicable notice or grace provision, Lessor shall have the immediate right, whether or not the
Term shall have been terminated pursuant to subsection 7.01(b), to reenter and repossess the
Premises and the right to remove all persons and property (subject to Section 3.02) therefrom by
summary proceedmos ejectment or any other legal action or in any lawful manner Lessor "
determines (o be necéssary or desirable. Lessor shall be under no liability by reason of any such
reentry, repossession or remeval. No such reentry, repossession or removal shall be construed as -
an election by Lessor to terminate the Term unless a notice of such termination is ngeu to
Lessee pursuant fo subsection 7.01(b) or unless such termination is decreed by a court.

(d)  Atany time or from time to time after a réentry, repossession or removal pursuant
* to subsection 7.01(c), whether or not the Term shall have been terminated pursuant to
subsection 7.01(b), Lessor may relet the Premises for the account of Lesses, in the name of

Lessee or Lessor or otherwise. Lessor may collect any rents payable by reason of such reletting.
Lessor shall not be liable for any failure to relet the Premises or for any failure to collect any rent
due upon any such reletting. Notwithstanding the foregoing, Lessor agrees to make reasonable
efforts to mitigate its damages under this Lease in the event Lessee actually vacates or advises
. Lessor that it is, as of a specified date, to vacate the Premises. The phrase “reasonable efforts,”
as it relates to Lessor's duty to attempt to relet the Premises, shall require Lessor to do only the
following: (i) notify Lessor's management company, if any, in writing of the availability of the
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Premises for reletting and authorize same 1o advertise as appropriate, (i) post Lessor's leasing
contact telephone number in an appropriate area of the Premises, and (iii) show the Premises to
any ‘prospective lessee interested in the. Premisés and to any prospective lessee specifically
referred to Lessor by Lessee. Under any requirement of Lessor to use “reasonable efforts™ as
described herein, (i) Lessor shall not be réquired to relet the Premises ahead of any other
properties in the same market not producing any income to Lessor; (if) Lessor shall be entitled to
.consider lessee quality, lessee-mix, the financial condition of any prospective lessee, the nature
of the Premises, the proposed use of the Premises by any prospective lessee, and any rights of
existing sublessees located in the Premises, in mdaking any leasing decision ‘without being
deemed to have violated its mitigation requirement hereunder, and (111) under any new lease
entered into by Lessor, Lessor may relet all or any portion of the Premises to creats an
appropriate block of space for a new lessee, may relet for'a greater or lesser term than that
remaining at that time undér this Lease, and may include free rent, concessions, inducements,
alterations and wpgrades in the new lease. If a reletting oceurs, Lessor shall recoup all of its
expenses of reletting (including, -without. limitation, all expenses relating to remodeling,
alterations, repairs, capital improvements, brokerage fees, decorating fees, and fees for
architects, designers, space planners and attorneys) before Lessce is entitled to a credit on the
damages owed by Lessee hereunder. If Lessor shall do all the foregoing then, anything in this
Lease, or any statute, or common law rule to the contrary noththstandmg, Lessor sha]l be
deemed to have met its duty (if any) to mitigate 1ts damages hereunder.

(e) No expmmon or termination of the Term” pursuant to subsection 7.01(b), by
operation ‘of law or otherwise, and no reentry, repossession or removal pursuant to
subsection 7.01(c) or otherwise, and no reletting of the Premises pursuant to subsection 7.01(d)
or otherwise, shall relieve Lessee of its liabilities and obligations hereunder, all of which shall -
survive such expu'atlon termmatlon reentry, repossessxon removal or relettmg

(0 In the event of any expiration or, termmatwn of the ‘Term or reentry or
repossession of the Premises or removal of persons or property therefrom by reason of the
occurrence of an Event of Default, Lessee shall pay to Lessor all Basic Rent, additional rent and
other sums- required to be paid by Lessee, in each case to and including the date of such
. expiration, termination, reeniry, 1eposse5510n or’ removal, and, thereafler, Lessee shall, until the

end of what would have been the Term in the absence of such expivation, termination, reentry,
repossession or removal and whether or not the Premises shall have been relet, be lable to
Lessor for, and shall pay- to Lessor, as liquidated and agreed current damages: (i) all Basic Rent,
-all additional rent and other sums which vrould be. payable under this Lease by Lessee in the
absence of any such expu'atlon termination, reentry, repossession or removal, together with all
expenses of Lessor in connection with such releiting (including, without limitation, all
repossession costs, brokerage commissions, reasonable attorneys’ fees and expenses (including,
without limitation, fees and expenses of appellate proceedings), employee’s expenses, alteration
costs and expenses of necessary preparation for such reletting), less (ii) the net proceeds, if any,
of any reletting effected for the account of Lessee pursuant to subsection 7.01(d). Lessee shall
pay such liquidated and agreed current damages on the dates on which rent would be payable
under this Lease in the absence of such expiration, termination, reentry, repossession or removal,
~and Lessor shall be entitled to recover the same from Lessee on each such date. :

4
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(g) At any time after any such expiration or termination of the Term or reentry or
repossession of the Premises or removal of persons or property therefrom by reason of the
occurrence of an Event of Default, whether or not Lessor shall have collected any liquidated and
agreed current damages pursuant to subsection 7.01(f), Lessor shall be entitled to recover from
Lessee, and Lessee shall pay to Lessor on demand, as and for liquidated and agreed final
damages for Lessee's default and in lieu of all liquidated and agreed current damages beyond the
date of such demand (it being agreed that it would be impracticable or extremely difficult to fix
the actual damages), an amount equal to the excess, if any, of (a) the aggregate of all Basic Rent, .
additional rent and other sums which would be payable under this Lease, in each case from the
date of such demand (or, if it be earlier, to date to which Lessee shall have satisfied in full its
obligations under subsection 7. 01(f) to pay liquidated and agreed current damages) for what
would be the then unexpired Term in the absence of such expiration, termination, reentry,
repossession or removal, discounted at the rate equal.to the then current yield on United States
‘Treasury Notes having a maturity as of the stated date for expiration of the then existing Term of
this Lease plus 2% per annum, over (b) the then fair rental value of the Premises, discounted at
the same rate for the same period. If any law shall limit the-amount of liquidated final damages
to less than the amount above agreed upon, Lessor shall be entitled to the maximum amount

allowable under such law.
Section 7.02 Bankruptey or Insolvency.

. (a) If Lessee shall become a debtor in a case filed under Chapter 7 or Chapter 11 of
the Bankruptcy Code and Lessee or Lessee’s trustee shall fail to elect to assume this Lease
within sixty (60) days afier the filing of such petition or such additional time as provided by the
court within such sixty (60) day period, this-Lease shall be deemed to have been rejected.
Immediately thereupon, Lessor shall be entitled to possession of the Premises without further
obligation to Lessee or Lessee’s trustee, and this Lease, upon the election of Lessor, shall
terminate, but Lessor's right to be compensated for damages (including; withéut limitation,
liquidated damages pursuant to any provision hereof) or the exercise of any other remednes in
any such pr oceedmg shall surwve whether or not this Lease shall be 1emnnalcd ’

) Nelther the whole nor any portion of Lessee's intetest in tlus Lease or its estate in
the Premises shall pass to any trustee, receiver, conservator, assignee for the benefit of creditors
or any other.person or entily, by operation of law or otherwise under the laws of any state baving
jurisdiction of the person or property of Lessee, unless Lessor shall have consented to such.
transfer. No acceptance by Lessor of rent or any other payments from any such trustee, receiver, .
assignee, person or other entity shall be deemed to constitute such consent by Lessor nor shall it
be deemed a waiver of Lessor’s right to terminate this Lease for any transfer of Lessee’s interest
under this Lease without such consent.

Section 7.03 Additional Rights of Lessor.

(a)  Except as provided in Section 7.01(g), no right or remedy hereunder shall be
exclusive of any other right or remedy, but shall be cumulative and in addition to any other right
or remedy hereunder or now or hereafter existing. Failure to insist upon the strict performance
of any provision hereof or to exercise any option, right, power or remedy contained herein shall
not constitute a waiver or relinquishment thereof for the future. Receipt by Lessor of any Basic
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Rent, additional rent or other sums payab]e hereunder with knowledge of the breach of any
prov1sxon hereof shall not constitute waiver of such breach, and no waiver by Lessor of any
provision hereof shall be deemed to have been made unless made in writing. Lessor shall be
entitled to injunctive relief in case of the violation, or attempted or threatened violation, of any of
the provisions hereof, or to a decree compelling performance of any of the provisions hereof, or
to any other remedy allowed to Lessor by law or equity.

(b)  Lessee hereby waives and swrenders for itself and all those claiming under it,
including creditors of all kinds, (i) any right and privilege which it or any of them may have to
redeem the Premises or to have a continuance of this Lease after termination of Lessee's right of
occupancy by order or judgment of any court or by any legal process or writ, or under the temms
of this Lease, or after the termination of the Term as herein provided, (ii) the benefits of any law
which exempts property from liability for debt and (iii) Lessee specifically waives any rights of
redemption or reinstatement available by law or any successor law.

(¢)  Ifan Event of Default on the part of Lessee shall have occurred hereunder and be
continuing, then, without théreby waiving such default, Lessor may, but shall be under no
obligation {o, take all action, including, without limitation, entry upon the Premises, to perform
the obligation of Lessee hereunder immediately and without notice in the case of any emergency
as may be reasonably determined by Lessor and upon five (5) business days notice to Lessee in
other cases. All reasonable expenses incurred by Lessor in connection therewith, mcludmg,
without limitation, attorneys’ fees and expenses (lncludmg, without limitation, those incurred in
conaection with any appellate proceedings), shall constitute additional rent under this Lease and
shall be paid by Lessee to Lessor upon demand.-

(d)  If Lessee shall be in default in the performance of any of its obligations under this
Lease beyond any .applicable grace or cure period -hereunder, Lessee shall pay to Lessor, on
demand, all expenses incurred by Lessor as a result thereof, including, without limitation,
reasonable atlomeys’ fees -and expenses (including, without limitation, those incurred in
connection with any appellate proceedings) and any additional sums (including any late charge, .
default penalties, inferest and fees of the counsel of Mortgagee) which are payable by Lessor 10
its Morlgagee by reason of Lessee's late payment or non-payment of Basic Rent. If Lessor shall
be made.a patty to any litigation conunenced against T.essee and Lessee shall fail to provide
‘Lessor with counsel approved by Lessor and pay the:expenses thereof, Lessee shall pay all costs
and. reasonable attorneys’ fees and expenses in connection with such litigdtion (including,
without limitation, fees and expenses incurred in connection with any appellate proceedings).

(e)  If Lessee shall fail to pay when due any Basic Rent, additional rent or other sum
required to be paid by Lessee hereunder, Lessor shall be entitled to collect from Lessee as
additional rent and Lessee shall pay to Lessor, in addition to such Basic Rent, additional rent or
other sum, annual interest on the delinquency equal to the Late Rate from the date due until paid.
The Late Rate shall be the lesser of (i) fifteen percent (15%) per annum or (ii) the maximum rate
permitted by applicable law. In addition to all other remedies Lessor has hereunder, if Lessee
shall fail to pay any Basic Rent, additional rent or other sum, as and when required to be paid by
Lessee hereunder prior to the expiration for the period’ of payment pursuant to
- subsection 7.01(a)(i)(1), Lessor shall be entitled to collect from Lessee, and Lessee shall pay to
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Lessor, as additional rent, a late payment charge in an amount equal to l% of the amount shown
in the notice as unpald

ARTICLE VIII

Section 8.01 Notices and Other Instruments. All notices, offers, consents and other -

 instruments given pursuant to this Lease shall be in writing and shall be-validly given when

hand delivered or sent by a courier or express service guaranteeing overnight delivery or by -
telecopy, with original being promptly sent as otherwise provided above, addressed as follows:

If to Lessor: NL Ventures VII Magnolia, L.L.C.
- c/o AIC Ventures '

8080 North Central Expressway, Suite 1220
Dallas, TX 75200, .
Attention: Peier S. Carlsen
Telephone: (214) 363-5620
Facsimile: (214) 363-4968

With a copy to: AIC Ventures ‘

. 301 Congress Avenue, Suite 320

Austin, Texas 78701
Attention: Heath D, Esterak, Acqulsmons Counsel
Telephone: (512)476-5009 :
Facsimile: (512) 476-7779

" IftoLessee: . Taylor, Bean & Whitaker Mortgage Corp.
' 1417 N. Magnolia Avenue
Ocala, Florida 34475
Attention: Lee Farkas
Telephone: (352)351-1109
- Facsimile: (352) 732-8023

With copy to: R. William Futch, Esq.

: 610 SE 17" Street
Ocala, Florida 34471 )
Telephone: (352) 732-8080
Facsimile: (352) 732-8023

Lessor and Lessee each may from time to time specify, by giving fifteen (15) days notice
to each other party, (i) any other address in the United States as its address for purposes of this
Lease and (ii) any other person or entity in the United States that is to receive copies of notices, .
offers, consents and other instcuments hereunder. Notice under the terms of this Lease shall be
deemed delivered, whether or not actually received, upon the earlier of (i) the date of actual
receipt by such party, or (ii) the day after said notice is either deposited with such overnight
delivery service, transmitted by telecopier, or personaily delivered, as applicable, pursuant to the

above provisions. -
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Section 8.02 Estoppel Certifi cates, Fmancxal Information. .

(a) Lessee will, upon ten (10) business days written notice at the request of Lessor,
execute, acknowledge and deliver to Lessor a certificate of Lessee, stating that this Lease is
unmodified and in full force and effect (or, if there have been modifications, that this Lease is in
full force and effect as modified, and setting forth such modifications) and stating the dates to
which Basic Rent, additional rent and other sums payable hereunder have been paid and either
stating that to the knowledge of Lessee no default exists hereunder or specifying each such
default of which Lessee has knowledge and whether or not Lessee is still occupying and .
operating the Premises and such other information as Lessor shall reasonably request. Any such
certificate may be relied upon by any actual or prospective mortgagee or purchaser of the
Premises. Lessor will, upon ten (10) business days written notice at the request of Lessee,
execute, acknowledge and deliver to Lessee a certificate of Lessor, stating that this Lease is
unmodified and in full force and cffect (or, if there have been modifications, that this Lease is in
full force and effect as-modified, and seiting forth such modifications) and the dates to which
Basic Rent, additional rent and other sums payable hereunder have been paid, and cither stating
that to the knowledge of Lessor no default exists hereunder or specifying each such default of
which Lessor has knowledge. Any such certificate may be relied upon by Lessee or any actual

" or prospective assignee or sublessee of the Premises.

(b)  Lessee shall deliver to Lessor within ninety (90) days of the close of each fiscal
year, annual audited financial statements of Lessee (which, at a minimum, shall include a
balance sheet of Lessee and its consolidated subsidiaries, if any, as of the end of such year, a
statement of profits and losses of Lessee and its consolidated subsidiaries, if any, for such year
- and a statement of cash flows of Lessee and its consolidated subsidiaries, if any, for such year,’
settinig forth in each case, in comparative form, the corresponding figures for the preceding fiscal
year in reasonable detail and scope) prepared by &' firm of independent certified public
accountants approved by Lessor. Lessee shall also furnish to Lessor within thirty (30) days after
the end of each quarter unaudited internal financial statements and all other quarterly reports of -
Lessee (which, at a minimum, shall include a balance sheet of Lessee and its consolidated
subsidiaries, if any, as of the end of such quarter and statements of profits and losses of Lessee
and its consolidated subsidiaries, iT any; for such quarter, setting forth in each case, in
comparative form, the corresponding figures for the similar quarter of .the preceding year in
reasonable detail and scope) certified by Lessee’s chief financial officer. Lessee shall also
provide audited financial statements at any other time upon Lessor's written request. All annual
financial statements shall be accompanied (i) by an opinion of said accountants stating that (A)
there are no qualifications as to the scope of the audit except as specifically- enumerated and (B)
the audit was performed in accordance with GAAP, and (ii) by the affidavit of the president or a
vice president of Lessee, dated within five (5) days of the delivery of such statement, stating that
(1) the affiant knows of no Event of Default, or event which, upon notice or the passage of time
or both, would become an Event of Default, which has occurred and is continuing hereunder, or,
if any such event has occurred and is continuing, specifying the nature and period of existence
thereof and what action Lessee has taken or proposes to take with respect thereto and (2) except
as otherwise specified in such affidavit, to the best of such affiant’s knowledge, Lessee has
fulfilled all of its obligations under this Lease which are required to be fulfilled on or prior to the
date of such affidavit. [Notwithstanding anything to the contrary in this Section 8.02(b), Lessee
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shall be obligated to meet the requirements of this Section 8.02(b) only if Guarantor fails to
provide the financial statements required under the Guaranty of Lease.] .

(¢)  Lessor and its agents and designees may enter upon and examine the Premises
and examine the records and books of account and discuss the finances and business with the
officers of the Lessee at reasonable times during normal business hours and on reasonable
advance written notice. Lessee shall provide the requesting party with copies of any information
to which such party would be entitled in the course of a personal visit. Except in the event of
emergency, Lessee may designaie an employee to accompany Lessor, its agents and designees
on such examinations. Lessee will provide, upon Lessor’s request, all mfomlanon regarding the
Premises, including, but not limited to, a current reat roll, an operating statement reflecting all
income from subleases and all operating expenses for the Premises. Lessor and its agents and
designees may enter upon and examine the Premises and show the Premises to prospective
mortgagees and/or purchasers at reasonable times during nonmal business - hours and on’
1eas0nablc advance written notice,

ARTICLE 1X

. Section 9.01 No Merger. There shall be no merger of this Lease or of the leasebold
estate hereby' created with the fee estate in the Premises by reason of the fact that the same
person acquires or holds, directly or indirectly, this Lease or the leasehold estate hereby created
or any interest herein or in such leasehold estate, as well as the fee estate in the Premises or any
interest in such fee estafe.

_ Section 9,02 Surrender. Upon the expiration or termination of this Lease, Lessee shall
surrender the Premises to Lessor in as good repair and condition as received under
Section 2.01(a) except for any damage resulting from Condemnation or Casualty or normal
wear and tear not required to be repaired by Lessee. The provisions of this Section shall
survive the expiration or other tennination of this Lease,

Section 9.63 Time. Time is of the essence with respect to this Lease, and the
respective time periods set forth herein.

~ Section 9.04 Separability; Bindiilg Effect; Goverixiug Law. Each provision hereof
shall be separate and_ independent, and the breach of apy provision by Lessor shall not
discharge or relieve Lessee from any of its obligations hereunder. Each provxsnon hereof shall -
be valid and shall be enforceable to the extent not prohibited by law. If any provision hereof or -
the application thereof to any person or circumstance shall to any extent be invalid or
unenforceable, the remaining provisions hereof, or the application of such provision to persons
or ‘circumstances other than those as to which it is invalid or unenforceable, shall not be
affected thereby. All provisions contained in this Lease shall be binding upon, inure to the
benefit of and be enforceable by the successors and assigns of Lessor to the same extent as if
each such successor and assign were named as a party hereto. All provisions contained in this
Lease shall be binding upon the successors and assigns of Lessee and shall inure to the benefit
of and be enforceable by the permitted successors and assigns of Lessee in each case to the .
same extent as if each successor and assign were named as a party hereto. This Lease shall be
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governed by and interpreted in aécordanqe with the Jaws of the state in which the Premises are
located. .

Section 9.05 Table of Contents and Headings; Internal References. The table of
contents and the headings of the various paragraphs and exhibits of this Lease have been
inserted for reference only and shall not to any extent have the effect of modifying the express
terms and provisions of this Lease. Unless stated to the contrary, any references to any Section,
subsection, Exhibit and the like contained herein are to the respective Section, subsection,
Exhibit and the like of this Lease. ,

Section 9.06 Counterparts, This Lease may be executed in two or more counterparis
. and shall be deemed to have become effective when and only when one or more of such
counterparts shall have been executed by or on behalf of each of the parties hereto (although it
shall not be necessary that any single counierpart be executed by or on behalf of each of the
parties hereto, dnd all such counterparts shall be deemed to constitute but one and the same
instrument) and shall have been delivered-by each of the parties to the other.

Section 9.07 Lessor’s Liability. Notwithstanding anythmg to the contrary provided in
this Lease, it is specifically understood and. agreed, such agreement being a primary
consideration for the execution of this Lease by Lessor, that there shall be absolutely no
personal liability on the part of any partner, director, member, officer or shareholder of Lessor,
its successors or assigns with respect to any of the terms, covenants and conditions of this
Lease, and any liability on the part of Lessor shall be limited solely to Lessor’s interest in the
Prermses such exculpation of liability to be absolute and without any exception whatsoever.

Section 9,08 Amendments and Modifications. Except as expressly provided herein,
this Lease may not be modified or terminated except by a writing signed by Lessor and Lessee. -

Section 9.09 ‘Additional Rent. All amounts other than Basic Rent which Lessee is
required to pay or discharge pursuant to this Lease, including the charge provided for by
Section 7.03(e) hereof, shall constitute additional rent which shall include, but not be limited to -
all reasonable costs and expenses of Lessee and Lessor which are incurred in connection or
associated with (A) the use, occupancy, possession, operation, condition, design, construction,
maintenance, alteration, repair or restoration of any of the Premises, (B) the performance of any
. of Lessee's obligations under this Lease, (C) the prosecution, defense or setilement of any
litigation involving or arising from any of the Premises or this Lease, (D) the enforcement by
Lessor, its successors and assigns, of any of its rights under this Lease, (E) any amendment to
or modification of this Lease made at the request of Lessee, (F) costs of Lessor's counsel
incurred in connection with any act undertaken by Lessor (or its counsel) at the request of
Lessee, or incurred in connection with any act of Lessor performed on behalf of Lessee

pursuant to this Lease.

Section 9.10 Consent of Lessor. Except as specifically set forth in this Lease, all
consents and approvals to be granted by Lessor shall not be unreasonably withheld or delayed,
and Lessee’s sole remedy against Lessor for the failure to grant any consent shall be 1o seek -
injunctive relief. In no circumstance will Lessee be entitled to damages with respect to the

failure to grant any consent or approval
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Section 9.11 Quiet Enjoyment. Lessor agrees that, subject to the rights of Lessor
under this Lease, Lessee shall hold and enjoy the Premises during the term of this Lease, free
from any hindrance or interference from Lessor or any party claiming by, through or under

Lessor.

Section 9,12 Holding Over. If Lessee remains in possession of the Premises, or any.
part thereof, after the expiration or other termination of the Term, without Lessor’s express

* written consent, Lessee shall be guilty of an unlawful detention of the Premises and shall -be

liable to Lessor for damages for use of the Premises during, the period of such unlawful
detention at a rate equal to 1.5 times the Basic Rent and all other amounts which would be
payable during the Term hereof (collectively, “Holdover Rent”), plus any consequential
damages suffered by Lessor. In the event of such unlawful detention, Lessee shall indemnify
and hold Lessor harmless from and against any and all claims,’ suits, proceedings, losses,

“damages, liabilities, costs and expenses, including, without limitation,- attorneys’ fees and

disbursements, asserted against or incurred by Lessor, as a result of such unlawful detention.

. Notwithstanding the foregoing, Lessor shall be entitled to such other remedies and damages

provided under. this Lease or at law or in equity.

Section 9.13 Compliance with Terrorism Laws. Lessee represents and warrants that

" neither Lessee nor any Person controlling Lessee (i) is included on any Government List (as

hereinafter defined); (ii) has been determined by competent ‘authority to be subject to the
prohibitions contained. in Presidential Executive Order No. 133224 (September 23, 2001) or in
any enabling or implementing legislation or other Presidential Executive Orders in respect
thereof; (iii) has been previously indicted for or convicted of any felony involving a crime or
crimes of moral turpitude or for any offense under the criminal laws against terrorists, the
criminal laws against money laundering, the Bank Secrecy Act, as amended, the Money
Laundering Control Act of 1986, as amended, -or the Uniting and Strengthening America by
Providing Appropriate Tools Reqmred to Intercept and Obstruct Terrorists (USA PATRIOT
ACT) Act of 2001, Public Law 107-56 (October 26, 2001), ds amended; (iv) is currently under:
nwestlgatxon by any governmental authonty for alleged criminal activity; or (v) has a
reputation in-the community for criminal or unethical bebavior. For purposes of this Lease, the

" term “Government List” means (1) the Specialty Designated Nationals and Blocked Persons

Lists maintained by the Office of Foreign: Assets Control, United -States Department of the
Treasury (“OFAC”), (2) the Denied Persons List and the Eatity List maintained by the United
States Department of ‘Commerce, (3) the List of Terrorists and List of Disbarred Parties
maintained by the United States Department of State, (4) any other list of terrorists, terrorist
organizations or narcotics traffickers maintained pursuant to any of the lists, laws, rules and .
regulations maintained by OFAC pursuant to any authorizing statute, Executive Order or -
regulation, (5) any other similar list maintained by the United States Department of State, the
United States Department of Commerce or any other governmenial authority or pursuant to any
Executive Order of the President of the United States of America and (G) any list or
qualification of “Designated Nationals” as defined in the Cuban Assets Control Regulations, 31
C.F.R. Part 515, as all such Government Lists may be updated from time to time. ;

Section 9.14 Financing and Subordination, Non-Distufbance and Attornment.
Notwithstanding anything to the contrary in this Lease, this Lease and Lessee's interest
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hereunder shall be subject, subordinate and inferior to any mortgage or other security
instrument granted or entered into by Lessor in connection with the loan by which Lessor
acquired the Premises from Lessee, and any mortgage or other security instrument hereafter
placed upon the Premises by Lessor, and to any and all advances made or to be made
thereunder, to the interest thereon, and all renewals, replacements and extensions thereof,
provided that any such mortgage (or a separate non-disturbance agreement entered into between
Lessee and the Mortgagee in whose favor such morigage was granted) shall provide for the
recognition of this Lease and all Lessee's rights hereunder unless and until an Event of Default.
If Lessor desires to obtain or refinance any loan, Lessee shall execute any and all documents
that such Mortgagee reasonably requires in connection with such financing, so long as the same
do not materially adversely affect any right, benefit or privilege of Lessee under this Lease or
materially increase Lessee's obligations under this Lease.

Section 9.15 Pisclaimer of Purchase Rights, Nothing in this Leasc is intended or
shall operate to grant to Lessee any right of first refusal, right of first offer, purchase option, or
similar right to elect to purchase or acquire the Premises or any portion thereof, and Lessee
hereby expressly waives any and all such tights.

Section 9.16 Security Deposit.  Lessee will deposit or cause to be deposited with
Lessor or Mortgagee, as Lessor shall designate, on or before the date hereof, Three. Hundred
Forty-Nine Thousand Three Hundred Seventy-Five and no/100 Dollars ($349,375.00) as a
“Security Deposit” for its full and faithful performance of the terms of this Lease, it being
expressly understood that such Security Deposit shall not be considered an advance payment of
any Basic Rent, additional rent or other sums payable under this Lease or a measure of Lessor's
damages in case of an Event of Default. -Upon each. occurrence of an Event of Default, Lessor
may use all or part of the Secunty Deposit to pay delinquent payments due under this Lease,
and the cost of any damage, injury, expense or liability caused by such Event of Défault,
without prejudice to any other remedy provided herein or provided by law. Lessor’s obligation
respecting the Security Deposit is that of a debtor, not a trustee, and no interest shall accrue
thercon. If Lessor transfers its interest in the Prerhises during the Term (o a transferee who
assumes Lessor's obligations hereunder and to whom the Security Deposit is (ransferred,
provided that Lessee is notified of such transferee’s receipt of the Security Deposit, Lessor may
assion the-Security Deposit o the transferee and, thereafler, Lessor shall have no further
hability for the return of such Security Deposit to Lessee.

Section 9.17 Intentionally Deleted.

Section 9.18 Short Form Memorandum of Lease. Upon Lessor's or Lessee’s
request, the parties shall record a “short form” Memorandum of Lease identifying the Term
granted to Lessee by this Lease, and any other terms to which the parties may agree. Any
recording costs associated with the memorandum or short form of this Lease shall be borne by
Lessee. Upon the expiration or earlier termination of this Lease, Lessee shall prompily execute
and deliver to Lessor an instrument, -in recordable form, wherein Lessee acknowledges the
expiration or earlier termination of this Lease. Upon transfer or conveyance of the Premises by
Lessor, Lessee agrees (o execute an amendment to the memorandum mdlcatmg the change of

Lessor.
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Section 9,19 Intentionally Deleted.

Section 9.20 Brokers. Lessor and Lessee mutually represent and warrant to each other
that it dealt with no real estate brokers in the transactions contemplated by this Lease, and that
no brokerage -fees, commissions, or other remuneration of any kind are due in connection
herewith. Lessor shall forever indemnify and hold harmless Lessee against and in respect of

- any -and all claims, losses, liabilities and expenses, including, without hmxtauon reasonable
attorney’s fees and court costs, which Lessee may incur on account of any claim by any broker
or agent or other person on the basis of any arrangements or agreements made or alleged to
have been made by or on behalf of Lessor in respect to the transactions berein contemplated.
Lessee shall forever indemnify and hold harmless Lessor against and in respect of any and all
claims, losses, liabilities and expenses, including, without limitation, reasonable attorney’s fees
and court costs, which Lessor may incur on account of any claim by any broker or agent or
other person on the basis of any arrangements or agreements made or alleged 16 have been
made by or on behalf of Lessee in respect to the transactions herein contemplated. The
provisions of this Section shall survive expiration or termination of this Lease.

Section 9.21 Waiver of Jury Trial. "Lessor and Lessee each hereby expressly,
irrevocably, fully and forever release, waive and relinquish any and all right to trial by jury.

Section 9.22 No Partnership. Nothing herein contained shall be deemed or construed
either by the parties hereto, or by a third party, to create a relationship between the parties of
principal and agent, partmership, or joint venture. - None of computation of rent, or any other
provision contained herein, or any acts of the parties hereto, shall be deemed to create any
relationship between the parties hereto other than the relationship of landlord and tenant,

Section 9.23 No Construction Against Drafter. Each .of the parties hereto
acknowledges that it is sophisticated and experienced in transactions of the nature contemplated
hereby and that it has been represented. by counsel of its choosing in connection herewith;
accordingly, each party herefo waives to the fullest extent permitted by law the application of
any law or rule of construction requiring that this Lease be construed or mtelpreled against the
drafting parly or in favor of the non-drafting party.

Section 9.24 Secuvity Interest.and Security Agx eement. This Lease shall alSO create
a security interest in, and Lessee hereby grants to Lessor a security interest in, all sums on
deposit with Lessor (or Lessor’s Mortgagee, as applicable) pursuant to the provisions of this
- Lease, including, but not limited to, the Tax Escrow Payments, the Insurance Escrow Payments,
and the Security Deposit (said funds and accounts are hereinafter referred to collectively as the
“Collateral”). This Lease constitutes a security agreement between Lessee and Lessor with
respect to the Collateral in which Lessor is granted a security interest héreunder, and, cumulative
of all other rights and remedies of Lessor hereunder, Lessor shall have all of the rights and
remedies of a secured party under the Uniform Commercial Code. “Uniform Commercial Code”
means the Uniform Commercial Code as now or hereafter in effect in the state where the
Premises is located; provided that, in the event that, by reason of mandatory provisions of law,
any or all of the awtachment, perfecuon or priority of, or remedies with respect to, the Lessor's
security interest in any Collateral is governed by the Uniform Commeércial Code as enacted and
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y

in-effect in a jurisdiction other than such state, the term “Uniform Commercial Code” shall mean

the Uniform Commercial Code as enacted and in effect in such other jurisdiction solely for
purposes of the provisions thereof relating to such attachment, perfection, priority or remedies

and for purposes of definitions related to such provisions. Lessee hereby agrees to execute and
deliver on demand and hereby irrevocably constitutes and appoints Lessor-the attorney-in-fact of
Lessee to execute and deliver and, if appropriate, to file with the appropriate filing officer or
office such security agreements, ﬁnancmg staternents, continuation statements or other
Jinstruments as Lessor may request or require in order to impose, perfect or continue the
perfection of the lien or security interest created hereby. 'Lessee hereby authorizes Lessor at any
time and from time to time to file any initial financing statements, amendments thereto and
continuation statements with or without the signature of Lessee as authorized by applicable Jaw,
as applicable to all or part of the Collateral. For purposes of such filings, Lessee agrees to
furnish any information requested by the Lessor prompily upon request therefor by Lessor,
Lessce also ratifies its authorization for the Lessor to have filed any like nitial financing
statements, amendments thereto or continuation statéments, if filed prior to the date of this
Lease. Lessce. agrees to furnish Lessor with notice of any change in the name, identity,

organizational structure, residence, state of incorporation, state of organization or state of
formation or principal place of business or mailing address of Lessee within ten (10) days of the
effective date of any such change. Upon the occurrence of any Event of Default, Lessor shall
have the rights and remedies as prescribed in this Lease, or as prescribed by general law or as
prescribed by any applicable Uniform Commercial Code, all at Lessor’s ‘election.

Section 9.25 Characterization of Lease The following expressnons of intent,
representations, warranties, covenants, agreements, stipulations and waivers are a matenal
inducement to Lessor and Lessee to enter into this lease:

. (a) Lease Characterization. Lessor and Lessee mtend that (a) this Lease is a “true .
lease™ for federal and state income tax purposes and is not a financing lease, capital lease,

mortgage, equitable mortgage, deed of lrust, trust agreement, security agreement or other

financing or trust arrangement, and the economic realities of this Iease are those of a truc lease,

and (b) the business Lelatlonshxp created by this Lease and any related documents is solely that of -
a long-term commercial lease between Lessor and Lessee, the Lease has been entered into by -
both parties in-reliance upon the economic and legal bargains contained herein, and none of the

agreements contained herein is intended, nor shall the same be deemed or conslrued, o create a

partnership (de facto or de.jure) between Lessor and Lessee, to make them joint venturers, t0

make Lessee an agent, legal representative, partner, subsidiary or employee of Lessor, or to

make Lessor in any way responsible for the debts, obligations or losses of Lessee.

(b) . Waiver, Lessee and Lessor each waive any claim or defense based upon the
characterization of this Lease as anything other than as a “true lease.” Lessee and Lessor each
stipuldte and agree (i) except as may be required by local, state or federal laws or a governmental
authority (it being understood that Lessee and Lessor each agree that under current U.S. federal
income tax law, this Lease is a “true lease™), not to assert or take, or omit to take, any action if
such omission would be inconsistent with the agreements and understandings set forth in this
section, and (ii) that, in the event that its separate existence from another person is disregarded
for U.S. federal income tax purposes, it shall not peimit such person to assert or take, or omit to
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take, any action if such omission would be inconsistent with the agreements and understandings
set forth in this section (determined as though such person had been a party hereto).

- [Signatures of Lessor and Lessee Fpllow on Next Pages)
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IN WITNESS WHEREOF, the parties hereto have caused this Lease to be executed as of
the date first above written.

LESSOR:

NL VENTURES VIl MAGNOLIA, L.L.C.,
a Delaware limited liability company

By: ﬁM

Name: Peter SCarlsen
Title: President

Magnolia Lease Agreement
Signature Page
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" LESSEE:

TAYLOR, BEAN & WHITAKER o
MORTGAGE CORP,,
a Florida corporat_ion

By:

Name= 2
Titlex .

Magnotia Lease Agreement
Signature Page
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EXHIBIT A
LEGAL DESCRIPTION

The South 270 feet of the West 325 feet of Lot 12, PINE CREST, according to the plat -
thereof, recorded in Plat Book A, Page 30, Public Records of Marion County, Florida.

* LESS AND EXCEPT

Right of Way Taking: Commencing at the Southwest corner of the NW 1/4 of Section 8,
Township 15 South, Range 22 East, Marion County, Florida;, thence proceed
N.00°16'20"E. along the West boundary of said NW 1/4 a distance of 60.00 feet; thence
('!i:;’.xai"tir;.g said! \:Vm boundary 8.89°4 105", a distanse of 42.00 feet to the Hast vight of
way line of North Magnolia Avenue and the Point of Beginning of the following
des;cribéd Taking Parcel; from said Point of Beginning, proceed N.00°16'20"E. along said
East right of way a distance of 25.00 feef; thence departing said right of -way
$.44°42'23"E. a distance of 35.37 fcet to the North right of way of N.E. 14th Street;
thence N.89°41 '05"W. along said North right of way a distance of 25.00 feet to the Point

of Beginning.

ALSO LESS AND EXCEPT that portion deeded to the City of Ocala as recorded in

Book 2777, Page 1498, Public Records of Marion County, Florida.

/-\NI}' ALSO Lots 12 through 22 inclusive, Block 3, PINECREST U'Ni'f NO.1, as

. recorded in Plat Book D, Page 73, of the Public Records of Marion County, Florida.

AND ALSO the South 270 feet of the 20 foot wide alley west and adjacent to Lots 17
through 22, Block 3, Pinecrest Unit No.1, as recorded in Plat Book D, Page 73, of the
Public Records of Marion County, Florida. Note: Said alley vacated by Resolution No.
2003-42-re§orded February 27, 2003 in Official Records Book 3354, Page 252, of the

Public Records of Marion County, Florida.

+

Tax Parcel ID No: 26176-000-C0 and 26153-000-00
Street Address: 1417 N, Magnolia Avenue, Ocala, Florida 34475

TBW (FL)
Exhibit A
Legal Description
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EXHIBIT B
PERMITTED EXCEPTIONS

1. Property taxes for 2009, a lien not yet due and payable, together with taxes/assessments

due and payable in subsequent years.

2. Grant of General Utility Easement in favor of the City of Ocala, a Florida municipal
corporation, recorded July 26, 2006 in Official Records Book 4513, Page 1385, of the
Public Records of Marion County, Florida (Affects Lot 17, Block 3 and a portion of

adjacent vacated alley).

3. Grant of Ingress and Egress Basement in favor of the City of Ocala, a Florida municipal
corporation, recorded July 26, 2006 in Official Records Book 4513, Page 1388, of the
Public Records of Marion County, Florida (Affects Lots 12 and 13, Block 3).

TBW (FL)
Exhibit B
Permitted Exceptions
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EXHIBIT C

~ BASIC RENT SCHEDULE

The annua) Basic Rent for the Interim Term (as prorated) and the first Lease Year of the
Term shall be $698,750. : . .

The Basic Rent shall increase annually by two and one-half percent (2.5%) for the next
" four (4) subsequent Lease Years of the Terin; by two percent (2.0%) for the next ten (10)
subsequent Lease Years of the Term; and by one and one-half percent (1.5%) the final five (5) -
subsequent Lease Years of the Term, all as shown below:

Lease | Dates Anmial Rent | Monthly Rent -
Year o ‘ o
Interim | Date of closing through May 31, 2009 protated
Term 1.
11 June 1, 2009 through May 31, 2010 $698,750 $58,229
2 June 1, 2010 through May 31, 2011 $716,219 $59,685
3 . June 1, 2011 through May 31, 2012 $734,124 $61,177
4 June 1, 2012 through May 31, 2013 $752,477 $62,706
5 June-1, 2013 through May 31, 2014 $771,289 $64,274
6 June 1, 2014 through May 31, 2015 $786,715 $65,560 -
7 June 1, 2015 through May 31, 2016 $802,449 $66,871
8 June 1, 2016 through May 31,2017 | $818,498 $68,208
9 - June 1, 2017 through May 31, 2018 $834,868 $69,572
10 June 1, 2018 through May 371, 2019 $851,566 $70,964
11 June 1, 2019 through May 31, 2020 $868,597 - $72,383
12 June 1, 2020 through May 31, 2021 -$885,969 $73,831
i3 June 1, 2021 through May 31,2022 | 5903;688 $75,307
14 June 1, 2022 through May 31, 2023 $921,762 $76,814
15 June 1, 2023 through May 31, 2024 $940,197 $78,350
16 June 1, 2024 through May 31, 2025 $954,300 $79,525
17 June’l, 2025 through May 31, 2026 $968,615 $80,718
18 June 1, 2026 through May 31, 2027 $983,144 $81,929
19 ‘June 1, 2027 through May 31, 2028 $997,891 $83,158
20 June 1, 2028 through May 31, 2029 $1,012,860 $84,405 -

Magnalia Lease Agreement 2
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EXHIBITD |

SEVERABLE PROPERTY

_ Severable Property shall include all apparatus, personal property, trade fixtures,
inventory, equipment, machinery, fittings, furniture, furnishings, chattel, materials and supplies
Jocated on and used in, or related to Lessee’s business, including, but not limited to, mainframe
computers, kitchen equipment and telephone and similar systems and articles of personal
property: of every kind and nature whatsoever, and.any additions, replacements, accessions and
substitutions thereto or therefor, and all proceeds of all of the foregoing.

Severable Property.shall not include the Improvements.

Magnolia Lease Agreement 2
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NL Ventures VII Magnolia, LLC

04/01/2008 $
.05/01/2008 $ 27,879.33  $0.00
06/01/2008 -$ 33,001.66 $0.00 |
07/01/2008 $ 37,812.16  $0.00 -
08/01/2008 $ 34,264.20  $0.00
09/01/2008 $ 55,761.80  $0.00
10/01/2008 $ 36,182.53  $0.00
11/01/2008 $ - $0.00
12/01/2008 $ 35,014.51  $0.00
01/01/2009 $ 35,378.87  $0.00
02/01/2009 $ 32,706.98  $0.00
03/01/2009 $ 31,579.91  $0.00
04/01/2009 $  27.163.53  $0.00
$

Total 415,64831  $0.00

MonthI.y Average $ 34,637.36  $0.00
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