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UNITED STATES BANKRUPTCY COURT 
MIDDLE DISTRICT OF FLORIDA 

JACKSONVILLE DIVISION 
 

In re: 

TAYLOR BEAN & WHITAKER 
MORTGAGE CORP., 

  Debtor. 

 
 
 
 
 
/ 

Chapter 11 
 
Case No.  3:09-BK-07047-JAF 
 
 

 
NL VENTURES VII MAGNOLIA, LLC’S MOTION FOR ORDER 

TEMPORARILY ALLOWING THE UNCONTESTED, UNSECURED PORTION OF 
CLAIM FOR PURPOSES OF VOTING ON THE JOINT PLAN OF LIQUIDATION 

 
TO THE HONORABLE JERRY A. FUNK, UNITED STATES BANKRUPTCY JUDGE: 

NL Ventures VII Magnolia, L.L.C. (“NL Ventures”) files this Motion for Order 

Temporarily Allowing The Uncontested, Unsecured Portion of Claim for Purposes of Voting on 

the Joint Plan of Liquidation (“Motion”) pursuant to Federal Rule of Bankruptcy Procedure 

3018(a) and respectfully requests that, to the extent not already so provided, the Court enter an 

order allowing NL Ventures to vote the uncontested, unsecured portion of its claim on the Joint 

Plan of Liquidation proposed by the Debtor, and would show: 

I. 
BACKGROUND 

1. NL Ventures is the landlord on nonresidential real property at 1417 Magnolia 

Avenue, Ocala, Marion County, Florida  34475.  On June 14, 2010, NL Ventures timely filed a 

placeholder proof of claim.  At the time the Debtor had not rejected NL Ventures’ lease, and had 

continued to timely pay rent reserved under the lease.  

2. On August 31, 2010 the lease was rejected by operation of law because the Lease 

was not assumed.  On September 30, 2010, NL Ventures amended its proof of claim (“Claim”) 

to include rejection damages.  In the amended proof of claim NL Ventures asserted an unsecured 
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claim of capped damages $7,716,917.20 and asserted the right to recoup the security deposit it 

held under the lease, then in the amount of $354,492.03.  The $354,492.03 security deposit was 

deducted under a theory of recoupment.  However, in an abundance of caution, NL Ventures also 

listed the $354,492.03 as security for its claim in the event that the estate objected to the 

deduction based on recoupment.  A copy of Claim is attached hereto as Exhibit NLV - 1.  

3. On November 12, 2010, the Debtor and the Official Committee of Unsecured 

Creditors filed their Second Amended and Restated Joint Plan of Liquidation (the “Plan”), along 

with their Second Amended and Restated Disclosure Statement (the “Disclosure Statement”).  

The Court approved the Disclosure Statement at a hearing on November 19, 2010.  Ballots for 

accepting or rejecting the Plan are due on January 12, 2011. 

4. As reflected in the Disclosure Statement, the Debtor seeks to classify ALL of NL 

Ventures’ claim as a TBW Class 9 claim for purposes of treatment under the Plan.  Consistent 

with this asserted classification, on or about December 9, 2010, the Debtor filed its Omnibus 

Objection #1-Claims Improperly filed as Secured (“Omnibus Objection”).  Only a very small 

portion of NL Ventures’ Claim is represented as secured (and even then only prophylacticly).  

Through its objection, the Debtor seeks to reclassify that small secured portion of NL Ventures’ 

Claim as a general unsecured claim. 

5. NL Ventures files this Motion seeking to prevent the “tail from wagging the dog” 

with respect to NL Ventures’ right to vote on the proposed Plan.  Although the effect of Debtor’s 

Omnibus Objection with respect to NL Ventures’ Claim may well already allow NL Ventures to 

vote the unsecured portion of its Claim ($7,716,917.20) and just seeks to prohibit NL Ventures 

from voting the secured portion of its Claim ($354,492.03), to the extent the existing procedures, 

through the Omnibus Objection, seek to prohibit NL Ventures from voting the uncontested, 
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unsecured portion of its Claim, NL Ventures has, in an abundance of caution, filed this Motion 

seeking an order clarifying and determining that the Debtor’s Omnibus Objection does not 

prevent NL Ventures from voting the unsecured portion of its Claim.  

6. On November 10, 2010, this Court entered the Order Approving (i) Procedures 

for the Solicitation and Tabulation of Votes to Accept or Reject the Plan and Limited Waiver of 

Local Rule 3018-1; (ii) Related Notice and Objection Procedures; (iii) Procedures to Determine 

Holders of Claims in TBW Class 9; and (iv) Waiver of Local Rule 3071-1(b) [Dkt. 2137] (the 

“Procedures Order”).  The Procedures Order provides, in pertinent part, that  

If the Plan Proponents have filed an objection to a claim before the 
Voting Deadline, the Plan Proponents propose that such Claim be 
disallowed for voting purposes only and not for purposes of 
allowance or distribution, except to the extent and in the manner as 
may be set forth in such objection (unless such Claim has been 
estimated in accordance with subparagraph d. above); 

    * * * 

If any claimant seeks to challenge the allowance of its Claim for 
voting purposes in accordance with the above procedures, such 
claimant is directed to serve on counsel for the Plan Proponents 
and file with the Court no later than the later of (a) 10 days after 
the solicitation Date and (b) 5:00 p.m. (Prevailing Eastern time) on 
the seventh day after the date of service of an objection, if any, to 
such Claim, a motion for an order pursuant to Bankruptcy Rule 
3018(a) temporarily allowing such Claim in a different amount for 
purposes of voting to accept or reject the Plan. 

See Procedures Order at Paragraphs 20(f) &21. 
 

7. Note that the Debtor’s Omnibus Objection only objects to the secured portion of 

NL Ventures’ Claim, meaning that the limited form of the objection would only appear to 

prevent NL Ventures from voting the secured portion of its Claim. 
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II. 
RELIEF REQUESTED 

8. NL Ventures requests that the Court enter an order allowing to NL Ventures to 

“vote” the uncontested, unsecured portion of its proof of Claim, to the extent not already so 

allowed under the Procedures Order.  The Debtor’s pending objection to the secured portion of 

NL Ventures’ Claim may prevent NL Ventures from voting that small portion of its Claim, but 

that minor objection shouldn’t be allowed to prevent NL Ventures from voting the substantially 

larger uncontested, unsecured portion of its Claim.  NL Ventures therefore makes this request for 

temporary allowance of the uncontested, unsecured portion of its Claim solely for voting 

purposes as a TBW Class 9 claim in the amount of $7,716,917.20. 

III. 
BASIS FOR THE RELIEF REQUESTED 

9. The temporary allowance of a claim for voting purposes is committed to the 

sound discretion of the bankruptcy court pursuant to Federal Rule of Bankruptcy Procedure 

3018(a), which grants a court the authority to “temporarily allow the claim or interest in an 

amount which the court deems proper for the purpose of accepting or rejecting a plan.”  See Fed. 

R. Bankr. P. 3018(a).  The rule “specifically and elastically provides that a court may, for the 

purposes of voting, temporarily allow a claim or interest in an amount which the court deems 

proper.”  Matter of Johns-Manville Corp., 68 B.R. 618, 631 (Bankr. S.D.N.Y. 1986). 

10. Both the Bankruptcy Code and the Federal Rules of Bankruptcy Procedure are 

noticeably silent as to how the Court should calculate such a claim.  See, e.g., In re Ralph Lauren 

Womenswear, Inc., 197 B.R. 771, 775 (Bankr. S.D.N.Y. 1996).  The temporary allowance of a 

claim for voting purposes is left to the discretion of the Court to reasonably “employ whatever 

method is best suited to the circumstances of the case.”  Id. 
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11. Although it is clear from the Objection that the Debtor contests the security 

classification for a small portion NL Ventures’ Claim, there is insufficient time in advance of the 

confirmation hearing to finally resolve that issue.  And rather than engage in expensive and time-

consuming litigation regarding the secured portion of NL Ventures’ claim for voting purposes, 

NL Ventures requests that the Court exercise its discretion, to the extent not already so allowed 

by the language of the Procedures Order and limited language of the Omnibus Objection, to 

temporarily and provisionally allow the unsecured and uncontested portion of NL Ventures’ 

Claim, solely for voting purposes as a TBW Class 9 claim in the amount $7,716,917.20.  

Disallowance for voting purposes of this uncontested unsecured portion of NL Ventures’ Claim 

would allow the Debtor to dilute NL Ventures’ potential voting power merely by disputing the 

minor secured portions of NL Ventures’ Claim. 

IV. 
PRAYER 

NL Venture respectfully requests that the uncontested and unsecured portion of its Claim 

(in the amount $7,716,917.20) be temporarily and provisionally allowed, solely for voting 

purposes, as a TBW Class 9 claim, and for such other and further relief as the Court deems just. 
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Dated: December 23, 2010 
   
 

Respectfully submitted, 
 
FULBRIGHT & JAWORSKI L.L.P. 
 
 
By____/s/Michael M. Parker 
  Michael M. Parker 
  Texas Bar No. 00788163 
  Colorado Bar No. 024166 
  Steve A. Peirce 
  Texas Bar No. 15731200 
300 Convent Street, Suite 2200 
San Antonio, Texas  78205-3792 
Telephone:  (210) 224-5575 
Facsimile:  (210) 270-7205 
 
COUNSEL FOR NL VENTURES VII 
MAGNOLIA, LLC 
 

  
 

CERTIFICATE OF SERVICE 

I hereby certify that on December 23, 2010, true and correct copies of the foregoing 
Motion for Order Temporarily Allowing The Uncontested, Unsecured Portion of Claim for 
Purposes of Voting on the Joint Plan of Liquidation was served on the entities listed on the 
attached service list by First Class U.S. Mail. 
 
       ____/s/Michael M. Parker 
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UNITED STATES BANKRUPTCY COURT 
MIDDLE DISTRICT OF FLORIDA 

JACKSONVILLE DIVISION 
 

In re: 

TAYLOR BEAN & WHITAKER 
MORTGAGE CORP., 

  Debtor. 

 
 
 
 
 
/ 

Chapter 11 
 
Case No.  3:09-BK-07047-JAF 
 
 

 
SERVICE LIST 

 
Taylor Bean & Whitaker 
Mortgage Corp. 
315 NE 14th Street 
Ocala, FL   34470 

Edward J. Peterson, III 
Stichter Riedel Blain & Prosser  
110 E. Madison Street, Ste 200 
Tampa, FL   33602 

United States Trustee – JAX 
135 W Central Blvd, Suite 620 
Orlando, FL   32801 

Deutsche Bank Securities Inc. 
60 Wall Street, 19th Floor 
New York, NY   10005 

James G. Hicks 
950 Grayson Highway 
Lawrenceville, GA   30045 

RBC Capital Markets 
One Liberty Plaza 
165 Broadway 
New York, NY   10006-1404 
 

Cadwalader Wickersham & Taft 
General Post Office 
P.O. Box 5929 
New York, NY   10087-5929 

Locke Lord Bissell & Liddell 
111 S. Wacker Dr. 
Chicago, IL   60606-4410 

Sam Solutions 
11511 Abercorn Box 285 
Savannah, GA   31419 

NDS USA LLC 
406 E. Silver Springs Blvd. 
Ocala, FL   34470 

McKenna Long & Aldridge LLP 
P.O. Box 116573 
Atlanta, GA   30368 

First American CoreLogic 
P.O. Box 847239 
Dallas, TX   75284 

LandAmerica Tax and Flood 
Accounting Office 
1123 S. Parkview Drive 
Covina, CA   91724 

First National Bank of Layton 
136 W 12300 S Ste 201 
Draper, UT   84020 

First American Real Estate Tax 
Service 
P.O. Box 200079 
Dallas, TX   75320-0079 

AT&T Universal Biller 
P.O. Box 13148 
Newark, NJ   07101-5648 

First American 
2490 Paseo Verde Pkwy, Ste 10 
Henderson, NV   89014 

Wright Express Financial 
33548 Treasury Center 
Chicago, IL   06094-3500 

American International Co 
22427 Network Place 
Chicago, IL   60673 

Lamb & Browne 
531 Concord Street 
Holliston, MA   01746 

Hadlock Title Services, Inc.  
679 Worcester Road 
Natick, MA   01760 

Dimension Data 
P.O. Box 403667 
Atlanta, GA   30384-3667 

Fidelity National Title 
3007 N. Delta Hwy #206 
Eugene, OR   97408 

Philip V. Martino 
DLA Piper LLP (US) 
100 N. Tampa St., Suite 2200 
Tampa, FL   33602 
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Thomas R. Califano  
Jeremy R. Johnson 
DLA Piper LLP (US) 
1251 Avenue of the Americas 
New York, NY   10020 

Robert A. Soriano 
Greenberg Traurig, PA 
625 E. Twiggs Street, Suite 100 
Tampa, FL   33602 

Matthew C. Brown 
White & Case LLP 
Wachovia Financial Center 
Suite 4900 
Miami, FL   33131-2352 

Patrick Mohan 
White & Case LLP 
1155 Avenue of the Americas 
New York, NY   10036-2787 

James M. Liston 
Bartlett Hackett Feinberg PC 
155 Federal Street, 9th Floor 
Boston, MA   02110 

Robert M. Dombroff 
Mark M. Elliott 
Todd Marcus 
Erin K. Mautner 
Bingham McCutchen LLP 
399 Park Avenue 
New York, NY   10022 
 

Joseph Dayton Foley, Jr. 
Joseph Dayton Foley, Jr. PA 
283 Cranes Roost Blvd.,  
Suite 111 
Altamonte Springs, FL   32701 

Brian J. Gillis 
Bogin Munns & Munns, PA 
2601 Technology Drive 
Post Office Box 2807 
Orlando, FL   32802 

Arthur J. Spector 
Berger Singerman PA 
350 E. Las Olas Blvd., Ste 1000 
Fort Lauderdale, FL  33301 

R. Scott Shuker 
Latham Shuker Eden & Beaudine 
390 North Orange Ave, Ste 600 
P.O. Box 3353 
Orlando, FL   32801 

George Kielman 
Kenton W. Hambrick 
Soha Mody 
Federal Home Loan Mortgage 
Corporation-Legal Division 
8200 Jones Branch Dr – MS 202 
McLean, VA   22102 

Gary R. Soles 
Jason Ward Johnson 
Lowndes Drosdick Doster Kantor 
& Reed, PA 
450 S. Orange Ave, Suite 800 
Orlando, FL   32803 

Paul S. Singerman 
James D. Gassenheimer 
Berger Singerman 
200 S Biscayne Blvd., Suite 1000 
Miami, FL   33131 

Patti W. Halloran 
Gibbons Neuman Bello Segall 
Allen & Halloran PA 
3321 Henderson Blvd. 
Tampa, FL   33609 
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