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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION
Case No.: 9-22384-Civ-Jordan/McAlliley
BANK OF AMERICA,
NATIONAL ASSOCIATION ,

)
)
)
Plaintiff,
)
)
vs.
)
)
COLONIAL BANK AND JOHN DOE #1-10 )
)
)
Defendants.
)
)

Plaintiff’s Notice Regarding Material Developments in Connection
with Emergency Motion for a Temporary Restraining Order and Preliminary Injunction
Pursuant to Rule 65 (b)(1) Plaintiff, Bank of America, National Association (“Bank of
America”) hereby advises the Court that after 7:00 p.m., eastern time, on August 12, 2009,
Birmingham, Alabama counsel for Colonial Bank called to advise that it is under an order by the
FDIC to cease and desist its independent banking operations as well as orders by certain other
regulators and that such orders have been in effect since 8:00 a.m. on August 11. Colonial’s
counsel provided the undersigned counsel with a copy of the August 11 FDIC Order, but advised
that the substance of the orders should not be divulged as the terms require strict confidentiality.
If the Court wishes to review the order, counsel requests that it does so in camera.
In the conversation Bank of America counsel confirmed that the instant action had been
commenced, that an application for emergency relief had been made and provided, by email,
copies of the papers filed with the Court.
In addition, the Miami Herald for August 13 contains a report of this lawsuit having been
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Case No.: 9-22384-Civ-Jordan/McAlliley
filed.
Bank of America provides this notice to the Court of these communications as they may
have substantive implications for the Court’s consideration of Bank of America’s application for
emergency ex parte relief.

Respectfully submitted,
HUNTON & WILLIAMS LLP
Attorneys for Bank of America,
National Association

By

/s Marty Steinberg
Marty Steinberg & Patricia Acosta
Florida Bar Nos. 187293 & 614599
1111 Brickell Avenue - Suite 2500
Miami, FL 33131
305.810.2549 Fax 2518
msteinberg@hunton.com
pacosta@hunton.com
-andFrank E. Emory, Jr.
Patrick L. Robson
HUNTON & WILLIAMS LLP
Proc Hac Vice Admission Pending
Bank of America Plaza, Suite 3500
101 South Tryon Street
Charlotte, North Carolina 28280
Tel. 704 378 4700
Fax: 704 378 4890
femory@hunton.com
probson@hunton.com
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CERTIFICATE OF SERVICE
I hereby certify that on August 13, 2009, I filed the foregoing document was filed and
served it upon all counsel and parties of record via the Court’s CM-ECF System.

_______/s/ Patricia Acosta__________________
Patricia Acosta

99999.000309 EMF_US 28134566v1
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION
CASE NO. 09-22384-CIV-JORDAN
BANK OF AMERICA, N.A.,

)
)
Plaintiff
)
vs.
)
)
COLONIAL BANK, & JOHN DOES 1-10,
)
Defendants
)
____________________________________ )
ORDER GRANTING MOTION FOR TEMPORARY RESTRAINING ORDER
& SETTING PRELIMINARY INJUNCTION HEARING
Bank of America’s motion for a temporary restraining order [D.E. 2] is GRANTED .
The complaint, declarations, and exhibits filed by Bank of America indicate that this case
involves more than 6,000 mortgages issued by a subsidiary of Bank of America and valued in excess
of $1,000,000,000. After issuing the loans, Bank of America engaged in a series of transactions
whereby Colonial Bank would hold the loans in trust while Freddie Mac determined whether or not
to purchase each loan. Pursuant to the bailee letters governing the parties’ relationship, Colonial
would hold possession of the mortgages and related documents pending Freddie Mac’s review of
the loans. As to each loan that was purchased, Colonial would hold the proceeds in a segregated and
specifically identified trust account. For each loan that Freddie Mac rejected or refused to purchase,
Colonial was obligated to return the mortgage to Bank of America. In no event was Colonial
permitted under the agreement to hold the sale proceeds or notes at issue for more than 15 days from
the date of the transmittal letter. See Transmittal Letter, Declaration of Sumeet Wadhera, Exh. A.
According to Bank of America, Colonial currently holds–and has to this point refuses to return–in
excess of $1 billion in sale proceeds from Freddie Mac’s loan purchases, along with all the
remaining loans that were rejected for purchase.
Relations between Bank of America and Colonial soured when it came to light in late-July
of 2009 that Colonial was not in compliance with the Federal Reserve’s capital requirements and was
on the verge of insolvency. See Complaint at ¶¶ 18–19. Subsequent revelations indicated that
Colonial was the subject of a criminal probe by the Department of Justice, in part due to accounting
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irregularities related to its mortgage warehouse lending division. See Declaration of Christian
Mundigo at ¶ 12. On August 11, 2009, Bank of America sent a letter to Colonial that purported to
revoke all outstanding transmittal letters, and demanded the return by 12:00 p.m. on August 12,
2009, of all sale proceeds and loan agreements held by Colonial as custodian for Bank of America.
See Revocation Letter, Declaration of Tammy Spriggs, Exh. A. When Colonial failed to comply,
Bank of America filed this lawsuit, which includes a request for a temporary restraining order
enjoining Colonial from liquidating, transferring, or encumbering the assets at issue in this case.
In its motion, Bank of America argues that the circumstances warrant the ex parte injunctive
relief sought here. On this record, I agree.
A temporary restraining order will issue where the plaintiff can show: (1) a substantial
likelihood of success on the merits; (2) irreparable injury; (3) that the potential harm to the plaintiff
outweighs the damage to the enjoined party; and (4) that the injunction would not be adverse to the
public interest. See McDonald’s Corp. v. Robertson, 147 F.3d 1301, 1306 (11th Cir. 1998). Further,
Rule 64 makes available in federal court all remedies relating to the prejudgment seizure of assets
provided for by the state in which the court is located. Thus, Florida law relaxes the traditional
“irreparable harm” requirement in cases involving civil theft, and instead only requires the movant
to make “a showing of immediate danger of significant loss[.]” See Fla. Stat. § 812.035(6).
I find that Bank of America has met its burden in this case as to each of the four
requirements. As detailed in the motion, Colonial maintains a clear contractual obligation to return
to Bank of America more than $1 billion in assets, but has–to this point–rebuffed requests by Bank
of America to remit the full amount owed. Based on these facts, which are corroborated by
supporting declarations and documentation, Bank of America has established a substantial likelihood
of success on its civil theft claim. See, e.g., Joseph v. Chanin, 940 So. 2d 483, 485–87 (Fla. 4th DCA
2006) (holding that a defendant was liable for conversion and civil theft where she knowingly held
identifiable funds that–although initially obtained lawfully–did not rightfully belong to her and
refused demands to return the assets to the rightful owner); Escudero v. Hasbun, 689 So. 2d 1144,
1146–47 (Fla. 3d DCA 1997) (holding that court properly issued emergency injunctive relief seizing
money pursuant to § 812.035(6) where a defendant withdrew the money from a jointly-held bank
account contrary to a contractual arrangement with his co-owner).
2
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Bank of America has also demonstrated the potential for immediate substantial injury and
that the equities involved weigh in favor of the temporary injunctive relief sought. Viewing
Colonial’s contractual breach in conjunction with the fact that Colonial is on the brink of collapse
and is suspected of criminal accounting irregularities, the potential for immediate substantial injury
to Bank of America is clear. More importantly though, the injunctive relief sought by Bank of
America poses very little threat of harm to Colonial, given that Colonial maintains only a temporary
custodial interest in the assets at issue and no right to long-term outright possession. In other words,
no real harm can come to Colonial by enjoining it from encumbering or transferring money that does
not belong to it in the first place. And to the extent that the interests of the public are implicated in
this case, they weigh in favor of requiring Colonial to honor its contractual obligations and avoiding
what would amount to a billion-dollar bank heist. I therefore find that Bank of America has met its
burden in establishing each of the requirements for a TRO.
In light of the urgency of these proceedings and the obvious benefit of issuing the TRO
before its existence is made known to Colonial so to prevent any pre-injunction dissipation of assets,
I find that equity favors that I issue this TRO on an ex parte basis and without advance notice to
Colonial.
IT IS THEREFORE ORDERED THAT :
Pursuant to Rule 65(c), Bank of America shall post as security a bond in the amount of
$100,000, which is proper to cover the costs and damages sustained by Colonial if it is found to have
been wrongfully enjoined by this order. This order will not be effective until proof of this security
is filed with the court.
Pending the hearing and determination of the motion for preliminary injunction, Colonial
Bank and the John Doe Defendants, and all persons acting under their direction or control, or in
concert with them, are hereby enjoined and restrained from selling, pledging, assigning, liquidating,
encumbering, transferring, or otherwise disposing of all or any portion of (a) the proceeds paid by
Freddie Mac to Colonial Bank, as trustee, custodian, bailee, and agent, for certain mortgage loans
and corresponding loan documents owned by Ocala Funding, LLC (”Ocala”), and (b) certain
mortgage loans and corresponding loan documents delivered to Colonial Bank, as trustee, custodian,
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bailee, and agent, which were not purchased by Freddie Mac as set forth on the schedule annexed
hereto as Schedule A to the complaint in this action.
A copy of this order, together with all documents filed in this case by Bank of America, shall
be served on Colonial Bank, at 201 East Pine Street, Suite 730, Ocala, Florida, 32801, by overnight
delivery on or before August 14, 2009, and such service shall be deemed good and sufficient as to
this order. Bank of America must still effect service of process of the complaint and summons
pursuant to the Federal Rules of Civil Procedure.
Any motion or legal memoranda filed by Colonial Bank in opposition to this order, including
any motions to modify or dissolve this order pursuant to Rule 65(b)(4), must be electronically filed
on or before August 24, 2009. Any response from Bank of America must be electronically filed on
or before August 26, 2009.
I will hear argument on Bank of America’s motion for a preliminary injunction at 3:00 p.m.
on Friday, August 28, 2009, in Courtroom 10-1 of the United States Courthouse, 400 North Miami
Avenue, Miami, Florida.
DONE

and ORDERED in chambers in Miami, Florida, this 13th day of August, 2009.

_______________________
Adalberto Jordan
United States District Judge
Copy to:

All counsel of record
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION
Case No.: 09-22384-CIV-JORDAN/McAlliley
BANK OF AMERICA,
NATIONAL ASSOCIATION,

)
)
)
Plaintiff,
)
)
vs.
)
)
COLONIAL BANK AND JOHN DOE #1-10 )
)
)
Defendants.
)
)

Plaintiff’s Notice of Issuance of Security Bond
Plaintiff, Bank of America, National Association (“Bank of America”), in accordance
with the Court’s Order Granting Motion for Temporary Restraining Order & Setting Preliminary
Injunction Hearing, entered on August 13, 2009, hereby provides proof that a $100,000 bond has
been issued as reflected in Exhibit A attached to this Notice. An original bond will also be hand
delivered to the Clerk of the Court on August 14, 2009.
Respectfully submitted,
HUNTON & WILLIAMS LLP
Attorneys for Bank of America,
National Association
By

/s Marty Steinberg
Marty Steinberg & Patricia Acosta
Florida Bar Nos. 187293 & 614599
1111 Brickell Avenue - Suite 2500
Miami, FL 33131
305.810.2549 Fax 2518
msteinberg@hunton.com
pacosta@hunton.com
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-andFrank E. Emory, Jr.
Patrick L. Robson
HUNTON & WILLIAMS LLP
Proc Hac Vice Admission Pending
Bank of America Plaza, Suite 3500
101 South Tryon Street
Charlotte, North Carolina 28280
Tel. 704 378 4700
Fax: 704 378 4890
femory@hunton.com
probson@hunton.com

CERTIFICATE OF SERVICE
I hereby certify that on August 13, 2009, I filed the foregoing document was filed and
served it upon all counsel and parties of record via the Court’s CM-ECF System. In addition, a
copy of the foregoing has been served on:
Mark R. King, Esq.
Counsel for Colonial Bank
Jones Walker
601 Brickell Key Drive
Suite 500
Miami, Florida 33131

_______/s/ Patricia Acosta__________________
Patricia Acosta

99999.000309 EMF_US 28134566v1
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION
Case No.: 09-22384-Civ-Jordan/McAlliley
BANK OF AMERICA,
NATIONAL ASSOCIATION,

)
)
)
Plaintiff,
)
)
vs.
)
)
COLONIAL BANK AND JOHN DOE #1-10 )
)
)
Defendants.
)
)

Plaintiff’s Motion for Limited Expedited Discovery
Plaintiff, Bank of America, National Association (“Bank of America”), moves pursuant
to General Rule 26.1(f) of this Court and Federal Rule of Civil Procedure 30(a)(2)(C) for leave
to conduct limited discovery on the following subject matters on an expedited basis prior to any
hearing on the plaintiff’s motion for preliminary injunction on August 28, 2009. 1
1.

Requests for production and interrogatories to Colonial requesting any and all

records regarding:

1

a.

Records related to the mortgage loans, loan proceeds and corresponding loan
documents, which are the subject of Bailee Letters between Bank of America and
Colonial.

b.

Records relating to payments or funding from Freddie Mac to Colonial
concerning the mortgage loans, loan proceeds and corresponding loan documents,
which are the subject of Bailee Letters between Bank of America and Colonial.

The actual requests may differ from the categories listed above.
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c.

Disposition, location, transfers, encumbrances, pledges, assignments, dissipation
or liquidation of the loan documents and mortgage proceeds associated with the
Bailee Letters between Bank of America and Colonial.

d.

Colonial’s failure and/or refusal to return the mortgage proceeds and the loan
documents to Bank of America pursuant to the Bailee Letters.

e.

Colonial’s interpretation of the August 11, 2009, cease and desist order from the
FDIC.

f.

Colonial’s position that cease and desist orders prevent it from returning the loan
proceeds and the loan documents to Bank of America pursuant to the Bailee
Letters.

g.

Communications to and from Colonial and (i) Bank of America, (ii) Freddie Mac,
(iii) Taylor, Bean & Whitaker, or (iv) any third party regarding the Bailee Letters,
the mortgage proceeds or the loan documents that are the subject of the Bailee
Letters.

2.

Depositions, pursuant to Federal Rule of Civil Procedure 30(b)(6), of Colonial

representatives regarding categories 1(a)-(g) listed above.
3.

Subpoenas duces tecum and for depositions to third parties with information

regarding categories 1(a)-(g) above.
In order for the requested discovery to be completed prior to the hearing, Bank of
America requests that the Court direct Colonial and all third parties to respond to discovery
requests by no later than three business days from the date of service of the request and that
30(b)(6) representatives be made available for deposition prior to August 27, 2009. None of the
parties involved will be unduly burdened if required to comply with the limited expedited
discovery sought herein because the records and testimony at issue encompass a relatively short
time period -- approximately eight months -- and Bank of America has identified specific loan
files by loan numbers in the corrected Schedule A attached to the Complaint about which
information will be sought.

2
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Memorandum of Law
Under Local Rule 26.1(F)(1)(b), “[l]eave of court, granted with or without notice, must
be obtained . . . if the plaintiff seeks to take a deposition prior to expiration of 30 days after
service of the summons and complaint upon any defendant.” Local Rule 26.1(F)(3) and Rule
34(b) of the Federal Rules of Civil Procedure provide that while 45 days notice from service of
the summons and complaint is the usual time for the first production of documents by
defendants, “[a] shorter or longer time may be directed by the court.” The same discretion is
permitted for the timing of interrogatory responses under Local Rule 26.1(F)(2) and Rule 33(a) of
the Federal Rules of Civil Procedure.

“Expedited discovery should be granted when some unusual circumstances or conditions
exist that would likely prejudice the party if he were required to wait the normal time.” FimabFinanziaria Maglificio Biellese Fratelli Fila S.p.A. v. Helio Import/Export, Inc., 601 F. Supp. 1,
3 (S.D. Fla. 1983) (ordering that plaintiffs may take depositions, subpoena non-party witnesses,
and make limited document requests according to the accelerated schedule provided by the
Court). Expedited discovery is appropriate in cases where preliminary relief is sought. See, e.g.,
MediaOne of Delaware, Inc. v. E & A Beepers & Cellulars, 43 F. Supp. 1348, 1356 (S.D. Fla,
1998) (granting plaintiff’s motion for expedited discovery in conjunction with motion for
preliminary injunction to enjoin defendants from engaging in the sale, transfer, advertisement,
and/or offer for sale, modification, manufacture, storage and distribution of cable television
decoder devices); see also Mitsubishi Int’l Corp. v. Cardinal Textile Soles, Inc., 14 F. 3d 1507,
1513 (11th Cir. 1994); Fed. R. Civ. P. 26(d) advisory committee’s note (expedited discovery
prior to discovery conference is “appropriate in some cases, such as those involving requests for
a preliminary injunction”). The Court should grant expedited discovery when the movant can
show:
3
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(1) irreparable injury, (2) some probability of success on the
merits, (3) some connection between expedited discovery and the
avoidance of the irreparable injury, and (4) some evidence that the
injury that will result without expedited discovery looms greater
than the injury that the defendant will suffer if the expedited relief
is granted.
Twentieth Century Fox Film Corp. v. Mow Trading Corp., 749 F. Supp. 473, 475 (S.D.N.Y.
1990).
In its order granting a temporary restraining order, the Court found that Bank of America
is likely to succeed on the merits of its claim for civil theft and will suffer irreparable injury
unless Colonial is prevented from selling, pledging, assigning, liquidating, encumbering,
transferring, or otherwise disposing of all or any portion of the mortgage proceeds and
corresponding loan documents. The limited expedited discovery that Bank of America will seek
is directly connected to the issues in the Court’s order, and are necessary for the presentation of
evidence necessary for the Court to evaluate the legal issues at the evidentiary hearing on August
28. Discovery regarding these issues will not pose injury on Colonial because it involves a
relatively short time period (approximately eight months), the loan files at issue in this case have
been identified by loan number, the information sought already should be in Colonial’s
possession, and Colonial may avoid the need for expedited discovery by fulfilling its obligations
under the Bailee Letters.
Accordingly, the motion for expedited discovery should be granted.
Respectfully submitted,
HUNTON & WILLIAMS LLP
Attorneys for Bank of America,
National Association
By

/s Marty Steinberg
Marty Steinberg & Patricia Acosta
Florida Bar Nos. 187293 & 614599
4
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1111 Brickell Avenue - Suite 2500
Miami, FL 33131
305.810.2505 Fax 1644
msteinberg@hunton.com
pacosta@hunton.com
-andFrank E. Emory, Jr.
Patrick L. Robson
HUNTON & WILLIAMS LLP
Proc Hac Vice Admission Pending
Bank of America Plaza, Suite 3500
101 South Tryon Street
Charlotte, North Carolina 28280
Tel. 704 378 4700
Fax: 704 378 4890
femory@hunton.com
probson@hunton.com
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CERTIFICATE OF SERVICE
I hereby certify that on August 14, 2009, I filed the foregoing document was filed and
served it upon all counsel and parties of record via the Court’s CM-ECF System. In addition, a
copy of the foregoing has been served via electronic and regular mail on:
Mark R. King, Esq.
Counsel for Colonial Bank
Jones Walker
601 Brickell Key Drive
Suite 500
Miami, Florida 33131

_______/s/ Patricia Acosta__________________
Patricia Acosta
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION
Case No.: 09-22384-Civ-Jordan/McAlliley
BANK OF AMERICA,
NATIONAL ASSOCIATION,

)
)
)
Plaintiff,
)
)
vs.
)
)
COLONIAL BANK AND JOHN DOE #1-10 )
)
)
Defendants.
)
)

ORDER GRANTING PLAINTIFF’S MOTION FOR LIMITED EXPEDITED DISCOVERY
THIS MATTER came before the Court upon Bank of America National Association’s
Motion for Limited Expedited Discovery.
The Court has considered the motion and after being otherwise duly advised in the
premises, it is:
ORDERED that the motion is GRANTED. The discovery in this case shall be limited to the
following categories and shall be completed by August 27, 2009.
1.

Requests for production and interrogatories to Colonial requesting any and all

records regarding:
a.

Records related to the mortgage loans, loan proceeds and corresponding loan
documents, which are the subject of Bailee Letters between Bank of America and
Colonial.

b.

Records relating to payments or funding from Freddie Mac to Colonial
concerning the mortgage loans, loan proceeds and corresponding loan documents,
which are the subject of Bailee Letters between Bank of America and Colonial.
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c.

Disposition, location, transfers, encumbrances, pledges, assignments, dissipation
or liquidation of the loan documents and mortgage proceeds associated with the
Bailee Letters between Bank of America and Colonial.

d.

Colonial’s failure and/or refusal to return the mortgage proceeds and the loan
documents to Bank of America pursuant to the Bailee Letters.

e.

Colonial’s interpretation of the August 11, 2009, cease and desist order from the
FDIC.

f.

Colonial’s position that cease and desist orders prevent it from returning the loan
proceeds and the loan documents to Bank of America pursuant to the Bailee
Letters.

g.

Communications to and from Colonial and (i) Bank of America, (ii) Freddie Mac,
(iii) Taylor, Bean & Whitaker, or (iv) any third party regarding the Bailee Letters,
the mortgage proceeds or the loan documents that are the subject of the Bailee
Letters.

2.

Depositions, pursuant to Federal Rule of Civil Procedure 30(b)(6), of Colonial

representatives regarding categories 1(a)-(g) listed above.
3.

Subpoenas duces tecum and for depositions to third parties with information

regarding categories 1 (a)-(g) above.
DONE and ORDERED in

chambers in Miami, Florida, this __ day of August, 2009.

_________________________________________
Adalberto Jordan
United States District Judge
Copy to: All counsel of record

99999.000309 EMF_US 28105038v2
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION
Case No.: 09-22384-Civ-Jordan/McAlliley
BANK OF AMERICA,
NATIONAL ASSOCIATION,

)
)
)
Plaintiff,
)
)
vs.
)
)
COLONIAL BANK AND JOHN DOE #1-10 )
)
)
Defendants.
)
)

Plaintiff’s Notice of Filing FDIC Order
Plaintiff, Bank of America, National Association (“Bank of America”), hereby files
Federal Deposit Insurance Corporation’s Temporary Order to Cease and Desist dated August 11,
2009, against Colonial Bank. The plaintiff made reference to this order in a document filed with
the Court on August 12, 2009, see (DE 5), but did not file the Order. Since then, both Colonial
and the FDIC have indicated that the Order is not confidential, so the Court may evaluate its
content in its consideration of the issues raised in plaintiff’s request for preliminary injunctive
relief.

Respectfully submitted,
HUNTON & WILLIAMS LLP
Attorneys for Bank of America,
National Association
By

/s Marty Steinberg
Marty Steinberg & Patricia Acosta
Florida Bar Nos. 187293 & 614599
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Case No.: 9-22384-Civ-Jordan/McAlliley
1111 Brickell Avenue - Suite 2500
Miami, FL 33131
305.810.2505 Fax 1644
msteinberg@hunton.com
pacosta@hunton.com
-andFrank E. Emory, Jr.
Patrick L. Robson
HUNTON & WILLIAMS LLP
Proc Hac Vice Admission Pending
Bank of America Plaza, Suite 3500
101 South Tryon Street
Charlotte, North Carolina 28280
Tel. 704 378 4700
Fax: 704 378 4890
femory@hunton.com
probson@hunton.com

CERTIFICATE OF SERVICE
I hereby certify that on August 14, 2009, I filed the foregoing document was filed and
served it upon all counsel and parties of record via the Court’s CM-ECF System. In addition, the
foregoing document has been served by electronic and regular mail on:
Mark R. King, Esq.
Counsel for Colonial Bank
Jones Walker
601 Brickell Key Drive
Suite 500
Miami, Florida 33131

_______/s/ Patricia Acosta__________________
Patricia Acosta
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION
CASE NO. 09-22384-CIV-JORDAN
BANK OF AMERICA, N.A.,
Plaintiff,
v.
COLONIAL BANK, & JOHN DOES 1-10,
Defendants.

MOTION TO SUBSTITUTE FEDERAL DEPOSIT
INSURANCE CORPORATION AS RECEIVER FOR COLONIAL BANK
Pursuant to Rule 25(c) of the Federal Rules of Civil Procedure and the Financial
Institutions Reform, Recovery and Enforcement Act of 1989 (“FIRREA”), 12 U.S.C. §
1821(d)(12), the Federal Deposit Insurance Corporation, in its capacity as Receiver for
Defendant Colonial Bank (“FDIC-Receiver”), moves to substitute itself for Colonial Bank
(“Colonial”) as the real party in interest in this action. As grounds for the motion, FDICReceiver states as follows:
I. BACKGROUND
1.

Colonial Bank (“Colonial”) was a federal savings association located in Orlando,

Florida.
2.

On August 12, 2009, Bank of America, N.A. (“BOA”) filed the Complaint [D.E.

1] to initiate the instant lawsuit and filed simultaneously therewith an Emergency Motion for
Temporary Restraining Order and Preliminary Injunction [D.E. 2] (the “Motion for Temporary

DC01:511562.3
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Restraining Order”) which sought to enjoin Colonial from liquidating, transferring, or
encumbering more than $1 billion in assets representing (1) proceeds paid to Colonial by Freddie
Mac for loans owned by Ocala Funding, LLC (“Ocala”) and (2) loans held by Colonial as
custodian on behalf of Ocala that were not purchased by Freddie Mac (collectively referred to as
the “Ocala Loans”), both of which Colonial refused to turn over to Ocala. On August 13, 2009,
this Court entered an Order [D.E. 6] granting the Motion for Temporary Restraining Order which
enjoined Colonial from liquidating, transferring, or encumbering the $1 billion in assets in its
possession that was related to the Ocala Loans.
3.

On August 14, 2009, the Alabama State Banking Department duly appointed the

FDIC as Receiver for Colonial. See Federal Deposit Insurance Corporation Acceptance of
Appointment as Receiver dated August 14, 2009 and Press Release dated August 14, 2009,
attached hereto as Exhibits “A” and “B”, respectively. Congress set forth the rights, duties and
functions of the FDIC as Receiver for a failed financial institution in FIRREA, and specifically
authorized the FDIC to accept appointment as Receiver for any insured depository institution.
See 12 U.S.C. § 1821(c). 1 When the FDIC is appointed as Receiver, it succeeds to “all rights,
titles, powers and privileges of” the failed financial institution, and may “take over the assets of
and operate” the failed institution with all the powers thereof.

1

Id. §§ 1821(d)(2)(A)(i),

Congress also established a comprehensive statutory scheme to enable the FDIC as Receiver to
carry out its fundamental duties and functions. Those duties and functions include conserving
and preserving the failed financial institution’s assets, liquidating those assets when appropriate,
and using the proceeds of liquidation to make distributions to the institution’s valid creditors.
See 12 U.S.C. §§ 1821(c)(2)(A)(ii); 1821(d)(2)(B), (E). When making distributions to creditors,
the Receiver must prioritize the payment of claims in accordance with federal statutory and
regulatory requirements. See id. § 1821(i)(1) & (2); 12 C.F.R. § 360.2. Congress has given the
Receiver discretion to determine the timing and amount of such distributions. See 12 U.S.C. §
1821(d)(10)(A), (B).
DC01:511562.3
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1821(d)(2)(B)(i). This includes the resolution of outstanding claims against the failed institution
in Receivership. Id. § 1821(d)(3).
4.

Following the appointment of a Receiver for a failed financial institution,

FIRREA also provides a mandatory claims procedure for the orderly and efficient processing of
claims against that failed institution. This administrative claims process, set forth in 12 U.S.C.
§§ 1821(d)(3) through (13), centralizes the initial consideration and resolution of claims against a
failed financial institution by requiring that all claims be submitted to the Receiver, and allowing
up to 180 days for the Receiver to review all claims, and grant or deny those claims (in whole or
in part), without the delay and expense of litigation.
5.

In Section 1821(d)(13)(D), Congress made the claims process mandatory. That

section withdraws jurisdiction from all courts to hear claims against the FDIC as Receiver,
except as otherwise provided elsewhere in Section 1821(d):
(D)
Limitation on judicial review
Except as otherwise provided in this subsection, no court shall have
jurisdiction over —
(i)
any claim or action for payment from, or any action seeking a
determination of rights with respect to, the assets of any depository
institution for which the Corporation has been appointed receiver,
including assets which the Corporation may acquire from itself as such
receiver; or
(ii)
any claim relating to any act or omission of such institution or the
Corporation as receiver.
12 U.S.C. § 1821(d)(13)(D) (emphasis added).

Jurisdiction is “otherwise provided” by

subsection 1821(d) only for those claimants that have completed the administrative claims
process. See, e.g., id. §§ 1821(d)(6)(A)(ii), (d)(7)(A) & (d)(8)(C).
II. ARGUMENT

DC01:511562.3
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In accordance with FIRREA, this Court should substitute FDIC-Receiver for

Colonial as the real party in interest.
7.

Under Federal Rule of Civil Procedure 25(c), when there has been a transfer of an

interest from a party to the litigation to a nonparty:
[T]he action may be continued by or against the original party, unless the
court upon motion directs the person to whom the interest is transferred to
be substituted in the action or joined with the original party.
Fed. R. Civ. P. 25(c).
8.

A transfer of interest has occurred here. As Receiver for Colonial, by express

operation of law, FDIC-Receiver assumes all rights, titles, powers, privileges, and operations of
Colonial. See 12 U.S.C. § 1821(d)(2). By law, FDIC-Receiver operates as the successor to
Colonial. Id. § 1821(d)(2)(B).
9.

Substitution of FDIC-Receiver under these facts is required by law. See, e.g.,

Buczkowski v. FDIC, 415 F.3d 594, 597 (7th Cir. 2005) (“Any litigant, or the court on its own
motion, can substitute the FDIC for the failed bank as a party.”); In re Cmty. Bank of N. Va. &
Guar. Nat’l Bank of Tallahassee Second Mortg. Loan Litig., 418 F.3d 277, 293, 293 n.6 (3d Cir.
2005) (granting the FDIC’s motion to substitute as real party in interest after FDIC was
appointed as receiver); Brown Leasing Co. v. Cosmopolitan Bancorp, Inc., 42 F.3d 1112, 1115
(7th Cir. 1994) (“After being appointed as receiver, the FDIC was substituted as defendant in
[the bank’s] place”). Accordingly, FDIC-Receiver should be substituted for Colonial as the real
party in interest.
III. CONCLUSION
WHEREFORE, for the reasons set forth above, the FDIC-Receiver respectfully requests
that the Court immediately substitute FDIC-Receiver for Colonial as party to this action.
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Dated: August 14, 2009
Respectfully submitted,
FEDERAL DEPOSIT INSURANCE
CORPORATION as Receiver for Colonial
Bank

By: /s/ Jose I. Rojas
Jose I. Rojas, Esq.
Florida Bar No. 331546
jrojas@rojaslawfirm.com
Alejandro F. Hoyos, Esq.
Florida Bar No. 0181072
ahoyos@rojaslawfirm.com
John J. del Rossi, Esq.
Florida Bar No. 027358
jdelrossi@rojaslawfirm.com
ROJAS LAW FIRM LLP
Two Datran Center, Suite 1209
9130 South Dadeland Boulevard
Miami, Florida 33131
Tel: (305) 446-4000
Fax: (305) 446-7764
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CERTIFICATE OF SERVICE
WE HEREBY CERTIFY that a true and correct copy of the foregoing was served via
CM/ECF on this 14th day of August, 2009, on: Marty Steinberg and Patricia Acosta, Attorneys
for Plaintiff, Hunton & Williams LLP, 1111 Brickell Avenue, Suite 2500, Miami, FL 33131;
Mark R. King, Counsel for Colonial Bank, Jones Walker, 601 Brickell Key Drive, Suite 500,
Miami, Florida 33131.

By:

DC01:511562.3

/s/ Jose I. Rojas
José I. Rojas, Esq.
Florida Bar No. 331546
jrojas@rojaslawfirm.com
ROJAS LAW FIRM LLP
Counsel for Defendants
Two Datran Center, Suite 1209
9130 South Dadeland Boulevard
Miami, Florida 33156
Tel: (305) 446-4000
Fax: (305) 446-7764
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION
CASE NO. 09-22384-CIV-JORDAN
BANK OF AMERICA, N.A.,
Plaintiff,
v.
COLONIAL BANK, & JOHN DOES 1-10
Defendants.

ORDER SUBSTITUTING FEDERAL DEPOSIT
INSURANCE CORPORATION AS DEFENDANT
This Court, having read and considered Defendant FDIC-Receiver’s Motion To
Substitute Federal Deposit Insurance Corporation As Receiver For Colonial Bank (the
“Motion”), and found that good cause exists therefore,
IT IS HEREBY ORDERED that the Motion is GRANTED as follows:
1.

The Federal Deposit Insurance Corporation in its capacity as the Receiver for Colonial

Bank is hereby substituted as the real party in interest in this case.

IT IS SO ORDERED.

DATED:_____________________, 2009

DC01:511562.3

_____________________________
Adalberto Jordan
U.S. District Judge
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Division of Resolutions a n 6 R~ccii~ersllips
Dallas Regional Office
1601 Uryan Streel
Dallas. Texas 75201

Telenhone 1214) 754-0098

August 14,2009
John D. Harrison
Superintendent of Banks
State of Alabama
State Banking Department
401 Adams Ave., Suite 680
Montgomery, AL 36104

Subject:

Colonial Bank
Montgomery, Alabama- In Receivership
Acceptance of Appointment as Receiver

Dear Sir or Madam:
Please be advised that the Federal Deposit Insurance Corporation accepts its appointment as Receiver of
the captioned depository institution, in accordance with the Federal Deposit Insurance Act, as amended.
Sincerely,

FEDERAL DEPOSIT INSURANCE CORPORATION

H.01 .b LDCMFIIAccept Appointment as Receiver.doc
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