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UNITED STATES BANKRUPTCY COURT 
MIDDLE DISTRICT OF FLORIDA 

JACKSONVILLE DIVISION 
 
In re:        Chapter 11  
 
TAYLOR, BEAN & WHITAKER    Case No.: 3:09-bk-07047-JAF 
MORTGAGE CORP.,      Case No.: 3:09-bk-10022-JAF 
REO SPECIALISTS, LLC, and     Case No.: 3:09-bk-10023-JAF 
HOME AMERICA MORTGAGE, INC.     

 
 Debtors.     /  Jointly Administered Under  
        Case No.: 3:09-bk-07047-JAF 

 
RL REGI-FL CUTLER RIDGE, LLC AS SUCCESSOR IN INTEREST TO  

REGIONS BANK’S MOTION FOR AN ORDER FOR RELIEF FROM THE 
AUTOMATIC STAY 

 
 

NOTICE OF OPPORTUNITY TO 
OBJECT AND FOR HEARING 

 
Pursuant to Local Rule 2002-4, the Court will 

consider this motion, objection, or other matter 
without further notice or hearing unless a party in 

interest files an objection within 21 
days from the date  this paper is entered on the 

docket.  If you object to the relief requested in this 
paper, you must file your objection with the Clerk 

of the Court at  3000 North Hogan Street, Suite 3-350, 
Jacksonville, Florida 32202  and serve a copy on 

the movant's attorney,  Robert Charbonneau, Esq. 501 
Brickell Key Drive, Suite 300, Miami, Florida 33131 

any other parties in interest. 
If you file and serve an objection within the 

time permitted, the Court may schedule a hearing 
and you will be notified.  If you do not file an 

objection within the time permitted, the Court will 
consider that you do not oppose the granting of the 

relief requested in the paper, will proceed to 
consider the paper without further notice or 
hearing, and may grant the relief requested. 
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Creditor, RL REGI-FL Cutler Ridge, LLC as successor in interest to Regions Bank  

(“RL”), by and through undersigned counsel and pursuant to 11 U.S.C. §362 and Federal Rules 

of Bankruptcy Procedure 4001(a) and 9014, moves for an order for relief from the Automatic 

Stay (the “Motion for Relief”) on negative notice, to proceed in its efforts to liquidate its claim 

against the Debtor and to recover its collateral through state court foreclosure proceedings 

wherein the Debtor, Taylor, Bean & Whitaker Mortgage Corp. (the “Debtor”) is named as a 

party defendant due to its current interest in four fraudulently obtained mortgages.  In support of 

the Motion, RL states as follows: 

JURISDICTION 

1. The Bankruptcy Court has jurisdiction over this Motion pursuant to 

28 U.S.C. § 157(b)(1), 28 U.S.C. § 1334, 11 U.S.C. §362 and Fed. R. Bankr. P. 4001(a).  

2. This is a core proceeding pursuant to 28 U.S.C. §157(b)(2). 

3. Venue is proper in this District pursuant to 28 U.S.C. § 1409. 

4. This is a motion for relief from the automatic stay pursuant to Sections 362(d)(1) 

and 105 of the Bankruptcy Code, Rules 4001(a) and 9014 of the Bankruptcy Rules.  

BACKGROUND 

5. Prior to the filing of the instant bankruptcy proceeding, the Debtor was one of the 

largest mortgage lenders and servicers in the country.  

6. RL is the assignee of a portfolio of loans from Regions Bank (“Regions”) 

including an $11,000,000 loan secured by a mortgage on real property executed between 

Regions and a residential development entity in Miami, Florida, known as First West Cutler 

Gardens, LLC (“First West”) dated March 27, 2007 (the “First West Loan”).  True and correct 
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copies of all “First West Loan Documentation” executed by and between Regions Bank and 

First West, including a promissory note, mortgage, UCC-1 financing statements, and a 

conditional assignment of rents, profits income and leases, are attached as “Composite Exhibit 

A”.  

7. The real property mortgaged to secure the First West Loan can be described as a 

four building, 198 unit apartment complex located on SW 196th Street, in Southwest Miami-

Dade County (the “Real Property”).  

8. The Debtor’s indebtedness to Regions, and later RL, was created by First West’s 

unlawful sale of the Real Property’s units secured by Regions Bank, as individual condominium 

units, to third party purchasers (the “Third Parties”), who perhaps unknowingly, but unlawfully, 

purchased these units and received financing originated primarily by one of First West’s 

affiliated entities, EZ Lending Enterprises Corp. D/B/A Preferred Alliance Capital (“EZ 

Lending”) whose Mortgages were later assigned to Debtor, or in some cases, other lenders 

including the Debtor, in exchange for notes secured by these condominium units (the 

“Mortgages”).  

9. One hundred forty nine of First West’s 198 units, 149 of those units remain in the 

possession of First West and 49 units were sold to Third Parties. The Debtor previously held 

Mortgages by assignment on 11 individual units but has since assigned 7 of those mortgages to 

other loan servicers.  

10. Four of those Third Party unit purchasers: Joseph T. Carranza and Edith M. 

Carranza, Nelson Rodriguez, Cesar L. Carraceo and Emma de las Mercedes Perez, and Karen 
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Michelle Zambrano, are currently still in possession of units which remain mortgaged in favor of 

the Debtor (the “Four Third Parties1”). 

11. On November 6, 2008, Regions Bank filed a complaint for foreclosure against 

First West to recover the Real Property, in the Circuit Court of the Eleventh Judicial Circuit in 

and for Miami-Dade County, Florida, styled Regions Bank v. First West Cutler Gardens, LLC, et 

al., Case No. 08-68176-CA-40 (the “Foreclosure Action”) on the grounds of First West’s 

various defaults pursuant to the First West Loan Documentation.  

12. On June 19, 2009, Regions Bank filed an amended complaint2 for foreclosure 

against First West, adding as Defendants; the Debtor, Mortgage Electronic Registration Systems, 

Inc. (“MERS”), and all Third Parties, including the Four Third Parties.  

13. On October 29, 2009, the Debtor filed a suggestion of bankruptcy in the 

Foreclosure Action. The Foreclosure Action is currently pending. 

14. Accordingly, RL seeks the entry of an order granting it in rem relief from the 

automatic stay to continue to prosecute the Foreclosure Action in order to recover its Real 

Property collateral.  

The Four Third Party Mortgages 

15. In late 2007 and early 2008, without obtaining a release from Regions Bank to 

sell the Real Property’s individual units that served as collateral for the First West Loan, First 

West sold and executed several Special Warranty Deeds in favor of Third Parties purchasing the 

Real Property’s units.  True and correct copies of the Special Warranty Deeds executed in favor 

of the Four Third Parties are attached as “Composite Exhibit “B.” 

                     
1 RL is in the process of further investigating the status of the Mortgages and accordingly reserves the right to 
amend the amount of Third Parties in possession of units currently mortgaged by the Debtor.  
2 The amended complaint is lengthy, and is therefore, not attached, however available upon request.  
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16. On November 27, 2007, Joseph T. Carranza and Edith M. Carranza executed and 

delivered to EZ Lending a promissory note in favor of EZ Lending in the original principal 

amount of $151,200.00. To secure payment of the promissory note, Joseph T. Carranza and 

Edith M. Carranza executed a Mortgage in favor of EZ Lending (the “Carranza Mortgage”). A 

true and correct copy of the Carranza Mortgage is attached as Exhibit “C.”  The Carranza 

Mortgage was recorded in the Official Records Book 26139, Pages 0226-246 of the Public 

Records of Miami-Dade County, Florida.  The Carranza Mortgage encumbers a condominium 

unit legally described as follows:  

CONDOMINIUM UNIT NO. A-302, OF WEST CUTLER GARDENS, A 
CONDOMINIUM, ACCORDING TO THE DECLARATION OF 
CONDOMINIUM, THEREOF, AS RECORDED IN OFFICIAL RECORDS 
BOOK 25831, AT PAGE 39, OF THE PUBLIC RECORDS OF MIAMI-DADE 
COUNTY, FLORIDA, TOGETHER WITH AN UNDIVIDED INTEREST IN 
THE COMMON ELEMENTS APPURTENANT THERETO AS SET FORTH 
IN SAID DECLARATION AND ANY AMENDMENTS THERETO. 
TOGETHER WITH PARKING SPACE NO. 248. 

 
a/k/a 11110 SW 196 Street, #A-302, Miami, Florida, 33157  

 
(the “Carranza Unit”). 

 
17. On December 31, 2007, EZ Lending filed another mortgage executed by Joseph 

T. Carranza and Edith M. Carranza, in favor of EZ Lending in the original principal amount of 

$151,200.00 with the same legal description as that of the original Carranza Unit (the “Second 

Carranza Mortgage”).  A true and correct copy of the Second Carranza Mortgage is attached 

as Exhibit “D.”  The Second Carranza Mortgage was recorded in the Official Records Book 

26294, Pages 3488-3508 of the Public Records of Miami-Dade County, Florida.  

18. On March 7, 2008, EZ Lending executed an Assignment of Mortgage assigning 

the Second Carranza Mortgage to the Debtor, and recorded the same in the Official Records 

Book 26294, Pages 3509-3510 of the Public Records of Miami-Dade County, Florida (the 
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“Carranza Assignment”).  A true and correct copy of the Carranza Assignment to the Debtor 

is attached as Exhibit “E.” 

19. On January 17, 2008, Nelson Rodriguez executed and delivered to EZ Lending a 

promissory note in favor of EZ Lending in the original principal amount of $151,200.00.  To 

secure payment of the promissory note, Nelson Rodriguez executed a Mortgage in favor of EZ 

Lending (the “Rodriguez Mortgage”).  A true and correct copy of the Rodriguez Mortgage is 

attached as Exhibit “F.”  The Rodriguez Mortgage was recorded in the Official Records Book 

26218, Pages 4407-4424 of the Public Records of Miami-Dade County, Florida.  The Rodriguez 

Mortgage encumbers a condominium unit legally described as follows:  

CONDOMINIUM UNIT NO. C-201, OF WEST CUTLER GARDENS, A 
CONDOMINIUM, ACCORDING TO THE DECLARATION OF 
CONDOMINIU, THEREOF, AS RECORDED IN OFFICIAL RECORDS 
BOOK 25831, AT PAGE 39, OF THE PUBLIC RECORDS OF MIAMI-DADE 
COUNTY, FLROIDA, TOGETHER WITH ALL APPURTENANCE 
THERETO, AND AN UNDIVIDED INTEREST IN THE COMMON 
ELEMENTS OF THE SAID CONDOMINIUM, TOGETHER WITH 
PARKING SPACE NO. 213 

 
a/k/a 11140 SW 196 Street, #C-201, Miami, Florida, 33157  

 
(the “Rodriguez Unit”). 

 
20. On February 15, 2008, EZ Lending executed an Assignment of Mortgage 

assigning the Rodriguez Mortgage to the Debtor, and recorded the same in the Official Records 

Book 26218, Pages 4425-4426 of the Public Records of Miami-Dade County, Florida (the 

“Rodriguez Assignment”).  A true and correct copy of the Rodriguez Assignment to the 

Debtor is attached as Exhibit “G.” 

21. On February 8, 2008, Cesar L. Carraceo and Emma de las Mercedes Perez  

executed and delivered to EZ Lending a promissory note in favor of EZ Lending in the original 

principal amount of $151,200.00.  To secure payment of the promissory note, Ceasar L. Carraceo 
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and Emma de las Mercedes Perez executed a Mortgage in favor of EZ Lending (the “Carraceo 

Mortgage”).  A true and correct copy of the Carraceo Mortgage is attached as Exhibit “H.”  

The Carraceo Mortgage was recorded in the Official Records Book 26254, Pages 2249-2266 of 

the Public Records of Miami-Dade County, Florida.  The Carraceo Mortgage encumbers a 

condominium unit legally described as follows:  

CONDOMINIUM UNIT NO. 3-208, OF WEST CUTLER GARDENS, A 
CONDOMINIUM, ACCORDING TO THE DECLARATION OF 
CONDOMINUM, THEREOF, AS RECORDED IN OFFICIAL 
RECORDS BOOK 25831, AT PAGE 39, OF THE PUBLIC RECORDS 
OF MIAMI-DADE COUNTY, FLORIDA, TOGETHER WITH ALL 
APPURTENANCE THERETO, AND AN UNDIVIDED INTEREST IN 
THE COMMON ELEMENTS OF THE SAID CONDOMINIUM. 
TOGETHER WITH PARKING SPACE NO. 79. 
 
a/k/a 11150 SW 196 Street, #D-208, Miami, Florida, 33157  

 
(the “Carraceo Unit”). 

 
22. On March 7, 2008, EZ Lending executed an Assignment of Mortgage assigning 

the Carraceo Mortgage to the Debtor, and recorded the same in the Official Records Book 

26254, Pages 2267-2268 of the Public Records of Miami-Dade County, Florida (the “Carraceo 

Assignment”).  A true and correct copy of the Carraceo Assignment to the Debtor is attached as 

Exhibit “I.” 

23. On February 8, 2008, Karen Michelle Zambrano, executed and delivered to the 

Debtor a promissory note in favor of the Debtor in the original principal amount of 

$173,880.00.  To secure payment of the promissory note, Karen Michelle Zambrano executed a 

Mortgage in favor of MERS as the mortgagee acting for the Debtor as lender (the “Zambrano 

Mortgage”).  A true and correct copy of the Zambrano Mortgage is attached as Exhibit “J.” 

The Zambrano Mortgage was recorded in the Official Records Book 26337, Pages 1972-1986 
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of the Public Records of Miami-Dade County, Florida.  The Zambrano Mortgage encumbers a 

condominium unit legally described as follows:  

CONDOMINIUM UNIT NO. B-412, OF WEST CUTLER GARDENS,  
A CONDOMINIUM, ACCORDING TO THE DECLARATION OF 
CONDOMINIUM, THEREOF, AS RECORDED IN OFFICIAL 
RECORDS BOOK 25831, AT PAGE 39, OF THE PUBLIC RECORDS 
OF MIAMI-DADE COUNTY, FLORIDA, TOGETHER WITH ALL 
APPURTENANCE THERETO, AND AN UNDIVIDED INTEREST IN 
THE COMMON ELEMENTS OF THE SAID CONDOMINIUM. 
TOGETHER WITH PARKING SPACE NO. 244. 
 
a/k/a 11120 SW 196 Street, #B-412, Miami, Florida, 33157  

 
(the “Zambrano Unit”). 

 
24. On July 21, 2009, MERS executed an Assignment of Mortgage assigning the 

Zambrano Mortgage to the Debtor, and recorded the same in the Official Records Book 26969, 

Page 2139 of the Public Records of Miami-Dade County, Florida (the “Zambrano 

Assignment”).  A true and correct copy of the Zambrano Assignment to the Debtor is attached 

as Exhibit “K.” 

25. On March 7, 2011, MERS again executed an Assignment of Mortgage assigning 

the Zambrano Mortgage to the Debtor for a second time, and recorded the same in the Official 

Records Book 27611, Page 3950 of the Public Records of Miami-Dade County, Florida (the 

“Second Zambrano Assignment”).  A true and correct copy of the Second Zambrano 

Assignment to the Debtor is attached as Exhibit “L.” 

26. In sum, the Debtor holds fraudulently obtained Mortgages totaling $476,280 

secured by RL’s collateral, that are junior to RL’s mortgage on the Real Property; the Carranza 

Unit, the Rodriguez Unit, the Carraceo Unit and the Zambrano Unit (the “Collateral Units”). 

Accordingly, the Debtor’s Mortgages are inferior to that of Regions pursuant to the First West 

Loan Documentation.  
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27. Neither the current occupancy of the Collateral Units or the payment status of the 

related Mortgages are known at this time. Accordingly, if RL is not permitted to enforce its 

superior security interest in its Collateral in its Foreclosure Action, RL risks suffering further 

injury, loss and damage.  

BASIS FOR STAY RELIEF 

28. In this instance, relief from the automatic stay is warranted to allow RL to 

continue the Foreclosure Action in state court.  The Debtor has no equity in the Collateral Units 

due to its invalid Mortgages.  In addition, even if the Mortgages were valid, the value of the 

Collateral Units are so low, that any claim against them would be unsecured.  The estate will 

not be impacted by granting relief from stay to continue foreclosure on the Collateral Units in 

which the Debtor only holds what is, effectively, inferior Mortgages to RL’s security interest.  

Therefore, relief from the stay is warranted because “cause” exists to continue the Foreclosure 

Action in the court in which it is currently pending. 

29. 11 U.S.C. § 362(d) provides in pertinent part:  

On request of a party in interest and after notice and a hearing, the court shall 
grant relief from the stay provided under subsection (a) of this section, such as 
by terminating, annulling, modifying, or conditioning such stay—  
(1) for cause, including the lack of adequate protection3 of an interest 

in property of such party in interest; 
 

30. Section 362(g) of the Bankruptcy Code provides: 

In any hearing under subsection (d) or (e) of this section concerning relief 
from the stay of any act under subsection (a) of this section– 
 

(1)  the party requesting such relief has the burden of proof on the issue 
of the debtor’s equity in property; and  

 

                     

3The Bankruptcy Court, under 11 U.S.C. § 362(d)(1), is “vested with discretion to find ‘cause’ for reasons other than 
denial of adequate protection. ‘Adequate Protection’ is only one type of cause upon which the lifting or modifying 
of the stay may be premised.” In the Matter of Rutter, 25 B.R. 244 (Bankr. E.D.Mich. 1982).  
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(2) the party opposing such relief has the burden of proof on all other 
issues. 
 

31. “Whether cause exists to grant stay relief must be determined on a case by case 

basis, based upon the totality of the circumstances in each particular case.”  In re Mack, 

347 B.R. 911, 915 (Bankr. M.D. Fla. 2006) (citing In re Aloisi, 261 B.R. 504, 508 

(Bankr. M.D. Fla. 2001); and In re Wilson, 116 F.3d 87, 90 (3d Cir. 1997)); In re Paxson Elec. 

Co., 242 B.R. 67, 70 (Bankr.M.D. Fla. 1999) (“cause” is not defined in the Bankruptcy Code, 

“therefore, courts must determine when relief from stay is appropriate on a case by case 

basis.”).  Further, “when relief from the automatic stay is sought, the party seeking the relief has 

the initial burden to demonstrate cause for relief.”  See In re Bruce, 2000 WL 968777 *3 

(Bankr.E.D.Pa. 2000) (citations omitted).  “Once the movant meets its burden, the burden then 

shifts to the debtor opposing the relief to establish the absence of ‘cause.”  Id.   

32. “In making a determination of whether ‘cause’ has been shown, a court must 

balance the potential hardship that will be incurred by the party seeking relief if the automatic 

stay is not lifted, against the potential prejudice to the debtor and the debtor’s estate.”  In re 

Paxson Elec. Co., 242 B.R. at 70.  In this case, neither the Debtor nor the Estate will be 

prejudiced by RL recovering its collateral through the Foreclosure Action.  This is a corporate 

Chapter 11 case and homestead issues are therefore not implicated.  The Debtor has no equity in 

the Collateral Units that could benefit the Debtor’s creditors.  Moreover, RL would be 

prejudiced by a denial of stay relief because it has never received a payment on the First West 

Loan, and RL is not adequately protected through an equity cushion or some other equivalent 

form of adequate protection. 

33. Courts often find that “allowing a matter to proceed to another forum constitutes 

‘cause’ to lift the stay”.  Aristech Chemical Corp. v. Murray Industries (In re Murray Indus., 

Case 3:09-bk-07047-JAF    Doc 3203    Filed 06/15/11    Page 10 of 47



11 
EHRENSTEIN CHARBONNEAU CALDERIN 

501 Brickell Key Drive ∙ Suite 300 ∙ Miami, FL 33131 ∙ T. 305.722.2002 ∙ F. 305.722.2001 ∙ www.ecclegal.com 

Inc.), 121 B.R. 635, 636 (M.D. Fla. 1990) (lifting stay although allowing action to collect on 

unpaid invoices would present some hardship to debtors); see In re Bruce, 2000 WL 968777, at 

*2-3 (Bankr. E.D.Pa. 2000) (“A desire to permit an action to proceed to completion in another 

tribunal may provide another basis for cause”).  In In re Philadelphia Athletic Club, Inc., 9 B.R. 

280 (Bankr.E.D.Pa. 1981), the Court permitted a state court action which was “almost at an 

end” to proceed in order to liquidate an unsecured creditors’ claim. As the legislative history 

reflects: 

[I]t will often be more appropriate to permit proceedings to 
continue in their place of origin, when no great prejudice to the 
bankruptcy estate would result, in order to leave the parties to their chosen 
forum and to relieve the bankruptcy court from any duties that may be 
handled elsewhere. Id. (citing Senate Rep. No. 989, 95th Cong., 2d Sess., 
50 Reprinted in (1978) U.S. Code Cong. & Ad. News 5787, 5836).  

 
34. RL’s Foreclosure Action in state court is well underway.  The state court will 

conduct a hearing on RL’s Motion for Partial Summary Judgment (on the 149 unsold units) in 

the Foreclosure Action on July 29, 2011. Consistent with the legislative history of 11 U.S.C. § 

362 and the foregoing authorities, RL should be granted stay relief to proceed with state court 

action to ascertain the status of the Collateral Units and proceed in the recovery of its collateral. 

Rather than occupy this Court’s time and expend scarce estate resources regarding Collateral 

Units in which the Debtor holds inferior Mortgages, all concerned would be well served by 

allowing RL to finalize its Foreclosure Action in state court. Accordingly, “cause” exists to 

grant RL relief from the stay. 

WHEREFORE, Creditor, RL REGI-FL Cutler Ridge, LLC, respectfully requests the 

entry of an order granting it in rem relief from the automatic stay under 11 U.S.C. §362(d) to 

permit RL to take all steps necessary proceed with the Foreclosure Action in the Circuit Court of 
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Miami Dade County and, if necessary, issuance of a writ of possession, writ of replevin, and any 

other further relief as the Court deems just. 

Dated:  June 15, 2011 

      EHRENSTEIN CHARBONNEAU CALDERIN 
      Attorneys for RL Regi-FL Cutler Ridge, LLC.  
      501 Brickell Key Drive, Suite 300   
      Miami, Florida 33131  
      T. 305.722.2002 F. 305.722.2001 
 

      By:                  /s/ Robert Charbonneau   
 Robert Charbonneau, Esq. 

Florida Bar Number  
rpc@ecclegal.com 
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PROMISSORY NOTE 
$11,000,000.00 

MiaaU, Florida 

March.22, 2007 

FOR VALUE {ECEIVED,the undersigned ("Borrower") promises 10 pay 10 the order of REGIONS BANK, an 
Alabama banking cO'l,oration ("Bank"), althe office orlhe Bank al2800 Ponce de Leon Blvd., IO

dI 
Floor, Coral Gables, 

Florida 33134, or al! ucb other place as the holder hereof may from lime 10 lime designale in writing, the principal sum 
of ELEVEN MILLIO ~ DOLLARS ($ 11,000,000.00), toge~ler wilh inoeresllhcrcon on the principal anlOunl from time 10 

lime oUlstanding at 31 aMual rate (the "USOR Based Rale") prior 10 malurily or defaull of IWO aDd three-quarters of 
one percenl (2.75%) ·Iver "LIBOR" (which shall mean the rale of in Ie res I quoled in The Wall Streel Journal, Money 
Rales Section, as the .. ondon Interbank Offered Rale (L1BOR - one month), wilh LIB OR io effecI on the firsl dsy of a 
monlh being applicab e 10 the entire month. If The Wall Street Journal is nol published 00 the firSI day ofa month, then 
Ibe LIB OR in effecl ollthe tirst day of that month shall be the LIBOR lasl quoled in The Wall Streel Journal during the 
preceding month. In he event The W~II StreelJQumal qUOles more than one rale, or a range of rates, as UBOR, then 
LlBOR shall mean th J aVCTllge of the quoted rates. In Ihe evenl The Wall Street Journal ceases to quote LmOR-one 
monlh rales, then LIB )R shalf mean the offered rate for deposits in United Slales dollars in the London Interbank nwi<el 
for a one month peric·d, which appears on Ihe USOR Rale References Page, as of II :00 '.m. (London lime) on Ihe 
applicable day, as de ermined by the Back. Interest shall be compuled on the actual number of days elapsed and an 
assumed year of 360 ,lays. Borrower and all endorsers, ,ureties, guaranlors and any otber persons liable or to become 
liable wilh respect to .he loan evidenced by this Note (the "Loan") arc each included in the tenn "Obligors" as used in 
this NOle. Said princ<pal and interest sball be payable in lawful money of the Uniled States, on the dates and in the 
amounll specified below, to wi!: 

Payments of inll rest only at the LIBOR-based rate or Ihe Default Rate (as such term is hereioafter defined) 
shall be due and payable mOQthly, commencing on May 5, 2007 and conlinuing on the fiftll (5"') day of each 
succeeding mon h thereafter wllil March 27.2009 (Ihe "MaturilY Dale"). on which date the enlire outstanding 
principal balanc, log ether with all accrued and unpaid interesl sh.1I be due and payable in full. 

Borrower shal pay to Bank a laIc charge of five percenl (5%) of any payment not rcceived by Bank within ten 
(10) days of its due date; provided, however, ifsaid ten (10) day pcriod ends on a day olher ~lan a day on wbich Bank is 
open for Basines. Ca" i3usioess Day"), then the aforedescribed·late charge shall be payable ifthe payment is nOI received 
by the last Business [ay within said len (10) day period. 

This Note rna) be prepaid in whole or in pan al any lime wilhoUI penalty. 

Borrower shall pay all amounts owing under this NOle in full when due withoul sel-o[[. counlerclaim deduction or 
withholding for any roason whatsoever. If any payment falls due on a day other than a Business Day, then sucb paymenl 
shall ins lead be made·)O the next succeeding Business Day, and interesl shall accrue accordingly. Any payment received 
by Bank after 1:00 p.r I. shall nol be credited against the indebtedness under this Note until al least the next succeeding 
Business Day. 

Borrower sball maintain an annual Debl Service Coverage Ratio ("DSCR") of not less than 1.20 as delecmioed by 
Bank and tested annw lIy by April 30" of each calendar year, based on the preceding calendar year. If the DSCR al thaI 
lime falls below the m nimum, the oUlSlanding principal !>alance of the Loan shall be reduced to the necessary amount in 
order 10 achieve the [I quired DSCR. Borrower shall hove up to ninety (90) days from the date ofsucb defaull to brin~ 
the DSCR into compl'IDce. kJ used herein DSCR shall mean: Annual Net Income. less allowance for a three percent 
(3.0%) management f.:e, three percenl (3.0%) for replacemenl reserves aDd a five percent (5%) for vacancy faetor, tlli!I 
interest and noo-cash expenses including depreciation and amonization divided by acwual debt service based on a 
hypothetical2S-year amortization alan assumed rate of in Ie res I of seven and one-half percent (7.5%). Failure to comply 
with this requirement ;hall be deemed 10 be an Event of Default under this Note and Mongage. 

If default be m Ide in the paymeot of any sums payable pursuant to the terms of this Note, or if defaull or otller 
event causing tile acco:leration of this Note occur under the Florida Real Estate Mongage, Assigrunent of Leases and 
Rents and Security Alre.meDt securing this Note (the "Mortgage"), or any other instrument or docwnenl executed in 
connection with the :.oan (this NOle, the Mortgage, and all sueh instruments and docwuents, including, without 
limitation, any guaran ies, agreements, mortgages, security "greemenls, assignments and other document!; securing this 
NOle, are referred to ii, this Nole as the "Loan Documents") (an "Event of Default"), then or alany time thereafter it the 
option of Bank, the "hote of the principal 8um then remaining unpaid hereunder, togetller with all inlerest accrued 
thereon and all other "Ims owing under the Loan Documents, ,ball immediately become due and payable without notice 
and Bank shaU be entilled 10 pursue any and all righls and remedies provided by applicable la wand/or Wlder the lerms of 
this Note .or any otho:r Loan Document, all of which shaU be cumulalive and may be exercised successively or 
concurrently. Upon tJ 0 occurrence and during tile continuation of any EVenl of Defau!t, Bank, al its oplion, Clay at any 
lime declare any or a I other liabilities of any Obligor 10 Bank irrunediately due and payable (notwithstanding any 
conlTary provisions tl! :reof) without demand or notice of any kind. In addition, Bank shall have the right to sel off any 
and all sums owed 10 ,oy Obligor by Back in any capacily (whether or not then due) againsllhe Loan and/or against aoy 
other liabilities of any Obligor to Back. 

- ! -
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From and after an Event oCDefault, and regardkss of whether the Bank also elects to accelerare the maturity of 
this Note, the entire p;ncipal remawing unpaid hereuoder shall bear an augmented annual interest rate (the "Default 
Rate") equal to the les.'er of (i) twenty five pereent (25%) per annum, or (ii) the highest applicable lawful rate. Failure to 
exercise aoy and all r ghts or remedies Bank may in the event of any such default be enrilled to shall not constiMe a 
waiver of the right to :xereise such rights or remedies in the even I oC any subsequent defaul~ whether of the same or 
different nature. No" aiver of any right or remedy by Bank shall be effective unless made in writing and signed by Ba.nlc, 

cor shall any waiver en oce occasion apply to any future occasion. 

In no event .1 lall any agreed or actual exaction charged, reserved or taken as an advance or forbearance by Bank 
as consideration for th'" Loan exceed the limits (if any) imposed or provided by the law applicable from time to time to 
the Loan Cor the use or detention of money or Cor forbearance in seeking its collection, and Bank hereby waives any right 
10 demand such exceS:. In the evcnt that theinterest provisions of this Note or any exactions prOvided for in this Note or 
any other loan DocUineot shall result at any time or for any reason in an effective rate of interest that transcends the 
maximum interest rate pennitl¢ by applicable law (if any),then without further agreement or notice the obligation to be . 
fulfilled shall be automatically reduced 10 such limit and all sums received by Bank in excess of those lawfully collectible 
as interest shall be appli~d against the principal of the loan immediately upon Bank's receipt thereof, with the saine force 
and effect aJ though tile payor had specifically designated such extra sums to be so applied to prin~ipal and BUlk had 
agreed to accept such extra payment(s) aJ I premium-free prepayment or prepayments. During any time that the Loan 

. bears interesi at the maimwn lawful nte (whether by application of this paragraph, the default provisions ofthi~ Note or 
otherwise), interest sh III be computed on the basis of the actual numner of days elapsed and the actual number of days iri\ 
the respective ealendrr year. Pursuant to Florida Statutes, Seclion 687.12, the inleresl rale charged is authorized by 
Florida Statutes, Chaper 665. 

The Obligors hereby severally; (al waive demand, presentment, protest, nolice of dishonor, suit againsl or joinder 
of any other person, alld all other requirements necessary to charge orllOld any Obligor liable with respect to the Loan; 
(b) waive any right te· immunity from any such action or proceeding and waive any immunity or exemption of any 
property, wherever Ie cated, from garnishment, levy, execution, seizure or attachnient prior to or in executioll of 
judgmeDl, or sale und, r execution or olber process for the collection of debts; (c) waive any right to inlerpose anyset-<>ff 
or non-compulsory ,,·unterclaim or ia plead laches or any statule of limitations asa defense in any such action or 
proceeding aod wai", (to the extent lawfully waivable) all pro\'isians and requiremems of law for the benefit of any 
Obligor now or hereal '.er in force; (d) submit to the jurisdiction of the state and federal cauriS in the State of Florida for 
purposes of any such ,letion or proceeding; (e) agree thatlhe venue of any such aclion or proceeding may be laid in 
Miami-Dade County. "lorida (io addition to any county in which any co'lIateral for the Loan is located), and waive any 
claim thai the •• me is tn inconvenient forum; (f) stipulale that service of process in any such aclion or proceeding shall 
be properly made ifOlliled by any form of registered or cenified mail (airmail if internalional), postage prepaid, to the 
address then register •. I in Bank's records for the Obligor(s) so served, and that nny process so served shall be effective 
ten (10) days after rna' ling; and (gl agree thnt Ute death or mental or physical incapacity of any Obligor who is a natural 
person, or the dissohr ion or merger or consolidation or lerminalion or (he existence or any Obligor thal is a business 
enlily (or ifany persor conrrolling such Obligor shall take any aClion authorizing or leading to the same), shall at Bank's 
oplion, which option I ,laY be exercised then or II any lime thereaCler, result in the Loan being then due and payable in 
full. No provision oft;us Note shall limit Bank's right 10 serve legal proce .. in any other OIaMer permiued by law orlo 
bring any such action Or proceeding in any other competent jurisdicrion. The Obligors hereby severally consent and 
agree that, at any time tnd from time to time wilhout nOlice, (il Bank and the awners(s) of any collateral then securing the 
Loan may agree to rel"05e, increase, change, .ubstilUle or exchange all or .ny parI of such collaleral, and (ii) BanIc and 
any person(s) then pril narily liable for the Loan may agree to renew, ex lend or compromise the Loan in whole or in pari 
or to modify the terms of the loan in any respect whatsoever, no such release, increase, change, substitution, excbange, 
renewal, extension, c( ~promise or modification shall release or affect in any way the liability of any Obligor, and the 
Obligors hereby sever ,Ily waive any and all defenses and claims whatsoever based thereon. Until Bankreceives all sums 
due under this Note a: Id an other Loan Documents in immediately available funds, no Obligor shall be released from 
liability with respectt. the loan unless Bank expressly releases such Obligor in. writing signed by Bank, and Bank's 
release of any Obligol (s) shall nol release any olher person li.ble wilh respect to lhe Loan. 

The Obligorsj .. intly and severally agree to pay all fIling fees and similar charges and all costs incurred by Bank in 
collecting or securing or allempUng to collect or secure the Loan, including allomey's fees, whether or nol involving 
litigation andlor appel ale, administrative or banlauptcy proceedings The Obligors jointly and severaliy agree 10 pay any 
documentary stamp ta ;e.'!, intangibles taxes or other ta~es (except for federal or Florida franchise orincome taxes based 
on B &nk's net inCODle) which may now or hereafter apply to this NOle or the loan or any security therefor, and the 
Obligorsjoinlly and Sl verally agree to indemnify and hold Bank hannless from and against anr liability, COSIS, attorney's 
fees, penalties, intere: I or expenses relating to any such taxes, as and when the same may be incurred. The Obligors 
jointly and severally agree to pay on demand, and to indenmify and hold Bank honnless from and against, any and all 
present or future taxes levies, imposts, deductions, charges and withholdings inlpOSed in cOMection with the Loan by the 
laws or governmental luthorities of any jurisdiction other than the State of Florida or the United States of America, and 
all payments to Bank· Inder this Note shall be made free and clear thereof and without deduction therefor. 

This Note shall be governed by, and construed and enforced in accordance with, Il .. laws of the State of Florida, 
except that federallav' shall govern to the extent that it may permil Bank to cbarge, from lime to time, inlerest on lbe 
loan al a rate higher t tan may be permissible under applicable Florida law. 

Any provision )fthis Note which is prohibited or unenforceable in any jurisdiclion shall, as to such jurisdiction 
only, be ineffective cnJy to the extent of such prohibition or unenforceabilily ~ithout invalidatw(: ~ioing 

provisi~ns hereoC or al reeling the validity or enforceabili~;f"UCb provision in any other juriW'dk':~~'" '7"" 
: ' 

;' 
I 

Case 3:09-bk-07047-JAF    Doc 3203    Filed 06/15/11    Page 15 of 47



the Obligors may lav.f tlly waive any law that would otherwise invalidate any provision oflhis Note. each of them hereby 
waives the same. to the end that this Note shall be valid and binding and enforceable against each of them in accordance 

with all its terms. 

If this Note is s gned by more than one person. then the term "BolTower" as used in this Note shall rcferto all such 
persons jointly and sel erally. and all promises. agreements. covenants waiver.;. consents. representations. warranties and 
other provisions in thIS Note are made by and shall be binding upon each and every undersigned person. jointly and 
severally. The term "I lank" shaU be deemed to include any subsequent holder(s) of this Note. Whenever used in this 
Note. the term "perso·," means any individual. finn. corporation. trust or other organization or association or other 
enterprise or any govenmental or political subdivision. agency. depal1ment or instrumentality thereof. Whenever used in 
this Note. words in th( singular include the plural. words in the plural include the singular. and pronouns of any gender 
include the other gend:rs. all as may be appropriate. 

Time shall be .. fUle essenee with respect to the lerms oflhis NOle. This NOle cannot be changed or modified 
orally. Bank shall htve the right unilaterally 10 cOlTecl patent elTors or omissions in this NOle or any other Loan 
Document. Except as ltherwise required by law or by the provisions oftllis Nole or any other Loan Documen~ payments 
received by Bank here under shalf be applied fll'st against expenses and indemnities. next against interest accrued on the 
Loan. and nexl in redu :tioo of the outstanding principal balance of the Loan. except that from and after anydefauJt under 
this Note. Bank may Ipply such payments in any order of priority determined by Bank in its exclusive judgment 
Borrower shall receiv( immediate credit 00 payments only if made in Ihe form of either a federal wire transfer of eluted 
funds or a check draWl on an account maintained wilh Bank containing sufficient available funds. Otherwise. BOlTower 
shall receive credit on payments after clearance. which shall be no sooner than the first Business Day after receipl of 
paymenl by Bank. Fat putpOses of determining inlerest accruing undcr this Note. principal shall be deemed outsUlnding 
on thedate payment is :redited by Bank. Ifanypayment required 10 be made pursuant to this Note is not received on the 
due date. Bank shall h: ve th~righ~ at its election. to charge any of BOlT ower's accounts at Bank with the amount of such 
payment. Except as o'lerwise rC<juired by the provisions oflhi. Note or any other Loan Document. any notice required 
to be given to any ObI. ~or shall be deemed sufficient ifmade personally or if mailed. postage prepaid. to such Obligor's 
address as it appears i. this NOle (or. ifnone appears. to any address for such Obligor then registered in Bank's records). 
Bank may grant partie patioes in all or any portion of. and may assign all or any part of Bank's righu under. this Note. 
Bank may disclose to, ny such participant or assignee any and all informal ion held byor known to Bank at any time wi~1 
respecl to any Obligor If Borrower or any other Obligor is a partnership.lhen all general partners thereof shall be liable 
jointly and severally or all obligations under this Note and for .11 other covenanls. agreements. undertakings and 
obligations of BOlT ow .r in conneclion with the Loan. notwithstanding any contrary provision of the partnership laws of 
the State of Florida . .I II of the terms of this Note shall inure to the benefit of Bank and its successors and assigns and 
shall be bindiog upon· ,"ch and every one of the Obligors and lheir respective heirs. 'executors. administrators. personal 
representatives. succe: sors and assigns. jointly and severally. 

The Mortgage· :ncumbers realand'personal property located ill Miami·Dade County. Florida. and is intended to 
. be recorded amongst. Ie Public Records of said Count)'. 

BANK AND E ORROWER HEREBY KNOWINGLY. VOLUNtARILY AND INTENTIONALLY WAIVE 
THE RlGHT EITHER MAY HAVE TO TRlALBY JURY IN RESPECT TO ANY UTlGATION BASED HEREON. 
OR ARISING OUT OF. UNDER OR IN CONNECTION WITH THIS NOTE AND ANY AGREEMENT 
CONTEMPLATED lOBE EXECUTED IN CONJUNCTION HEREWITH. OR ANY COURSE OF CONDUCT. 
COURSE OF DEALING, STATEMENTS. (WffEnlER VERBAL OR WRITTEN) OR ACTIONS OF EITHER 
PARTY. BORRO\\ER ACKNOWLEDGES THAT THIS WAIVER OF JURY TRIAL IS A MATERlAL 
INDUCEMENT TO THE BANK IN EXTENDING CREDIT TO THE BORROWER, THAT THE BANK WOULD 
NOT HAVE EXTENDED SUCH CREDIT WITHOUT THIS IUR Y TRIAL WAIVER, AND THAT BORROWER 
HAS BEEN REPRES:,NTED BY AN ATTORNEY OR HAS HAD AN OPPORTUNITY TO CONSULT WITH AN 
ATTORNEY IN CON -J'ECTION WmnHlS JURy TRlAL WAIVER AND UNDERSTANDS THE LEGAL EFFECT 
OF THIS WAIVER. . 

WITNESS the due exeeution hereof.s of the date first above wri((en. 

f.1Rsr~:~S:CU~ER G ... .RDENS. LLC. 
/ a Florida limi ed liability company 

/ By: . .' 

~.~-
/ 

DOCUMENTARY HAMPS IN THE AMOUNT OF S38,500.00 /\ND NON· CURRlNG lNTANGIDLE 
TAXES IN THE AM JUNT OF S22,OOO.OO HAVE BEEN PAID UPON AND AFFIXED TO THE MORTGAGE 
SECURING THIS PHOMISSORY NOTE. 

. ) . 
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This Instrument Was Prepared By, 
Record and Return to: 

Rene Diaz, Esq. 
Vila, Padron & Diaz. P.A. 
2 Alhambra Plaza, Suite 860 
Coral Gables, Florida 33 I 34 

111111111111111111111111111111111111111111111 
CFN ~007R0380200 
OR Bk 25537 PH 3899 - 3918; (20.!s) 

RECOROEIi 0"1612007 13'12'38 
nTG OOC TAlC 38,500.00 
IHTAHG TAX 22,000.1)0 
HARVEY RlNI II, ClERr. or COUR T 
111 AMI -DADE COUIITY, fLORIDA 

FLORIDA REAL ESTATE MORTGAGE, ASSIGNMENT OF 

LEASES AND RENTS AND SECURITY AGREEMENT 

WHEREAS, Mortgagor is justly and lawfully indebted to Mortgagee in the sum of ELEVEN 
MILLION DOLLARS ($ II ,000,000.00) (the "I.,oao"), as evidenced by that certain promissory note 
executed by Borrower payable to the order of Mortgagee (the "Note"), bearing the same date as this 
Mortgage and to be paid aC(:()rding to its tenTIS; and 

WHEREAS, Mortgagor and all makers, endorsers, sureties, guarantors, aC(:()mmodation 
parties and all persons liable or to become liable with respect to the Loan are esch included in the 
tenn "ObUgor" as used in this Mortgage; 

NOW, THEREFORE, to secure the payment of the Loan and such future or additional 
advances as may be made by Mortgagee, at its option and for any purpose, to Mortgagor or 
Mortgagor's pennitted 3uccesSOr(s) in title, provided that all those advanca are to be made within 
twenty (20) )'aIT3 from the date of this Mortgage (the total amount of indebtedness secured by this 
Mortgage may decrease or increase from time to time, but the total unpaid balance so securW at any 
one time shall nol e;tceed two (2x's) times the original principal amount of the Loan, plus interest 
and any disbursements made for the payment oflues, levies or insurance on the property covered by 
the lien of this Mortgage with interesl on those disbunements), and to secure the full and faithful 
performance ofthe covenants and agreements contained in the Note, this Mortgage and all other 
instrwnents and documents executed in coMection with the Loan by Borrower and/or any other 

o Obligor (the "LoaD Documents"), Mortgagor hereby grants, bargains, sells. conve~, assigns, 
transfers, mortgages, pledges, delivers, sets over, warrants and conftrnls to Mortgagee, and grants 
Mortgagee a security interest in: 

All those certain lots, pieces, or parcels ofland lying and being in Miami-Dade County, State 
of Florida (the "Property"), together with the buildings and improvements DOW or hereafter situated 
thereon, 3aid land being legally described as follows: 

See Exhibit "A" attached hereto and by thlJ reference made a part hereof 

TOGETHER WITH all and singular the tenements, hemiilmnenls, easements, riparian rights 
and other rights now or hereafter belonging or appurtenant 10 the Property, and the rights (if any) in 

-J-

. _0')0 
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all adjacent roads, ways, streams, alleys, strips and gores, and the reversion or reversions, remainder 
an~ remainders, rents, issuC3 and profits thereof, and all the estate, right, titlc, interest, property, 
chum and demand whatsoever of Mortgagor of, in and to the same and every paIt and parcel thertof. 

TOGETHER WITH any and all tangible property (collectively, the "£qulpment") now or 
hereafter owned by Mortgagor and now or hereafter located at, affixed to, placed upon or used in 
coMection with the Property or any present or future improvements thereon, including without 
limitation: all machinery, equipment, appliances, fixtures, conduits and sys~s for generating or 
distributing air, water, heat, air conditioning, c1ectricity,light, fuel or refrigeration, or for ventilating 
or sanitary purposes, or for the exclusion of vennin or insects, or for the removal of dust, refuse, 
sewage or garbage, or for fire prevention or extinguishing; all elevators, escal ators,lifts and dumb
waiters; all motors, engines, generators, compressors, pumps, lift stations, tanks, boilers, water 
heaters, furnaces and incinerators; all furniture, furnishings, fixtures, appliances, installations, 
partitions, shelving, cabinets, tockers, vaults and waif safes; all carpets, carpeting, rugs, under 
padding, linoleum, tiles, mirrors, wall coverings, windows, storm doors, awnings, canopies, shades, 
screens, blinds, draperies and related hardware, chandeliers and light fixtures; all plumbing, siw, 
basins, toilets, faucclS, pipes, sprinklers, disposals, laundry appliances and equipment, and leitchen 
appliances and equipment; all alarm, safety, electronic, telephone, music, entertainment and 
communications equlpmenl and s)'3tems; oll janitorial, maintenance, cleaning, window washing, 
vacuuming, landscaping. pool and recreational equipment and supplies; and any other items of 
property, wherever kept or stored, if acquired by Mortgagor with the intent of Incorporating them In 
andlor using them in coMection with the Property or any improvements to the-Property; together 
also with all additions thereto and replacements and proceeds th ereof (Mortgagor hereby agreeing, 
with respect to all additions and replacements and proceeds, to execute and deliver from time to time 
such further instruments as maybe requested by Mortgagec to confirm their inclLlSion herein); oll of 
which foregoing items described in this paragraph are hereby declared to be paIt of the real estate and 
encumbered by this Mortgage; 

TOGETHER WITH (a) any and all awards or payments, including interest thereon and the 
right to receive the same, growing out of or resulting ITom any exercise of the power of eminent 
domain (including the taking of all or any part of the Premises, as defined hereinafter), or any 
olteration of the grade of any srreet upon which the Property abuts, or any other injury to, taleing of, 
or decrease in the value of the Premises or any part thereof; (b) any unearned premiums on any 
hazard, casualty, liability, or other insurance policy carried for the benefit of Mortgagor andlor 
Mortgagee.with respect to the Premises (as defined hereinafter); (c) all rights ofMOr1gagor in and to 
all supplies and materials delivered to or located upon the Property or elsewhere and used or usable 
in COMcction with the construction or refurbishing of improvements on the Property, and (d) all 
rights of Mortgagor in, to, under, by virtue of, arising from or growing out of any and oll p~esent or 
future contracts, instruments, accounts, insurance policies, permits, licenses, trade "amci, plans, 
approlsals, reporu, pold fees, choses-in-action, subdivision restrictions or declarations or other 
intanglblC3 whatsoever now or hereafter dealing with, affecting or concerning the Property, the 
improvements thereto, or any portion thereof or interest therein, including but not limited to: (i) all 
contracts, plazu and pmnits for or related to the Property or its development or the construction or 
refurbishing of I mprovements on the Property, (ii) any agreements for the provision of utilities to the 
Property, (iii) oll payment, performance and/or other bond3, (iv) any contracts now existing or 
hereafter made for the sale by Mortgagor of all or any portion ofthe Property (collectively, the "Sales 
Contracts"), including any deposits paid by any purchasers (howsoever such deposits may be held) 
and any proceeds of such sal1:3 contructs, including any purchase-money notes and mortgages made 
by such purchasers, and (v) any declaration of condominium, restrictions, covenants, easements or 
similar documents now or hereafter recorded against the title to all or any portion of the Property; 
and 

TOGETHER WITH oll of Mortgagor's rights to enter into any lease or lease agreement 
regarding all or any part of the Property, and all of Mortgagor's rights to encumber the Property 
further for debt, Mortgagor hereby (a) representing as a special inducement 10 Mortgagee to make the 
Loan that, as of the date hereof, there are ntN:ncumbrances 10 set:ure debt prior or junior to this 
Mortgage, and (b) covenanting that there are to be none as of the date when this Mortgage Is 
ret:orded; 

-2· 
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TO HAVE AND TO HOLD the above-described and granted property, appurtenances and 
rights (referred to collectively in this Mortgage 113 the "rrcmJ'~") unto Mortgagee in fee simple 
forever. 

PROVIDED, HOWEVER, that these presents are u~n the condition that if Mortgagor (a) 
shall payor cause to be paid to Mortgagee the principal and all interest payable in respect of tho Loan 
and any future advance made under thh Mortgage and any other S\Ull3 secured by this Mortgage, at 
the time and in· the manner stipulated in the Note or this Mortgage or any other Loan Document, all 
without any deduction or credit for taxes or other similar cbarges paid by Mortgagor, (b) sbaJl 
punctually perform, keep and observe all and singular the rovenants and promises in the Note and 
any future advance agrerolenl(s), in any renewals, extensions or modificatioll3 thereof, and in this 
Mortgage or any other Loan Document expressed to be performed, kept and observed by and on the 
part of Mortgagor, and (c) shall not permit or suffer to occur any default und er this Mortgage or any 
other Loan Document, then this Mortgage and all the interests and rightl hereby granted, bargained, 
sold, conveyed, assigned, tnlnsfened, mortgaged, pledged, delivered, set over, warranted and 
ronfirmed shall cease, terminate and be void, but shall otherwise remain in full force and effect. 

Mortgagor rove1lllllts with and Wllll1Ults to Mortgagee: (a) that Mortgagor has good and 
marketable title to the Property, Is lawfully seized and possessed of the Property in fee simple and 
has good right 10 sell and convey the same; (b) that the Premises are unencumbered; and (c) that 
Mortgagor shall forever WlUTWlt and defend the Premises unlo Mortgagee against the lawf\1l clailll3 
and demands of all persons whomsoever, and shall make such further assurances to perfect fee 
simple title to the Property in Mortgagee as Mortgagee may reasonably require. Mortgagor further 
covenants and agrees with Mortgagee a3 follows: 

I. Mortgagor shall pay all sums due Mortgagee at the time and in the manner provided 
in the Note, this Mortgage, any other Loan Document or any instnunent evidencing a future advance, 
and Mortgagor shall otherwise perfonn, comply with and abide by each and every one of the 
stipUlations, agreements, conditions and covenants contained in the Note, this Mortgage or any other 
Loan Document. 

2. Mortgagor shall pay all laxes, assessments (wbeth«:T general or special) and other 
charges whatsoever levied, assessed, placed or made against all or any part of the Premises or any 
interest of Mortgagee therein, or against the Note, this Mortgage, any Loan Document or any 
obligation thereunder. Mortgagor shall make such payment in full (and shall deliver to Mortgagee 
the paid receipts) upon the same timt becoming due and payable. If Mortgagor shall fail, neglect or 
refuse to pay any such taxes, assessments or other charges as aforesaid, then Mortgagee at its option 
may pay thCl same, and any funds so advanced by Mortgagee shall bear interest, shall be paid and 
shall be secured 113 provided in Paragraph 14. 

3. (a) Mortgagor shall maintain property insurance with a reputable and highly rated 
insurance rompanyor companles licensed in Florida and reasonably acceptable to Mortgagee, cov
ering all buildIngs and improvements now or hereafter located on the Property and all the EquIpment 
and all tangible personal property encumbered by this Mortgage, for an amount not less than their 
full insurable value! on a replacement cost basis, without contribution or coinsurance (or with 
roinsurance and an agreed amount endorsement), for the benefit of MOl1gagor and Mortgagee as 
their Interests may appear, by polioies on suoh terms, in such form and for such petivili ~ Mortgagee 
shall require or approve from time to time, insuring with extended coverage and broad form coverage 
against loss or damage by fire, lightning, flood, windstorm, hail, aircraft, riot, vehicles, e1;ploslon, 
smoke, falling objects, weight ofice or snow or sleet, collapse, sudden tearing asunder, breakage of 
glass, freezing, electricity. sprinkler leakage, water damage, earthquake, vandalism and malicious 
mischief, theft, riot attending a strike, civil rommotion, war risks (when and if war rislc coverage is 
available), and when and to the extent required by Mortgagee, against any other risks. Regaroless of 
the types or amounts ofinsurance required and approved by Mortgagee, Mortgagor shall assign and 
deliver to Mortgagee all policies of insurance which insure against any loss or damage to the 
Premises or any part thereof, as collateral and further security for the payment of the Loan, with loss 
payable to Mortgagee pursuant to a standard mortgagee clause acceptable to Mortgagee. (b) If 
Mortgagor defaults in so insuring the Premises or any part thereof or in so assigning and delivering 
the policies, at its option Mortgagee may effect such insurance from year to year and pay the 
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premiums therefor, and any such sums advanced by Mortgagee shall bear interes~ shall be paid and 
shall be secured as provided in Paragrapb 14. (c) If Mortgagee retcive3 any money for loss or 
damage by reason of such insurance, then Mortgagee at its option may retain such proceeds and 
apply them toward the payment of the Loan (in any order of priority Mortgagee may deem 
appropriate in its sole discretion), provided, however, that if: (i) Mortgagor dclivtr3 evidence 
reasonably acceptable to Mortgagee, that the cost to repair the damage does not exceed S I 00,000.00, 
(ii) there shall be no uncured default under this Mortgage or any other Loan Document and 00 

coodition shall exist which but for giving of notice or the passage of time would constitute an Event 
of Default, (iii) sufficient insurance proceros (together with verified eqUity SOurCe3) available to 
restore the Premise3 to its casual ty condition, (iv) all Leases or Contracts in effect prior to the 
casualty are still in full force and effect, (v) the mortgagor has obtained or will duly obtain all 
nCl:essary permits to rebuild and restore the Premises to its pre-casualty condition and (vi) such 
rebuilding or restoration may be completed not later than 90 days prior to the Construction Maturity 
Date (113 such tcnn is defined in the Note), then, the proceeds of insurance received by Mortgagee 
with respect to such casualty, after deducting therefrom all of the Mortgagee's costs and expenses 
reasonably incurred by Mortgagee in connection with obtaining such proceeds, shall be disbursed to 
Mortgagor (following disbursement of any required equity) to repair and restore the Premises 
pursuant to the Loan Agreement or a disbursement agreement acceptable to Mortgagee, containing 
terms substantially simllar to the Loan Agreanent. (d) Mortgagor shall obtain and carry general 
comprehensive liability insurance with a reputable and highly rated insurance companyor companie3 
licensed in Florida and reasonably acceptable to Mortgagee, which policy shall name both Mortgagor 
and Mortgagee as insureds, with initial limits of Dot less than One Milllon Dollars (S 1,000,(00) as to 
personal injury or death, and Five Hundred Thousand Dollars ($500,000) with respC(;t to property 
damage (or such greater or different limits which Mortgagee may require from time to time) and on 
such terms, in such form and for such periods as Mortgagee shnll approve from time to time. (e) ill 
the event the Premises are to be leased, Mortgagor shall obtain and carry rent insurance in favor of 
Mortgagee as loss payee covering against the loss of rents in the event the improvements on the 
Property are damaged, in an amount equnJ to or exceeding the annual rent roll for the insured 
improvements. (I) ill the event ofa foreclosure of this Mortgage, the purchaser ofthe Premises shall 
succeed to all the rights of Mortgagor in and to all policies of insurance required under this 
Mortgage, including any right to uneamed premiums. (g) Not less than thirty (30) days prior to the 
expiration date of each policy required under this Mortgage, Mortgagor shall deltver to Mortgagee a 
renewal policy or policies marked "premium paid" or accompanied by other evidence of payment 
satisfactory to Mortgagee. (Il) Each policy of insurance required under this Mortgage shall be non
cancelable without at least thirty (30) da)'ll' advance written notice to Mortgagee. 

4. From and after the occurrence of a default hereunder and Mortgagee's request, 
Mortgagor shall pay to Mortgagee, together with and in addition to each regular Installment of 
principnJ and/or Interest payable under the Note, an amount deemed sufficient by Mortgagee to 
provide Mortgagee with funds in an escrow account sufficient to pay the taxes, assessments, 
insurance premiums and other charges next due at least thirty (30) days before the date the same arc 
due. In no event shall Mortgagee be liable for any interest on any such funds held in the escrow 
account. At ICII3t thirty (30) days before the date the same are due, Mortgagor shall furnish to 
Mortgagee an official statement of the amount of said taxes, assessments, insurance premiums and 
other charges, and Mortgagee shall pay the same, but only if sufficient funds remain in the escrow 
account. ill the event of any deficiency in the escrow account, Mortgagor shall upon notice from 
Mortgagee immediately deposit with Mortgagee such additional funds as Mortgagee may deem 
necessary to cure the deficiency, in its sole discretion. If Mortgagee elects to pay any such taxes, 
assessments, insurance premilUIlll or other ch!lllles notwithstanding the e3crow acecunt deficiency, 
then all sums advanced by Mortgagee in excess of the escrow account balance shall ~ear interest, 
3hall be paid and shall be secured as provided in Paragraph 14. An official receipt for such sums 
shall be conclusive evidence of Mortgagee's payment and of the validity of the tu, assessmen~ 
insurance premium or other charge so paid. In the event of any default under the Note or this 
Mortgage or any other Loan Document, Mortgagee at its option may apply any or all funds in the 
escrow account againsl the Loan or any other sums secured by this Mortgage, in any order of priority 
Mortgagee may deem appropriate in its sole discretion. At the time of any permitted lransferofthe 
title to all of the Premises then encumbered by this Mortgage, the balance in the escrow account shall 
inure to the benefit of such transferee without any specific assigrunent ofsuch funds. Upon payment 
in full of the Loan and all other sums sC(;ured by this Mortgage, the funds remaining in the escrow 
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account (if any) shall be paid over to the record owner of the Premises encumbered by this Mortgage 
113 of the date of such full payment. 

5. Without the prior written consent of Mortgagee, which Mortgagee may grant or 
withh<lld in 113 sole discretion, no building or other improvemen13 covered by the lien of this 
Mortgage shall be removed, demolished or materially altered or enlarged (except 113 required in the 
event offue, other casualty or condemnation), except 113 contemplated in the Loan Agreement (113 

hcreinafterdefined). Notwithstanding the foregoing, Mortgagor shall have the right to remove and 
dispose of, free from the lien of this Mortgage, such Equipment 113 from time to time may become 
worn out or obsolete, provided that, simultaneously with or prior to such removal, Mortgagor shall 
have replaced any such Equipment with new Equlpment (of at ICIl3t the same quality 113 that of the 
replaced Equipment when it WII3 new) which shall be free from any title retention or other security 
agreement orother encumbrance, and, by such removal and replacement, MortgagorshaJl be deemed 
to have subjected such new Equipment to the lien of this Mortgage. Without the prior written 
consent of Mortgagee, which Mortgagee may grant or withhold in its sole discretion, Mortgagor shall 
not undertake any development of the Property or any adjoining land owned or controlled by 
Mortgagor, nor construct any new Improvements thereon, nor initiate or join in or consent to any 
new (or any change in any existing) private restrictive covenant, zoning ordinance, mll3ter plan, site 
plan, CIl3ement, or other public or private restrictions limiting or defining the uses which may be 
made of the Property, said adjoining land or any part thereof. Mortgagor shall complete and pay for 
any permitted development anellor improvements undertaken on the Property within a rCll30nable 
time after commencing the same. 

6. Mortgagor shall do everything necessary to maintain the Premises in good condition 
and repair, shall operate the Premises in a first-clalls manner, shall not commit or sutTer any waste, 
impaiIment, abandorunent or deterioration of the Premises, shall promptly pay all utility fees for 
service:! provided to the Premises, and shall comply with (or cause compliance with) all applicable 
restrictive covenants and all statutes, ordinances and requirements of any govenunentalauthorities 
having jurisdiction over the Premises or the use thereof. In the event of any fire or other casualty 
loss or damage to all or any part of the Premises, Mortgagor shall notify Mor1gagee within forty
eight (48) hours of such occurrence. Mortgagor shall promptly repair, restore, replace or rebuild any 
part ofthe Premises which may be damaged or destroyed by any casualty whatsoever or which may 
be affected by any condemnation, alteration of grade, or other public or quasi-public taking or 
injury. If Mortgagor shall fail, neglect or refuse to repair or maintain the Premises as aforesaid, then 
Mortgagee may at its option undertake such repairs or maintenance, and any funds advanced therefor 
by Mortgagee shall bear interest, shall be paid and shall be secured 113 provided in Paragraph 14. 

7. a. As further security for the repayment of the Loan, Mortgagor hereby assigns and 
. transfers to Mortgagee all rents, income, issues and profits of the Premises and all right, title and 

Interest of Mortgagor in and under all Sales Contracts and all leases and tenancies and occupancy 
agreements of any nature whatsoever (and any extensions and renewals thereof) now or hereafter 
affecting the Premises (the "Leale3"). Mortgagor hereby empowers Mortgagee, its agents or 
attorneys, to demand~ collect, sue for, receive, settle, compromise and give acquittanCC3 for all of the 
rents and proceeds that may become due under the Sales Contracts and leases and to avail itselfof 
and pursue all remedies for the enforcement of the Sales Contracts and leases and Mortgagor's rights 
thereunder that Mortgagor could have pursued but for this I13signment. Mortgagee is hereby vested 
with full power and authority to use all measures, legal and equitable, deemed nece3Sary or proper by 
Mortgagee to enforce this assignment, to collect the rents and proceeds SO assigned, andlor to cure 
any default and perform any covenant of Mortgagor as seiter under the Sales Contracts and as the 
landlord under any Leases, including without limitation the right to enter upon all or any part of the 
Uaits and to take possession thereof to the extent necessary to exercise such powers. Mortgagee 
shall have the right (but not the obligation) to advance any sums necessary to exercise such powers, 
which sums shall bear interest, shall be paid and shall be secured 113 provided in Paragraph 14. 
Mortgagor hereby empowers Mortgagee to usc and apply all such rents and other income of the 
Premises to the payment of the Loan and all interest thereon and any other indebtedness or liability 

. of Mortgagor to Mortgagee, and to the paym·ent olthe costs ofmanaging and operating the Premises, 
including without limitation: (i) taxes, s~ial assessments, insurance prrnllUITU, damage claims, 
and the costs of maintaining, repairing, rebuilding, restoring and meling rentable any or all of the 
Premises; (ii) all sums advanced by Mortgagee (with interest thereon) for the payment of such costs 

-5· 

Book25537/Page3903 CFN#20070380200 Page 5 of 20 

Case 3:09-bk-07047-JAF    Doc 3203    Filed 06/15/11    Page 21 of 47



or for any other reason permitted by this Mortgage or any other Loan Docwnent; and (iii) all costs, 
expenSe3 and IUSOnable attomey's fCC3 incurrtd by Mortgagee in connection with the enforcement of 
this Mortgage andlor any Sales Contract or Lease; all in such order of priority 113 Mortgagee may 
deem appropriate in its sole discretion. 

b. Mortgagee shall not be obliged to press any of the rights or claims of Mortgagor 
assigned hereby, nor to perform or cany out any of the obligations of the seUer Wlder any Sale::! 
Contract or the landlord under any Lease, and Mortgagee asswnes no duty or liability whatsoever in 
connection with or arising from or growing out of the covenants of Mortgagor in any Sales Contract 
or Lease. This Mortgage shall not operate to make Mortgagee mponsible for the control, care, 
management or repair of all or any part of the Premise::!, nor shall it operate to make Mortgagee liable 
for (i) the performance or carrying out of any of the terms or conditions of any Sales Contract or 
Wse, (ill any waste of the Premises by any tenant or any other person, (iii) any dangerow or 
defective condition of the Premises, nor (iv) any negligence In the management, upkeep, repair or 
control of all or any part ofthe Premises resulting in loss or injury or death to any tenant, licensee, 
employee or stranger. Mortgagor hereby indemnifies and holds Mortgagee hannless against any and 
aI/liability, loss, claim, damage, costs and attomey's fCC3 whatsoever which Mortgagee mayor might 
incur under any Sales Contract or Lease or by reason of this assignment, and against any and all 
claims or demands whatsoever (and any related costs and attorney's fees) which may be asserted 
against Mortgagee by reason of any alleged obligations or undertakings on its part to perform or 
discharge any of the tenns, covenants or agreements contained in any Sales Contract or Ua3e. 
Nothing herein contained shall be construed 113 constituting Mortgagee 8 trustee or mortgagee in 
possession. 

c. Mortgagor shall promptly deliver to Mortgagee a true, correct and complete copy 
of each Sales Contract or Lease 113 and when Mortgagor shall enter into the same, and Mortgagor 
shall procure and deliver to Mortgagee estoppel letters or certificates from each purchascr or tenant, 
in form and substance satisfactory to Mortgagee, within thirty (30) da)'3 after Mortgagee's request 
therefor. Mortgagor hereby represents and warrants to Mortgagee (and shall be deemed to have 
represented and warranted to Mortgagee upon and as of the date of delivering to Mortgagee a copy of 
each Sales Contract or Lell3e), except as previously or concwnntly disclosed to and approved by 
Mortgagee in writing: (i) that each such copy delivered (or to be delivered) to Mortgagee is true, 
correct and complete; (ii) that Mortgagor is the sole owner of the entire seller's interest in such Sales 
Contract or landlord's interest in each LeaSe and has not previously assigned or pledged any Sales 
Contract or Lease or any interest therein to any person other than Mortgagee; (ili) that all the Sales 
Contracts and Leases are in full force and effect and have not been alteted, modified or amended in 
any manner whatsoever; (iv) that, with respect to each Lease,each tenant thereWlder has accepted 
that tenant's respective premises and is paying rent on a current basis; (v) that no default exists on the 
part of such tenants or purchll3CT3 or on the pm of Mortgagor in their respective performances of the 
tenns, covenants, provisions and agreements contained in the Sales Contracts and Leases; (vi) that no 
rent has been paid by any of the tenants for more than two (2) months in advance; (vii) that 
Mortgagor 13 not indebted to any tenant in any manner whatsoever so 113 to give rise to any right of 
set-off against or reduction of the rents payable under any Lease; and (viii) that nopaymeats of rents 
to accrue under any Lell3e hll3 been or will be waived, released, reduced, discounted or otherwise 
discharged or compromised by Mortgagor directly or indirectly, whether by assuming any tenant's 
obligations with respect to other premises or otherwise. 

d. Mort81lgor covenants and agrees with Mortgagee: (i)thBt each Lease shall remain 
in full force and effect irrespective of any merger of the interests of the landlord and tenant 
thereunder; (ii) that without the prior written consent of Mortgagee, which it may grant or withhold 
in its sole discretion, Mortgagor shall not tenninate, modify or amend any Sales Contract or Lease or 
any guaranty thereof, nor grant any concessions in colUlection therewith (either orally or in writing) 
nor accept any surrender or cancellation thereof, and that any attempted tennination, modification, 
amendment, concession, surrender or cancellation without .such written consent shall be null and 
void; (iii) that Mortgagor shall not collect more than two (2) months' rent, income andlor profits 
arising or accruing under any Lease in advance of the due date for the nIne, nor discount any future 
accruing rents, nor suffer or permit to arise in favor of any tenant any relell3e ofliability or any right 
to withhold payment of rent. nor take any action or permit any omission or exercise any right of 
election which would in any way impair the value of any Ua3e or diminish any tenant's liability 
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thereunder or have the effect of terminating or shortening the stated term of any Lea~; (iv) that 
Mortgagor shall perform all of Mortgagor's covenants and agreements as seller under each Sales 
Contract and as landlord under each Lease and shall promptly send Mortgagee copies orany notice 
?f alleged default on the part of Mortgagor received from any purchasaor tenant tha-eunder; (v) thai 
If requested by Mortgagee, Mortgagor shall expeditiously and in good falth enforce the Sales 
Contracts and Leases and all remedies available to Mortgagor in case of default by the purcbaset3 or 
tenants thereunder; and (vi) that Mortgagor shalJ not execute any other assigrunent orpJedge of any 
Sales Contract or Lease or any interest therein or any of the proceeds or rents thereunder, nor consent 
to any purchaser's assignment of any Sales Contract or any tenant's assigrunent of any Lease or any 
subletting thereunder, nor request, accept, COr13ent to or agree to any subordilllltion of any Sales 
Contract or Lease to any mortgage other than this Mortgage now or bereafter affecting the Premises. 

e. Notwithstanding the foregoing subparagraph (d) and provided no default has 
occurred, Mortgagee's prior written consent will not be required in cOMection with the non-material 
modification or amendment of any Sales Contract orthe termination orany Sales Contract or Lease 
as a result of the purchaser's or tenant's material breach thercofnot cured within the applicable cure 
period therefor, if any. 

f. Although Mortgagor and Mortgagee intend that thls instrument shall be a present 
assigrunent, It is expressly understood and agreed that so long as no default shall exist under the 
Note, this Mortgage or any other Loan Document, Mortgagor l1lllycollcct assigned rents and profits 
for not more than two (2) months in advance oflhe BcauaJ thereof, but upon the occurrence of any 
such default, or at any time during its continuance, all rights of Mortgagor to collect or receive rents 
or profits shall wholly terminate upon notice from Mortgagee. The purchasers under the Sales 
Contracts and the tenants under all the Leases are hereby irrevocably authorized to rely upon and 
comply with (and shall be fully protected in so doing) any notice or demand by Mortgagee for the 
payment to Mortgagee of any rental or other sums which may be or thereafter become due under the 
Sales Contracts or Leases, or for the perfonnance of any of their respective undertakings under the 
Safes Contracts or Leases, and none ofthem shall have any right or duty to inquire as to whether any 
default hereunder or under the Note or any Loan Document shall have 8ctuafly occurred or is then 
existing. 

8. Mortgagor shall not grant any other lien or mortgage on all or anyp8l1 ofthc Premises 
or any interest therein, nor make any further assignment of the Sales Contracts or leases and rentals 
of the Premiscs, without the prior written consent of Mortgagee, which Mortgagee may grant or 
withhold in its sole discretion; any such unpennitted lien or mortgage or IlSsigrunent by Mortgagor 
shall entitle Mortgagee to accelerate the maturity of the Loan and foreclose this Mortgage. Any such 
other lien or mortgage or assignment shall be junior to this Mortgage and to afl permitted tenancies 
now or hereafter affecting the Premises or any portion thereof and shall be subject to all renewals, 
extensions, modifications, releases, interest rate increases, future advances, changes or excbanges 
permitted by this Mortgage, all without thejoinderor consent of such Junior lienholderormot1gagee 
or assignee and without any obligation on Mortgagee's p8l1 to give notice of any kind thereto. 
Mortgagor shall maintain in good standing any other mortgage or encumbrance to secure debt affec
ting any part ofthe Premises from time to time and shall not commit or pennit or suffer to occur any 
default thereunder, nor shall Mortgagor accept any future advance under or modify the temu of any 
such mortgage or encumbrance which may then be superior to the lien of this Mortgage. Except for 
encumbrances permitted by Mortgagee, Mortgagor shall not commit or permit or suffer to occur any 
act or omission whereby any of the security represented by this Mortgage shall be impaired or 
threatened, or whereby any of the Premises or any interest therein shalf become subject to any 
attachment, judgment, lien, charge or other encumbrance whatsoever, and Mortgagor shall 
immediately cause any such attachment, judgment, lien, charge or other encumbrance to be 
discharged or otherwise bonded or transferred to other security. Mortgagor shall not directly or 
indirectly do anything or take any action which might prejudice any of the right, title or interest of 
Mortgagee in or to any of the Premises or impose or create any dim:t or indim:t obligation or 
liability on the p8l1 of Mortgagee with respect to any of the Premises. 

9. Mortgagor shall not cause or permit or suffer to occur any of the fo/fowing events 
without the prior written consent of Mortgagee, which Mortgagee may grant or withhold in its sole 
discretion, and if any of the same shall QC(;ur without such consent, then Mortgagee shall have the 
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right to accelerate the maturity of the Loan and foredose this Mortgage: (a) if all or any portion of 
the legal or equitable title to all or any portion of the PrcmisC3 or any interest therein 3hall in any 
manner whatsoever Ix: sold, conveyed or transferred, either voluntarily or by operation oflaw; (b) if 
Mortgagor shall enter into any lease or other arrangement with any third party regardiog the use or 
possession by such third party of all or any material portion of the Premises (regardless of wh ether 
such lease or arrangement Includes an option to purchase); (c) in the case any portion of the Premises 
is owned by a partnership or other business entity, if any stock, partnership or membership interest 
(including, without limitation, any transfer of stock or m=bership or other beneficial interest in any 
genernl partner) or any legal beneficial Interest in such owner shall be transferred in any manner to 
any person or entity which is not a member of Mortgagor OD the date hereof, or ifsuch membership 
interests shall be assigned, pledged, hypothecated, mortgaged or otherwise encumbered; or (d) if 
Mortgagor shall pay, repay or distribute any funds to any person directly or indirectly related 10 
Mortgagor (such as a sl<><::kholder, member, partner, member or beneficiary). 

10. From time to time and 00 demand, Mortgagor shall execute and deliver to Mortgagee 
(and pay the costs of preparing and recording) any further instruments required by Mortgagee to reaf
firm, correct or perfect the evidence of the obligations secured hereby and the security interest of 
Mortgagee in all the property intended to be mortgaged hereby, including but not limited to 
mortgages, security agreements, financing statements, assignments and renewal and substitution 
notes. If Mortgagor becomes aware that it or any affiliate thereofis identified in anylist of known or 
suspected terrorists published by any United States governmental agency(individuaJly, as each such 
list may be amended and supplemented from time to time, a "Blocked Persons List"), Mortgagor 
shall immediately notify Mortgagee in writing of such infonnation. Mortgagor further Bgreeslhat in 
the event it or any affiliate thereof is at any time identified on any Blocked Persons List, such event 
shall bean Event ofDefault, and shall entitle Mortgagee to exercise any and all remedies provided in 
any Loan DoctimeDt or otherwise permitted by law. In addition, the Mortgagee may immediately 
contact the Office of Foreign Assets Control and any other government agency the Mortgagee deems 
appropriate in order to comply with its legal obligations. Upon the <><::currence of such Event of 
Default, Mortgagee will forbear enforcement ofits right and remedies during such time as (1) the 
Person identified in a BI<><::ked Persons List is contesting in good faith by appropriate legal 
proceedings such Peron's' inclusion in a Blocked Persons List and (2) the Mortgagee determines, in 
its sole and absolute discretion, that such forbearance will not adversely affect title to, the condition 
or value of, or any lien in favor of the Mortgagee and encumbering any part of the Mortgaged 
Property or otherwise adversely impact the abilityof any Person to perfonn such Person's obligatioru 
under or with respect to any Loan Document. 

I J. Upon Mortgagee's request, Mortgagor shall certify, by a duly acknOWledged writing, 
to Mortgagee or to any proposed assignee of this Mortgage, the amount of principal and interest and 
other rums then owing on the Loan and whether any offsets or defenses exist against the payment of 
the Loan. Mortgagor shall provide ruch estoppel certificate within ten (10) days after Mortgagor's 
receipt of a mailed rCXjuest. Mortgagor shall furnish to Mortgagee, within ninety (90) days after the 
close of each fiscal year of Mortgagor , financial statemenl3 afMortgagor and, following Conversion 
(as such term is defined in the Note), of the income and expenses of the Premises (which shall 
include financial information regarding (I) the conduct of any business on the Premises, (ii) the 
operation of the Premis~, and (iii) the leasing of the Premises), in ruch reasonable detail as 
Mortgagee may request, accompanied by an original certification signed by a certified public 
accountant stating whether the financial statements have been audited, reviewed or eompiled. 
Compiled statements shall be signed by the president, in the case of a corporation, by a general 
partner, in the case of a genernl or limited partnership, by the trustee, in the case of a trust, or, in the 
case of any other business entity, by a duly appointed officer or representative satisfactory to 
Mortgagee. On demand, Mortgagor shall provide to Mortgagee executed counterparts of any such 
leases and convenient facilities for the audit and verification afany such statement. Mortgagor shall 
also promptly furnish to Mongagee any financial or other information regarding Mortgagor ar the 
Pmnises required by any Loan Document or which Mortgagee may reasonably roquest from time to 
time. Mortgagor shall also deliver to Mortgagee complete copies of all of its federnl income tax 
ret\.lm3, accompanied by all forms and supporting schedules, simultaneously with the filing thereof 
by Mortgagor. During any period that Mortgagor fails to comply with the provisions of this 
paragraph, or any guarantor of the Loan fails to deliver any finandal documents required by the 
terms of the guaranty executed by such guarantor in favor of Mortgagee in coMection with the Loan, 
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an~ regardless of whether Mortgagee: declarC-'! this Mortgage 10 be in default, the Note, without 
notice 10 Mortgagor, shall automatically bear interest al an augmented rate equal to four percent (4%) 
above the interest accrual rate which would otherwise then be in effect under the Note. 

12. Whenever Mortgagor or Mortgagee are obliged 10 give notice 10 the other, such notice 
shall be in writing and shall be given personally or by prepaid certified mail (return receipt 
requested), in which lalter case notice shall be deemed effecrivelymade when the receipl i3 signed or 
when the attempled initial delivery is refused or cannol be made b~use of 8 change of address of 
which Ihe sending party has nol been notified. Any notice 10 MOr1gagee shall be addressed 10 Ihe 
allention ofa senior vice-presldenl or higher officer. Unlil the designated addresses are changed by 
notice given in accordance with this paragraph, notice to either party shall be senllo the respeclive 
address set forth on the first page of this Mortgage. 

13. AI Mortgagee's option, all of the principal and interest and other sums secured by this 
Mortgage shall immediately or al any time thereafter become due and payable withoul notice to any 
Obligor, and Mortgagee shall immediately have all Ihe rights accorded Mortgagee by law and 
hereunder to foreclose this Mortgage or otherwise to enforce this Mortgage, the Note and any other 
Loan Docwnent, upon the occurrence of anyofthe following defaults which are not cured within the 
applicable cure period provided herein therefore, if any (each an "Event ofDefault"); (a) failure 10 

pay any sum due under the Note and the expiration ofthc grace period (If any) provided in the Note 
for such paymenl; or (b) failure to repay any sum paid or advanced by Mortgagee under the leons of 
this Mortgage or any other Loan Document (with interesl thereon), as provided in Paragraph 14; or 
(c) failure 10 pay any tax, assessment, utility charge, or other charge against the Premises orany part 
thereof prior 10 Ihe delinquency thereof; or (d) actual or threalened waste, impairment, abandonment, 
deterioration, removal, demolition, material alteration or enlargement of any building or other 
improvements on the Property, or, except as contemplated under Ihe Loan Agreement, Ihe 
commencement of construction of any new building or other improvements 00 any part of Ihe 
Property, in either case without the prior written consent of Mortgagee, which Mortgagee may gntnt 
or withhold in ill sole discretion; or (e) failure to obtain, deliver or keep in force the policies of 
insurance required by this Mortgage or any other Loan DoCtunent, or to deliver and assign the same 
to Mortgagee within ten (10) da}'3 after Mortgagee" request therefore; or (f) Mortgagor's failure or 
refusal to certify, within the. time required by this Mortgage, the amount due under the Loan and 
whether Bny offsets or defenses exist against payment of the Loan; or (g) Mortgagor's filing for 
record, withoul the prior wrillen consenl of Mortgagee, which Mortgagee may grant or withhold in 
its sole discretion, of any notice limiting the maximum principal amount that maybe secured by this 
Mortgage to an amount less than the limit set forth in the future advance clause 00 the first page of 
this Mortgage; or (h) except as permitted under.this Mortgage or any other Loan Document, any sale, 
Iransfer (whether voluntary or by operation oflaw), pledge, hypoth~tion or furtherencwnbrancing 
of all or any part of the Premises or any interest therein or anylntecest in Borrower, orthe addillonal 
assignment of all or any part of the rents,lncome or profits arising therefrom, in either case without 
Ihe prior written consent of Mortgagee, which Mortgagee may grant or withhold in its sale dis
cretion; or (i) Mortgilgor's failure to remove (by payment or tran3fer to bond) any involuntary lien on 
the Premises or any part thereof within twenty (20) da}'3 after its filing, or the tiling of any suit 
against the Premises upon any claim or lien other than this Mortgage (whether ruperior or inferior 10 
this Mortgage), which suil is not dismissed within twenty (20) da}'3 after the tiling thereof; or 0> 
Mortgagor's failure to comply within len (10) daj'3 with a requirement, order or notice of violation of 
II law, ordinance, or regulalion i~~ut:U ur promulgated by any political subdivision or governmental 
department claimingjurisdiction over the Premises or anyoper8tion conducted on the Property (or, if 
such order or notice provides a time period for compliance, Mortgagor's failure to comply within 
such period), or, In the case of a curable noncompliance requiring lODger than the applicable time 
period for ill cure, Mortgagor's failure to commence to comply with said order or notice within said 
period or failure thereafter to pursue such cure diligently to completion; or (Ie) except as otherwise 

. provided in the Loan Agreement, the issuance of any order by the State of Florida, or any 
subdivision, instrumentality, administrative board or department thereof, declaring unlawful or 
suspending any ope11ltion conducted on the Premises, which order if nol dismissed within ten (I O) 
da}'3 after the issuance thereof; or (I) the filing by the United States of America or any 
instrumentality thereof in any court of competent jurisdiction of any notice of intention to acquire 
under the power of emineat domain any estate less than an estate in fee simple in the cntire Property, 
or the recording by the State of Florida, any instrumentality thereofor any other person with eminent 
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domain powers, of a notice oftaJcing of any estate less than an estate in fee simple in the entire Prop
erty, which filing shall not have been dismissed within fifteen (IS) days thereafter; or (m) if any 
representation, warranty, affidavit, certificate or statement made or delivered to Mortgagee by or on 
behalf of any Obligor from time to time in connection with the Loan or this Mortgage or any other 
Loan Document shall prove false. incorrect or misleading in any resjXCt deemed material by 
Mortgagee; or (n) the dissolution or merger or consolidatioo or termination of existence of any 
Obligor, or the failure or cessation or liquidation of the business of any Obligor, or if the pmon(s) 
controlling any Obligor which is a business entity shall take any action authorizing or leading to the 
same; or (0) any default by any Obligor in the payment of any material indebtedness for borrowed 
money (whether direct or contingent and whether matured or accelerated) to Mortgagee or to any 
person whomsoever not cured within any applicable cure period therefore, or if any Obligor shall 
become Insolvent or unable to pay such Obligor's debts as they become due; or(p) the disposition or 
transfer or exchange of all or substantially all of any Obligor's assets for less than fair market value, 
or the issuance of any levy. attaclunent, charging order. garnishment or other process against any 
property of any Obligor not discharged within thirty (30) days of the issuance thereof. or the filing of 
any lien against any such property (and the expiration of any cure period provided herein or in any 
other Loan Document fur the discharge of such lien); or (q) if any Obligor sball make an asslgrunent 
for the benefit of creditors, file a petition in bankruptcy, apply to or petition any tribunal for the 
appointment of 8 custodian, receiver, intervenor or trustee for such Obligor or a substantial part of 
such Obligor's assets, or if any Obligor shall commence any proceeding under any bankruptcy, 
arrangement, readjustment of debt, dissolution or liquidation law or statute of any jurisdiction, 
whether now or hereafter- in effect, or if any Obligor shall by act or omission approve, consent to or 
acquiesce in the filing of ilny such petitIon or application against such Obligor or the appoIntment of 
any such custodian, receiver, intervenor or trustee or the commencement of any such proceeding 
against such Obligor or the entry of an order for relief with respe<:t to such Obligor, or if any such 
petition or application shall hive been filed or proceeding commenced against any Obligor which 
remains undismissed for sixty (60) days or more or in which an order for relief is entered or if any 
Obligor shall suffer any such appointment of a custodian. receiver. intervenor or trustee to continue 
undischarged for sixty (60) days or more; or (rl if any Obligor shall have concealed, transferred, 
removed, or permitted to be concealed or transferred or removed, any part of such Obligor's property 
with intent to hinder. delay or defraud any of such Obligor's creditors. or if any Obligor shall have 
made or suffered a transfer of any of such Obligor's properties which may be invalid under any bank· 
ruptcy. fraudulent conveyance, preference or similar law, or if any Obligor shall have made any 
transfer of such Obligor's properties to or for the' benefit of any creditor at a time when other 
creditors similarly situated have not been paid; or (s) the failure to obtain any permit, license, 
approval or consent from, or to make any filing with, any govcrrunental authority (or the lapse or 
revocation or rescission thereof once obtained or made) which is necessary in cOlUlection with the 
Loan. any Loan Document or the enforcement thereof, within ten (10) days after notice of such 
failure, or if it shall become unlawful for Mortgagee to make or maintain the Loan or for any Obligor 
to perform any of such Obligor's obligations under any Loan Document; or (t) the existence of any 
uncured default under- any other mortgage or encumbrance affecting any part of the Premises then 
encumbered by this Mortgage, or Mortgagor's acceptance of any future advance under, or 
modification of the tams of. any such other mortgage or encumbrance which may then be superior to 
the lien of this Mortgage; or (u) the occurrence of any "Event oCDefault," as defined in any other 
Loan Document; or (v) if any change or event shall occur which in Mortgagee's exclusive judgment 
impairs any security for the Loan, increases Mortgagee's risk in co~ection with the Loan. or 
indicates that any Obligor may be unable to perform such Obligor's obligations under any Loan 
Document; or (w) any other curabte default (not listed in this paragraph 13 or defined as an "Event of 
Default" in any other Loan Document) in the observance or performance of any other covenant or 
agreement of any Obligor in this Mortgage or any other Loan Document, the occurrence of any other
event prohibited by the terms ofthis Mortgage or any other Loan Document, or the violation of any 
other proviSion of this Mortgage or any other Loan Document which is not cured within ten (10) 
days after the earlier of actual notice or receipt of written notice of the same from Mortgagee; 
provided, however-. that if such curable oUler default may not reasonably be cured within said ten 
(10) day period, no Event of Default shall c;1:ist hereunder- unless Mortgagor fails to (I).notify 
Mortgagee ofthc Mortgagor's proposed curative measures, which must be acceptable to Mortgagee, 
(2) commences the curative measures within said ten (1 0) day period, (3) diligently and continuously 
pursues such cure and (4) ultimately cures such default within sixty (60) days after the earlier of 
actual notice or receipt of Mortgagee's notice ofsarne. No consent or waiver expressed or implied by 

·10· 

Book25537/Page3908 CFN#20070380200 Page 10 of 20 

Case 3:09-bk-07047-JAF    Doc 3203    Filed 06/15/11    Page 26 of 47



Mortgagee with respect to any defaull under this Mortgage shall be construed as a consent or waiver 
with respect to any further default of the same or a different nature; and no co=t or waiver shalf be 
deemed or construed to exist by reason of any CUIlItive aclion Wtiated by Mortgagee or any other 
cOUl'lle of conduct or in any other manner whatsoever except by a writing duly eXecuted by 
Mortgagee, and then only for the single occa3ion to which ruch writing is addre3.sed. In order to ac
celerate the maturity of the Loan because of Mortgagor's failure to pay any tax, assessment, insurance 
premium, charge, liability, obligation or encumbrance upon the Premises as re<Juired by this 
Mortgage, or in order to accelerate because of any other default, Mortgagee shall not be re<Juired to 
pay the same or to advance funds to cure the default, notwithstandiDg Mortgagee's option under this 
Mortgage or any other Loan Document to do so; no such payment or advance by Mortgagee shall be 
deemed or construed a waiver of Mortgagee's right to accelerate the maturity of the Loan on accouot 
of such failure or other default. 

14. In the event of any default in the performance of any of Mortgagor's covenants or 
agreements contained in this Mortgage or any other Loan Document or the violation of any term 
thereof, Mortgagee shall have the right (but in no event the obligation) at its option to cure the 
default or take any other action Mortgagee deems necessary or desifllble to protoct its security 
(including wlthoutlimitation the payment of any taxes, assC3smenl3, insurance pmniums, charges, 
liens or encumbrances required of Mortgagor under this Mortgage), without thereby waiving any 
rights or remedies otherwise available to Mortgagee. If Mortgagee shall doct to advance at anytime 
any sum(s) for the protection of its security or for any other reasOD permitted or provided by any of 
the terms ofthb Mortgage or any other Loan Document, then such surn(s) shall be deemed Loan 
funds, shall be secured by this Mortgage and shall bear interest until paid al the "Default Rate" 
provided in the Note commencing on the date they are advanced by Mortgagee. If advanced by 
Mortgagee before the (natural or accelerated) maturity dale of the Loan, ruch sumes) shall be due and 
payable by Mortgagor on such maturity date or ten (10) days after Mortgagor first learns of the 
advance, whichever is earlier, but if advanced after the (natural or accelerated) maturity date, such 
sum(s) shall be due and payable immediately. Mortgagee's lien on the Premises for such advances 
shall be superior to any right or title to, interest in, or claim upon all or any portion of the Premises 
junior to the lien of this Mortgage. Without the prior written consent of Mortgagee, which 
Mortgagee may grant or withhold in its sole discretion, Mortgagor shall not file forrecord any notice 
limiting the maximum principal amount that may be secured by this Mortgage to an amount less than 
the limit set forth in the future advance clause on the first page of this Mortgage. 

I S. In any actio~ to foreclose this Mortgage, or upon the actual or threatened waste to any 
part of the Premises, Mortgagee shall have the right to apply without notice for the appointment ofa 
receiver of the Premises and the rents and profits thereof, and Mortgagee shall be entitled to the 
appointment of such a receiver as a matter of right, without considCflltion of the value of the 
Premises as security for the amounts due Mortgagee or the solvency of any Obligor. To the extent 
permitted by law, Mortgagor hereby waives any right to object to the appointment ofa receiver as 
aforesald and expressly consents that such appointment shall be made as an admitted equity and as a 
matter of absolute right to Mortgagee. 

16. The rights and remediC3 of Mortgagee under this Mortgage or any other Loan 
Document or applicable law shall be cumulative and concurrent and may be pursued separately, 
successivety or together against any Obligor(s), the Premises, any other collatCl1ll for the Loan, or 
any one or more of the foregoing, all at tho solo disoretion ofMortgngee, and may be exeroised os 
often as occasion therefor shall arise, all to the maximum extent permitted by law. Mortgagee's 
pursuit of any remedy shall not preclude pursuit of any other remedy until Mortgagee shall have 
recovered all sums due Mortgagee, together with the appropriate interest thereon and all costs of 
collection, including attorney's fcC3 and appellate altomey's fees, with interest thereon. Neither 
Mortgagor nor anyone claiming through or under Mortgagor shall set up, claim or seek to take 
advantage of any appraisement, valuation, stay, moratorium, extension, exemption or redemption 
laws, now or hereafter in force, in order to prevent or hinder the enforcement or foreclosure of this 
Mortgage or the sale of the Premises. To the maximum extent pennittod by law, the Obligors, for 
themselves and all who may claim through or under any of them, hereby severally waive tho benefit 
of all such laws and waive any and all rights to have the Premises or any other collatCfllI for the Loan 
marshalled upon any foreclosure oflhis Mortgage or any other Instrument securing the Loan, and 
hereby severally agree that the Premises and any such other collateral may be sold as an entirety or in 
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such parcels, in such manner and in such order as Mortgagee in its sole discretion may elect. In the 
event that Mortgagor should seek protection under the U.S. 8anlcnJptcy Code, or should Mortgagor 
be adjudicated 8 Debtor thereunder, Mortgagor hereby col13ents to relief from the automatic stay 
purntant to II USC §362(d) to allow Mortgagee to proceed to, and obtain, a final judgment of 
foreclosure of this Mortgage, to complete a foreclosure sale pursuant thereto, to cause the issuance of 
a certificate of title pursuant thereto, and to otherwise take all such actioll3 as Mortgagee may elect in 
its sol e discretion in pursuance of the olber rights and remediC3 available to Mortgagee in the casoof 
a default under this Mortgage. Mortgagor hereby waives any protection under II U.S.C. §362(a), 

17. Mortgagor shall pay any and all costs, expenses and reasonable attorney's fCC3 
incurred by Mortgagee (regardless of wh ether in connection with any action, proceeding or appeal) to 
sustain the lien of this Mortgage or its priority, to protect or enforce any of Mortgagee's rights under 
this Mortgage or under any other loan Document, to recover any indebtedness secured hereby, to 
contest or collect any award or payment in connection with the taking or condemnation of all or any 
part of the Premises, or for any title examination or abstract preparation or title insurance policy 
relating to the Property, and all such sums shall bear interest, shall be paid and shall be secured as 
provided in paragraph 14. 

18. Notwithstanding any taking by eminent domain, any alteration of the grade of any 
street, or any other injury to or decrease in value of the PremisC3 or anyportion thereof caused by any 
public or quasi-public authority or person, Mortgagor shall continue to pay interest on the Ulan and 
all other sum(s) secured hereby until Mortgagee shall have actually received the award or payment 
for such taking or alteration or injury and shall have applied the same against the Ulan. Mortgagee 
at its option may retain any such award or payment and apply all or part ofthe same toward payment 
of the Loan (in any order of priority Mortgagee may deem appropriate in its sole discretion), or 
Mortgagee may disburse all or part of such award or payment to Mortgagor for the pUIpose of 
altering, restoring or rebuilding any part of tile Premises which may have been altered, damaged or 
destroyed as a result of any such taking or alteration or injury, or for any other purpose or object 
satisfactory to Mortgagee in its sole discretion. If all of the Property is so taken but the award or 
payment therefor received by Mortgagee is insufficient to pay in full all sums then secured by this 
Mortgage, then at Mortgagee's option the unpaid balance shaH be immediately due and payable. 

19. If at any time the State of Florida shall determine that the intangible tax paid in 
connection with this Mortgage is insufficient or that the documentary stamps affixed hereto are 
insufficient, and that additional intangible tax should be paid or that additional stamps should be 
affixed, then Mortgagor shall pay for the same, together with any interest or penalties imposed in 
connection with such determination, and Mortgagor hereby agrees to indemnify and hold Mortgagee 
harmless therefrom. Ifany such sums shall be advanced by Mortgagee, they shall bear interC3t, shall 
be paid and shall be secured as provided in Paragraph 14. 

20. Ifany federal, state or local law shall hereafter be enacted which (a) for the pwpose of 
ad valorem taxation shall deduct the amount of any lien from the value of rea! property, or (b) shall 
impose on Mortgagee the payment of all or any part of the taxes or assemnerats or charges required 
to be paid hereunder by Mortgagor, or (c) shall change in any way the laws for the taxation of 
mortgages or debts secured thereby or Mortgagee's interest in the PremisC3, or shall change the 
manner of collecting such taxes, so as to affect this Mortgage or the debt secured .hereby or the 
holder thereof, then upon dcmllIld Mortgagor shall pay such taxes or assc;,smenU orclwges imposed 
on Mortgagee or shall reimburse Mortgagee therefor; provided, however, that if in the opinion of 
Mortgagee's counsel the requirement that Mortgagor make such payments might be unlawful or 
might result in the imposition ofinterest in excess of the maximum lawful rate, then Mortgagee shall 
have the right to declare the Ulan IlIld all other sums secured hereby to be due and payable thirty 
(30) days after notice thereof to Mortgagor. 

21. TI\is Mortgage is a "security agreement" and creates a "security interest" in favor of 
Mortgagee as a "secured party" with respect to all property included in the Premises which is 
covered by the Uniform Conunercial Code. Upon occurrence of an Event of Default, Mortgagee 
may at its option pursue any and all rights and remedies available to a secured party with respect to 
any portion ofthe Premises so covered by the Uniform Commercial Code, or Mortgagee may at its 
option proceed as to all or any part of the Premises in accordance with Mortgagee's rights and 
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remedies in respect of real properly. Mortgagor and Mortgageea~that the mmtion ofa.ayportion 
of the Premi~cs in 8 financing statement filed In the rn:ord3 normally pertaining to personal property 
shall never der:ogate from or impair in any way their dedsred intention that all items of collatera/ 
described in this Mortgage arc part of the real estate encumbered hereby to the fullcst extent 
permitted by law, regardless of whether any such item is physically attached to the Improvements or 
whether serial numbers are used for the better identification of cerutin items of Equipment. 
Specifically, the mention in any such financing statement o(a) the rights in or the proceeds of any 
insurance policy, (b) any award in eminent domain proceedings for a taking or for loss of value, (c) 
Mortgagor's interest as lessor in any present or future lease or right to income growing out of the usc 
or occupancyofthe Property or improvement3 thereto, whether PUC3U8JIt to leaseorothawise, or (d) 
any other item included in the definition of the Prerniscs, shall never be construed to alter lilly ofllie 
rights of Mortgagee as determined by this Mortgage or to impugn the priority of Mortgagee's lien II1Id 
security interest with respect to the Premiscs; such mention in a financing statemmt is declared to be 
for the protection of Mortgagee in the event any court shall bold that noUce of Mortgagee's priority 
oflnterest with respect to any such portion of the Premises must be filed io the Uniform Commercial 
Code records in order to be effective against or to take priority over any particular class of Per30ns, 
including but not limited to the federal government and any subdivision or instrumentality of the 
federal government. This Mortgage or a CIIrbon, pbotographic copy or other reproduction hereof or 
of any financing statement shall be sufficient as a financing statement. 

22. My payment made In accordance with the terms of the Note or lhis Mortgage by any 
person at any time liable for the payment of the whole or any part of the SUI03 now or hereafter 
secured by this Mortgage, by any subsequent owner of the Premises, or by any other penon whose 
interest in the Premises might be prejudiced in the event of a failure to make such paymmt (or by 
any partner, stockholder, officer or director of any such person), shall be deemed, as between 
Mortgagee and all such persons who at any time may be so liable or may have an interest in the 
Premiscs, to have been made on behalf of all such persons. Mortgagcc's acceptance of any payment 
which is less than full payment of all amounts then due and payable to Mortgagcc, even ifmade by 
one other than the person liable therefor, shall not constitute a waiver of any rights or remedies of 
Mortgagee. 

23. Mortgagor consents and agrees that, at anytimclUld from time to time without notice, 
(a) Mortgagee and the owner{s) of any collateral then securing the Loan may agree to release, 
increase, change, substitute or exchange all or any part of such collateral, and (b) Mortgagee and any 
person(s) then primarily liable for the Loan may agree to renew, extend or compromise thc Loan in 
whole or in part or to modify the terms of the Loan in any respect whsl3oever. Mortgagor agree:! that 
no such release, increase, change, substitution, exchange, renewal, extension, compromise or 
modificatlon, no sale of the Premises or any part thereof. no forbearance 00 the part of Mortgagee, 
nor anyothcr indulgence given by Mortgagee (whether with or without consideration) shall relieve or 
diminish in lUly manner the liability of any Obligor, nor adversely affect the priority of this 
Mortgage, nor limit or prejudice or impair any right or remedy ofMortgagcc. All Obligors and all 
those claiming by, through or under any of them hereby jointly and severally waive any and all right 
to prior notice of, and any and all defenses or claims based upon, any such release, increase, change, 
substitution, exchange, renewal, extension, compromise, modification, sale, forbearance or 
indulgmce. 

24. This Mortgage shall be governed by, and conslIUed and enforced in accordance with, 
the laws of the State of Florida, excepting only that fedcrallaw shall govern to the extmt it may 
permit Mortgagee to charge, from time to time, interest on the Loan at a rate higher than may be 
permissible under applicable Florida law. 

25. [n no event shall any agreed to or actual cxaction charged, reserved or taken as an 
advance or forbearance by Mortgagee as considcration for the Loa.a exceed the limits (if any) 
imposed or provided by the law applicable from time to time to the Loan for the use or detention of 
money or for forbearance in seeking its collection: Mortgagee herebywaivcs MY right to demand any 
such excess. In the event that the interest provisions ofthe Note or any cxactions provided for in !he 
Note, this Mortgage or any other Loan Dccument ~hall result at any time or for any reason in an 
effective rate of interest that transcends the maximum interest rate permitted by applicable law (if 
any), then without further agreement or notice the obligation to be fulfilled shall automatically be 

·1 J. 

Book25537/Page3911 CFN#20070380200 Page 13 of 20 

Case 3:09-bk-07047-JAF    Doc 3203    Filed 06/15/11    Page 29 of 47



reduced to such limit and all sums received by Mortgagee in excess of those lawfullycoflectible as 
interest shall be applied llgainst the principal of the loan immediately upon Mortgagcc's receipt 
thereof, with the same force and effect as though the payor had specifically designated such extra 
sums to be so applied 10 principal and Mortgagee had agreed to accept such extrn payment(s) as a 
prcmiwn-free prepayment or prepayments. ~ 

26. Any provision of this Mortgage which is prohibited or unenforceable in any 
jurisdiction shall, as to such jurisdiction only, be inetfectiveonly to the extent of such prohibition or 
uncnforceability without invalidating the remaining provisions hereof or affecting the validity or 
enforceability of such provision in any other jurisdiction. 

27. Mortgagee and any persons authorized by Mortgagee shall have the right, from time 
to time lit the discretion of Mortgagee, to enter and inspect the Premises. At any lime after default 
under the terms of the Note, this Mortgage or any other Loan Document, if any of the buildings, 
improvement!! or Equipment now or hereafter located 00 or in the Property shall be unprotected or 
unguarded, or if any improved portion of the Property shall be allowed to remain vacant or deserted, 
then at its option Mortgagee may employ watchmen for the Property I\I1d expend any monies deemed 
necessary by Mortgagee to protect the Property I\I1d the bulldings, improvements I\I1d Equipment 
thereon from waste, vandalism and other Iul.zards, depredation or injuty, and any sums expended by 
Mortgagee for such purpose shall bear interest, shall be paid I\I1d shall be secured as provided in 
Paragraph 14. 

28. Mortgagor agrees that the management of the Premises shall be conducted at all times 
by Mortgagor or by such other professional property management organization as Mortgagee shall 
approve in writing, which Mortgagee may grant or withhold in ils sole discretion. At any time after 
default under the Note, this Mortgage or any other Loan Document, if Mortgagee shall determine in 
its sole discretion that the management or maintenance of the Premises is unsatisfactory, then 
Mortgagor shall employ as managing agent of the Premises such person(s) os Mortgagee may 
designate from time to time, at Mortgagor's sale expense and for the duration of the default. Any 
sums advanced by Mortgagee in connection with such managing agent shall bear interest, shall be 
paid and sha!! be secured as provided in Paragraph 14. 

29. Mortgagor shall deliver to Mortgagee or its designated agent any abstract or abstracts 
oftitle now owned or hereafter acquired by Mortgagee covering the Property as further security for 
the Loan, which abstract(s) shall remain in the possession of Mortgagee or its agent at aU times until 
all sums secured by this Mortgage are paid in fuU. In the event ora foreclosure of this Mortgage or 
other transfer of title to the Premises, all right, title and interest of Mortgagor in and to such 
abstracI(s) oflitle shall pass to the foreclosure purchaser or other transferee. 

30. In the event Mortgagee shaH be named as a party to any lawsuit brought at any time 
involving any Obligor or with respect to the Premises, thb Mortgage or the Loan, or if Mortgagee 
shaH incur any costs or experues in connection with any lawsuit involving any Obligor or the 
Premises in which Mortgagee is not a party (i.e., if Mortgagee is called upon to produce 
documentation, Information, or 10 provide testimony), then regardless ofthc type or merits of sU,ch 
lawsuit, Mortgagor shall defend Mortgagee and indemnify and hold Mortgagee fuJlyhannless from, 
and shall reimburse Mortgagee for any and aH claims, demands, damages, liabilities, judgments, 
losses, costs, expenses and reasonabl e attorney's fees incurred by Mortgagee and arising out of or 
resulling from any such lawsuit or any appeal in connection therewith, including ell internel costs for 
time incurred by Mortgagee's officers and other employees calculated at Mortgagee's sllll1dard rates 
(which are available to Mortgagor upon Mortgagor's request). This provision shaH survive the 
satisfaction or other termination of this Mortgage. 

31. Mortgagee is hereby subrogated (a) to the lien(s) of each and everymortgage,lien or 
other encumbrance on all or any part of the Premises which is fully or partially paid or satilfied out 
of/he proceeds of the Loan, and (b) to the rights of the owner(s) and holder(s) of any such mortgage, 
lien or other encumbrance. The respective rights under and priorities of a II such mortgages, liens or 
other encumbrances shall be preserved and shall pass to and be held by Mortgagee as security for the 
Loan, to the same extent as if they had been duly assigned by sepante Insaument ofassigrunent and 
notwithstanding that the same may have been cancelled and satisfied of record. 
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32, In ord er to induce Mortgagee to make the wan, Mortgagor represents and warrants 
th~t: (a) except ~ previous,Jyor concum:ntlyduclosed in writing to Mortgagee, there are no actiOll3, 
SUits ~r pro~m~ pendmg or threatened agaill3t or affectiDg any Obligor or any portion of the 
PremlsC3, or Involvmg the validity or enforceability oflhis Mortgage or the priorityofil3lien, before 
any,co~ o,f1aw or equity or any tribunal, adminislnltive board or governmental authority, and no 
Obligor ,IS In default under any other iodebtedness or with respect to any order, writ, inJunctioD, 
decree, Judgment or demand of any court or any governmental authority; (b) the execution and 
delivery of the Note, this Mortgage and all other Loan Documenl3 do not and shall not (i) violate any 
provisions orany law, rule, regulation, order, writ,judgment, injunction, decree, determination or 
award applicable to any Obligor, nor (ii) fC3ult in a breach of, or constitute a default under, any 
indenture, bond, mortgage, lease, instrument, credit agreement, undertaking, contract or other 
agreement to which any Obligor is a party or by which anyofthem or their respective properties may 
be bound or affected; (c) the Note, this Mortgage and all other Loan Documents constitute valid and 
binding obligations of the Obligor(s) executing the same, enforceable against such Obligor(s) in 
accordance with their respective terms; (d) all financial statements of the Obligors previously 
delivered to Mortgagee have been prepared in accordance with generally accepted accounting princi
ples consistently applied and fairly pfC3ent the correct fC3p¢;t:ive financial conditions of the Obligors 
as of their rC3pective datC3, and the foregoing shall be true with respect to all financial statements of 
the Obligors delivered to Mortgagee hereafter; (e) there is no fact that the Obligors have not dis
closed to Mortgagee in writing that could materially adversely affect their fC3pective properties, 
businesses or financial coDditions or the Premises or any other collateral for the Loan; (I) the 
Obligors have duly obtained a1/ permits, licenses, approvals and consents from, and made all filings 
with, any governmental authority (and the samo have not lapsed nor been rescinded or revoked) 
which are necessary in coMection with the execution or delivery or enforcement of this Mortgage or 
any other Loan Document or the performance of any Obligor's obligations thereunder; (g) the 
proceeds ofUle Loan are not being used to purchase or carry My "margin stock" within the meaning 
of Regulation "U" of the Board of Governors of the Federal Reserve System, nor to extend credit to 
others for that purpose; (h) each extension of cnxIit secured by this Mortgage is exempt from the 
provisions oflhe Federal Consumers Credit Protection Act (Truth-in-~nding Act) and Regulation 
"z" of the Board of Governors of the Federal Reserve System, because Mortgagor is a person fully 
excluded therefrom, and/or because said extension of credit is onIy for business or commercial 
purposes of Mortgagor and is not being used for personal, family, household or agricultural purpoSC3 
(i) neither the Mortgagor nor any affiliate thereof, is identified in any Jist of known or suspected 
terroriSI3 published by any United States government agency, (individually, as each such list maybe 
runended or supplemented from time to time, referred to as a "Blocked Persons List") including, 
without limitation, (a) the annex to Executive Order 13224 issued on September 23, 2001 by the 
President of the United States and (b) the Specially Designated Nationals List published by the 
United States Office of Foreign Assets Control. Mortgagor acknowledges and agrees that 
Mortgagee is relying on the representations and warranties In this Mortgage and al1 other I,.oan 
Documents as a precondition to making the Loan, and that all such representations and warranties 
shall survive the closing of the Loan and any bankruptcy proceedings, 

JJ, If Mortgagor is a corporation, partnership or other business entity, then Mortgagor 
hereby reprC3ents and warrants, in order to induce Mortgagee to make the wan, that: (a) Mortgagor 
is duly organized, validly existing and in good standing under the laws of the jurisdiction of its 
creation and the State ofFloridaj (b) Mortgagor has all requisite power and authority to conduct its 
business, to own its properties, to execute and deliver the Note and this Mortgage and all other Loan 
Documents, and to perform its obligations under the same; (c) the executlon, delivery and 
performance of the Note, this Mortgage and all other wan Documenl3 have beeo duly authorh:ed by 
all necessary actions (organizational or otherwise) and do not require the consent or approval of 
Mortgagor'S partners or of any other person or entity whose consent has not been obtained; and (d) 
the execution, delivery and performance of the Note, this Mortgage and,all other Loan Documents do 
not and shall not confl ict with any provision of Mortgagor's by-laws or articles ofiocorporation (if a 
corporation), partnership agreement (if a partnership) or trust agreement or other document pursuant 
to which Mortgagor was created and exists, 

34, If the Property comprises a unit io and together with an undivided interest in the 
common elements of a condominium, Mortgagor shall: (a) prompUypay, when due, all assessments 
imposed by the Owner Association or other governing body of the condomioium project pursuant to 
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the provisions of the declaration, by-laws, code of regulations or other constituent document thereof; 
and (b) except with Lender's prior written consent, not partitlon or subdivision the ProPC;rty or 
consent to (i) the abandonment or termination of the condominlum project; (ii) any material 
amendment to the declarations, by-laws, code or regulations or other constituent document of the 
condominium project including, but not limited to, any amendment which would change the 
percentage interest of the unit OwnCTll in the condominium project; or(lli) any proposal 10 terminate 
professional management and assume self-management of the condominium project If the 
condominium project mainl3in.s a "master" or "blanket" policy on condominium projects which 
provides Insurance coverage against hazards included within the term "extended coverage" and such 
hazards as Lender may require, and in such amount and for such period as Lender may require, then 
the provisions herein regarding tho application ofhazard insurance proceeds shall be superseded by 
any provision of the declarations, by-laws, code of regulations or constituent document of the 
condominium project or of applicable law to the extent necessary to avoid a conflict between such 
provisions and the provisions herein. 

35. In colUlection with the Loan, Borrower and Mortgagee have entered into a Loan 
Agreement bearing the same date as this Mortgage (tho "LOlli A~ltIellt"), which gOVertl3 the 
temt3 of the Loan. The Loan Agreement Is a Loan Document (as defined in th13 Mortgage), and any 
default under the Loan Agreement constitutes a default under thls Mortgage and vice-versa. In the 
event of any conflict between the loan Agreement and this Mortgage or any other loan Document, 
the provision to the loan Agreement shall govern and control the conflicting provisions of this 
Mortgage and such other loan Documents. 

36. a. Hazardoys Waste, "Hazardous Waste" as used herein shall mean and include 
those elements or compounds which are contained In the list of hazardous substances adopted by the 
United States Environmental Protection Agency (EPA) and the list oftoxic pol/utantsdesignated by 
Congress or the EPA or defined by any other federal, state or local statute, law, ordinance, code, rule, 
regulation, order or decree regulating, relating to or imposing liability or standards of conduct 
concerning any hazardous, toltie or dangerous waste, substance or material as now or at any time in 
effect. 

b. Represent&tions rod Warranties. Mortgagor specifically represents and 
warrants that the use and operation ofthe Premises comply with all applicable environnientallaw9, 
rules and regulations, including, without limitation, the Federal Resource Conservation and Recovery 
Act and the Comprehensive Environmental Response Compensation and Liability Act of 1980 and 
all amendments and supplements thereto and Mortgagor shall continue to comply therewith at all 
times. Specifically, and without limiting the genctality of the foregoing, there are not now and there 
shall not in the future be any Hazardous Waste located or stored in, upon or at the Premises, and 
there are not now nor shall there be at any time any releases or discharges from the Premises. 

c. Indemnification. (i) Mortgagor hereby agrees to indemnify Mortgagee and 
hold Mortgagee harmless from and against any and all losses, liabilities, including strict liability, 
damages, injuries, expenses, including attorneys' f~ for attoltley3 of Mortgagee's choice, costs of 
any settlement or judgment and claims of any and every kind whatsoever pald, incurred or suffered 
by, or asserted against, Mortgagee by any pCTllon or entity or governmental agency for, with respect 
to, or as a direct or Indirect result of, the presence on or under, or the escape, seepage, leakage, 
spillage, discharge, emission or release from the Premises of any Hazardous Waste (including. 
without limitation, any losses, liabilities, including strict liability, damages, injuries, expenses, 
including attorney's fees for attorneys of Mortgagee's choice, costs of any settlement or judgment or 
claims asserted or arising under the Comprehensive Environmental Response, Compensation and 
Liability Act, any federal, state or local "Superfund" or "Superlien" laws, and any and a/l otber 
statutes, laws, ordinances, codes, rules, regulations, orders or decrees regulating, with respect to or 
imposing liability, including strict Iiability,substances or standards of conduct concerning any 
hazardous waste), regardless of whether within Mortgagors control. (ii) The aforesaid 
indemnification and hold harmless agreement shall benefit Mortgagee from the date hereofand shall 
continue notWithstanding payment, release or discharge oflhis Mortgage or the indebtedness, and, 
without limiting the generality of the foregoing such obligations shall continue for the benefit of 
Mortgagee and any subsidiary of Mortgagee during and following any po!session of the Premises 
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hereby or any ownership of the Premises thereby, whether arising by foreclosure or deed in lieu of 
fom:losUl"e or otherwise, such indc:mnification and hold harmless a~eDt to continue forever. 

, d. Notice of Environmental CQmplajnt. If Mortgagor shall receive any notice of; 
(i) the happening of any material event involving the spil~ release, leak, seepage, discharge or 
cleanup of any Hazardous Waste on the Land or Premises in connection with Mortgagors operations 
thcroon; or (ii) any complaint, order, citation or material notice with regard to air emissions, water 
discharges or any other environmental, health or safety matter affecting Mortgagor (an 
"Environmental Complaint") from any person or entity, then Mortgagor immediately shall notify 
Mortgagee prally and in writing of said notice. 

e. MQrtgagee's Reserveq Rights. In the event of receipt of an Environmental 
Complaint, Mortgagee shall have the right, but not the obligation (and without limitation of 
Mortgagee's righu under this Mortgage) to enter onto the Premises or to take such other actions as it 
shall deem necessary or advisable to clean up, remove, resolve or minimize the impact of, or 
otherwise deal with, any such Hazardous Waste or Envirorunental Complaint following receipt of 
any notice from any. person or entity having jurisdiction asserting the existence of any Hazardous 
Waste or an Environmental Complaint pertainlng to the Premises or any part thercofwhich, if true, 
could result in an order, suit or other action against Mortgagor andlor which, in Mortgagee's sole 
opinion, could jeopardize its security under this Mortgage. All reasonable cosu and expenses 
incurred by Mortgagee in the exercise of any such rights shall be secured by this Mortgage and shall 
be payable by Mortgagor upon demand. 

f. EnyirorytJental Audits. If Mortgagee shall have reason to believe that 
Hazardous Waste has been discharged on the Premises, Mortgagee shall have the right, in its sole 
discretion, to require Mortgagor to perform periodically to Mortgagee's satisfaction (but not more 
frequently than annually unless an Envirorunental Complaint shall be then outstanding), at 
Mortgagors expense, an environmental audit and, if deemed necessary by Mortgagee, an 
environmental risk assessment of: (i) the Premises; (ii) hazardous waste management practices 
andlor (iii) Hazardous Waste disposal sites used by Mortgagor. Said audit andlor risk assessment 
must be by an environmental consultant satisfactory to Mortgagee. Should Mortgagor fail to perform 
any such envirorunental audit or risk assessment within thirty (30) days after Mortgagee's request, 
Mortgagee shall have the right to retain an envirorunentai consultant to perform such envirorunental 
audit or risk assessment. All cosu and e)tpenses incurred by Mortgagee in the exercise of such right.'! 
shall be secUl"ed by this Mortgage and shall be payable by Mortgagor upon demand. 

g. ~. Any breach of any warranty, representation or agreement contained in 
this Section shall be an Event ofDefault and shall entitle Mortgagee to exercise any and all remedies 
provided in this instrument, or otherwise pemlitted bylaw. 

37. In addition to the LOan, this Mortgage Is given to secure any and all obligations and 
liabilities of Mortgagor andlor any other Obligor, to Mortgagee, including but not limited to any 
obligations andlor liabilities arising by virtue of any security agreement, promissory note or other 
agreement between Mortgagor and/or any other Obligor and Mortgagee, and for all other obligations 
of sald parties to Mortgtigee, whether contingent or absolute, direct or indirect, whether joint or 
several and regardless of however or whenover created. At the option of Mortgagee at any time, any 
or all of such lndebtedneis may be deemed a future advance made under thls Mortgage. In the event 
the Mortgagor requests· the Mortgagee to Issue stand-by letter(s) 01' credit guaranteeing the 
beneficiary that funds will be available to complete certain work obligations required to be 
performed by the Mortgagor, the stand-by letter(s) of credit will be secured by this Mortgage. If the 
stand-by letter(s) of credit has not been canceled once the Loan, secUl"ed by the Mortgage, is paid off 
pUI3uant to the terms ofpaymenu of the Note and the release provisions, any outstanding balance 
under the stand-by tetter(s} of credit will be collateralized by a certificate of deposit of the same 
amoWlt, to be opened with Mortgagee. As the stand-by letter(s) of credit are reduced, the Mortgagor 
may withdraw fund3 from said account; provided that the remaining balance of the interest bearing 
account is not less than the ouutanding balance of the stand-by lelter{s) of credit. 

38. WheneVer the context of any provision oflhis Mortgage shall so require, words in the 
singular shall include the plural, words in the plural shall include the singular, and pronouns of any 
gender shall include the other genders. Captions and headings in this Mortgage are for convenience 
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only and shall not affect Its interpretation. All references in this Mortgage to Exhibits, Schedules, 
paragraphs and subparagraphs refer to the respective subdivisions of this Mortgage, unless the 
reference expressly identifies another document. Whercveruscd in this Mortgage, unless tho context 
clearly indicates a contrary intention or unless this Mortgage sPecifically provides othCfWise: (a) the 
term "MortgagOr" shall mean "Mortgagor or any subsequent owner or owners of the Premises"; (b) 
the t.enn "Mortgagee" shall mean "Mortgagee or any subsequent holderCs) of this Mortgage"; (c) the 
term "Note" shall mean "the Note, any renewal notes and any additional notes hereafter to be issued" 
and secured by this Mortgage pursuant to the future advance provision hereof'; (d) the term "Loan" 
shall mean "the Loan and any future or additional advances made by Mortgagee from time to time 
for any reason permitted or provided by the terms of this Mortgage or any other Loan Document"; 
and (e) the term "person" shall mean "an individual, corporation, partnership, limited partnership, 
unincorporated association, joint stock corporation, joint venture or other legal entity", 

39. Time is of the essence of all provisions ofUlis Mortgage. Mortgagor hereby waives 
all right of homestead exemption (If any) in the Premises. If Mortgagor consists of more than one 
person, the obligations and liabilities of each such person hereunder shall be joint and several, and 
wherever the term "Mortgagor" is used it shall be deemed to refer to such persons jointly and 
severally. If Mortgagor is a partnership, then all general partners in Mortgagor shall be liablejointly 
and severally for the covenants, agreements, undertakings and obligations of Mortgagor in 
coMcction with the Loan, notwithstanding anycontraty provision of the partnershjp laws of the State 
of Florida or pelBwarc. This Mortgage shall be binding upon the parties hereto and their respective 
heirs, personal representatives, successors and assigns, and it shall inure to the benefit ofMongagee 
and its successors and assigns and to the benefit of Mortgagor and Mortgagor's heirs, personal 
representatives and pmnilled successors and assigns. This Mortgage may be executed in any 
number of countctparts, each of which shall be deemed an original, but all of which. together, shall 
constitute but one instrument. This Mortgage cannot be changed except by an agreement in writing, 
signed by the party against whom enforcement of the change is sought. 

40. MORTGAGOR AND MORTGAGEE HEREBY KNOWlNGL Y, VOLUNTARILY 
AND INTENTIONALLY WAIVE THE RIGHT EITHER MAY HA VB TO TRIAL BY JURY eN 
RESPECT TO ANY LmGATION BASED HEREON, OR ARISING OUT OF, UNDER OR IN 
CONNECTION WITH TH[S NOTE AND ANY AGREEMENT CONTEMPLATED TO BE 
EXECUTED IN CONJUNCTION HEREWITH. OR ANY COURSE OF CONDUCT, COURSE OF 
DEALING, STATEMENTS (WHETHER VERBAL OR WRlTIEN) OR ACTIONS OF EITHER 
PARTY. MORTGAGOR ACKNOWLEDGES THAT THIS WAIVER OF JURY TRlAL IS A 
MATERIAL INDUCEMENT TO THE MORTGAGEE IN EXTENDING CREDIT TO THE 
MORTGAGOR, TIlATTHE MORTGAGEE WOULD NOT HAVE EXTENDED SUCH CREDIT 
WITHOUT THIS JURY TRIAL WAIVER, AND THAT MORTGAGOR HAS BEEN 
REPRESENTED BY AN A TIORNEY OR HAS HAD AN OPPORTIlNrrYTO CONSULT WITH 
AN A TIORNEY IN CONNECTION WITH THIS JURY TRIAL WAIVER AND UNDERSTANDS 
THE LEGAL EFFECT OF THIS WAIVER. 
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e due ex~tjon hereofas of the date first above written. 

elivered in 
e witnesses: 

Wim~: __ ~~ __________ _ 

Print N ame:_--:..f.S""'HWll .... EY........,PI""'lAR:;>Q.[]ROu.L-

w"n~"~~ 
Print Name:--'JN:!~:;..N_~ __ O_. R_I_BAS_ 

STATEOFfLQRlDA ) 
) SS: 

COUNTY OF MIAMI·DADE ) 

Address: 8700 W. Flagler Street, 
Suite 160 
Miami, Florida 33174 

1h-
The foregoing instrument was acknowledged before me thi;1) day of March, 2007, by 

Julio Lago, as Manager of FIRST WEST CUTLER GARDENS, LLC, a Florida limitod liability 
company, on behalf of the company. He [ ) is personally known to me or ( J has produced 

,as identifiacation. 

Notary: ----f----....,,L---:>~------
(NOTARIAL SEAL) Print Name: -

Notary Public, State of Florida 
My commission expires: _______ _ 
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Exhibit "A" 

Legal Description 

OR BK 25537 PG 3918 
LAST PAGE 

Tract 62, of PERRINE GRANT SUBDIVISION of Section 6, Township 56 South, 
Range 40 East, according to the Plat thereof, as recorded In Plat Book " at Page 
5, of the Public Records of Miami-Dade County, FlOrida, less the North 30.00 feet 
and less the South 290.00 feet of the East 333.50 feet thereof. 

Also known as: 

Tract "A", of CUTLER CLUB, according to the Plat thereof, as recorded In Plat 
Book 163, at Page 3, of the Public Records of Miami-Dade County, Florida. 
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STATE OF FLORIDA UNIFORM COMMERCIAL CODE 
f 111111 111111111111111 11111 1II11 11111 11111111 IA. NAMe ill. VA Y 11M!: t'HONt: NUMtltK IfCOl£!!..CTPERS()N 

CFN 2OO7R0380202 
~. :it:NL ACKNOW : OR 8k 25537 p~s 3923 - 39251 (3pgs) 

RECORDED O~/161201)7 13:12:38 
:~~ _ ReneJ)jaz,Esq. HARVEY RUVHI, CLERK Of' COURT 

v LA, t'AUKUN ill. VlIIJ ".A. MIAnI-DADE COUHTY, f'LoRIDA 
~~- l Allwntlra t'laZa, :iuue at)(, 

ilY/SWefLJp ~I abl~. H I:H 

FINANCING STATEMENT FORM 

I. DEBTORDS EXACT FULL LEGAL NAME • INSERT ONLY ONE DEBTOR NAME (Ia OR Ib) • Do NO( AbtrevUte or Combine Names 

Ia. ORGANIZATION'S NAME FIRST WEST ctJTLER GARDENS, LLC, I Florida limited liabWIy COIr4""IY 

Ib.lNOIVIDUA1':S LAST NAME FIRST NAME MIDDLE NAME SUFFIX 

Ie. MAD..INGADDRESS CITY STATE POSTAL CODE COUNTRY 
8700 W. Raglet'. Suile 11160 Miami Florid.l 33m USA 

Id. TAXID# REQUIRED ADO'L INFO Ie. TYPEOFORGANlZATION If.lUR1SDlcnON OF ORGANIZATION I g. ORO ANIZ.A. TION AI. IDIt 
RE: OROANIZ.A TION Umlled UabiUty Company FLQRlDA o NONE DEBTOR L07()()()()()6654 

1. ADOmONAL OEBTOROS EXACT FULL LEGAL NAME· INSERT ONLY 0/'(£ DEBTOR NAME (1. OR lb). Do Not Abbreviato or Combine Names 

2 •. ORGANIZATION'S NAME 

2b. INDrvroUAl.'S LAST NAME FlRSiNAME MIDDLE NAME sumx 

2e. MAUlNG ADDRESS CfrY STATE I POSTAL CODE COUNTRY 

2d. TAX 1011 REQUlR£D ADD'L INFO 2 •. TYPE OF OROANIZATION 2f.1URlSDlcnON OF ORGANiZA nON 2g. OROANIZ.A. noN AI. ID/I 
RE: ORGANIZ.A TION o NONE DEBTOR 

3. SECURED PARTYOS NAME (or NAME of TOTAL ASSrONEE of ASSrONOR SIP)· INSERT ONLY ONE SECURED PARTY NAME (Ja. OR Jb) 

J&. ORGANlZA TION'S NAME 
REGIONS BANK, an AIabama bankini corporation 

Jb. INDIVIDUAL'S LAST NAME FIRST NAME MIDDLE NAME SUffIX 

Jc. MAlLlNG ADDRESS Cm' STATE I POSTALCODE COtJN111,.Y 
2800 Ponce de !.cat BouIcvud, 1 ~ Flocr Coral Gables FIorlda 3313-4 USA 

4. This fINANCING STATEMENT coven !be following collatcnl: 

This Financing Slalemcnl C<lvcrs Ihe property describe<! in the attsched Exhibit ~ A" which property is located on orpauins to 
land described in the atta.ched Exhibit "B". The attached Exhibits are by this reference incorporated in and made a par! oflhis 
Financing Statement 

5. ALTERNATIO DESIGNATION (if applicable) LESS EEtU:SSOR CONSIGNWCONSIONOR 
t-- -

AG. LIEN NON·VCe FILING . 

6. Florid. DOCUMENTARY STAMP T,u· YOU ARE REQUrRED TO CffECK £XACll.V ONE BOX 

Z8l All documentary Jt&mpS duclnd payableOr' 10 bo:orne due and payable purIUAlll to s. 201.22 F.S.,Ia~clx<:npaid. 

o florida DocumenWy Stamp Tu b "'" required. 

7. OmONAL FILER REFERENCE DATA RE ()7~ 

BAILEElBAlLOR 
r--

SEU.ERlBUYER 

STANDARD FORM • FORM lICC·) (REV. llllOOl) FlIJng omce Copy Approved by Secretary or State, Stale of florida 
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EXHIBIT "A" TO FINANCING STATEMENT 
(FORM VCC.I) 

The mortgag~ from the Debtor~ted as to that real property as identified hert;~in favor of the Secured)any of even 
date hercWl1b (the hMortgl!-8e"j shall serve as the security agreement for this f~cipg statement This fixwlcing 
statement cqvers the foUowmg typea and items of property; aU propa:ty rights Qf any Idnd WbaI&OeVel', whether P.CfS9tW., 
mixed or otherwise, including ACC<lWl~, accouct receivables generaimtanlrlbles ~~t and inventory, Whk:b are 
located Ill, or which are used m connection with or arise out olthe conduct of the Debtor's business related to that certain 
parcel or i"eal estate situate in Miami-Dade Coucty, Florida and legally described as folloW!! (the "Property"): 

See EXHIBiI fiB" attached hereto and by thIs reference 
made I part ereol: 

including without limitation the foUowing: 

A. 

B, 

c. 

D, 

All building~1 structures and improvements now or hereafter situated upon the Pr~ the 
abstract of tlue COVer1n.& the Propertyj all i,nventoIY, together with any proceeds thereof!lD<l any 
r~lacements tberwt: tlist are now or may hereafter oe rocated and situale on theP~ aU and 
singular: the tenements, hereditaments, easements, and appurtenAnces belonging or in any way 
appertaining to the Property; the rents, issues, revenues and profits of the Property; all the estate, 
~Wt, title, mterest, and all claims and dem.8nds whatsoever, 113 well in law as m equity of the 
Debtor in and to the Pro~, and every part and parcel thereof; the hazard insurance policy 
coveri,og the Prop~ together with any and all extensiollS and re,P,Liu:ements thereof. and any and 
all rign~ therelll.lde~ and any and all nghts of su~rogation proVlCiod by the Mortgage, or ansing 
thereUnder; mQwes m any escrow accounts established 01 8C(:\Ued pursuant to the""Mortga.&e; any 
property or other thing lor value acquired with or paid for by any future or further aovances 
p~uant to the Mortgage; 

ky and allc.angible property (collectively, the "~uipmentn) npw or he~ pwned by Debtor 
and now or hereafter located at, affixed to, placed upon or used 10 connection WIth the Prooettv or 
any present or future iJ.!iprovements thereo~ inc1udin..& without limitations: aU macltinery, 
MWpz;1enl, appliapccs\ fiX~s, t:ondufts 8.Od s~tems ,tor generating or, distributjng air, water, 
heat, lUI' cond.]{iorung e ectric!ty. light, fuel or refrigeration, or for vcnfilating or 8llnitAIy~, 
or for the exclusion of vermin or insects, or for the removal of ~ refuse, sewage or garbage, or 
for fire prevention or extinguishing; all elevators, escalators, lifts and duinb-WlU!ers' ill motors 
~ngines, generators, c9mpresso~, pumps)ift mllollS, ,tanks, bpilers .. 'YBter heau;r;;, fuIruices !IIld 
mcmerators; all fuiniture, furnisrungs, nxtures appuances, IllStahationsaJ1~~ollS shelVIng, 
cabinets,lockers, vaults and wall safes; all ce,rpets, carpeting, rugs, underpa.q' linoleum, tiles, 
mirrors, wall coverings, windows, stOnD doors, awnings, canopies, shru:i~~\_~creens, blinds, 
draperies and related bBidware, chandeliers aild IiEht fixtures; all plumoing, sinKs basins, toilets, 
faucets, p,ipes, sprinklers, disposals,laundrY. applla,nces and equlpment"and kitcbe;I appliances 
and eql.l;lPlIlent; !l11 alarms, safety, etectrolllc, tel,ephone, mUSIC, ent~enl, and 
COmIDUI)JcaUOIlS eqUIpment and sY.Stems; aJlJaruton!ll, mAlnteoance, t:learung, window WJlShingS

t vacuunung landscapmg, pool ana recreatioilal egmpmenl and supplies; and any other Items 0 
property, w'herever kepI or stored, if aCq1!ired by Debtor with the mttnt of incorporating them in 
andlor Using them in connection with the Property or any improvements to the Property; together 

- also with an additiollS therelo and replacements and proceeds thereof; 

(a) AJlyand all awards or payments, including"interest therego and the right to receive the 
sam?akfn0wing out of or resulting trom any exercise 01 the power ot eminent domain (iocludin,& 

, the g of all or any' part of the Property andlor the EaujpFOent), or I41Y alteration of the gtl!lle 
of any street upon wliicll the Pro~rty butts, or any othe'r LOJury to, takiDg of, or decrease m the 
value of the Pr~rty andlor the UIpment or any part thereof; (b} any unearned premiums on 
any _hazard, casualty, liability, flo or other iDsurance P.OIi!fyCarTled lor the benefit of Debtor 
anOlor SecUred Party with respect to the P~11Y andlor the uipment together with the right to 
receive !lID' payn;lent, award of proceeds payable to Debtor un er said iosuran.ce policics: t c) all 
rights of Debtor in and to aU ~lies and materials delivered to or located upon file Property or 
elsewhere and used or usable in connectiQn with the construction of refurbjslrii}g of improvements 
on the PropertY; and (d) aU rilZhts ofDebtor ip, to, under, by virtue of, arising from pr,growing gut 
of any and alI ptesent or fufure contracts, UlStruments, ACCOunts l.llSUrUlce poliCIes" ~nruts, 
licenses, tradeoamesl , plans, app'raisal~ repqrts, paid feeJ, c'ho~·in-aelion, subilivision 
restricti oos or declaration or other intanglO 108 Whatsoever now or hereafter dl:aliruz with, affecting 
or concerning the Property} the U;wrovetpents thereto, or an~ ponion thereof or interest thereio

jj incluliing but not liDliteo 10: (1)_ all license: and franc!iisc agreements, and any and a 
modifications, amendments, extensions, renewals and substitution lbereof, (iI) all liquor licenses, 
(iii) all governmental permits andlor licenses issued in connection with the U3<:, operation andlor 
occupancy of any improvements on the Property and any bUSiness~tions conoucted thereon, 
(iv) all contracts, pllUlS and ~ts for or related to the Prop or its development or the 
cOllStruction or refurbishin..& of improvements on the Propeny, v) any agn;ements for the 
provision of utili tics to the Property, (vi) a1ljlay;oent, perfon:n.ance andlor other bonds, (vii) any 
cootracts now existing or hereafter made for the sale by Debtor of all or any portion of the 
PropertY and/or the ~uipment, including any deposits p8ld by any purchasers (Ilowsoever such 
deposits may be beld) and any proceeds of such sales contracts, including any purclu!se money 
noles and mortgages made 6y such purchasers, and (viii) any declaration of condominium, 
restrictions, covenants,. easements or similar documents DOW or liereafter recorded against the title 
to all or any portion 01 the Property; and ' 

All of Deb lor's rights to enter inlO any lease agreement regarding all or any part of the Property, 
and all of Debtors rights 10 encumber the Property further for debt. . 
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EXHIBIT "An 

OR BK ,25537 PG 3925 
LAST p,AGE 

Tract 62 ofPERRmE GRANT SUBDMSION of Section 6, Township S6 South, 
Range 40 East, according to the. Plat thereof, as recorded in Plat Book :1, at Page 5, 
of the Public Records of Miami-Dade County, Flotida. less the North 30.00 feet 
and less the South 290.00. feet of the East 333.50 thereof. 

Also known as: 

Tract "A", of CUTLER CLUB, aCcOrcJ¥lg to the Plat thereof, as recorded in Plat 
Book 162, at Page 3, of the Public Records of :Miami-Dade· County, F~orida. 
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I 111111 11111 1l11111lU 11111 111111111111111111 
CFN 2007R0380201 
OR 8k 25537 Pss 3919 - 3922; ('P!s: 

RECORDED QV1612007 13:11:38 
HARVEY RUVIN, CLERK OF COURT 
MIAMI-DADE COUNTY, fLORIDA 

CONDITIONAL ASSIGNMENT OF 
RENTS, PROFIT, INCOME AND LEASES 

THIS Conditional Assignment, made this __ day of March, 2007, by and between: 

FIRST WEST CUTLER GARDENS, LLC, 
a Florida limited liability company, 
8700W. Flagler Street, Suite 160 

MiIUl"U, Florida 33174 
(hereinafter referred to as the "Assignor") 

and 

REGIONS BANK, 
an Alabama banking corporation, 

2800 Ponce de Leon Blvd., 
IOIh Floor 

Coral Gables, Florida 33134, 
(hereinafter referred to as the "Assignee") 

WIT N E SSE T H: 

WHEREAS, the Assignor executed in favor of the Assignee that certain 
Promissory Note in the sum of ELEVEN MILLION DOLLARS (Sl1,OOO,OOO.OO) dated 
of even date herewith, by Assignor, said property' being more particularly described as, 
("Property" or "Premises"): 

See E!h!bjt U AN attached hereto and by this reference made a part hereof 

WHEREAS, as further security for the payment of the Note, Assignor desires to 
assign to Assignee all of its right, title and interest in and to any ex.jsting or future leases 
affecting the Property. 

NOW, THEREFORE, Assignor, for good and valuable consideration, in hand 
paid by the Assignee, the receipt of which is hereby acknowledged, does bereby agree as 
follows: 
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1. As security for the indebtedness under the Note and the Mortgage, the 
Assignor does hereby grant, transfer and assign to the Assignee its entire interest as 
hereafter described., in the Property, said Assignor warranting that it owns said entire 
interest in and to all rents, income, receipts and profits under ail leases and subleases now 
existing or hereinafter entered into (collectively hereinafter referred to as a "Lease") and 
the sums to become due therefrom affecting the premises during the life of this 
assignment, this Assignment becoming effecting the premises during the life of this 
Assignment, this Assignment becoming effective as to future leases and subleases 
affecting said premises automatically upon execution and delivery thereof. 

2. Neither the acceptance of this Assignment nor the collection of rents nor 
payments under the leases or subleases hereby assigned shall constitute a waiver of any 
rights of the Assignee under fue terms of said Note and Mortgage. Although it is the 
intention of the parties that this instrument shall be a present Assignment, it is expressly 
understood and agreed, anything herein contained to the contrary notwithstanding, that 
the Assignee shall not exercise any of rights or powers herein conferred upon it until a 
default will occur under the tenus and provisions of this Assigrunent or of the Note or 
Mortgage but upon the occurrence of any default the Assignee shall be entitled, upon 
notice to the Tenant, to ail rents and other amounts then due under the lease and 
thereafter accruing to the extent of any such default, and this Assigrunent shall constitute 
a direction to and full authority to the tenants, lessees or other occupants of the premises 
to pay all amounts due under the Lease to fue Assignee without proof of the default retied 
upon. The Tenants are hereby irrevocably authorized to rely upon and comply with (and 
shall be fully protected in so doing) any notice or demand by the Assignee for the 
payments to the Assignee of any rental or other sums which may be or thereafter become 
due under the Lease or for the performance of any of the Tenants undertakings under the 
Lease and shall have no right or duty 0 inquire as to whether any default under the 
Mortgage has actually occurred or is then existing. 

3. The Assignor, in the event of default in the performance of any of the 
terms and conditions of said Note and Mortgage or of this Assignment, hereby authorize 
the Assignee to the full extent permitted to Lessor under the Lease, at its option, to enter 
and take possession of the Mortgaged Premises and to manage and operate same, to 
collect all or any rents accruing therefrom and from said leases and subleases, to let or re
let portions of said premises, tenninate or modify any defaulted lease or sublease, evict 
tenants or occupants, bring or defend any suits in connection with the possession of said 
premises in its own name or Assignor's name, make repairs as Assignee deems 
appropriate, and penonn such other acts in connection with the management and 
operation of said premises as the Assignee, in its judgment, may deem proper. 

4. Assignee shall not be obligated to. perform or discharge any obligation or 
duty to be performed or discbarged by Assignor under any leases or subleases and this 
Assignment shall not place any responsibility for the control, care, management, or repair 
of said premises upon the Assignee or make the Assignee derivatively responsible or 
liable for any negligence in the management, operation, upkeep, repair or control of said 
premises, whenever occurring. 
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S. Assignee may take or release other security, may release any party 
primarily or secondarily liable for any indebtedness secured bereby, may grant 
extensions, renewals or indulgences with respect to such indebtedness, and may apply 
any other security thereto held by it to the satisfaction of such indebtedness without 
prejudice to any ofits rights hereunder. 

6. The Assignor covenants and represents that said Assignors have full right 
and title to make this Assignment and that no other assignment of any interest therein has 
been made except on a basis of express and full subordination hereto, that there are no 
existing defaults under the subject matter ofWs Assignment, and that said Assignors will 
not hereafter cancel, sWTel1der or terminate any leases or sublease or change, alter or 
modify the same without the prior written consent of the Assignee. 

7. Assignor agrees to give, upon request by the Assignee, notice of writing of 
this Assignment to any lessee or subleases. 

8. Violation of any of the covenants, representations or provisions contained 
herein by the Assignor shall be deemed a default under the terms of said Note and 
Mortgage. 

9. The full performance of said Mortgage and the duty recorded release or 
reconveyance of the property described therein shall render this Assignment void. 

10. Each provision hereof is intended to be severable and the invalidity or 
illegality of any portion of this Conditional Assignment of Rents. Profits, Income and 
Lease shall not affect the validity or legality of the remainder hereof. 

11. Any amOlll1ts collected hereW1der by Assignee which are in excess of 
those applied to pay in full the aforesaid liabilities and indebtedness at the time due shall 
be promptly paid to Assignor. . 

12. This Conditional Assignment of Rents, Profits, Income and Leases shall 
be construed and enforced under the laws of the State of Florida. 

ISlgnBture Page to FollowJ 
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OR BK 25537 PG 3922 
LAST PAGE 

IN WITNESS WHEREOF, the parties hereto have caused this Assignment the 

day and year first above written. 

sealed, and delivered 
esence of: 

7 
~HLE'{ PIZARBO 

STATE OF FLORIDA ) 
) SS: 

COUNTY OF MIAMI·DADE ) 

The foregoing instrument was acknowledged before me this ~ day of March 2007, by 
JULIO LAGO, as Manager of FIRST WEST curLER GARDENS, LLC, a Florida limited 
liability company, on behalf of the company. He ( 1 is personally known to me or [ ] has 
produced , as identification. 

My Commission Expires: ~I 
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