Case 3:09-bk-07047-JAF

Doc 3238

Filed 06/22/11

Page 1 of 7

IN THE UNITED STATES BANKRUPTCY COURT
MIDDLE DISTRICT OF FLORIDA
JACKSONVILLE DIVISION
In re:

Chapter 11

TAYLOR, BEAN & WHITAKER
MORTGAGE CORP.

Case No. 3:09-BK-07047-JAF

Debtor.
MOTION TO APPROVE SETTLEMENT AGREEMENT BY AND
AMONG TAYLOR, BEAN & WHITAKER MORTGAGE CORP.,
NATIXIS REAL ESTATE HOLDINGS LLC, AND THE OFFICIAL
COMMITTEE OF UNSECURED CREDITORS
Taylor, Bean & Whitaker Mortgage Corp., debtor and debtor in possession herein
(“TBW” or “Debtor”), pursuant to Rule 9019 of the Federal Rules of Bankruptcy Procedure (the
“Bankruptcy Rules”), hereby files this motion (“Motion”) to approve a settlement by and among
the Debtor, Natixis Real Estate Holdings LLC (successor-by-merger to Natixis Real Estate
Capital, Inc.) (“Natixis”), and the Official Committee of Unsecured Creditors of the Debtor
(“Committee”, and the Debtor, Natixis, and the Committee are collectively referred to
hereinafter as the “Parties”). The Parties desire to settle their respective claims to the proceeds
of a settlement between the Debtor and the Committee, on the one hand, and the Federal Home
Loan Mortgage Corporation (“Freddie Mac”), on the other hand. In support of this Motion, the
Debtor respectfully represents as follows:
Jurisdiction
1.

This Court has jurisdiction to consider this Motion pursuant to 28 U.S.C. §§ 157

and 1334. The subject matter of this Motion is a core proceeding pursuant to 28 U.S.C. § 157(b).
Venue is proper in this district pursuant to 28 U.S.C. § 1408.
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Background
2.

On August 24, 2009 (“Petition Date”), the Debtor filed with this Court its

voluntary petition for relief under chapter 11 of title 11 of the United States Code (the
“Bankruptcy Code”).
3.

The Debtor continues to operate its business and manage its property as a debtor

in possession pursuant to Sections 1107(a) and 1108 of the Bankruptcy Code.
4.

On September 11, 2009, the Office of the United States Trustee appointed the

Committee.
5.

No trustee or examiner has been appointed in this case.

6.

On November 12, 2010, the Debtor and the Committee, as Co-Proponents, filed

the Second Amended and Restated Joint Plan of Liquidation of the Debtors and the Official
Committee of Unsecured Creditors (the “Plan”), along with the Second Amended and Restated
Disclosure Statement, which was approved pursuant to the Order Approving Second Amended
and Restated Disclosure Statement, Scheduling Confirmation Hearing, and Fixing Time for
Filing Acceptances or Rejection of Second Amended and Restated Joint Plan of Liquidation
entered on November 23, 2010 [Dkt. No. 2200].
7.

Prior to the Petition Date, Natixis was a lender to the Debtor pursuant to that

certain Second Amended and Restated Loan and Security Agreement between Natixis and the
Debtor dated as of November 28, 2008 (the “Natixis Loan Agreement”).
8.

Natixis filed Claim No. 1360 in the Chapter 11 Case as a secured creditor in the

amount of $46,485,801.85 (the “Natixis Claim”). Pursuant to the Plan, to the extent the Natixis
Claim is an Allowed Secured Claim (as those terms are defined in the Plan) such Claim will be
included in TBW Class 5.
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The Debtor and the Committee have entered into a comprehensive settlement

agreement with Freddie Mac (the “Freddie Mac Settlement Agreement”).1 If approved by the
Court, the Freddie Mac Settlement Agreement will, among other things, result in funds paid or
made available to the Debtor by Freddie Mac (the “Freddie Mac Settlement Proceeds”). As part
of its alleged secured claim, Natixis claims an interest in the Freddie Mac Settlement Proceeds
and in certain force placed insurance and tax refunds. The Parties dispute the nature and extent
of Natixis’ interest in the Freddie Mac Settlement Proceeds and the insurance and tax refunds.
10.

The complexity of the factual and legal issues, the uncertainty of a specific result,

and the inherent delay and substantial expense of litigation, have led the Parties to conclude that
it is in their respective best interests to resolve their dispute concerning the Freddie Mac
Settlement Proceeds and the insurance and tax refunds.
11.

The Parties have memorialized the terms of their compromise in the attached

Settlement Agreement, dated June 22, 2011, by and among the Parties (the “Natixis Settlement
Agreement,” a copy of which is attached hereto as Exhibit A) and are seeking court approval of
the Natixis Settlement Agreement by this Motion.
12.

Among other things, the Natixis Settlement Agreement:
a.

provides for payment in the amount of $34,300,000 of the Freddie
Mac Settlement Proceeds to Natixis in partial satisfaction of the
Natixis’ TBW Class 5 Claim (the “Natixis Allocation”);

b.

provides for payment to Natixis, in further, partial satisfaction of
Natixis’ TBW Class 5 Claim, the sum of $3,000,000 in settlement
of Natixis’ rights, if any, to the insurance and tax refunds (the
“Natixis Refunds”);

c.

provides that 15% of the Natixis Allocation ($5,145,000) will be
released for the exclusive benefit of holders of TBW Class 9
claims under the Plan;

1

The Debtor is contemporaneously filing a motion seeking approval of the Freddie Mac Settlement Agreement,
which describes in more detail the Freddie Mac Settlement Agreement.
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d.

provides that Natixis consents to the sale of the mortgage servicing
rights related to the Freddie Mac loan portfolio serviced by TBW
(the “MSRs”) on terms and conditions agreed upon by Freddie
Mac and the Debtor, which includes Navigant Capital Advisors,
LLC and Milestone Advisors, LLC acting as a co-brokers in the
sale;2

e.

provides for Natixis’ potential receipt of proceeds from the sale of
the MSRs (the “Natixis MSR Participation”);

f.

provides that the Natixis Allocation, the Natixis Refunds, and the
Natixis MSR Participation shall constitute the entire distribution to
which Natixis is entitled on its Class 5 Claim;

g.

provides that Natixis agrees to enter into mutual releases with
Freddie Mac with respect to the MSRs; and

h.

provides that Natixis will not oppose confirmation of the Plan or
the Court’s approval of the Freddie Mac Settlement.

The Natixis Settlement Agreement shall only become effective upon: (a) the

Bankruptcy Court’s approval of the Natixis Settlement Agreement by granting this Motion; (b)
the Bankruptcy Court’s approval of the Freddie Mac Settlement Agreement; (c) the Effective
Date (as defined in Article 12 of the Plan) has occurred; and (d) the Debtor’s receipt of the
Freddie Mac Settlement Proceeds.
14.

In addition to forming the basis of the Natixis Settlement Agreement, the Freddie

Mac Settlement Agreement, if approved, forms the basis for a similar settlement agreement with
Sovereign Bank (the “Sovereign Settlement Agreement”) regarding the allocation and use of the
Freddie Mac Settlement Proceeds and proceeds of the sale of the MSRs, if any. A motion
seeking the approval of the Sovereign Settlement Agreement is being filed contemporaneously
with the filing of this Motion.

2

Because the terms of the sale are commercially sensitive, the specifics are set forth in Exhibit A to the Settlement
Agreement, which has been redacted from the filed version of the Settlement Agreement attached to this motion.
Upon motion of a party-in-interest and order of the Court, the Debtor will make this Exhibit available to the Court
under seal or in some other confidential manner.
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Relief Requested
15.

By this Motion, the Debtor respectfully requests that the Court authorize the

Debtor to enter into the Natixis Settlement Agreement pursuant to Bankruptcy Rule 9019.
16.

Compromises are generally favored in Chapter 11 cases. See e.g., Barry v. Smith

(In re New York, New Haven and Hartford R.R. Co.), 632 F.2d 955, 959 (2d Cir. 1980).
Approval of a settlement is left to the sound discretion of the court based upon the particular
circumstances of the proposed settlement and the case as a whole. See Langes v. Green, 282
U.S. 531, 541 (1931).
17.

The Debtor is obligated to maximize the value of the estate and make its decisions

in the best interests of all of the creditors of the estate. See e.g., Myers v. Martin (In re Martin),
91 F.3d 389, 394 (3d Cir. 1996). Courts generally defer to a Debtor’s business judgment when
there is a legitimate business justification for the decision to compromise a dispute. Id. at 395.
18.

In determining whether a settlement should be approved under Bankruptcy Rule

9019, the court must consider: “(a) the probability of success in the litigation; (b) the difficulties,
if any, to be encountered in the matter of collection; (c) the complexity of the litigation involved,
and the expense, inconvenience and delay necessarily attending it; (d) the paramount interest of
the creditors and a proper deference to their reasonable views in the premises.” Wallis v. Justice
Oaks II, Ltd. (In re Justice Oaks II, Ltd.), 898 F.2d 1544, 1549 (11th Cir. 1990) (internal
citations omitted).
19.

As reiterated by numerous courts, “a bankruptcy court is not required to hold a

mini-trial on the merits of the settlement. Instead, it is charged with ‘canvassing the issues to
determine whether the settlement falls below the lowest point in the range of reasonableness.’”
In re Enron Corp., 2003 U.S. Dist. LEXIS 1383 at*6 (S.D.N.Y. Jan. 31, 2003) (affirming
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bankruptcy court order approving settlement) (quoting In re Interstate Cigar Co., 240 B.R. 816,
822 (E.D.N.Y. 1999)); Abeles v. Infotechnology (In re Infotechnology), 1995 U.S. App. LEXIS
39883 at *4-5 (2d Cir. Nov. 9, 1995) (the court should not substitute its business judgment for
that of the debtor in possession).
20.

A review of the above considerations demonstrates that a settlement of the issues

addressed in the Natixis Settlement Agreement and on the terms contained therein, is in the best
interests of the estate and all of the creditors, is fair and reasonable, and is within the Debtor’s
sound business judgment.
21.

The Natixis Settlement Agreement is of paramount importance to the Debtor’s

chapter 11 case. Without a compromise of the issues and claims contained therein, the Debtor
will be forced to expend significant resources on protracted litigation, resulting in a significantly
diminished distribution to creditors.
WHEREFORE, the Debtor respectfully requests that the Court enter an order:
(i) authorizing the Debtor to enter into the compromise described above with the Parties;
(ii) approving the Natixis Settlement Agreement; and (iii) granting such other and further relief
as is just and equitable.
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Respectfully submitted, this 22 day of June, 2011.
Respectfully submitted,

/s/ Jeffrey W. Kelley_______________
Jeffrey W. Kelley (Ga. Bar No. 412296)
jeffrey.kelley@troutmansanders.com
Ezra H. Cohen (Ga. Bar No. 173800)
ezra.cohen@troutmansanders.com
J. David Dantzler, Jr. (Ga. Bar No. 205125)
david.dantzler@troutmansanders.com
TROUTMAN SANDERS LLP
600 Peachtree Street, Suite 5200
Atlanta, Georgia 30308
Telephone: (404) 885-3000
Facsimile: (404) 885-3900
SPECIAL COUNSEL TO DEBTOR TAYLOR, BEAN &
WHITAKER MORTGAGE CORP.

Russell M. Blain (FBN 236314)
rblain@srbp.com
Edward J. Peterson, III (FBN 014612)
epeterson@srbp.com
Amy Denton Harris (FBN 0634506)
aharris@srbp.com
STICHTER, RIEDEL, BLAIN & PROSSER, P.A.
110 East Madison Street, Suite 200
Tampa, Florida 33602
Telephone: (813) 229-0144
Facsimile: (813) 229-1811
ATTORNEYS FOR DEBTOR TAYLOR, BEAN &
WHITAKER MORTGAGE CORP.

2267889v1
2259112v1

-7-

Case 3:09-bk-07047-JAF

Doc 3238-1

Filed 06/22/11

EXHIBIT A
(Settlement Agreement)

2261853v1
2259112v1

Page 1 of 15

Case 3:09-bk-07047-JAF

Doc 3238-1

Filed 06/22/11

Page 2 of 15

SETTLEMENT AGREEMENT
This Settlement Agreement (the “Agreement”) is dated as of June 22, 2011 and entered
into pursuant to Rule 9019 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy
Rules”). This Agreement is made by and among Natixis Real Estate Holdings LLC (successorby-merger to Natixis Real Estate Capital, Inc.) (“Natixis”), Taylor Bean & Whitaker Mortgage
Corp. as Chapter 11 Debtor and Debtor in Possession (“TBW” or “Debtor”), and the Official
Committee of Unsecured Creditors of the Debtor (the “Committee”) (all parties referenced
above, collectively, the “Settling Parties”).
RECITALS
A.
WHEREAS, on August 24, 2009 (the “Petition Date”), the Debtor filed a
voluntary petition for relief under chapter 11 of title 11 of the Bankruptcy Code (the
“Bankruptcy Code”) in the United States Bankruptcy Court for the Middle District of Florida,
Jacksonville Division, (the “Bankruptcy Court”) (the “Chapter 11 Case”).
B.
WHEREAS, prior to the Petition Date, Natixis was a lender to the Debtor
pursuant to that certain Second Amended and Restated Loan and Security Agreement between
Natixis and the Debtor dated as of November 28, 2008 (the “Natixis Loan Agreement”).
C.
WHEREAS, on April 2, 2010, Natixis filed Claim No. 1360 in the Chapter 11
Case as a secured creditor in the amount of $46,485,801.85 (the Natixis Claim”).
D.
WHEREAS, on November 12, 2010, Debtor and its co-debtors filed the Second
Amended and Restated Joint Plan of Liquidation of the Debtors and the Official Committee of
Unsecured Creditors dated November 12, 2010 (as same has been or may be further amended or
restated, the “Plan”) providing for the appointment of a Plan Trustee (the “Plan Trustee”) to
administer the Debtor’s assets post-confirmation in a Liquidating Trust (the “Liquidating
Trust”) to be created upon confirmation of the Plan.
E.
WHEREAS, the Debtor and the Committee contemplate entering into a
settlement agreement with the Federal Home Loan Mortgage Corporation (“Freddie Mac”),
which settlement agreement will be conditioned upon approval by the Bankruptcy Court (the
“Freddie Mac Settlement Agreement”).
F.
WHEREAS, if approved, the settlement with Freddie Mac will, among other
things, result in funds paid or made available to the Debtor by Freddie Mac (“Freddie Mac
Settlement Proceeds”).
G.
WHEREAS, there is a dispute between the Debtor and the Committee on the one
hand and Natixis on the other as to the nature and extent of Natixis interest in the Freddie Mac
Settlement Proceeds and in certain force placed insurance and tax refunds.
H.
WHEREAS the Settling Parties have concluded that because of, among other
things, the complexity, inherent delay and substantial expense of litigating the issues associated
with Natixis’ rights, if any, to the Freddie Mac Settlement Proceeds and the insurance and tax
2256343v7
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refunds, the length of time necessary to resolve each of the issues, the complexity and
uncertainty involved and the concomitant disruption to the Debtor’s effort to generate
distributions for the benefit of the Debtor’s creditors, it is in their respective best interests to
resolve their disputes and related matters on the terms set forth in this Agreement. The Debtor
further believes that the compromise and settlement provided herein is fair and reasonable, and
in the best interests of the Debtor, the Debtor’s estate and its creditors.
NOW, THEREFORE, the Settling Parties, in consideration of the promises, covenants
and agreements herein described and for other good and valuable consideration acknowledged by
each of them to be satisfactory and adequate, and intending to be legally bound, do hereby
mutually agree as follows, subject to Bankruptcy Court approval:
ARTICLE I
SETTLEMENT TERMS
Section 1.1. Allocation of Freddie Mac Proceeds. Within two (2) business days
following receipt by the Plan Trustee of the Freddie Mac Settlement Proceeds (the “Natixis
Distribution Date”), the Plan Trustee shall pay to Natixis the sum of $34,300,000 (the “Natixis
Allocation”) in partial satisfaction of Natixis’ TBW Class 5 Claim under the Plan. Natixis
however agrees that, instead of direct payment to Natixis, a portion of the Natixis Allocation
shall be paid by the Plan Trustee as set forth in Section 1.3 below.
Section 1.2. Settlement of Natixis Refunds. On the Natixis Distribution Date, the
Plan Trustee shall also pay to Natixis in further, partial satisfaction of Natixis’ TBW Class 5
Claim under the Plan the sum of $3,000,000.00 in settlement of Natixis’ rights, if any, to force
placed insurance premiums and tax refunds received by the Debtor (the “Natixis Refunds”).
Section 1.3. Trade Creditor Participation. Natixis agrees that the Plan Trustee shall
pay over and release to the Liquidating Trust for the exclusive benefit of holders of allowed
TBW Class 9 claims under the Plan (“Trade Creditors”) 15% of the Natixis Allocation
($5,145,000) (the “Trade Creditor Participation”). Natixis stipulates and agrees that (i) it is
not a Trade Creditor and is not entitled to any distribution as a TBW Class 9 claimant and (ii) the
Plan Trustee is authorized, as disbursing agent, to distribute the Trade Creditor Participation to
Trade Creditors.
Section 1.4. Consent to Sale of MSRs. Natixis consents to the terms of sale of the
mortgage servicing rights related to the Freddie Mac loan portfolio formerly serviced by TBW
(the “MSRs”) set forth on Exhibit A annexed hereto and made a part hereof. The Settling
Parties stipulate and agree that Natixis’ share of any Participation (as that term is defined on
Exhibit A) shall be 68.6 % (the “Natixis MSR Participation”).
Section 1.5. Complete Resolution of Natixis’ TBW Class 5 Secured Claim Under
the Plan. Natixis stipulates and agrees that the Natixis Allocation, the Natixis Refunds and the
Natixis MSR Participation, if any, shall constitute the entire distribution to which Natixis is
entitled under the Plan as a TBW Class 5 secured creditor and that the allowed amount of the
Natixis Claim, if any, that is not satisfied as a result of the forgoing distributions shall be treated
and administered by the Plan Trustee as an allowed TBW Class 8 general unsecured claim.
2256343v7
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Subject to Section 4.3 of this Agreement, the Settling Parties agree that Natixis has valid and
perfected liens in the Natixis Allocation, the Natixis Refunds and the Natixis MSR Participation,
if any, and that such liens are not subject to avoidance under the Bankruptcy Code or other
applicable law.
Section 1.6. Release of Freddie Mac with Respect to MSRs. Natixis agrees to enter
into a mutual release with Freddie Mac on or prior to the Effective Date in the form set forth on
Exhibit B hereto.
Section 1.7.
Conflict Waiver. Natixis is aware that the Brokers identified in Exhibit
A have acted as advisors to other interested parties in the Bankruptcy Case. More specifically:
(a)
Natixis acknowledges Navigant Capital Advisors, LLC (“Navigant”) or
its employees and representatives have acted and/or will, in the future, act as: (i) management of
the Debtor and its subsidiaries, some, but not all of which, are debtors in possession in the
Bankruptcy Case; (ii) Plan Trustee of the Liquidating Trust provided for in the Plan, (iii) support
for the roles set forth in (i) and (ii) of this subparagraph, and (iv) a resource for the Committee
with respect to financial analysis and other matters in lieu of the Committee’s retention of its
own financial advisor; and,
(b)
Milestone Advisors, LLC (“Milestone”) has acted and will continue to act
as financial advisor to Sovereign in the Bankruptcy Case.
Natixis consents to Navigant and Milestone acting and continuing to act in the capacities
described in this Section 1.7 and hereby waives any currently existing or future conflict of
interest that may result from Navigant and Milestone acting as Brokers in the MSR sale
transaction described in Exhibit A. With respect to Navigant specifically, Natixis acknowledges
and agrees that Navigant’s role as Broker will be for the benefit, and on behalf of, the Debtor due
to Debtor’s interest in the MSR sales proceeds.
ARTICLE II
REPRESENTATIONS AND WARRANTIES
Section 2.1. Representations and Warranties of the Debtor. The Debtor hereby
represents and warrants that: (a) it is duly organized and validly existing under the laws of the
jurisdiction of its organization with all requisite power and authority to execute and deliver this
Agreement and to consummate the transactions contemplated hereby; (b) subject to any
necessary approval by the Bankruptcy Court, it has full requisite power and authority to execute
and deliver this Agreement and to perform its obligations under this Agreement, and the
execution, delivery and performance hereof, and the instruments and documents required to be
executed by it in connection herewith, (i) have been duly and validly authorized by it and (ii) are
not in contravention of its organization documents or any material agreement specifically
applicable to it or to which it is a party; (c) no proceeding, litigation or adversary proceeding
before any court, arbitrator or administrative or governmental body is pending against it which
would adversely affect its ability to enter into this Agreement or to perform its obligations
hereunder; and (d) it, directly or indirectly, and subject to approval by the Bankruptcy Court, has
the power and authority to bind itself to the terms of this Agreement or otherwise has been duly
2256343v7
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authorized to execute and deliver this Agreement on its behalf.
Section 2.2. Representations and Warranties of Natixis. Natixis hereby represents
and warrants that: (a) it is duly organized, validly existing and in good standing under the laws
of the jurisdiction of its organization with all requisite power and authority to carry on the
business in which it is engaged, to own the properties it owns, to execute this Agreement and to
consummate the transactions contemplated hereby; (b) it has full requisite power and authority to
execute and deliver and to perform its obligations under this Agreement, and the execution,
delivery and performance hereof, and the instruments and documents required to be executed by
it in connection herewith (i) have been duly and validly authorized by it and (ii) are not in
contravention of its organizational documents or any agreements specifically applicable to it; (c)
no proceeding, litigation or adversary proceeding before any court, arbitrator or administrative or
governmental body is pending against it which would adversely affect its ability to enter into this
Agreement or to perform its obligations hereunder; and (d) it directly or indirectly, has the power
and authority to bind itself to the terms of this Agreement or otherwise has been duly authorized
to execute and deliver this Agreement on its behalf.
Section 2.3. Representations and Warranties of the Committee. The Committee
hereby represents and warrants that: (a) it is duly organized and validly existing under the
provisions of the Bankruptcy Code; (b) subject to the approval of the Bankruptcy Court, it has
full requisite power and authority to execute and deliver and to perform its obligations under this
Agreement, and the execution, delivery and performance hereof, and the instruments and
documents required to be executed by it in connection herewith (i) have been duly and validly
authorized by it and (ii) are not in contravention of its bylaws or any material agreement
specifically applicable to it; (c) no proceeding, litigation or adversary proceeding before any
court, distributor or administrative or governmental body is pending against it which would
adversely affect its ability to enter into this Agreement or to perform its obligations hereunder;
and (d) subject to the approval of the Bankruptcy Court, it has the power and authority to bind
the Committee to the terms of this Agreement or otherwise has been duly authorized by the
Committee to execute and deliver this Agreement on its behalf.
Section 2.4. Representations of the Settling Parties. Each Settling Party represents
and acknowledges that: (a) in executing this Agreement, it does not rely, and has not relied,
upon any representation of statement made by any other party or any of such other party’s
representative, agents or attorneys, with regard to the subject matter, basis or effect of this
Agreement or otherwise, other than as may be stated specifically in this Agreement, (b) in
executing this Agreement, it has relied entirely upon its own judgment, beliefs and interest and
upon the advice of its counsel and that it has had a reasonable period of time to consider the
terms of this Agreement before entering into it, and (c) it has reviewed this Agreement and that it
fully understands and voluntarily accepts all of the provisions contained herein. Each Settling
Party further represents, acknowledges and agrees that this Agreement was the product of
negotiations among the Parties and that any rule of construction as to ambiguities being resolved
against the drafting party shall not apply in the interpretation of this Agreement.
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ARTICLE III
COVENANTS
Section 3.1. Covenants of the Debtor. The Debtor hereby covenants and agrees that
it shall take all actions reasonably necessary to obtain, approval of this Agreement by the
Bankruptcy Court. In furtherance of the preceding, the Debtor agrees that within ten (10) days of
the execution and delivery of this Agreement by the Settling Parties it shall file a motion (the
“9019 Motion”) seeking an order from the Bankruptcy Court (the “Approval Order”)
approving the terms and provisions hereof and the Debtor’s entry into and carrying out of this
Agreement.
Section 3.2. Covenants of Natixis. Natixis hereby covenants and agrees that, provided
the Bankruptcy Court rules that it will enter the Approval Order, it will not oppose the (A)
Bankruptcy Court’s approval of the Freddie Mac Settlement Agreement and (B) confirmation of
the Plan (and its consummation, implementation and administration) provided, however, that if
the Plan is modified or amended after the date hereof in any way which materially adversely
affects Natixis, Natixis shall have the right to object to such modification or amendment.
ARTICLE IV
EFFECT OF DISAPPROVAL, CANCELLATION OR TERMINATION
Section 4.1. Effective Date. This Agreement shall become effective on the first date
on which each of the following has occurred (“Effective Date”):
(a)

Execution. This Agreement has been fully executed;

(b)
Bankruptcy Court Approval. This Agreement and the Freddie Mac
Settlement Agreement have been approved by orders of the Bankruptcy Court which
have become final orders not subject to appeal;
(c)
Occurrence of Plan Effective Date. The “Effective Date” as defined in
Article 12 of the Plan has occurred; and
(d)
Receipt of Freddie Mac Settlement Proceeds. The Debtor has received
the Freddie Mac Settlement Proceeds.
Section 4.2. Termination Date. If the Effective Date does not occur on or before
August 31, 2011, unless such date is extended by a writing signed by all Settling Parties (the
“Termination Date”), then this Agreement shall become null and void, subject to and in
accordance with Section 4.3 below, and the Settling Parties shall be returned to the status quo
ante as if this Agreement had never been executed.
Section 4.3. Effect of Termination. Unless otherwise ordered by the Bankruptcy
Court, in the event that this Agreement shall not become effective on or prior to the Termination
Date or this Agreement should terminate, or be cancelled, or otherwise fail to become effective
for any reason, including, without limitation, in the event that the Freddie Mac Settlement
Agreement or the settlement as described herein is not approved by the Bankruptcy Court or the
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Confirmation Order is reversed or vacated following any appeal taken therefrom, then:
(a)
the Settling Parties shall be restored to their respective positions as of the
date of this Agreement with all of their respective claims and defenses, preserved as they
existed on that date, provided, however, that notwithstanding the foregoing, in the event
that this Agreement does not become effective on or prior to the Termination Date,
Natixis shall be deemed, by virtue of approval of this Agreement by the Bankruptcy
Court, to have a valid and perfected lien in the collateral pledged to Natixis in the Natixis
Loan Agreement, which lien shall not be subject to avoidance under the Bankruptcy Code
or other applicable law. Except as provided in the preceding sentence, the Settling
Parties shall take such steps and file such documents as are necessary to cause such
claims and defenses to be restored;
(b)
except for the provisions of this Section 4.3, the terms and provisions of
this Agreement shall be null and void and shall have no further force or effect with
respect to the Settling Parties, and neither the existence nor the terms of this Agreement
(nor any negotiations preceding this Agreement nor any acts performed pursuant to, or in
furtherance of, this Agreement) shall be used in any action or proceeding for any
purpose; and
(c)
any judgment or order entered by the Bankruptcy Court in accordance
with the terms of this Agreement shall be treated as vacated, nunc pro tunc.
ARTICLE V
NO ADMISSIONS
Section 5.1. No Admissions. The Settling Parties intend this Agreement and the
settlement described herein to be in resolution of disputed claims, and, except as set forth in
Section 4.3(a) above, this Agreement shall not be deemed an admission by any Settling Party as
to the merits of any claim or defense with respect to these claims.
Section 5.2. Agreement Inadmissible. Neither this Agreement, nor any act performed
or document executed pursuant to or in furtherance of this Agreement, shall be admissible in any
proceeding for any purpose, except to seek approval of or to enforce the terms of the Agreement.
ARTICLE VI
MISCELLANEOUS PROVISIONS
Section 6.1. Good Faith. The Settling Parties agree that the Agreement was
negotiated in good faith by the Settling Parties, and reflects a settlement that was reached
voluntarily after consultation with each of the Settling Parties’ representative competent legal
counsel.
Section 6.2. Integration. Any exhibits to this Agreement are material and integral
parts hereof and are fully incorporated herein by this reference.
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Section 6.3. Amendments. This Agreement may be amended or modified only by a
written instrument signed by or on behalf of all Settling Parties, as the case may be, or their
respective successors-in-interest.
Section 6.4. Authority. Each counsel or other person executing this Agreement or any
of its exhibits on behalf of any party hereto hereby warrants that such person has the full
authority to do so.
Section 6.5. Counterparts. This Agreement may be executed by facsimile and in one
or more counterparts. All executed counterparts and each of them shall be deemed to be one and
the same instrument. Counsel for the parties to this Agreement shall exchange among
themselves original signed counterparts and a complete set of executed counterparts shall be
filed with the Bankruptcy Court.
Section 6.6. Successors. This Agreement shall be binding upon, and inure to the
benefit of, the successors of the parties hereto, including any corporation or other entity into or
with which any party merges, consolidates or reorganizes.
Section 6.7. Jurisdiction. The United States Bankruptcy Court for the Middle District
of Florida, Jacksonville Division, shall retain jurisdiction with respect to implementation and
enforcement of the terms of this Agreement, and all parties hereto submit to the jurisdiction of
such Bankruptcy Court for purposes of implementing and enforcing the settlement embodied in
this Agreement. The Settling Parties expressly reserve their jurisdictional rights to any action,
suit or proceeding commenced outside the terms of this Agreement.
Section 6.8. Further Assurances. Each of the Settling Parties hereto agrees to execute
and deliver, or to cause to be executed and delivered, all such instruments, and to take all such
action as the other Settling Parties may reasonably request in order to effectuate the intent and
purposes of, and to carry out the terms of, this Agreement.
Section 6.9. Governing Law. This Agreement and any exhibits hereto shall be
considered to have been negotiated, executed and delivered, and to be wholly performed, in the
State of Florida, and the rights and obligations of the parties to this Agreement shall be construed
and enforced in accordance with, and governed by, the internal, substantive laws of the State of
Florida without giving effect to that state’s choice of law principles.
Section 6.10. Entire Agreement. This Agreement constitutes the entire agreement
between the Settling Parties and no representations, warranties or inducements have been made
to any party concerning this Agreement other than the representations, warranties and covenants
contained and memorialized in this Agreement. Without limiting the generality of the forgoing,
this Agreement supersedes, and replaces in its entirety, the prior version of the Settlement
Agreement executed by the parties on or about May 30, 2011 to be held in escrow, and the
Settling Parties expressly agree that such prior version is null and void. It is understood by the
Settling Parties that, except for the matters expressly represented herein, the facts or law with
respect to which this Agreement is entered into may turn out to be other than or different from
the facts now known to each party or believed by such party to be true; each party therefore
expressly assumes the risk of the facts or law turning out to be so different, and agrees that this
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Agreement shall be in all respects effective and not subject to termination by reason of any such
different facts or law.
[SIGNATURE PAGE FOLLOWS]
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EXHIBIT A TO SETTLEMENT
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Exhibit B
MUTUAL RELEASE
This Mutual Release (the “Release”) is dated as of __________, 2011 and is made by and
between Natixis Real Estate Holdings LLC (successor-by-merger to Natixis Real Estate Capital,
Inc.) (“Natixis”) and the Federal Home Loan Mortgage Corporation in Conservatorship
(“Freddie Mac”). This release is provided as contemplated in Section 1.6 of that certain
Settlement Agreement (“Agreement”) entered into as of the date hereof by and among Natixis,
Taylor Bean & Whitaker Mortgage Corp. as Chapter 11 Debtor and Debtor in Possession
(“Debtor”), and the Official Committee of Unsecured Creditors of the Debtor (the
“Committee”). Capitalized terms not otherwise defined herein shall have the same meaning
attributed to them in the Agreement. This Release is entered into in consideration of the mutual
promises, covenants and agreements set forth herein and in consideration of the promises,
covenants and agreements described in the Agreement and for other good and valuable
consideration acknowledged by Natixis and Freddie Mac to be satisfactory and adequate.
(a)
Upon the Effective Date, and with the express exception of Freddie Mac’s
future obligations with respect to the Participation in connection with a sale of the MSRs
within the Sale Period as set forth in Exhibit A to the Freddie Mac Settlement Agreement,
Natixis, its predecessors, successors and assigns, and any other person or entity that
claims or might claim through, on behalf of, or for the benefit of any of the foregoing,
whether directly or derivatively, (the “Natixis Releasors”), irrevocably and
unconditionally, fully, finally, and forever waive, release, acquit, and discharge Freddie
Mac, its current and former subsidiaries, affiliates, directors, officers, employees,
conservator, receiver, liquidator, trustee, professionals, and the predecessors, successors,
and assigns of any of these (collectively, the “Freddie Mac Releasees”) from any and all
claims, demands, rights, liabilities, or causes of action of any and every kind, character,
or nature whatsoever, in law or in equity, known or unknown, whether asserted or
unasserted, which the Natixis Releasors, or any of them, or anyone claiming through
them, on their behalf or for their benefit, have or may have or claim to have, now or in
the future, against any of the Freddie Mac Releasees that relate to Natixis’ interest in the
MSRs, including without limitation any and all claims with respect to the
Acknowledgement Agreement dated May 27, 2005 among Freddie Mac, TBW and IXIS
Real Estate Capital, Inc. (as amended, restated, modified or supplemented from time to
time). Without limiting the generality of the forgoing, Natixis agrees that, in the event no
sale of the MSRs takes place within the Sale Period (as that term is defined on Exhibit A
to the Agreement), Natixis shall have no further rights or claims in and to the MSRs after
expiration of the Sale Period, including without limitation any and all claims with respect
to the Acknowledgment Agreement.
(b)
Upon the Effective Date, and with the express exception of Natixis’
agreements with respect to a sale or sales of the MSRs set forth in Exhibit A to the
Agreement, Freddie Mac, its predecessors, successors and assigns, and any other person
or entity that claims or might claim through, on behalf of, or for the benefit of any of the
foregoing (other than the Federal Housing Finance Agency), whether directly or
derivatively, (the “Freddie Mac Releasors”), irrevocably and unconditionally, fully,
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finally, and forever waive, release, acquit, and discharge Natixis, its current and former
subsidiaries, affiliates, directors, officers, employees, professionals, and the predecessors,
successors, and assigns of any of these (collectively, the “Natixis Releasees”) from any
and all claims, demands, rights, liabilities, or causes of action of any and every kind,
character, or nature whatsoever, in law or in equity, known or unknown, whether asserted
or unasserted, which the Freddie Mac Releasors, or any of them, or anyone claiming
through them, on their behalf or for their benefit, have or may have or claim to have, now
or in the future, against any of the Natixis Releasees that relate to Natixis’ interest in the
MSRs, including without limitation any and all claims with respect to the
Acknowledgement Agreement dated May 27, 2005 among Freddie Mac, TBW and IXIS
Real Estate Capital, Inc. (as amended, restated, modified or supplemented from time to
time).
IN WITNESS WHEREOF, the parties hereto have caused this Release to be executed as of the
date set forth above.
NATIXIS REAL ESTATE HOLDINGS LLC,
successor by merger to NATIXIS REAL
ESTATE CAPITAL, INC.
By:
By:

___________________________
_________________________________
____________________________

FEDERAL HOME LOAN MORTGAGE
CORPORATION
By:
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