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UNITED STATES BANKRUPTCY COURT
MIDDLE DISTRICT OF FLORIDA

JACKSONVILLE DIVISION

In re:

TAYLOR, BEAN & WHITAKER Case No. 3:09-bk-07047-JAF
MORTGAGE CORP.,

Chapter 11
Debtor.

_____________________________________/

RESPONSE OF SOVEREIGN BANK, AS AGENT, TO DEBTOR’S EMERGENCY
MOTION FOR ENTRY OF INTERIM AND FINAL ORDERS AUTHORIZING USE
OF CASH COLLATERAL AND GRANTING REPLACEMENT LIENS PURSUANT

TO 11 U.S.C. §§ 105(A), 361, 363, 541 AND 552 AND BANKRUPTCY RULE 4001

Sovereign Bank, in its capacity as agent (in such capacity, “Sovereign”) for various

lenders under a pre-petition Servicing Facility Agreement (as defined below) with Taylor,

Bean & Whitaker Mortgage Corp. (the “Debtor”), responds to the Debtor’s Emergency

Motion for Entry of Interim and Final Orders Authorizing Use of Cash Collateral and

Granting Replacement Liens Pursuant to 11 U.S.C. §§ 105(a), 361, 363, 541 and 552 and

Bankruptcy Rule 4001 (the “Cash Collateral Motion”) as follows:

Background

1. Sovereign is the agent under that certain Sixth Amended and Restated

Servicing Facility Loan and Security Agreement dated as of May 15, 2009 by and among the

Debtor, the lenders party thereto and their successors (the “Lenders”), and Sovereign, as

Agent (the “Servicing Facility Agreement”). Pursuant to previous versions of the Servicing

Facility Agreement, the Lenders established a servicing line of credit for the Debtor, whereby

each Lender advanced (the “Advances”) proceeds to the Debtor based on receivables due to

the Debtor as servicer for certain mortgage loans.
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2. As of the date of the commencement of this case, the Debtor owed the

Lenders approximately $164.9 million under the Servicing Facility Agreement. The

Debtor’s obligations under the Servicing Facility Agreement are secured by liens on

substantially all of the Debtor’s assets deriving from its servicing contracts and agreements

and servicing rights (the “Collateral”). The servicing rights that are collateralized under the

Servicing Facility Agreement relate to pools of mortgages owned by the Government

National Mortgage Association (“Ginnie Mae”), the Federal Home Loan Mortgage

Corporation (“Freddie Mac”), and private investors. Upon information and belief, the

outstanding balance of the pools of mortgages owned by (a) Ginnie Mae is approximately

$26 billion, (b) Freddie Mac is approximately $15-16 billion and (c) private investors is

approximately $3 billion.

3. On August 7, 2009, Sovereign sent a letter to the Debtor notifying the Debtor

that it was in default under the Servicing Facility Agreement and declaring the entire

outstanding amount owed under the Servicing Facility Agreement to be immediately due and

payable (the “Default Letter”). Since receiving the Default Letter, the Debtor has failed to

make any payments to Sovereign, as Agent for the Lenders.

4. On August 24, 2009 (the “Petition Date”), the Debtor filed a voluntary

petition for relief under Chapter 11 of the Bankruptcy Code. Pursuant to Sections 1107 and

1108 of the Bankruptcy Code, the Debtor is continuing to operate its business and manage its

property as a debtor-in-possession. No trustee or examiner has been appointed in this case

and no official committee has been appointed pursuant to Section 1102 of the Bankruptcy

Code.
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5. On the Petition Date, the Debtor filed various “first day” motions, including

the Cash Collateral Motion.

Sovereign’s Response to the Cash Collateral Motion

The Debtor Must Elaborate On Sovereign’s Collateral

6. The Debtor seeks to use Sovereign’s cash Collateral, but it fails to inform

Sovereign or this Court of the value of the Collateral. In requesting to use cash collateral of

numerous secured creditors, it is the Debtor’s responsibility to specifically state the value of

the pre-petition and post-petition collateral owned by each of the secured creditors.

Sovereign cannot make an informed decision with respect to consenting to the Debtor’s use

of its cash Collateral without knowing the value of the Collateral both prior to the Petition

Date and since the filing of this Chapter 11 case.

7. The Debtor mistakenly represents the amount owed under the Servicing

Facility Agreement as $152 million. See Cash Collateral Motion ¶ 30(c). It is actually

$164.9 million. This is a considerable secured debt owed by the Debtor’s estate and thus the

Debtor should clarify (a) what the Collateral was secured by prior to the Petition Date and (b)

what Sovereign will have a security interest in going forward. Because the Debtor has

ceased originating mortgage loans there does not appear to be replacement collateral for

Sovereign.

The Debtor’s Budget

8. The Debtor seeks to use cash collateral to operate its business in a limited

manner and to maintain its estate. See Cash Collateral Motion ¶ 32. Pursuant to the budget

attached to the Cash Collateral Motion, the Debtor is seeking authority to spend more than $6
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million in the operation of its business over the next five weeks. Presumably, the Debtor will

use the cash collateral to, among other things, recover amounts advanced by the Debtor as

servicer of the mortgage loans in order to pay down the amounts owed to Sovereign.

However, the Debtor estimates that it will recover only a total of $3.9 million over the next

five weeks. Sovereign is only amenable to the Debtor’s use of Sovereign’s cash Collateral if

it will enable the Debtor to collect the amounts owed to it as a servicer so as to ultimately pay

down the debt owed to Sovereign.

9. In addition, the Debtor claims that it needs approximately $1.25 million a

week to operate its business and it seeks to use the cash collateral of numerous secured

creditors to bankroll those operations. If the Debtor’s business operations are “primarily

limited to conserving as much as possible the value of its servicing rights,” the Debtor should

be able to run its business without spending over a million dollars a week. Cash Collateral

Motion ¶ 32.

10. Furthermore, in its cash collateral budget, the Debtor proposes to pay

professionals approximately $1.365 million during the fourth week of this case. Although

Sovereign is respectful of the need for professionals to be paid, it is not reasonable for the

Debtor to pay such a large lump sum prior to providing any recovery to secured creditors.1

Rather, the Debtor should be authorized to pay the amount owed to the professionals over a

specified period. Such an arrangement would provide the Debtor with time to start

liquidating its assets so that it can begin to make payments to secured creditors and still pay

its professionals in a timely manner.

1 Presumably, no payments would be allowed or paid to professionals absent court order and after notice and
hearing.
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Adequate Protection of Sovereign’s Collateral

11. A debtor may not use a secured party’s cash collateral unless the secured party

consents to its use or the court authorizes such use after the debtor demonstrates that the

creditor’s interest in the cash collateral is adequately protected. 11 U.S.C. § 363(c)(2). The

burden of proving adequate protection of a non-debtor party’s property rests with the debtor.

11 U.S.C. § 363(p).

12. The Debtor has offered, as adequate protection for the use of cash collateral,

to grant Sovereign “floating” replacement liens. See Cash Collateral Motion ¶ 34. The

description of the “floating” liens, however, is inadequate and does not enable Sovereign to

determine if the “floating” liens will adequately protect the Collateral. For Sovereign to

determine if the Collateral will be adequately protected, the Debtor must describe specifically

(a) to what post-petition assets the “floating” liens will apply and (b) to what proceeds of

pre-petition assets the liens will attach.

13. In addition, the Debtor claims that the “creditors asserting liens on servicing

rights…are adequately protected by an equity cushion.” Cash Collateral Motion at ¶ 35. If

there is such an equity cushion, the Debtor should be required to make interest payments on

the amount owed under the Servicing Facility Agreement. Additionally, pursuant to Section

4.4 of the Servicing Facility Agreement, Sovereign should be reimbursed by the Debtor for

all fees and expenses incurred as a result of the Debtor’s defaults.
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WHEREFORE, Sovereign respectfully requests that this Court enter an order

conditioning any use of cash collateral as set forth herein, and granting it such other and

further relief as the Court deems just.

Dated: August 26, 2009 Respectfully submitted,

/s/ Robert A. Soriano
Robert A. Soriano (FBN 445002)
E-mail: sorianor@gtlaw.com
GREENBERG TRAURIG, P.A.
625 East Twiggs Street, Suite 100
Tampa, Florida 33602
Telephone: (813) 318-5700
Facsimile: (813) 318-5900

Attorneys for Sovereign Bank, as Agent

mailto:grossmansm@gtlaw.com
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Objection of Sovereign

Bank to Debtor’s Emergency Motion for Entry of Interim and Final Orders Authorizing Use

of Cash Collateral and Granting Replacement Liens Pursuant to 11 U.S.C. §§ 105(a), 361,

363, 541 and 552 and Bankruptcy Rule 4001 has been served this 26th day of August, 2009

to all parties participating in CM/ECF Electronic Noticing and by U.S. Mail to:

Taylor, Bean & Whitaker Mortgage Corp.
315 N.E. 14th Street
Ocala, FL 34470

Edward J. Peterson, III
Stichter, Riedel, Blain & Prosser, P.A.
110 East Madison Street, Suite 200
Tampa, FL 33602

United States Trustee - JAX
135 West Central Boulevard, Suite 620
Orlando, FL 32801

and the 1007D list of unsecured creditors and parties listed on the attached matrix.

/s/ Robert A. Soriano
Attorney


