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UNITED STATES BANKRUPTCY COURT 
MIDDLE DISTRICT OF FLORIDA 

JACKSONVILLE DIVISION 
 

In re: 
CASE NO.: 3:09-BK-07047-JAF 

TAYLOR, BEAN & WHITAKER  
MORTGAGE CORP., CHAPTER 11 
 
                 Debtor.                                
 

/ 

BAYVIEW LOAN SERVICING, LLC’S MOTION FOR  

 
RELIEF FROM AUTOMATIC STAY NUNC PRO TUNC TO NOVEMBER 18, 2009 

(Property Address:  1200 Scenic Gulf Dr. East, #B-610, Miramar Beach, FL 32550) 
 

 
NOTICE OF OPPORTUNITY TO OBJECT AND FOR HEARING  

Pursuant to Local Rule 2002-4, the Court will consider this motion, 
without further notice or hearing unless a party in interest files an 
objection within 14 days from the date this paper is entered on the 
docket.  If you object to the relief requested in this paper, you must file 
your objection with the Clerk of the Court  at 300 North Hogan Street, 
Suite 3-350, Jacksonville, FL 32202 and serve a copy of the movant’s 
attorney, Gary M. Freedman, Esquire Tabas, Freedman, Soloff, Miller & 
Brown, P.A., 14 N.E. First Avenue, Penthouse, Miami, Florida 33132. 
 
If you file and serve an appropriate objection within the time permitted, 
and the objection reveals factual or legal issues requiring a hearing, the 
Court may schedule a hearing and you will be notified.  Otherwise, the 
Court will consider the motion and the responses on the papers without 
further notice or hearing.  If you do not file an objection within the time 
permitted, the Court will consider that you do not oppose the granting 
of the relief requested in the paper, will proceed to consider the paper 
without further notice or hearing, and may grant the relief requested. 

 
Bayview Loan Servicing, LLC (“Movant” or “Bayview”), by and through undersigned 

counsel and pursuant to 11 U.S.C. § 362(d), Rule 4001(a) of the Federal Rules of 

Bankruptcy Procedure and Local Rule 2002-4, files this Motion for Relief from the Automatic 

Stay Nunc Pro Tunc to November 18, 2009 (the “Motion”) to allow Movant to foreclose on 

its first priority mortgage lien on property on which the Debtor claims to have a second 

priority mortgage lien, and as good cause for same, states as follows: 

I. 
1. On August 24, 2009 (the “Petition Date”), the Debtor, Taylor, Bean & 

Whitaker Mortgage Corp. (the “Debtor”) filed a voluntary Chapter 11 bankruptcy petition.  

Background 
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2. This Court has jurisdiction over this matter pursuant to 28 U.S.C. § 1334.  

This is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(G). 

3. Movant holds a first priority mortgage lien on the real property located at 1200 

Scenic Gulf Dr. East, #B-610, Miramar Beach, FL 32550, legally described as: 

Unit No. B 610, of Majestic Sun, Phase II, a Condominium, According to the 
Declaration of Condominium recorded in Official Records Book 2303, Page 
56, as amended by Amendment recorded in Official Records Book 2323, 
Page 652, and all exhibits and amendments thereof, Public Records of 
Walton County, Florida. 
 

(the “Property”).  

4. Movant’s security interest in the Property is by virtue of a mortgage executed 

by Michael Stone and Eric Frega (“Borrowers”) in favor of Home America Mortgage, Inc. 

(“HAMI”), recorded on January 14, 2005, in Official Records Book 2649 at Page 4446, of 

the public records of Walton County, Florida (the “Senior Mortgage”).  A copy of the 

Mortgage is attached hereto as Exhibit “A”.  The Senior Mortgage secures a promissory 

note executed by Borrowers in favor of HAMI (the “Note”).  A copy of the Note is attached 

hereto as Exhibit “B”

5. Movant owns and has actual possession of the original Senior Mortgage and 

Note.  See Mortgage Elec. Registration Sys., Inc. v. Azize, 965 So. 2d 151, 153 (Fla. 2nd 

DCA 2007) (holder of a note has standing to seek enforcement of the note); Lawyers Title 

Ins. Co., Inc. v. Novastar Mortg., Inc., 862 So. 2d 793, 798 (Fla. 4th DCA 2003) (owner and 

possessor of note has right to enforce the mortgage lien). 

.   

6. The Mortgage gives Movant a first mortgage position in the Real Property. 

7.  The Debtor may have an interest in the Property by virtue of that certain 

Mortgage recorded on January 14, 2005, in Official Records Book 2649 at Page 4465, of 

the public records of Walton County, Florida (the “Junior Mortgage”) which was 

subsequently assigned to First Federal Savings Bank of Florida on July 13, 2005, which 

then assigned the Junior Mortgage to the Debtor on August 19, 2009.  A copy of the Junior 

Mortgage and assignments are attached hereto as Composite Exhibit “C”

8.   Any interest that the Debtor may hold in the Property is subordinate to 

Movant’s interest. 

. 

9. Borrowers have defaulted under the Note and Senior Mortgage by failing to 

make the payment due under the Note on June 1, 2009, and all subsequent payments. 
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10. On or about November 18, 2009, Movant instituted an action (the “State 

Court Action”) in the Circuit Court of the First Judicial Circuit in and for Walton County, 

Florida (the “State Court”), Case No. 09002365 CA, against the Borrowers, the Debtor and 

other defendants who may claim an interest in the Property. 

11. At the time of the filing of the foreclosure complaint in the State Court, Movant 

was unaware of the Debtor’s bankruptcy case and the imposition of the automatic stay. 

12. The value of the Property according to the Walton County, Florida Property 

Appraiser as of January 1, 2012 is $192,478.00 as is set forth in Exhibit “D”

13. As of December 6, 2011 Borrowers owe Movant $483,253.96 under the Note 

plus per diem interest of $28.04 per day.  See Affidavit attached hereto as 

 attached 

hereto. 

Exhibit “E”

14. Movant seeks relief from the automatic stay to enforce its rights against the 

Property, including obtaining a final judgment of foreclosure and a deficiency judgment 

against the Borrowers, but Movant will not seek any money damages or in personam relief 

against the Debtor.   

. 

15. Relief from the automatic stay is required because the Debtor is a necessary 

defendant to the foreclosure action because it appears to be a junior lienholder on the 

Property. 

16. As such, relief from the automatic stay is warranted because the Debtor does 

not have any equity in the Property.  The Debtor’s interest in the Property adds no value to 

the bankruptcy estate and the Property is not necessary to an effective reorganization. 

17. Alternatively, relief from the automatic stay is also warranted because the 

Debtor has failed to take any action to adequately protect the interests of Movant in the 

Property. 

18. Movant respectfully requests that the relief requested herein be granted nunc 

pro tunc to November 18, 2009, the date that Movant filed its complaint in the State Court, 

so that Movant is not forced to incur the additional expense and delay in having to re-file the 

foreclosure action in the State Court.   

19. Granting relief from the automatic stay to Movant nunc pro tunc to November 

18, 2009 will not result in the Debtor or the estate suffering any prejudice.  See In re IBI 

Sec. Serv., Inc., 158 B.R. 1, 3 (Bankr. E.D.N.Y. 1993) (relief from stay granted nunc pro 

tunc to date of filing state court complaint against debtor where it was determined that 
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debtor would not suffer any prejudice and where debtor did not contest the motion); see 

also In re Bresler, 119 B.R. 400 (Bankr. E.D.N.Y. 1990) (granting relief from stay nunc pro 

tunc to validate a foreclosure sale conducted one day after the bankruptcy filing).  

20. Movant has incurred attorneys’ fees of $650.00 and costs in the amount of 

$150.00 as a result of having to file this Motion. 

WHEREFORE, Bayview Loan Servicing, LLC respectfully requests this Honorable 

Court enter an Order:   

(i) lifting the automatic stay nunc pro tunc to November 18, 2009 so that it may 

be permitted to continue that pending foreclosure action in the State Court 

and to exercise of any and all of its in rem remedies as to the Debtor’s 

interest in the Property;  

(ii) finding that Bayview has incurred fees of $650.00 and costs in the amount of 

$150.00 as a result of having to file this Motion which may be recoverable 

against Borrowers pursuant to the Senior Mortgage and Note; and  

(iii) awarding such other relief deemed appropriate under the circumstances. 

Dated this 23rd day of January, 2012. 

E-mail: 

/s/ Gary M. Freedman____________________________                                                                                                          
Gary M. Freedman 
Florida Bar No.: 727260 
Scott N. Brown 
Florida Bar No. 663077 
Attorneys for Bayview Loan Servicing, LLC 
TABAS FREEDMAN SOLOFF MILLER & BROWN, PA 
One Flagler Building 
14 Northeast First Avenue, Penthouse 
Miami, FL 33132 
Phone: (305) 375-8171 
Fax: (305) 381-7708 

gary@tabasfreedman.com  
E-mail: scott@tabasfreedman.com 
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Edward J. Peterson: 

CERTIFICATE OF SERVICE 

 I HEREBY CERTIFY that on the 23rd day of January, 2012, I electronically filed the 

foregoing document with the Clerk of the Court using CM/ECF.  I also certify that the 

foregoing document is being served this day as follows: 

via electronic transmission to: 

epeterson@srbp.com 
Elena L. Escamilla: elena.l.escamilla@usdoj.com 
Arthur Spector: aspector@bergersingerman.com 
Amy Denton Harris: aharris.ecf@srbp.com 
Russell M. Blain: rblain.ecf@srbp.com 
Richard C. Prosser:  rprosser.ecf@srbp.com  
Jeffrey W. Kelley:  jeffrey.kelley@troutmansanders.com 
James D. Dantzler, Jr.:  david.dantzler@troutmansanders.com 
Paul S. Singerman:   singerman@bergersingerman.com 
James D. Gassenheimer:   jgassenheimer@bergersingerman.com 
David L. Gay:  dgay@bergersingerman.com 
 
via United States Mail, postage prepaid to: 
 
Taylor, Bean & Whitaker Mortgage Corp., 4901 Vineland Rd, Suite 120, Orlando, FL 32811; 
United States Trustee – JAX 11, 11, 135 W. Central Blvd., Suite 630, Orlando, FL 32801; 
 
All other interested parties and creditors listed on the Local Rule 1007(d) parties in interest 
list. 
 

 
/s/ Gary  M. Freedman___________________ 
Gary M. Freedman 
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Label Matrix for local noticing
In re: Taylor, Bean & Whitaker
Case 3:09-bk-07047-JAF
Middle District of Florida

American Home Mortgage Servicing, Inc.
c/o Anila Rasul
Kahane & Associates
8201 Peters Road, Ste 3000
Plantation, Florida 33324

American Home Mortgage Servicing, Inc.
c/o Bart T. Heffernan, Esq.
100 Cypress Creek Road, Suite 1045
Ft. Lauderdale, FL 33309 

Bank of the Ozarks as Successor*
c/o Patti W. Halloran, Esq.
Gibbons, Neuman et al.
3321 Henderson Blvd.
Tampa FL 33609 

Brodie & Laura Calder
c/o Schuyler Smith
118 W. Adams Street, #800
Jacksonville, FL 32202 

Craig & Lyndsi Crowell
c/o Schuyler Smith
118 W. Adams Street, #800
Jacksonville, Fl 32202 

Jody & Lacy McKnight
c/o Schuyler Smith
118 W. Adams Street, #800
Jacksonville, FL 32202 

Joh Crain
PO Box 13
Melbourne, FL 32902 

John A. Crain
PO Box 13
Melbourne, FL 32902-0013 

John Caine, Creditor
c/o S. Hunter Malin
P. O. Box 477
Jacksonville, FL 32201 

Land Settlement Services
c/o Barry Jay Warsch
100 Southeast 2nd Street, 36th Floor
Miami, FLorida 33131 

Land Settlement Services, Inc.
107 S. 4th Street
Lebanon, PA 

Michael C. Cabassol
c/o Donald R. Kirk
Fowler White Boggs P.A.
P.O. Box 1438
Tampa, FL 33601 

Michael C. Cabassol
c/o Donald R. Kirk, Esq.
and David W. Barrett, Esq.
Fowler White Boggs P.A.
P.O. Box 1438
Tampa, FL 33601 

Onewest Bank FSB
c/o Scott Weiss
1800 NW 49th Street Suite 120
Fort Lauderdale, FL 33309 

State of Michigan, Department of Treasury
Attn: Suann D. Cochran
3030 West Grand Bouelvard Suite 10-200
Detroit MI 48202 

The Bank of New York Mellon Corporation
JOHN C. BROCK, JR.
Albertelli Law
P.O. Box 23028
Tampa, FL 33623 

The Bank of New York Mellon Corporation,
as Truste
Shapiro & Fishman, LLP
4630 Woodland Corporate Blvd Suite 100
Tampa, FL 33614 

U.S. Bank National Association
David J. Miller
Albertelli Law
Attorney for Secured Creditor
P.O. Box 23028
Tampa, FL 33623 

U.S. Bank National Association
JOHN C. BROCK, JR.
Albertelli Law
Attorney for Secured Creditor
P.O. Box 23028
Tampa, FL 33623 

U.S. Bank National Association, as Trustee
for TBW
Shapiro & Fishman, LLP
4630 Woodland Corporate Blvd Suite 100
Tampa, FL 
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