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UNITED STATES BANKRUPTCY COURT ity ¢
MIDDLE DISTRICT OF FLORIDA MiDorg gy MRy o
JACKSONVILLE DIVISION T O Fiompg
In re: Chapter 11 Case
TAYLOR, BEAN & WHITAKER
MORTGAGE CORP., Case No. 3:09-bk-07047-JAF
REO SPECIALISTS, LLC, and Case No. 3:09-bk-10022-JAF
HOME AMERICA MORTGAGE, INC., Case No. 3:09-bk-10023-JAF
Debtors. Jointly Administered Under
Case No. 3:09-bk-07047-JAF
/
In re:
TAYLOR, BEAN & WHITAKER
MORTGAGE CORP., Case No. 3:09-bk-07047-JAF

Applicable Debtor.

RESPONSE TO OBJECTION TO CLAIM
NO. 3069 FILED BY DEAN AND MARGARET JOHNSTON

Debtor has failed in all regards, with respect to their Objection to Claim No. 3069, to
establish that the Claim should be disallowed. Debtor’s arguments are without any basis
in fact, law, or otherwise, and are therefore entirely void of any legal basis or merit.

The Claim, including all attachments, was filed in a timely manner on June 15, 2010.
See Exhibit A. The Claim should be allowed based on the record in the lawsuit as
Claimant’s lawsuit was undergoing appeal, and was unable to continue with the appellate
process as a result of Debtor’s bankruptcy filing. See Exhibit B. Moreover, the settlement

in the lawsuit that may have barred any recovery was therefore subject to review and
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possible reversal by the Nevada Supreme Court. The Debtor’s legal arguments, including
the defenses asserted by Debtor in the lawsuit, were also subject to possible adverse
appellate ruling considering the lawsuit was under appeal at the time when the stay was
imposed on the case. Accordingly, the Claim as presented in this case falls into the
category of a contingent, unliquidated claim, and is thus authorized by law and valid in
that the definition of “claim” includes contingent, unliquidated claims. See 11 U.S.C. §
101(5)(A).

Despite Debtor’s assertions, the supporting documentation attached to the claim fully
supports and validates the Claim. As previously indicated, the Claim is valid in that it
falls within the definition of what type of claim is allowed pursuant to section 101(5)(A)
which the supporting documentation in the Claim fully indicates.

The basis for the amount of the underlying proof of claim is Nevada District Court
case no. 08-CV-0063 and Nevada Supreme Court case no. 54053. The dollar amount
provided to the Court in the Claim represents an educated estimation of what a jury might
have awarded Claimant in a favorable verdict. In an attempt to help the Court arrive at its
own estimation, Claimant respectfully provides the following damage amounts to support
the Claim:

1. Actual damages allowed pursuant to NRS 598D.110(2)(a): $96,975.00
(mortgage payments on First Deed of Trust for one year times a
multiplier of 3), plus

2. General damages for Margaret A. Johnston’s emotional distress:
$76,025.00, plus

3. Punitive damages pursuant to NRS 42.005: $250,000.00.

Therefore, the total estimated damage amount equals $423,000.00. See also

Exhibit E (to verify mortgage payments made on First Deed of Trust).
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Furthermore, since the claim is contingent and unliquidated, an estimation of the
amount of the claim must be made out of necessity as the lawsuit that Claimant was
involved in was stayed by Debtor’s bankruptcy filing. Additionally, no definitive damage
amounts that Claimant is aware of were ever submitted to the Court by the Claimant
while the lawsuit was ongoing other than what is indicated in the initial complaint. See
Exhibit C at 2. Nevertheless, if the lawsuit had not been interrupted by Debtor’s
bankruptcy filing, the sum total of actual damages, possible general damages, as well as
punitive damages could have been awarded to Claimant by a jury pursuant to Nevada law
in an amount equal to or greater than the estimated Claim amount. See NRS 598D.110(2);
NRS 42.005.

Claimant also respectfuily requests that the Court take special notice of the fact that
Dean Johnston and Margaret Johnston (i.e., “the Claimant™) have now been locked out
of our residence for over three years, and have suffered terribly for a very long time
because of this. We strongly believe that being ejected in this manner from the property

that we legally own is a violation of Nevada law. See Hyman v. Kelly, I Nev. 179, 185-

186 (1865).

We therefore respectfully ask the Court to consider all the circumstances when
adjudicating this matter, including the fact that my wife, Margaret Johnston, is severely
disabled. She is very frail, has extreme difficulty walking, has possible Multiple
Sclerosis, and other severe ailments that I will not mention in this pleading in an effort to
protect her dignity. I am certain the Court would be astounded to learn just how much her
health and well-being have suffered after having been locked out of our property by TBW

on two separate occasions and for well over three years. How much I have suffered is
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really of no consequence to me. My only concern is just how much my wife has suffered
now for 50 many years.

With all due respect to the Court, no one could know how difficult it has been for us
to be forced out of our home that we still own, and not be able to get back in to it. This is
what we were trying to do in a judicial manner, until we were forced to stop our judicial
pursuits to be reinstated into our property pursuant to Nevada law. NRS 598D.010 et seq.

TBW has been able to pursue their judicial endeavors under the laws of the United
States and under the U.S. Constitution. We have not been as fortunate as we have not
been able to do the same. Instead, we have been forced to live in motels, hotels, and in
our car. Where is our justice? Maybe we will get something monetarily from this Claim
depending on the Court’s decision. My wife and [ truly feel the amount of our Claim is
justified, and of course, we will respect whatever decision the Court renders regarding
this matter.

We truly respect the law, and TBW’s rights as well. But we also submit to the Court
that it is a violation of our rights under the 14™ Amendment to the U.S. Constitution to
have been forced to vacate our property in view of the fact that we, as owners of the
property, have the exclusive right to use the property:

Property is more than the mere thing which a person owns.
It is elementary that it includes the right to acquire, use, and

dispose of it. The Constitution protects these essential
attributes of property.

Buchanan v. Warley, 245 U.S. 60, 74 (1917) (emphasis added).

Accordingly, we feel that a terrible injustice has been inflicted on two citizens of the
United States that is beyond comprehension, and that has yet to be addressed or judicially

corrected. Maybe someday some type of justice will find its way to us.
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Finally, in view of the fact that Debtor asserts they no longer have a continuing
interest in the loan, and have no ability to provide equitable relief sought in the
complaint, does not nullify the fact that Claimant has a valid Claim against Debtor,
Claimant has a valid Claim against Debtor as Debtor filed for bankruptcy over one year
after Claimant’s lawsuit had been filed against them. The Claim initiated by Claimant is
therefore valid in every regard as the automatic stay initiated by Debtor’s bankruptcy
filing stopped the adjudication of Claimani’s case thereby giving rise to a valid Claim
against Debtor. 11 U.S.C. § 362(a)(1); 11 U.S.C. § 101(5)(A).

Claimant respectfully reserves the right to amend this response, to object on
additional grounds not set forth herein, and/or to respond to any further objections by
Debtor not presently set forth herein. By filing this response, the Claimant does not waive
the right to file further responses or respond to avoidance actions or other causes of
action by the Debtor.

CONCLUSION

For the foregoing reasons, Dean Johnston and Margaret Johnston request that the
Court overrule the Objection to Claim No. 3069, and allow the Claim in its entirety as

submitted by Claimant, and grant Claimant such other and further relief as is just and

appropriate.
Respectfully submitted,

d:/ A) "5‘\4’&; C?//o/‘z &) 2~
Dean A. Johnston Z / Date

P.O. Box 10568

Zephyr Cove, Nevada 89448
(775) 790-3266

djbj2 1 @netzero.net
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- S b %gi %"2 ;_‘2’ ,: .
M%gag. A.Jo n ate
P.O. Box 10568
Zephyr Cove, Nevada 89448
(775) 790-3266

djbj21(@netzero.net
Enclosures (32)

cc: Alisa Paige Mason, Fsq.
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EXHIBIT A
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: PTCY:COURT =y
WIDOUE DISTRICT. OF FCORIDATE o) PROOF OF CLAIM

.JAC KSONVILLE DIVISION

TPL.  ANET T AT AL T, LN
In re; Case Number:
TAYLOR, BEAN & WHITAKER MORTGAGE CORP. 3:09-bk-07047-JAF

NOTE: This form shouid nol ba used 1o maka a ciaim lor an administrative expensa arising Check

after the commencemant of the case. A "requast” for payment of an administrative I..j.,,me d,,mh::ﬂy: :‘,,,:;‘ .;: that

axpense may be filed pursuant 1o 11 U.S.C. § 503. daim relming 1o your chaim . Attach
copy of stalement giving particulars.

Nama of Credltar and Address: the person or clther entity to whom the deblor owes money or property
Y. pleasa crosg out pra-printod adaroas and weits in change of address

S R RALAMHINE 2resc0s1025757
AEEPRROOBIRARRION
ROORC

bean and Margaret Johnston
P.0O. Box 10568

Zephyr Cove, NV 89448
- If you have aiready filed a proof of claim with the

F T E N Bankruptcy Caurt or BMC. you do not reed to file again.
hBEkBa ﬁacress is where Notice is 1o be sent. THIS SPACE IS FOR COURT USE ONLY

Namg and address where payment should be t (it dafferenl fram above} D ¢ D Check this box 1o indicate that this
hack this box if you are

tJUN 15 Zmu ihe debtor o trustea in this claim amends a previously filed claim.
oase: Claim Number (if known).
CLERK. 14 S SANKELPICY COURT. 1 Filed on:
Payrment Telephone Numbe 52 190—3266!&““—5 DISTRICT OF FLORIDA

1. AMOUNT OF CLAIM AS OF DATE CASEFRED ¢

it all or part of your claim is secured, complete lem 4 be#ow%ver
If alt or part of your claim is entitled lo priority, comglete item 5.

ngern -claim estimated at $423 000.00. See ATTACHMENT 1.

f your claim is unsecured, do not complete item 4

Check this box if claim includas iierast ac other charges in addition ta the principal amaunt of claim. Attach itemized statersent of interest ar chargas.

2. BASIS FOR CLAIM: . : (See instuctions |3. LAST FOUR DIGITS OF ANY NUMBER BY WHICH CREDITOR
. Lawsuit that was filed #2ond #a0n  ||DENTIFIES DEBTOR:
against debtor. See ATTACHMENT 2. reverse sido.) 3a. Dabtor may have sched cCOuMd Bs: T T
4, SECUR LAIM i i i
ECURED G FSm mmruw_on #4 on reversa side.) Sacured Claim Amount: § . N .
Check the apprapriate box if your claim is secured by a lien on DQ NOT includa the pricdly portion of
praperty of a night of sef off and provide the requasted information ' ‘ your claim here.
Nature of property or right of setoff: Unsecured Claim Amaunt.  §
Describe:
. a5 of lime case fked included in 3acursd claim,
[] Reat Estate D Motor Vehicle [_] Other Amount ot airearage and other chargos " e
Value of Propenty:  § R Am interoat RB‘H o ifany: 5 Basis for Perfection:
5. PRIORITY CLAIM
[0 Amount of Claim Enided to Priarity under 11 US.C. Include ONLY the prioeity portion of
§507(a}. If any portion of your claim fals in one of the Unsecured Priority Claim Amount:  $ your ungecured claim here.

following categedes, check the Dox and state the amount,
You MUST specify the priority of the ciaim:

A ) Up 10 $2,425° of deposits toward purchasa, lease, or rantsl of propacty or

[ omastic support obkgations under 11 U.5.C. § S07(a)(1)(A} or (aX 1XB). = seprviccs for persgnat, family, or househokt use <11 U.S.C. § mp;(axn_
Wages, salanes. or commissions (up o $10,950%), eared within 180 days " o

U betore filing of the darkruptey petition or cessation of the debtor's D Taxes o penafiies 1o govemmental units - 11 U.5.C. § S07(aK8).
busineas, whichever is eariier - 11 U.8.C. § 507(aN4). [ Other - Specity appicable paragraph of 11 U.S.C. § 507(a) {

U Contributions to an employse benefit plan - 11 U.S.C. § 507(aK5]. * Amounts are subject to adjustment an 4/1/10 and avery 3 years theresiter

with respec! 10 casas commenced on or after tha data of adfustment.

6. CREDITS: The amount of all payments on this claim has been credited for the purpose of making this proof of ciaim.

7. SUPPORTING DOCUMENTS: Aftach regacted copies of supporting documents, such as promissory notes, purchase orders, invoices, itemized
staiernents of runming accounts. contracts. count judgments, morigages. and security agreamaents. You may also attach 3 summary, Attach radacied coples of
evidance of perfection of a sacurity interest. {See definition of “redacted” on reverse sida.) i the documents are not available, please explain.
DATE-STAMPED COPY To receive an acknowledgment of the filing of your claim, DO NDT SEND DRIGINAL DOCUMENTS. ATTACHED
enclose a stampad, self-acldressed envalope and copy of this proof of ¢taim. DOCUMENTS MAY BE DESTROYED AFTER SCANNING.

The original of this compieted proof of claim form must be sent by mail, hand, courier or avemight delivery {facsimile, THIS SPACE FOR COURT
{elecopy or other efectronic: means NOT accepled), so that it is actually received on or before 5:00 p.m. prevaiting USE ONLY
Eastern Time on June 15, 2010, the Bar Date (as defined in the Bar Date Notice).

By Regular Mail to: By Hand, Courier, Or Overnight Delivery to: B & WMortgage Corp.
BMG Groug, Inc. BMC Group, Inc.

Attn: Taylor, Bean & Whitaker Morigage Corp. Claim Processing Attry; Taylor, Baan & Whitaker Mortgage Corp. Claim Processk mm mu“m m m '
PO Box 3020 18750 Lake Drive East
Channassan, MN §5317-3020 Chanhassen, Mit 55317 e — ._m_———-—)

DATE SIGNAT rson filing this claim must &igr\it. Sign.a inj name and title, if any, of the creditar or other person authorized lo file this claim
6/10/2010 ddress andA®pohonp nuthber ilfarnt fhom the notice address above. Attach copy of power of attomay, if any.

Panatty for presenting Iraudulent claim is a fine of up 1o $500.000 or imprisonmengfor up io 5 years, or both, 18 U.5.C. §§ 152 AND 3571,
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ATTACHMENT 1
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ATTACHMENT 1

Creditors assert a contingent claim against debtor estimated
at $423,000.00 (more or less depending on how this matter is
adjudicated) based on Nevada District Court case # 08-Cv-0063
and Nevada Supreme Court case # 54053. See ATTACHMENT 2.

Furthermore, creditors are the legal OWnefs of the real
property in dispute in the aforementioned Nevada court case _
numbers. See ATTACHMENT 3. The First and Second Deeds of Trust
are also included herein to further prove creditors have a valid
contingent claim as herein stated against debtor. See ATTACHMENT

4.

Scanned:; 6/15/2010-2:09:08 PM
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ATTACHMENT 2



Jeftrey A, Dickersam, Esq.
9655 Garewsy Dr., Suite B
Reno, NV. 89521
(775) 786-6664
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RECEIVED

CASE NO. (08-CN -000 > FEB 20 2008
T DOUGLAS COLMTY
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DISTRICT COURT CocREDGEFEB 20 PM 4: 24
B;zaaﬂgf,Eék GRIFFIN
WWWILFERT-OEPUTY
IN THE NINTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF DOUGLAS
MARGARET JOPNSTON, (EXEMPT FROM ARBITRATION:
husband and wife, - ' EQUITABLE RELIEF REQUESTED)
Plaintiffs, |

VS.
MORTGAGE ELECTRONIC

REGISTRATION SYSTEM, INC ., as
nominee for TAYLOR BEAN & WHITAKER
MORTGAGE CORPORATION, foreign
corporations,

Defendants. ;

Plaintiffs, for their Complaint aga_inst Defendants, and each of them, complaih and aver
as follows: ' |

1. Plaintiffs are husband and wife and are the owners of property commonly
referred to as 207 Bedell Way Zephyr Cove, NV 89448. On or about January 8, 2008,
Defendants caused to be served a notice of default and election to sell under a'éeed of trust
with respect to said property, alleging a mortgage or deed of trust to secure a note inthe sum
of $376,000.00 in favor of Defendants, with a right of redemption expiring February 18, 2008.
Exhibit A hefeto.. ‘

2. The subject mortgage wés a no-document mortgage and Defendants and their
predecessors and/or successors failed to take any steps to ascertain the ability of Plaintiffs to

repay the subject loan by its terms or otherwise prior to making a home loan on the property.

1
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3. Nevada law provides by statute and otherwise that such “no-doc” loans can only
be enforced under limited circumstances which are not applicable here, and which further’
provide for remedies to the makers of such notes for actual damages sustained, with a
multiplier, as well as equitable remedies including enjoining the subject foreclosure.

4. Pursuant to said statutes, and common law, Plaintiffs are entitled to an
immediate injunction enjoining Defendants from foreclosing upon said property under the
molrtgage and deed of trust and promissory note, and are further entitled to judgment in their
favor for damages sustained as a result of the violation in making this loan without proper
investigation as to Plaintiffs’ ability to pay, which damages exceed the sum of $10,000 in
amount.

5. Plaintiffs are informed and believe and thereon aver that the subject lending .
practice is a predatory lending practice and that they are not the only ones, but that there are
similarly situated individuals within the State of Nevada subject to the same conduct of the
Defendants. Plaintiffs therefore allege on information and belief that the conduct of the
Defendants was wilful, malicious, fraudulent and oppressive, entitling Plaintiffs to an award of
punitive damages. Plaintiffs may also seek certification under NRCP 23 with respect to
liability. |

WHEREFORE, Plaintiffs pray forjudgment in their favor and against Defendants, jointly
and severally, for the aforementioned equitable relief, damages, reasonable attorney’s fees

and costs of suit, and such other and further relief as the Court deems just and proper.

DATED Z{g( [

2
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VERIFICATION

We are the Plaintiffs herein and have read the within and foregoing Complaint and

know the contents thereof; that the same is true of our own knowledge, except as to those
matters stated on information and belief, and as to those matters we believe them to be true.

We declare under penalty of perjury that the foregoing is true and correct.

DATED 2//5/200§

DATED &/ (Tzilz,w vy
NN

3
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DOUGLAS COUNTY DISTRICT COURT
DOUGLAS COUNTY, STATE OF NEVADA
AFFIRMATION
Pursuant to NRS 239B.030
The undersigned does hereby affirm that the preceding document, “VERIFIED
COMPLAINT (EXEMPT FROM ARBITRATION: EQUITABLE RELIEF REQUESTEDY", inCase

No. ___, DOES NOT contain the Social Security Number of any

person.

DATED this QO _ day of M 2008.

gmature

4
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IN THE SUPREME COURT OF THE STATE OF NEVADA

DEAN JOHNSTON AND MARGARET No. 54053
JOHNSTON, HUSBAND AND WIFE,
Appellants,

V8. : :
MORTGAGE ELECTRONIC |
REGISTRATION SYSTEM, INC,, AS FILED
NOMINEE FOR TAYLOR BEAN &

WHITAKER MORTGAGE FEB 05 2010 -
CORPORATION, FOREIGN TS LA
CORPORATIONS, : gt
Respondents. OEPUTVCLE

ORDER DISMISSING APPEAL

Respondent Mortgage Elggj;rgnjg Registration System, Ing,

In responding to the November 20, 2010, order directing a
status report issued by this court, appellants indicated that respondent
Moftgage Electronic Registration System, Inc. (MERS) is ndt properly a
respondent to this appeal because it was never served in the dnderly'mg
action. Likewise, respondent Taylor Bean & Whital&er. Mortgage
Corporation indicated, in its response to our order directing a status
report, that MERS never appeared in the underlying action.! Accordingly,
because it appears that MERS is not a proper respondent to this appeal,
we dismiss the appeal as to MERS.

1Counsel for Taylor Bean has further indicated that it does not
represent MERS on appeal. As a result, the clerk of this court shall
remove the law firm of Alverson Taylor Mortensen & Sanders from being
listed as counsel of record for MERS on the court’s docket.
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Respondent Taylor Bean & Whitaker Mortgage Corporation

On August 28, 2009, this court received notice that Taylor
Bean filed a Chapter 11 bankruptcy petition on August 24, 2009, in the
United States Bankruptey Court for the Middle District of Florida. The
filing of a bankruptey petition operatés to stay; autoﬁxaticaliy, the
“continuation” of any “judicial . . . action . . . against the [bankruptcy]
debtor.” 11 U.S.C. § 362()(1). An appeal, for purposes of the automatic
bankruptey stay, is considered a continuation of the action in the trial
court. See. ¢.g., Ingersoll-Rand Financial Corp. v. Miller Min, Co., 817
F.2d 1424 (9th Cir. 1987). Consequently, an appeal is automatically
stayed if the debtor was the defendant in the underlying trial court action.
Id. A review of the district court documents submitted to this court
pursuant to NRAP 3(e) reveals that Taylor Bean was a defendant in the
action below. Accordingly, the automaf:ic bankruptcy stay applies to this
appeal. .

- Given the applicability of the automatic stay, this appeal may
linger indefinitely on this court's docket pending final resolution of the
bankruptcy proceedings. Accordingly, we conclude that judicial efficiency
will be best served if this appeal is dismissed without prejudice to
appellants’ right to move to reinstate their appeal against Taylor Bean
upon the lifting of the bankruptcy stay. Because a dismissal without
prejudice will not require this court to reach the merits of this appeal and
i3 not inconsistent with the primary purposes of the bankruptcy stay—to
provide protection for debtors and creditors—we rfurther conclude that
such a dismissal will not violate the bankruptcy stay. See Dean v. Trans
World Airlines, Inc., 72 F.3d 754, 756 (9th Cir. 1995) (holding that a post-

bankruptcy dismissal will violate the automatic stay “where the decision
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to dismiss first requires the court to consider other 1g3ues presented by or
related to the unﬂerlying case”); see also IUFA v. Pan American, 966 F.2d
457, 459 (9th Cir. 1992) (holding that the automatic stay does not preclude

dismissal of an appeal so long as dismissal is “consistent with the purpose
of [11 U.S.C. §362(a)]").

' Accordingly, we dismiss this appeal as to Taylor Bean. This.
dismissal is without prejudice to the parties' right to move fox;
reinstatement of this appeal upon either the lifting of the bax_lkruptcy stay
or final resolution of the bahkrupt-éy proceedings

It is so ORDERED.2
Mﬁe; 5

Tibbons

¢c:  Hon. David R. Gamble, District Judge
Lester H. Berkson, Settlement Judge
‘Mortgage Electronic Registration System, Inc.
Jeffrey A Dickerson
Alverson Taylor Mortensen & Sanders
Douglas County Clerk

2[n light of this order, we deny as moot all motions currently
pending in this appeal.

i B R R ST, o S
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ATTACHMENT 3
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Douglas County Assessor's Office Search

Active Parcel Numbar. Mﬂaﬂ;‘m

1418.34-111-021 oo

Acdrear: " atansicd vaier

207 BEDELL WY, Land Volue, $43,750

TAHOE DCUGLAS SEWER Impv, Vatun-  $4.8%0 Srorie
CAVE ROCK VILLAGE

Assazsed Cwrer:

JOHRSTON, DEAN E MARCAHEY

2O BAX 10568
ZEPHYR COVE, NV B0d4B

Tax Abatemnant Sistus:
Ownar

Annual Taxes

Lagal Owner: s
JOHNSTON, DEAN & MARGARET

L sl

http://assessor.co.douglas.nv.us/database/2008/parcel/data.cfm?ParcelNum=141834111021...

Rezisnca Bqh

Pravious (OLDL Parcal Number,

O00-92: 143100
& 3 Frop.fl‘ﬂ_‘y" Nama
-
5 e CAVE ROCK
20 VILLAGE

Assetsed Value 348580 | Original Const YR 19431 Lot 3
w0 S5 2 a0 IDfD -

r Composive Const YR 1857 Block z
M Tousl Q040

Acras

RIS

Photos de n necessarily.de;;ict tha current
appearance of the propery.

.Scanned: 6/15/2010-2:09:09 PM
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ATTACHMENT 4
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v

!

02%9/2#06 03: 00 683802

i PM Deputy: SD

Parcel Number: 1418-34-111-021 CONFORMED COFY
Requested By:
RECORDING REQUESTED BY FIRST CENTEMNIAL TITLE CO OF
NV
Name: Taylor, Bean & Whitaker 8lortgage C Douglas County - NV
Y rigage Corp. Waneru%hristan ~ Recorder
RETURNTO . Page: 1 ©Of 15 Fee: 28.00

: BK-0906 PG~ 1161 RPIT: 0.00
Name: Taylor, Bean & Whitaker Mortgage Corp. i

1417 Morth Magnotia Ave.
Address:  Ocala, FI. 34475

{Space Above This Line For Recording Data}

\$dFEL-CT DEED OF TRUST

MIN: 100029500013526011

DEFINITIONS

Words used in nildple sections of this docuwent are defined below and other words are defined in Sections
3, 11,13, 18, 20 and 21. Certain rules regarding the usage of words used in this document are also provided
in Section 4.

(A) “Security Instrument®” means this document, which is dated August 29, 2006
together with all Riders to this document.

(B} “Borrower” is Dean Johnston and Margaret Johnston, Husband and Wife As Joint
Tenants )

Bonrower is the trustor under this Security Instroment.
{C) *Lender” is Taylor, Bean & Whitaker Mortgage Corp.
Lender is a a Florida Corporation ' organized and existing under

the laws of FL . Lender's address is
1417 North Magnolia Ave, Qcala, Fl. 34475

(D “Trustee” is Flrst Centennial Title

{B) *“MERS" is Mongage Elecixonic Registration Systems, Inc. MERS is a separate corporation that is
acting solely as a nomince for Lender and Lender’s successors and assigns. MERS fs the beneficlory under
this Security Instrument. MERS is organized and existing under the Iaws of Delaware, and has an address
and 1etephone number of P.O. Box 2026, Flim, M1 48501-2026, tel. (888) 679-MERS,
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(F} ‘“Note” means the promissory note signed by Borrower and dated August 29, 2008
The Note. states that Borrower owes Lender Three Hundred Seventy Six Thousand and no/100

: Dollars (U.S. $378,000.00 )
plus interest, Borrower has promised to pay this debt in regular Periodic Paymeats and m pay the debt in full
not later than September 01, 2036

{(G) “Property” means the property that s described befow under the heading “Transfer of Rights in the
Property.”

(H) “Loan”.means the debt evidenced by te Note, plus intercst, any prepayment charges and late charges
due under the Note, and all sums due under this Security Instrument, plus interest. :

{I} *Riders” nteans alt Riders (o this Secunty Instrument that are executed by Borrower. The following
Riders are 1o be execited by Bomower [chock box as applicable]:

D Adjustable: Rate Rider D Condominium Rider D Second Home Rider
[ Baltoon Rider [] Ptanned Unit Development Rider ] Othex(s) specify}
[ 1-4 Famity Rider {(] Biweekiy Payment Rider

(I} ‘“Applicable Law* means all controlling applicable federat, state and focal statutes, regoiations, ordinances
and administrative sles and orders (that have the effect of law) as well rs alt applicable final, non-appealable
judicial opinions.”.

(K} “Community Association Dues, Fees, and Assessments” means ail dues, fees, assessments and other
charges that are imposed on Borrower or the Property by a condominium association, homeowners association
or similar organization. i

(L) ‘Electronic Funds Transfer” menns any transfer of funds, other than a transaction originated by
check, draft, or sindlar paper insrument, which is initiated through an electronic terminal, telephonic
instrument, computer, or magnetic tape 50 as to order, instruct, or anthorize a financial institution to debit or
credit an account. Such teqm inclndes, but is not limited to, point-of-sale transfors, antomated teller machine
transactions, transfers initiated by telephone, wire transfers, and avtomated clearinghonse transfers.

(M) “Escrow Items” means those items that are described in Section 3.

(N) “Miscellaneous Proceeds” means any compensation, settlement, award of dmnages, or proceeds paid
by any third party (other than insurance proceeds paid under the coverages described in Section 5) for
(i} damage to, or destruction of, the Property; (ii) condemnation or other taking of all or ay part of the
Property; (iii) conveyance in lien of condemnation; or (iv) misrepresentations of, or omissions as to, the
value and/or condition of the Property.

(0) ‘Mortgage Inmrance” means insurance protecting Lender against the nonpayment of, or defanlt on,
the Loan,

. (P} *Pertodic Payment” means the regularly scheduled amomst due for {i) principal and interest under the
Note, plus (i} any anounts under Section 3 of this Secusity Instrument.
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Q) “RESPA” means the Real Estate Setflement Procedures Act {12 U.5.C. §2601 et seq.) and jts implementing
egulation, Regulation X (24 C.F.R. Part 3500), as they might be amended from fme (o time, or any
dditional or successor legislation or regulation that governs the same subject matter. As used in this Security
nstrument, “RESPA" refers to all requirements and restrictions that are imposed in regard 10 a “federally
elated mortgage loan™ even if the Loan does not qualify ag a “federally related mortgage loan” under RESPA.

R) “Successor in Interest of Borrower” means sy party that has ken title to the Property, whether or
10t that party has assnmed Borrower’s obligations under the Note and/or this Security Instroment.

[RANSFER OF RIGHTS IN THE PROPERTY

[he beneficiary of this Securily Instrument is MERS (solely as nomines for Lender and Lender’s sucessors

wd assigns) aad the successors and assigns of MERS, This Secwrity Instrument secures to Lender: () the

‘epayment of the Loan, and all rencwals, cxtensions and modifications of the Note; and (ii) the performance

f Borrower’s covenaitts and agreements under this Security Instrument and the Note. For this parpose,

Borrower irrevocably grants and conveys to Trustee, in trust, with power of sale, the following described

aroperty located in the County © of Miisiow Douglas
[Type of Rocording furisdictfoun] ' (Name of Reconding Jurisdiction

Ser Attached Exhlibit A,

(1f the tegal description is a metes and bounds description, the name and mailing address of the preparer is:
Taylor, Baan & Whitaker Mortgage Corp,

1417 North Niagnolia Ave
Ocala, FL 34475 ‘ )
which cummently bas the address of 207 Bedell Way
{Street]
Zephyr Cove . Nevada 89448 (“Property Address"):
(City) [Zip Code)

TOGETHER WITH all the improvements now of hereafter erected on the property, and all casements,
appurtenances, and fixtores now or hereafter a pan of the property. All replacements and additions shall also
be covered by this Security Instriment. AR of the foregoing is referred to in this Security Instrument as the
“Property.” Borrower understands and agrees that MERS holds only logal title to the interests gramted by
Borrower in this Security Instrumment, but, if nzcessary 1o comply with law or custom, MERS (as nominee for
Lender and Lender's successors and assigns) has the right: to exercise any or all of those interests, including,
but not limited to, the right to foreclose and sell the Property; and to take any action required of Lender
including, but not Hmited to, releasing apd canceling this Security Instrament.
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MIN: 100029500013526144
DEFINITIONS
Words used in multiple sections of this document are defined

3, H}, 12,17, 19, and 20. Certain rules regarding the usage of
in Section §5.

(A} “Security Instrument” means this document, which is dated August 29, 2006

together with a)l Riders to this docurnent.

below and other wards are defined in Sections
words used in this document arc also provided

(B) “Borrower” L Dean Johnston and Margaret Johnston, Husband and Wife As Joint

Tonants

Bomower is the trustor under this Security Instrvment.

(C) “Lender” is Taylor, Bean & Whitaker Mortgage Gorp.

Lznderis 2 a Florida Corporation
the Jaws of FL.
1417 North Magnolia Ave, Ocala, FL. 34475

organized and existing vnder
- Lender's address is

(D} “Trustee™ is JM Title LIC, a Neved Limited Lianility Compeny DBA Frist Omtennial

Titie Company of Bevoda

(E) “MERS” is Mortgage Electionic Registration Systems,

Inc. MERS is a separate corporation that is

actling solely as # nominee for Lender and Lender’s successors and assigns. MERS ks the beneficiary nnder
this Security Instrument. MERS is organized and existing under the laws of Delaware, and has an address

mad telephone number of P.O. Box 2026, Flint, ME 48501-202

L
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(F) ““Mote” means the promissory note signed by Borrower and dated August 29, 2006
The Noto states that Bomower owes Lender Forty Seven Thousand and no/100

Dollacs (.5, $47,000.00 3
plus interest. Bomrower has promised to pay this debt in regular Periodic Payments and 1o pay the debt in full
not later than ~ September 01, 2621

(G) "Property” means the property that is described below under the heading “Transfer of Rights in the
Property.”

(H) *Loan” means the debt evidenced by the Note, plus intercst, any prepayment dmrges and lamdmyes due
under the Note, if allowed under Applicable Law, and all sums due undes this Security Instrament, plus interest.

(I “Riders” means all Ridess to this Security Instrument that are executed by Bomower. The following
Riders are 10 be executed by Barrower {check box as applicable]:

[] Adustable Rate Rider || Condomininm Rider [] second Home Rider
[K] Ballcon Rider f:] Planned Unijt Development Rider D Biweekly Payment Rider
{ "} Home Improvement Rider [_] Revocable Trust Rider
[] Otherts) [specity)
() “Applicable Law” means all controlling applicable federal, statc and local smtutes, regulations, ordinances
and administrative rufes and orders (that have the effect of law) as well as all applicable final, non-appealable
judicial opinions.
(X 'Wunily Assoclation Dues, Fees, and Assessments” means all dues, fees, assessments and other

charges that are imposed on Borrower or the Property by a condominiun association, homeowners association
or similar organization.

{L) “Blectronic Funds Transfer™ means any transfer of funds, other than a transection originated by

check, draft, or similar paper instument, which iz iitiated dwough an electvonic terminal, telephouic
instrument, compuder, or magnetic tape 50 as to order, instroct, or swthorize a financial institntion to debit or
credit an account. Such term includes, but is not limited to, point-of-sale ransfers, automated teller machine
transactions, transfers initiated by telephone, wire transfers, and automated clearinghounse transfers.

(M) “Escrow Iteras” means those items that are described in Soction 3.

{N} “Misceflancous Proceeds” means any compensation, sctflement, award of damages, or proceeds paid
by sny third party (other than insurance procceds paid wnder the coverages described in Section 5) for:
{) damage o, or destruction of, the Property; (ii) condemmarion or other taking of all or any part of the
Property; (jii) conveyance in lien of condemnation; or (iv) misrepresentations of, or omissions as to, the
value and/or condition of the Property,

(0} “Mortgage Insurance” means insurance protecting Lender against the nonpayment of, or default on,
the Loan. .
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{P) ‘Perlodic Payment” means the regulacly scheduled amount due for (i) principal and interest undez the
Note, plus (i) any amounts under Section 3 of this Security Instrameat.”

(Q) “RESPA’ means the Real Estate Seitflement Procedures Act (12 U.S.C. § 2601 et seg.} and its implementing
regulation, Regulation X (24 CFR. Part 3500), as they might be amended from time to time, or oy
additional or successor legislation or regulation that governs the same subject matter. Az used in this Security
Instrument, “RESPA™ refers to all requirements and restrictions that are imposed in regard o a “federally
relarsd mortgege loan™ even if the Loan does not qualify as a “federally related mortgage loan™ under RESPA.

{R) “Successor In Interest of Borrower” means any party that has wken title to the Property, whether or
not that party has asswuned Borrower's obligations under the Note and/or this Security Instrument.

TRANSFER OF RIGHTS IN THE PROPERTY

The beneficiary of this Security Instrument is MERS {solely as nominec for Lender and Lender’s successors
and assigns) and the successors and assigns of MERS. This Security Instrument scoures o Leaden: (i) the
repayment of the Loan, and all renewals, extensions and modifications of the Note; and (ii) the performance
of Borrower's covenants and agreements under this Security Instroment and the Note. For this purpose,
Borrower jmevocably grants and conveys to Trustee, in trust, with power of sale, the following described
property located in the County - of Widdligyd Douglas
[Type of Recording Jurisdiction] {Name of Recording Jurisdiction]
See Attached Exhibit A.

(1 the legal description is a metes and bounds description, the name and mailing address of the preparer is:

Taylor, Bean & Whitaker Mortgage Corp.
1417 North Magnolia Ave

which currently bws the address of 207 Bodalt Way
[Stoer]
Zephyr Cove , Nevada 39448 (‘Property Address™):
[City) [Zip Code]

TOQETHER WITH sll the improveents now of hereafter esected on the property, and all easements,
appustervances, wid {ixtwes now or heveafier & part of the propesty. All replacements and additions shall also
be covered by this Security Instrument. All of the foregoing is referred 10 i this Security Instrument as the
“Propety.” Borrower undersiands and agrees that MERS holds only logal tille to the interests granted by
Borrower in this Security Instrument, but, if necessary to comply with law or custom, MERS (as nominee for
Lender and Lender's succeasors and assigns) has the right: to exercise any ot alt of those interests, including,
NEVADA DEED OF TRUST—Single Fanily—Secomdary Lien
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EXHIBIT B
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IN THE SUPREME COURT OF THE STATE OF NEVADA

DEAN JOHNSTON AND MARGARET No. 54053
JOHNSTON, HUSBAND AND WIFE,
Appelants,

v8s, . .
MORTGAGE ELECTRONIC ‘
REGISTRATION SYSTEM, INC., AS FILED
NOMINEE FOR TAYLOR BEAN &
WHITAKER MORTGAGE FEB 05 2010
CORPORATION, FOREIGN TRAGIE K. LINDEMAN
CORP ORATIONS, . :'LERK ﬁ SUPREME COURT
Respondents. DEPUTYC

ORDER DISMISSING APPEAL

Respondent Mortgage Electronic Registration System, Inc,

In responding to the November 20, 2010, order directing a
status report issued by this cowrt, appellants indicated that respondent
Moftgage Electronic Registration System, Inc. (MERS) is not properly a

respondent to this appeal because it was never served in the ulnderlying

action.  Likewise, respondent Taylor Bean & W'hitak/er. Mortgage
Corporation indicated, in its response to our order directing a status
report, that MERS never appeared in the underlying action.! Accordingly,
because it appears that MERS is not a proper respondent to this appeal,
we dismiss the appeal as to MERS.

1Counse! for Taylor Bean has further indicated that it does not
represent MERS on appeal. As a result, the clerk of this court shall
remove the law firm of Alverson Taylor Mortensen & Sanders from being
listed as counsel of record for MERS on the court’s docket.
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Respondent Tavlor Bean & Whitake age Corporation

On August 28, 2009, this court received notice that Taylor
Bean filed a Chapter 11 bankruptcy petition on August 24, 2009, in the
United States Bankruptey Court for the Middle District of Florid_:a. The
filing of a bankruptcy petition operates to stay; autoﬂmaticany, the
“continuation” of any “judicial . . . action . . . against the [bankruptcy]
debtor.” 11 U.S.C. § 362(a)(1). An appeal, for purposes of the automatic
bankruptcy stay, is considered a continuation of the action in the trial
court. See e.g.. Ingersoll-Rand Financial Corp. v. Miller Min. Co., 817
F.2d 1424 (9th Cir. 1987). Consequently, an appeal is automatically
stayed if the debtor was the defendant in the underlying trial court action.
Id. A review of the district court documents submitted to this court
pursuant to NRAP 3{e} reveals that Taylor Bean was a defendant in the
action below. Accordingly, the automafic bankruptey stay applies to this
appeal. _

- Given the applicability of the automatic stay, this appeal may
linger indefinitely on this court's docket pending final resolution of the
bankruptcy proceedings. Accordingly, we conclude that judicial efficiency
will be best served if this appeal is dismissed without prejudice to
appellants’ right to move to reinstate their appeal against Taylor Bean
upon the lifting of the bankruptcy stay. Because a dismissal without
prejudice will not require this court to reach the merits of this appeal and
is not inconsistent with the primary purposes of the bankruptcy stay—to
provide protection for debtors and creditors—we vfurther conclude that
such a dismissal will not viclate the bankruptcy stay. See Dean v. Trans
World Airlines, Inc., 72 F.3d 754, 756 (9th Cir. 1995) (holding that a post-

bankruptcy dismissal will violate the automatic stay “where the decision
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to dismiss first requires the court 1o consider other issues presented by or
related to the urfderlying case™); see also JUFA v. Pan American, 966 F.2d
457, 459 (9th Cir. 1992) (holding that the automatic stay does not preclude

dismissal of an appeal so long as dismissal is “consistent with the purpose
of [11 U.S.C. §362(a)]").

' Accordingly, we dismiss this appeal as to Taylor Bean. This .
dismissal is without prejudice to the parties’ right to move for;
reinstatement of this appeal upon either the lifting of the bankruptcy stay
or final resolution of the bahhupﬁy proceedings .

It is so ORDERED.2

'Gibbons

cc:  Hon. David R. Gamble, District Judge
Lester H. Berkson, Settlement Judge
Mortgage Electronic Registration System, Inc.
Jeffrey A Dickerson
Alverson Taylor Mortensen & Sanders

; Douglas County Clerk

2In light of this order, we deny as moot all motions currently
pending in this appeal.
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RECEIVED w1y s r

CASE NO. (18- C\ ~000 2 FEB 20 2008. e
DEFTNO. & DI COURT CLERRMBFEB 20 PH e 24
' BARBAKA J. GRIFFIN
" CLERK
WANILFERT-0EPUTY

IN THE NINTH JUBICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF DOUGLAS

* ¥ %

DEAN JOHNSTON AND VERIFIED COMPLAINT

MARGARET JOHNSTON, (EXEMPT FROM ARBITRATION:

husband and wife, - _ 7 EQUITABLE RELIEF REQUESTED)
Plaintiffs,

Vs.

MORTGAGE ELECTRONIC

REGISTRATION SYSTEM, INC., as
nominee for TAYLOR BEAN & WHITAKER
MORTGAGE CORPORATION, foreign
corporations,

Defendants,
/

Plaintiffs, for their Complaint against Defendants, and each ofthem, complaih and aver
as follows: ' |

1. Plaintiffs are husband and wife and are the owners of property commonly
referred 1o as 207 Bedell Way Zephyr Cove, NV 89448. On or about Jénuary_ 8, 2008,
Defendants caused to be served a notice of default and election to sell under a'éeed of trust
with respect to said property, alleging a mortgage or deed of trust to secure a note inthe sum
of $376,000.00 in favor of Defendants, with a right of redemption expiring February 18, 2008.
Exhibit A hereto.‘ _

2. The subject mortgage wés a no-document mortgage and Defendants and their
predecessors and/or successors failed to take any steps to ascertain the ability of Plaintiffs to

repay the subject loan by its terms or otherwise prior o making a home loan on the property.

1
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3. Nevada law provides by statute and otherwise that such “no-doc” loans can only
be enforced under limited circumstances which are not applicable here, and which further’
provide for remedies to the makers of such notes for actual damages sustained, with a
muttiplier, as well as equitable remedies including enjoining the subject foreclosure.

4, Pursuant to said statutes, and common law, Plaintiffs are entitled to an
immediate injunction enjoining Defendants from foreclosing upon said property under the
molrtgage and deed of trust and promissory note, and are further entitled to judgment in their
favor for damages sustained as a result of the violation in making this loan without proper
investigation as to Plaintiffs’ ability to pay, which damages exceed the sum of $10,000 in
amount.

5. Plaintiffs are informed and believe and thereon aver that the subject lending
practice is a predatory lending practice and that they are not the only ones, but that there are
similarly situated individuals within the State of Nevada subject to the same conduct of the
Defendants. Plaintiffs therefore allege on information and belief that the conduct of the
Defendants was wilful, malicious, fraudulent and oppressive, entitling Plaintiffs to an award of
punitive damages. Plaintiffs may also seek certification under NRCP 23 with respect to
liability. |

WHEREFORE, Plaintiffs pray for judgment in their favor and against Defendants, jointly
and severally, for the aforementioned equitable relief, damages, reasonabie attorney's fees

and costs of suit, and such other and further relief as the Court deems just and proper.

DATED %2( 18

9
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EXHIBIT D
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EXHIBIT E
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HUNDRED SEVENTY SIX THOUSAND DOLLARS (5376,000.00) to Defendant herein at the
monthly rate of approximately $2,693.71 payable in equal installments until September 1, 2036.

3. Pursuant to the Deed of Trust, Defendant/Counter-Claimant Taylor Bean & Whitaker
Mortgage Corporation loaned Plaintiffs/Counter-Defendants Dean Johnston and Margaret Johnston
THREE HUNDRED SEVENTY SIX THOUSAND DOLLARS ($376,000.00),

4, The Deed of Trust provides that the Lender, Defendant/Counter-Claimant Taylor
Bean & Whitaker Mortgage Corporation, is required to give certain notices to the borrower,
Plaintiffs/Counter-Defendants Dean Johnston and Margaret Johnston, upon default. "The notice
shall specify: (a) the defauit; {(b) the action required to cure the default; (c) a date, not less than 30
days from the date the notice is given to Borrower, by which the default must be cured; and {d) that
failure to cure the default on or before the date specified in the notice may result in acceleration of
the sums secured by the Security Instrument and sale of the Property."

5. The Deed of Trust includes an Election to Sell under which the Lender,
Defendant/Counter-Claimant Taylor Bean & Whitaker Mortgage Corporation, has the option to
invoke the power of sale, including the right to accelerate full payment of the Note, and any other
remedies permitted by applicable law.

6. Beginning in Cctober, 2007, Plaintiffs/Counter-Defendants failed to make their
contractually required mortgage payments pursuant to the Deed of Trust .

7. On March 29, 2008, Defendant/Counter-Claimant Taylor Bean & Whitaker Mortgage
Corporation sent a letter to Plaintiffs/Counter-Defendants, Dean Johnston and Margaret Johnston,
to inform Plaintiffs/Counter-Defendants that their loan was in default as a failure to pay in
accordance with the terms of the Note and Security Deed held by Defendant/Counter-Claimant
Taylor Bean & Whitaker Martgage Corporation, and as an attempt to collect an the debt.

8. As a result of this breach, Defendant/Counter-Claimant Taylor Bean & Whitaker
Mortgage Corporation is entitled to repayment of the $376,000.00 it loaned to Plaintiffs/Counter-
Defendants Dean Johnston and Margaret Johnston pursuant to the Deed of Trust.

9. That as a result of Plaintiffs/Counter-Defendants’ actions, Defendant/Counter-

Claimant has been forced to retain the services of Alverson, Taylor, Mortensen& Sanders to defend

4




