IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

Inre: Chapter 11

TRANSWORLD AIRLINES, INC,, et al., Case No. 01-056 (PJw)
(Jointly Administered)
Debtors.

N N N N N N N

MOTION OF MBNA TO ALTER OR AMEND JUNE 3,2002 ORDER

MBNA AmericaBank, N.A. (“MBNA”), by its undersigned attorneys,
respectfully requests that this Court amend its June 3, 2002 Order (the “June 3 Order”)
pursuant to Fed. R Bankr. P. 9023 and 9024 and D. Del.L.R. 7.1.5. TheCourt based its
decision in the June 3 Order upon the doctrine of law of the case, and the Court applied
that doctrineto its earlier, interlocutory decision of April 2, 2002 (the “April 2 Order”).
However, MBNA respectfully submits that, pursuant to controlling authority from the
United States Suprame Court, the doctrine of law of the case does not apply to the April 2
Order.

Background

In connection with MBNA’ s motion for assignment of its objections to
confirmation of the Debtors' Chapter 11 Plan (the “ Assignment Motion”)[D.E. 3235], the
Court requested briefing on the issue of MBNA' s stending to raise certain of its
objections. The Debtors contended that MBNA lacked ganding to raisesome of its
objections as aresult of the Court’s April 2, 2002 Order. Inthe April 2Order, which is
interlocutory, the Court concluded that MBNA is not the holder of an administrative

clam. MBNA maintainsthat it is the holder of an administrative claim.



The parties do not dispute that the April 2, 2002 Order is interlocutory.
However, in their brief dated May 24, 2002, the Debtors suggested for the first time that
the doctrine of law of the case applies, and therefore MBNA would nat have standing to
raise all of theissues set forth in its objection to confirmation. The Debtors did not
provide for the Court the governing law from the Supreme Court, which prohibits the
application of law of the case to interlocutory orders. MBNA did not havean
opportunity to respond to the Debtors' brief.

Law of the Case is Not Applicable Here

Pursuant to Fed. R. Civ. P. 59(e), made applicable to this proceeding by
Fed. R. Bankr. P. 9023, a party may file amotion to alter or amend ajudgment within 10
days of entry. Id.

“A judgment may be altered or amended if the party seeking
reconsideration shows at |east oneof the following grounds: (1) anintervening changein
the controlling law; (2) the availability of new evidence that was not avalable when the
court granted the [motion]; or (3) theneed to corredt aclear error of law or fact orto

prevent manifest injustice.” Max’s Seafood Cafe, By Lou-Ann, Inc. v. Max Quinteros, et

al., 176 F.3d 669, 677 (3d Cir. 1999).

In addition, pursuant to Fed. R. Civ. P. 60(b), made gpplicable to this
proceeding by Fed. R. Bankr. P. 9024, a party may be granted relief from an order for
any reason justifying reief from the operation of the judgment. 1d.

MBNA respectfully submits that the Court made a clear error of lav when

it applied the law of the case doctrine to the interlocutory April 2 Order.



The Supreme Court o the United Stateshas clearly and expressly held
that law of the case applies only to final orders and judgments, and not to interlocutory

orders. United States v. United States Smelting Refining & Mining Co., 339 U.S. 186,

199, 70 S.Ct. 537 (1950) (“[I]t requires afinal judgment to sustain the application of the
rule of the law of the case just asit does for the kindred rule of resjudicata.”).
Thisrule of law has been restated and applied by several of the United

States Courts of Appeals. See, e0., Murr Plumbing, Inc. v. Scherer Bros. Fin. Servs.

Co., 48 F.3d 1066, 1070 (8th Cir. 1995) (law of the case only appliesto final judgments,

not to interlocutory orders); Winchester Homes, Inc. v. Osmose Wood Preserving, Inc.,
37 F.3d 1053, 1059 n.8 (4th Cir. 1994) (because the law of the case doctrine only goplies
to final orders, the interlocutory nature of an order dismissing some, but not al, of the
plaintiff’s counts with prejudice did not provide any law of the case); Perez-Ruiz v.

Crespo-Guillen, 25 F.3d 40, 42 (1st Cir. 1994) (interlocutory orders do not constitute law

of the case); InreUnioil, 962 F.2d 988, 993 (10th Cir. 1992) (“Moreover, the Supreme
Court has specifically held that the election to forgo a permissive interlocutory appeal
does not transform a nonfinal decision into law of the case. Only final judgments may

qualify aslaw of the case; where aruling remains subject to reconsideration, the doctrine

isinapplicable.”); Lovett v. General Motors Corp., 975 F.2d 518, 522 (8th Cir. 1992)
(the doctrine only applies to issues decided by find judgments).

All of the cases cited by the Debtors in support of application of law of the
case dealt with final orders, not interlocutory orders. Those cases are not applicable here.

The June 3 Order being interlocutory, the law of the case dodrine does not apply.



Objections Related to Impairment of Setoff and Recoupment Rights

MBNA objected tothe proposed Plan to the extent that the Han would
impair MBNA' s rights of setoff and recoupment. This objection overlapped with
objectionsfiled by other parties. In the June 2 Order, this Court appears to hold that such
objections are premised on MBNA'’s asserted administrative claim. June 2 Order at 3.
To the extent that the Court so found, the June 2 Order should be amended to provide that
Judge Walrath will hear any issues of impairment of setoff and recoupment rights by the
proposed Plan.

Conclusion

Because the Court’s April 2 Order was interlocutory and not afinal Order,
the law of the case doctrine may not be applied to deprive MBNA of standing to raise all
of its objections to confirmation. Therefore, the Court’ s June 3 Order should be amended
to provide that MBNA has standing to raise all of the issues set forth in its objection to
confirmation, and to grant MBNA the relief requested in MBNA'’s Assignment Motion.

WHEREFORE, MBNA respectfully requests that the Court enter an Order
(a) determining that MBNA has standing to raise all of the issues set forth in its objection
to confirmation of the Debtors proposed Chapter 11 plan, (b) atering or amending the
Court’ s June 3, 2002 Order to provide for the relief requested in MBNA’s Assignment
Motion, and (c) granting MBNA such other and further relief asisjust and proper.

PHILLIPS, GOLDMAN & SPENCE, P.A.

JOHN C. PHILLIPS, JR.,ESQ. (#110)
1200 North Broom Street
Wilmington, DE 19806

(302) 655-4200



Dated: June 11, 2002
Wilmington, Delaware

-and-

DAVID E. RICE, ESQ.

LISA BITTLE TANCREDI, ESQ.
VENABLE, BAETJER AND HOWARD, LLP
1800 Mercantile Bank & Trust Building

2 Hopkins Faza

Baltimore, MD 21201-2978

(410) 244-7400

Attorneysfor MBNA AmericaBank, N.A.



UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

)
Inre: ) Chapter 11
)
TRANSWORLD AIRLINES, INC., etdl., ) Case No. 01-056(PJW)
) (Jointly Administered)
Debtors. )
)
ORDER GRANTING

MBNA’S MOTION TO ALTER OR AMEND JUNE 3, 2002 ORDER

Upon consideration of MBNA’s Motion to Alter or Amend June 3, 2002
Order, and of any responsethereto, and it appearing that therelief sought therein should
be granted as hereinafter provided in accordance with Fed. R. Bankr. P. 9023 and 9024

and D. Del. L.R. 7.15, it isthis day of , by theUnited States

Bankruptcy Court for the District of Delaware,

ORDERED, that the Maotion should be, and it hereby is, GRANTED, and
it isfurther,

ORDERED, that MBNA has standing to raise objections to confirmation
of the Debtors' Chapter 11 plan based upon its status as an alleged administrative
claimant, and it is further,

ORDERED, that the Motion of MBNA AmericaBank, N.A. for
Assignment Of, and Hearing On, Certain Confirmation Issues, should be, and it hereby

is, GRANTED.

MARY F. WALRATH
United States Bankruptcy Judge



CERTIFICATE OF SERVICE

I, John C. Phillips, Jr., Esquire, hereby certify that on June 11, 2002, a copy of the
attached MOTION OF MBNA TO ALTER OR AMEND JUNE 3,2002 ORDER was
served upon the atached 2002 mailing matrix viafirst class, postage prepaid mail.

JOHN C. PHILLIPS, JR., ESQ. (#110)
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William A. Hazeltine, Esqg.
Potter Anderson & Corroon LLP
1313 North Market Street

P.O. Box 951

Wilmington, DE 19899-0951

Adam G. Landis, Esqg.

Kathleen P. Makowski, Esg.
Klett Rooney Lieber & Schorling
1000 West Street, Suite 1410
P.O. Box 1397
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Washington, D.C. 20004-1109

Mr. Chuck Marlett, MD5675
American Airlines, Inc.
4333 Amon Carter Blvd.
Fort Worth, TX 76155

Newton G. Pritchett, Jr., Assistant Attorney General

Suite 606, Revenue Building
P.O. Box 629
Raleigh, NC 27602-0629

Robert A. Greenfield, Esg.
Stutman, Treister & Glatt

3699 Wilshire Blvd., Suite 900
Los Angeles, CA 90010

John I. Karesh, Esq.

Feltman, Karesh, Mgjor & Farbman, LLP
Carnegie Hall Tower

152 West 57" Street

New York, NY 10019

Mr. Gregory F. Sako
Relationship Management
Discover Financial Services, Inc.
33654 AltaLoma

Farmington, MI 48335

Mr. Laurence G. Way
Vice President

Citicorp Diners Club, Inc.
65 High Ridge Road, #287
Stamford, CT 06905

Beverly Goulet, Managing Director
Corporate Development, MD5562
American Airlines, Inc.

4333 Amon Carter Blvd.

Fort Worth, TX 76155

Mr. Bruce Wark, MD 5675
American Airlines, Inc.
4333 Amon Carter Blvd.
Fort Worth, TX 76155

Mark E. Abels

Trans World Airlines, Inc.
One City Centre

515 N. 6™ Street

St Louis, MO 63101



Ms. Cynthia Wilson Sharon L. Levine, Esq.

Business Editor Lowenstein Sandlea, P.C.
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