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IN THE UNI TED STATES BANKRUPTCY COURT
FOR THE NORTHERN DI STRI CT OF TEXAS
DALLAS DI VI SI ON

In re:
Case No. 04-81694- HDH 11
VARTEC TELECOM | NC. :
et al., : Chapter 11
: (Jointly Adm nistered)
DEBTCORS

PENNSYLVANI A DEPARTNMENT
OF REVENUE, . Hearing Date: Decenber 19, 2005
: Hearing Tinme: 1:30 p.m
Response Deadl i ne: Decenber 16, 2005
Deadline Tine: 5:00 p.m
RESPONDENT

ANSVER TO CLAI M5 OBJECTI ON NUMBER 7 OBJECTI ON TO CERTAI N TAX
CLAI M5 (FILED BY THE COMONWEALTH COF PENNSYLVAN A,
DEPARTMENT COF REVENUE)

AND NOW cones the Commonweal t h of Pennsyl vani a, Depart nent
of Revenue, (“Department”) by and through its Attorney, Christos
A. Kat saounis, Assistant Counsel, and submts the foll ow ng
Answer to the Cbjection to the Proofs of Claimfiled by the
Commonweal t h of Pennsyl vani a, Departnent of Revenue as foll ows:

JURI SDI CT1 ON_AND PROCEDURAL BACKGROUND

1. Adm tted.
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2. Adm tted.

3. Adm tted.

4. Admi tted.

5. Adm tted.

STATEMENT OF FACTS

6. Admtted to the extent that bar dates were established
for the filing of proofs of claimby the various creditors.
Denied to the extent that this avernent inplies that the Debtors
are correct in averring that the Departnent’s Proofs of C aim
are incorrect or should be adjusted in any way.

7. Admitted to the extent that notice of bar dates and
proof of claimforns were provided to the creditors. Denied to
the extent that this avernent inplies that the Debtors are
correct in averring that the Departnment’s Proofs of Claimare
incorrect or should be adjusted in any way.

8. Admtted to the extent that a number of proofs o claim
were filed and the Debtors have previously filed objections to
sonme of those proofs of claim Denied to the extent that this
averment inplies that the Debtors are correct in averring that
the Departnent’s Proofs of Claimare incorrect or should be

adjusted in any way.



9. Denied to the extent that this avernent inplies that
the Debtors are correct in averring that the Departnment’s Proofs
of Claimare incorrect or should be adjusted in any way.

Further, the Debtor has not provided and evidence in support of
its avernment to reduce the Departnent’s Proof of Caim

The follow ng sets forth the pertinent |aw in determning
the validity of a proof of claim

Where a proof of claimis filed under 11 U S.C. 8§ 501, the
claimis deened allowed. 11 U S.C. 8§ 501(a). Bankruptcy Rule
3001(f) provides that a proof of claimfiled in accordance with
t he Bankruptcy Rules constitutes prina facie evidence of the
validity and the amount of the claim Fed R Bankr. 3001(f). A
correctly filed proof of claim therefore, is presuned valid as

to both liability and anount. Garner v. Shier, 246 B.R 617,

620 (BAP 9'" Cir. 2000). |If an objection is filed, the objecting
party has the burden of going forward and introduci ng evi dence

to rebut the claim |In re Busch, 213 B.R 390, 392 (Bankr.

MD. Fla. 1997). *“The interposition of an objection does not
deprive the proof of claimpresunptive validity unless the
objection is supported by substantive evidence.” In re

Hermi ngway Trans. Inc., 993 F.2d 915, 925 (1% Gr. 1993) (citing

Norton Bankruptcy Law and Practice, Bankruptcy Rules at 191

(1992); and Wight v. Holm 931 F.2d 620, 623 (9'" Gir. 1991).
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As noted, the Debtors’ assertion is that the Departnment’s
Proofs of O aimshould not be allowed as it is not supported by
t he Debtors’ books and records and/or insufficient
docunentation. The Debtors’ nere assertions are wholly
insufficient to destroy the prima facie validity of the

Departnment’s properly filed proof of claim |In re Frederes, 98

B.R 165, 167 (Bankr. WD.N Y. 1989).

RELI EF REQUESTED

10. Denied. The Departnent incorporates herein paragraph
9 above as if set forth inits entirety. The Departnment wll
respond to the objection to each Proof of Caim

a. Var Tec Resource Services, Inc. (EIN 810557974 and

PA 1D No. 2695321) - The Departnent’s Proof of C aim No. 1496

($637.00) (Exhibit 1) consists of an Unsecured Priority Caim

($607.00) for Corporation Taxes (“CT”) for the 2003 and 2004 tax

years. Unsecured Nonpriority Claim($30.00) for CT for the 2003

tax year.
The anmpbunts set forth were estinmated as at the tine the

Departnment filed its Proof of Claimthe CT reports were either

not filed or were being settled.! The Departnent has statutory
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! After aCT report isfiled, the Department is required by law to settle the tax. The term “settlement” is similar but
not identical to an “assessment”. When the Department makes a settlement, it can accept, increase, or decrease the
reported tax while an assessment can only increase the reported tax. The Department has eighteen months to settle a
CT report. 72 P.S. § 7407.



authority, 72 P.S. 8 7407(d), to issue estimated CT settlenents
when a taxpayer does not file CT reports. The estimates were
used to protect the Departnment’s interests.

A review of the Departnent’s records show that the 2003 CT
report has been filed and settled at no liability (Exhibit 2)
The 2004 CT report was filed on Cctober 14, 2005, for on the
settlement of the 2004 CT report. The Settlenent should be
conpleted within the next few weeks. Wen the settlenent is
conpl eted, the Departnment will anmend its proof of claimas
necessary.

Accordingly, Proof of CaimNo. 1496 shoul d be anended by
removing the liability for the 2003 tax year. Proof of Caim
No. 1496 should be an Unsecured Priority O aimof $300.00.

b. Excel Tel ecommuni cations, Inc. (EIN 752264299 and

PA I D No. 6809349) - The Departnent’s Proof of C aim No. 1497

(%40, 233.00) (Exhibit 3) consists of a Secured Caim
($30,981.00) for CT for the 1995, 1996, 1998, and 1999 t ax

years. Unsecured Priority Caim(%$8,927.00) for CT for the

2002, 2003, and 2004 tax years. Unsecured Nonpriority C aim

($325.00) for CT for the 2002 and 2003 tax years.

The amount set forth for the 2004 tax year was estimated as
at the time the Departnment filed its Proof of Caimthe 2004 CT
report was not filed. The Departnment has statutory authority,
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72 P.S. 8 7407(d), to issue estimted CT settlenments when a
t axpayer does not file CT reports. The estimate was used to
protect the Departnent’s interests.

A review of the Departnent’s records shows the follow ng:

a. Secured Caim- No CT liability for the 1995 and

1996 tax years. (Exhibit 4, pages 2 and 3 for 1995 tax year and

pages 4 and 5 for 1996 tax year)

b. Secured Claim- Aliability for the 1998 tax year

for interest ($12,927.00) due on the |late paynent of a Federa
Report of Change liability.? (Exhibit 4, pages 6 and 7) This
verifies the amount set forth on the Proof of Caim

C. Secured Claim- Aliability ($9,981.00) for the

1999 tax year for interest due on the |ate paynent of a Federal

Report of Change liability.® (Exhibit 4, page 8) Al so, the
Proof of Claimtreated all the liability as interest. Only
$8,835.00 is interest and the remaining liability of $1,146.00
should be treated as tax due. (Exhibit 4, page 8) There is
addi tional interest due of $400.00 on the $1, 146.00 tax
liability. (Exhibit 4a)

d. Unsecured Priority and Nonpriority Clains - The

liability for the 2002 tax year should be adjusted as foll ows:
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2 Federal reports of change returns are to be filed and all taxes due on those returns are to be paid within thirty (30)
days of the receipt of the final correction or change from the federal government. See 72 P.S. § 7406(a). Here, the
tax return was filed on June 2, 2004, and the payment was made on October 14, 2004. (Exhibit 4, page 6)

% Here, the tax return was filed on June 2, 2004 and the payment was made on October 14, 2004. (Exhibit 4, page 8)



Tax- $4, 748. 00, Interest-$342.00, and Penal ty-$128.00. (Exhibit
4, pages 10 and 11; and Exhibits 4b and 4c for the interest
cal cul ati ons)

e. Unsecured Priority and Nonpriority Clains - The

liability for the 2003 tax year should be adjusted as foll ows:

Penal ty- $150. 00. (Exhibit 4, page 12)

f. Unsecured Priority Claim- No CT liability for

the 2004 tax year. (Exhibit 4, page 13)

Accordingly, Proof of CaimNo. 1497 shoul d be anended by
renoving the liabilities for the 1995, 1996, and 2004 tax years
and adjusting the liabilities for the 1998, 1999, 2002, and 2003
tax years. Proof of ClaimNo. 1497 should be a Secured C ai m of
$23, 308. 00, an Unsecured Priority Caimof $5,090.00, and an
Unsecured Nonpriority Caimof $278.00.

[ A review of the Department’s records shows that the Debtor
filed a Uilities G oss Receipts (for tel econmunications) Tax
(“GRT”) report for the 2004 tax year. (Exhibit 4, pages 13-15)
As a consequence of this filing, the Departnment, on June 6,

2005, issued estimated gross receipts tax liabilities for the
1990 through 2003 tax years as the Departnent did not know

whet her the Debtor actually had GRT obligations until the filing
of the 2004 GRT report. (Exhibit 4, pages 1-9, 11) |If the
Departnent had known the Debtor was subject to the GRT, it would
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have included estimated liabilities for these delinquent GRT tax
years in its Proof of Caim The Departnent believes these
liabilities should be included in its Proof of Claimand the
Debt or should be required to file the GRT returns for the 1990

t hrough 2003 tax years.]

C. Var Tec Telecom Inc. (EIN 752280200 and PA ID

Nos. 6569439 for CT and 99597921 for ST) - The Departnent’s

Proof of CaimNo. 1498 ($129,275.56) (Exhibit 5) consists of an

Unsecured Priority Claim($119, 792.15) for CT ($112,416.00) for

t he 2003 and 2004 tax years and Sales Tax (“ST") ($7,376.15) for

the 02QP6 tax period. Unsecured Nonpriority O aim ($262.41) for

ST for the 03QQ9 tax period.

The amount set forth for the 2004 tax year was estimated as
at the time the Departnment filed its Proof of Caimthe 2004 CT
report was not filed. The Departnent has statutory authority,
72 P.S. 8 7407(d), to issue estimated CT settl enents when a
t axpayer does not file CT reports. The estimate was used to
protect the Departnent’s interests.

A review of the Departnent’s records show that the 2003 CT
report has been filed and settled at no liability (Exhibit 6,
page 5) The 2004 CT report was filed on Cctober 13, 2005 and to
date has not been settled. (Exhibit 6, page 5) An expedite was
requested for the settlement of the 2004 CT report.

- 8-



The Settl enent should be conpleted within the next few weeks.
Wen the settlenent is conpleted, the Departnent will anend its
proof of claimas necessary.

A review of the Departnent’s records verifies the ST
liabilities for the 02Q06 and 039 tax periods. (Exhibit 7)

Accordingly, Proof of CaimNo. 1498 shoul d be anmended by
removing the CT liability for the 2003 tax year. Proof of Caim
No. 1498 should be an Unsecured Priority Caimof $63,376.15 and
an Unsecured Nonpriority C aimof $262.41.

d. Var Tec Solutions, Inc. (EIN 752280200 and PAID

Nos. 6569439 for CT) - The Departnent’s Proof of C aim No. 1499

($350.00) (Exhibit 8) consists of an Unsecured Priority Caim

($350.00) for CT for the 2003 and 2004 tax years.

The amounts set forth for the 2003 and 2004 tax year were
estimated as at the tinme the Departnent filed its Proof of Caim
t he 2003 and 2004 CT reports were not filed. The Departnent has
statutory authority, 72 P.S. 8 7407(d), to issue estimted CT
settlements when a taxpayer does not file CT reports. The
estimates were used to protect the Departnment’s interests.

A review of the Departnent’s records® show that the 2003 CT
report has been filed and settled at no liability (Exhibit 9,
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filings are being mentioned as any additional liabilities will directly affect the amount of the Department’s Proof of
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tax year.



page 5) The 2004 CT report was filed on Cctober 14, 2005 and to
date has not been settled. (Exhibit 9, page 6) An expedite was
requested for the settlement of the 2004 CT report. The

Settl ement should be conpleted within the next few weeks. Wen

the settlenment is conpleted, the Departnment will anend its proof
of claimas necessary.

Accordingly, Proof of CaimNo. 1499 shoul d be anended by
removing the CT liability for the 2003 tax year. Proof of Claim
No. 1499 should be an Unsecured Priority O aimof $300.00.

11. Denied. The Departnent incorporates herein paragraphs
9 and 10 above as if set forth inits entirety.

RESERVATI ON OF RI GHTS

12. Denied to the extent that the Debtors inply that the
Department’s Proofs of Claimare subject to any additiona
objection. The avernment is also denied as the Debtors are
required to address all their objections to the Departnent’s

Proofs of Caimin this Objection. Barbier v. United States, 84

B.R 190, 191 (Bankr. D.Nev. 1988).

13. The Departnent incorporates herein paragraph 12 above
as if set forth in their entirety.

14. The Departnent incorporates paragraphs 1, 9, 10, and

11 above as if set forth in their entirety.
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15. The Departnent incorporates paragraphs 1, 9, 10, 11
and 14 above as if set forth in their entirety.

PROCEDURES FOR FI LI NG RSPONSES TO OBJECTI ONS

A Filing and Service of Responses

16. No Answer is necessary as this avernent is not
pertinent to the disposition of the Departnent’s cl ai ns.
B. Content of Responses

17.a. —-17.b. No Answer is necessary as this avernent is
not pertinent to the disposition of the Departnment’s clains.
C. Ti nel y Response Required

18. No Answer is necessary as this avernent is not
pertinent to the disposition of the Departnent’s cl ains.

19. No Answer is necessary as this avernent is not
pertinent to the disposition of the Departnent’s cl ains.

20. No Answer is necessary as this avernent is not
pertinent to the disposition of the Departnent’s cl ains.
D. Servi ce Address

21. No Answer is necessary as this avernent is not
pertinent to the disposition of the Departnent’s cl ains.
E. Separate Contested Matters

22. No Answer is necessary as this avernent is not

pertinent to the disposition of the Departnent’s cl ains.
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F. Replies to Responses
23. No Answer is necessary as this avernent is not
pertinent to the disposition of the Departnent’s cl ai ns.
G Requests for Additional Information
24. No Answer is necessary as this avernent is not
pertinent to the disposition of the Departnent’s cl ains.
NOTI CE
25. No Answer is necessary as this avernent is not
pertinent to the disposition of the Departnent’s cl ains.
PRAYER
WHEREFORE, the Department respectfully requests that the
Debtors’ Second Omi bus Obj ection be all owed consistent with the
Department’s avernents.

[ The Departnent will not be able to send a representative
to the scheduled hearing on this matter. It is therefore
requested that this Court either nake its determ nati on based on
the facts set forth in this pleading or a hearing be held by
t el ephone. ]

Dat e: Decenber 13, 2005 /sl Christos A Katsaounis
Christos A Katsaounis
Assi stant Counsel
PA Departnent of Revenue
O fice of Chief Counsel
Dept. 281061
Harri sburg, PA 17128-1061
ckat saouni @t at e. pa. us
Attorney I D No. 20196 (PA)
Tel ephone: (717) 346-4643
Facsim le: (717) 772-1459
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