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UNITrDSTATGSBANKRtiPTCYCOURTFORTHEDISTRIf70FDelaware GRACE NON-ASBESTOS

PROOF OF CLAIM FORM

Name of Debtar. Homco International, Inc. Case Number 01-1185

NOTE: Do not use this form to assert an Asbestos Personal Injury Claim, a Senled Asbestos Claim or a Zonollte Attic
Insulation Claim. Those claims will be subject to a separate claims submission pr ess. This form shoutd also not be used
to !le a claim for an Asbestos Property Damage Claim or Medical Moniloring Clai . A specialized proof ofdaim form for
each of these claims should.be ftled-

NameofCreditor(ThepersonorotherentitytowhomthcDcbtor q Checkboaifyoaarea,.aralhalanynna

owesmone or ro enY P Y Continent 1 Casualt Com an
Transport^tlon ^nsurance ^ompany, a^id any

eh.ha,ricdaprWfnreu,mrewinatn
, .uurclaim.,9tachcupyar,lammcnl

R;,i„ nixnr,
TIISSMR6fOaCeqpTUSEOAlY

afillated entities am .. q cheekhn,irynnh.,ene.er .i, lany

Name and address where noticcs should be sent:
nnlltt3 6m11111e 6ankrupl[y cWn in this

.
c/o Elizabeth DeCristofaro, Esq. q chukhnxinhe adm.,edifrenfmmthc

Foyd Marrin E positgrd
tFloor

& Gleser
W 1 S P^ 3

eddr°enn'heen`nlnK.aminronnyma
r°nNa X treet a

10^^^
r9(212)? a-4900

Account or other number by which creditor identifies Debtor: c*eek he.e q feolaee,
if1h4u6im q amends a prcrkwaly 6I.d vhim, daud:_

Corporate Name, Common Name, and/or d/b/a name of specific Debt r against whom the claim is asserted:

Homco International Inc.
I. Basis for Claim q Retiree benefits as deftned in I I U.S.C. § 1114(a)

D Goods sold 0 Wagss, salaries, and compensation ( frll out below)
q Services perfossmd

q Environmental liability Your SS
q Money bancd Unpaid compensation for services performed
q Naa-asbesms personal injury/wrongful death fmn to (dam)
q Taxcs 3
K Othcr

2. Date debt was incurred: 4 3. If eourf Judgment, date obtained: --

4. Totul Amount of Claim as Time Co. Fised: s nn lqlll ate

Irall ot pan of yaur cla^m ia ucured ar entitled m prierity, alan anmpkle Ilem 5 hehm.

q C'haai J,n W. if ulaim ineludo inrercat nr ulho chaqea in addhinn m IM M^nciml amoum Alhe Aai . 6nuh it(miud sulemmt uf all innreu or aJJitbnal rlwaau.

5. Classification of Claim. Under the Bankruptcy Code all claims are classined as ni n or more of the following: ( 1) Unsecured Noupriorfty, ( 2) Unsecuredc
Priorlry, ( 3) Secured. It is possible for part of a claim to be in one category and pa t i n another. CHECK'INE APPROPRIATE BOX OR BOXES that best
describe your claim and STATE'1'HF. AMOUNT OF THE CLAIM AT TIME CAS FILED.

q SECURED CLAIM ( cileck this box if your claim is secured by collateral, including q UNSECURED PRIORITY CLAIM - Specify the priority of the claim.
a right of setofi:)

q Wages, salaries, or commissions (up to $4650), earoed not nam than
Brief Description of Collateral: 90 days before filing of the bankruptcy petition or cessalion of the

debto/s business, whichever is earlier - I I U.S.C. § 507(a)3).
q Real Estate q Olhm ( Describe briefly)

q Contributions to an employee bcncPo plan - I I U.S.C. § 507(ap4).

Amount of anrarage and other charges at time cnx Bled included in securcd q Taxes or penalties of governmental units - I 1 U.S.C. § 507(a)(7).
claim above, if any: f

Attach evidence of perfectism of smuity imertw q Other - Specify applicable paragraph of 1 I U.S.C. § 507(a(_}

$ UNSECURED NONPRIORITY CLAIM 6

A claim is unsecured if therc is no collateral or lien on pmperty of the
debtor securing the claim or to the extent that the value of such
property is less than the amount of the claim.

6. Credlls: The omount of all payments co this claim has been credited and deducted for, the purpose of making this pnnf of claim. This Space is ror Caun Use Only

7. Supporting Documents: rrtrach copies o/suuoorrine documcnrs, such a- pmmicanI notes, purchase orden, invoices, itemized
statemenls of running aecounts. conlmcks, coun judgmenls mongages, security agree Is and evidene< of perfection of lien.
DO NOT SEND ORIGINAL DOCUMEPTS. If the docum<nts arc not available, esp am. If the documents are voluminous,
attach a summary.

B. Acknowledgement: Upon receipl and processing or this Proof of Claim, you will rec ive an acknowledgement card indicating
the date of fding and your unique claim number. If you want a file stamped copy of the Pmnf nf Clzim form iuelf, enclose a self
addressed envd and w of his mol'ufclaim form.

nau s.rnandl>^alaeNme+ndlzle.hec,ea.n.,.n,he,nrrannan,hndaedtnmr,tii.rhimuuachenm'efpn+ernfmmn,.y.,fan>t WRGrace BF.46.182.905^

3/30/03 Continental Casualt Com any, Transp;
C d fyili ^ d

orta ion Insurarlce 00013966ompany, an any a a e entitie , q th ir q n
o d Marrin Es osito Witme y er & Gle

/
er SR=639

See General Instmclions and Claims Bar Date Notice and it, exhibits for names o(all Dclaorls und'odler nartws' used by the Debtors.
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PROOF OF CLAIIM

l This proof of claim is filed in the Chapter 1 proceedings of W.R. Grace & Co. , and

W.R. Grace & Co: Conn., as well as other race co-debtors (collectively, 'Grace").

2 This proof of claim is filed on behalf of Con nental Casualty Company, Transportation
Insurance Company, and any other entity affiliated with or related to those companies
(collectively referred to as "GNA") that is claimed to be liable in connection with the
allegations of the attached complaint, Penntick, et at. v. Maryland Casaalry Co., et al.,
Montana First Judicial District Court. Co. , No. CDV-2002-233, and/or any other action
against CNA arising out of the operations o
affiliated) in trbby, Montana or elsewhere,
suffered injury, damagc.e or loss as a result o
the manufacture, processing, sale or other c
vornticulite or other products/operations. Th

W.R. Grace & Co. (or any entity related or
which it is alleged that the claimant
those operations or otherwise resulting from

nduct concerning asbestos-containing
Pennock action and other similar actions

are presently stayed by order of the banktuptby court.

3 The Pennock action alleges that CNA was I workets' compensation carrier for Grace

and thereby assuntetl liability to plaintiffs fo wrongdoing by Grace in connection with

Grace t.ibby, Montana operations. See cum laint attached. CNA claims indemnification
and/or contribution, and/or other approprial rcimbursernent or relief, in connection with

any liability CNA incurs in conncction with rennock and such actions as described

above, to the extent that under the facte of a-pecific claim, such is owed to CNA by

Grace under each applicable agtecment bet ^een CNA and Grace or under the terms of

CNA's undertaking to provide insurance or servicrs to Grace. This includes but is not

limited to, agreements concerning each policy of insurance issued by CNA to Grace

alleged in the Pennock complaint and/or other agrecments with Grace during that period

by which CNA is allcgcd to have assumed y' duties to the claimants, as well as other

agreements and releases related to the Gracc^poticies of insurance, as to which the Debtor

has already stated that it may owe such ohlig^tinns.

Because such actions are presently stayed b order of the Bankruptcy Court, the
underlying facts, and alleged bases for poten 'al liability, are subject to further

investigation and discovery and CNA reservcs the right to amend this claim at any time
hereafter, including regarding provisions, tains and conditions as may be applicable to
the specific cluims as asscrted, and to rely on any and all bases for indemnification and/or

contribution and/or reimbursemcnt as may warrantcd by the facts and circumstances of
the claims. (Copiaa ot policies and certain rcemcnts arc voluminous, and in some

caacs, subject to protective order, but ere it in the possession of the Debtors.)

In the event of CNA's incurring liability aris^g out of Grace's operations, and/or

acts and omissionc, as alleged in the Pennoc .tction and/or in other actions, as

described above, Grace would, additionally or alternatively, be liable to CNA on

conunon law and/or statutory bases. , CNA also reserves the tight to assert such



other or additional bases for contribution d/or indemnification or other relief,
and also to seek appropriate other relief fo claims arising post-petition. Nothing

contained in this claim should be deemed an admission as to the liability of CNA

for any claim asserted in the Pennock or otlter action, or under any agreement or

policy of insurance. Crediton file this pr of claim reserving all of their rights

under the Bankruptcy Code and without w'ver of any position that they may be

antitled to take, including without Gmitatio that the creditors' claun.c for

indemnity and/or contribution or other relief are and/or will be post-petition

claims and/or that they are not within the
a

bit of the order setting a bar date for

Non-Asbestos Claims. This claim should ot be deemed a waiver or release of

any tights and remedies available to CNA nder applicable law, including but not
limited to the right to uial by.jury, where a licable.

4 See 3 above. As noted above, to the extent
or agreement, the debt may have accrued o
by that claim.

a specific claim implicates a particular policy
IF the datcs policies and agreements implicated

5 S'ee 3 above re Bankruptcy Courtstay of al9 acrions.

6 To the extent this claim is entitled to prio ty status, CNA hereby reserves and asserts
such status. To the extent his claim is ncit cr secured nor entitled to priority status. CNA

asserts this claim as general unsccurcd.

2
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1 Jon L. Heberling
McGarvey, Heberling, Sullivan &
745 South Main
Kalispell, MT 59901
(406) 752-5566

Attorneys for Plaintiffs

cGarvey

23 13 ;, ^ Ei „imI

FiLED NANCY SWEE.NEN

MONTANA FIRST JUDICIAL DISTRICT COURT, LEWIS AND CLARK COUNTY

BEAGLE, husband and wife,

ALFRED V. PENNOCK and BETTY L. ) CAUSE NC1 v-2v U2- 233
PENNOCK, husband and wife,

ROBERT K. FULLER and BONNIE E .
FULLER, husband and wife,

CLAUDE D. PAUL and BEVERLY AUL,
husband and wife,

ALFRED M. DICKERMAN and LOIS D. COMPLAINT AND
DICKERMAN, husband and wife, ) DEMAND FOR TRIAL BY JURY

PATRICIA HELEN KENWORTHY, Personal
Representative for JACK D. KENV'VORTHY,:
deceased,

ROBERT O. BEAGLE and SHERR L.

FRANKLIN D. WIDIC and SANDR
husband and wife,

GERALD CHALLINOR and NONA
CHALLINOR, husband and wife,

Plaintiffs

v.

24

25

26

MARYLAND CASUALTY COMPA Y,
a Maryland Corporation, CNA
INSURANCE COMPANIES, a cor oration,
CONTINENTAL CASUALTY COM ANY,
a corporation, TRANSPORTATIO14
INSURANCE COMPANY, a corporation,
and STATE OF MONTANA, a
governmental entity,

Defendants.

UN OifClS
McG^I.KY. willMlaG.

LthV+.w L M^E^T'A
R,uartti ..o,rtA.• Complaint and Demand for Trial by Jury 1
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COME NOW the plaintiffs and allege as follows.

PARTIES

1. Plaintiffs are listed on Exhibit 'A" attached hereto.

2. Maryland Casualty is a Maryland corporation with its principal place

of business in Maryland.

3. CNA Insurance Companies (CNA) is a corporation doing business in

the State of Montana. Contin^ental Casualty Company and Transportation

Insurance Company are compani s owned or operated by CAN, and are included

in references herein to CNA.

4. The State of Montana is a governmental entity.

FIRST CLAIM

(Negligen e v. Maryland Casualty)

5. Plaintlffs were employed by W.R. Grace and Company or its

predecessor, at its Zonolite or v rmiculite mining and manufacturing operations

in Lincoln County, Montana.

6. Throughout the year of plaintiffs' employment, they worked in an

environment that caused them t be exposed to and to inhale asbestos dust.

7. At all times plaintiff were ignorant of the nature and extent of the

life threatening risks and injury i volved, and would not have continued to work

in such an environment if they h d known the true facts.

a. W.R. Grace provide its workers no coveralls and no showers. As a

result workers went home with asbestos dust on their clothing and in their cars,

thereby contaminating family members as well.

9. Without knowledge of the nature and extent of the asbestos hazard,

plaintiffs were denied the optio i s of avoiding exposure, demanding protective

devices, demanding safer operations, or changing jobs.

10. Plaintiffs Pennock, Paul, Kenworthy and Challinor make the following

claims against Maryland Casualty Company.

11. Maryland Casualty Company was the workers' compensation carrier

for W.R. Grace from June 30, 1962 to June 30, 1973.

12. Maryland Casuahy' professional staff included industrial hygienists

and medical doctors with expe ise in occupational disease. Maryland Casualty

was well aware of the hazards of asbestos exposure.

13. At all times, Maryand Casualty knew of the asbestos disease

Complaint and Demand for Trial by Jury 2
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exposure at the Grace Libby opeirations, and that workers were diseased and
dying from asbestos exposure, and that a hazardous condition existed.

14. Maryland Casualty knew that at all times asbestos dust readings

exceeded the asbestos standard,
i
nd knew or should have known that at Grace

wherever there was visible dust in the air, there was a violation of the asbestos

standard. I

Libby workers showed a one-thir

16. Maryland Casualty k

x-rays on the Libby workers sho%

rays.

17. Maryland Casualty k

of asbestosis in the Libby worki

thorough testing.

'18. Maryland Casualty

forward men were dying of asbe

diseased.

19. Maryland Casualty

showers for workers, no coveral

into the community covered with

incidence of abnormal chest x-rays.

ew that the 1964-1973 annual series

ed a 25% plus incidence of abnormal

of chest

chest x-

new that a 1965 study showed 20% incidence

as, with a likely incidence of twice that upon

^cnew or should have known that from 1961
stos disease, and that each year more became

:new or should have known that there were no
s for workers, and that workers went home and
asbestos dust, which was hazardous to all those

who might come into contact with it.

20, Maryland Casualtyl s engineering division and medical division
undertook to design an industrial hygiene program for control and prevention of
asbestos dust and disease for tfie benefit of the Libby workers, their famllies and
the community.

15. Maryland Casualty knew that the 1959 series of chest x-rays on the
^.

21. In so doing, Maryland Casualty had a duty of reasonable care to the
Libby workers, their families and the community.

22. Maryland Casualty

program:

(a) in failing to include

the hazards of asbi

(b) in failing to include

community of the

(c) in failing to include

Complaint and Demand for Trial by Jur^

was negligent in design of the industrial hygiene

sufficient measures for education of workers, in

:stos exposure;

measures to warn workers, their families, and the

iazards of asbestos exposure;

:ufficient measures and standards for dust control

3
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26
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through housekeeping` ventilation and exhaust air cleaning;
id) in failing to include sufficient measures and standards for

maintenance of equip ent and premises; and

(e) in failing to include a^ufficient medical monitoring program.

23. Maryland Casualty unertook to provide industrial hygiene services
for the benefit of Grace employees, their families and the community.

24. In so doing, Marylan

workers, their families and to the

25. Maryland Casualty )A

services:

(a) in failing to recomme

for employee educati

community, protecti

I Casualty had a duty of care to the Libby
ommunity.

as negligent is this undertaking to provide

d or require sufficient measures and standards
in, warning the workers, their families and the
n against asbestos dust going into workers'

homes and into the coinmunity, dust control (including housekeeping,
ventilation, exhaust air cleaning and maintenance) and medical
monitoring;

(b) in failing to sufficien ly test and monitor the effectiveness of dust
control at all locations where there was dust;

(c) in failing to obtain Iedical information on the incidence of disease

and deaths at the 4race operations from Grace and from public
agencies; and

(d) in failing to sufficiently study and use the information on dust control

and asbestos diseas I that it did have.

26. Maryland Casualty'^ representatives with expertise in industrial

hygiene inspected the Grace Libtpy operations.

27. In so doing, Maryland Casualty had a duty of reasonable care to the

Libby workers, their families and to the community.

28. Maryland Casualty as negligent in inspection of the Grace Libby

operations, in failing to report a d act upon known hazardous conditions due to

insufficient worker education, insufficient warnings to workers, their families and

to the community, insufficient d st control ( including housekeeping, ventilation,

exhaust air cleaning and mainte ance), and insufficient medical monitoring.

29. Plaintiffs above list d were exposed to asbestos dust and fibers as

stated on the chart Exh. A hereto.

Complaint and Demand for Trial by Jury 4



30. As a direct and proxirnate result of the negligence of Maryland

Casualty, Plaintiffs above listed have been diagnosed with asbestosis disease on

the dates stated on the chart Exh. A hereto, and Jack Kenworthy died of asbestos

disease on August 18, 2000.

0

4W ofR6t
McCWhtV. qlERwG.
s,1lW- & WOAPNT
rYLLIFil. MOMfANA

SE OND CLAIM

(Aiding and Abe ing v. Maryland Casualty)

31. All paragraphs above a e incorporated by this reference.

32. Maryland Casualty new the Grace Libby operations were

dangerously substandard, and h zardous to workers, family members and

community members who came in o contact with asbestos dust.

33. Maryland Casualty en ouraged, advised, aided, supported, assisted

and abetted Grace in its dangerous y substandard operation.

34. Maryland Casualty aid d Grace with its professional industrial hygiene

services.

35. Maryland Casualty de igned a dust control program for the Grace

Libby operation.

36. Maryland Casualty gave Grace substantial assistance in concealing

the asbestos hazard from the workers, the unions and the public. At the time of

the first worker's compensation case for asbestosis, Maryland Casualty knew that

the only persons aware of the 25°k plus incidence of abnormal chest x-rays in the

Libby workers was Dr. Little, the radiologist, and Grace. Maryland Casualty

recommended that the case be settled to avoid disclosure of the results to the

union and to the general public. j

hygiene reports by the State of Mi

asbestos at Grace. Again, Maryla

disclosure of the state reports to '

37. Maryland Casualty ai

concealing the asbestos hazard,

failing to warn the workers, their

(Consortiu

Iso, Maryland Casualty knew of the industrial

ntana, and the findings of dangerous levels of

d Casualty recommended settlement to avoid

he unions and to the general public.

ded and abetted Grace's course of action by
and the extent of disease and death, and by

families and the community.

HIRD CLAIM

v. Maryland Casualty)

38. All paragraphs abov are incorporated by this reference.

39. As a result of the acts of the State of Montana above described, the

plaintiffs' spouses listed on Exhibit "A` attached hereto have substantially lost

Complaint and Demand for Trial by Jury 5
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and will lose the care, comfort an

and detriment.

society of their spouses, all to their damage

F^JURTH CLAIM

(Ne Igligence v. CNA)

Plaintiffs Pennock, Fuller, Peul, Dickerman, Kenworthy. Beagle, Widic and

Challinor make the following clai s against CNA. -

40. All paragraphs above are incorporated by this reference.

41. CNA, through Co tinental Casualty Co., was the workers'

compensation carrier fo.r W.R. Grace from July 1, 1973 to July 1, 1976. CNA,

through Transportation Ins. Co. or Continental Casualty Co., was the workers'

compensation carrier for W.R. Gr ce from July 1, 1976 to 1996.

42. CNA is professional taff included industrial hygienists and medical

doctors with expertise in occupa ional disease. At all times CNA was well aware

of the hazards of asbestos exposure.

43. At all times, CNA knew of the asbestos disease exposure at the

Grace Libby operations, and that workers were diseased and dying from asbestos

exposure, and that a hazardous ondition existed.

44. CNA knew or should have known that there were no showers for

workers, no coveralls for workers, and that workers went home and'into the

community covered with asbestios dust, which was hazardous to all those who

might come into contact with it

45. CNA undertook to rovide industrial hygiene services for the benefit

of Grace employees, their iamili is and the community.

46. In.so doing, CNA had a duty of care to the Libby workers, their

families and to the community.

47. CNA was negligen is this undertaking to provide services:

(a) in failing to recom end or require sufficient measures and standards

for employee educ tion, warning the workers, their families and the

community, protection against asbestos dust going into workers'

homes and into the community, dust control (including housekeeping,

ventilation, exhau t air cleaning and maintenance) and medical

monitoring;

(b) in failing to sufficiently test and monitor the effectiveness of dust

control at all locations where there was dust;

Complaint and Demand for Trial by Ju 6



(c) in failing to obtain medical information on the incidence of disease

and deaths at the Grace operations from Grace and from public

agencies; and

(d) in failing to sufficiently study and use the information on dust control

and asbestos disease that It did have.

48. CNA's representativesi with expertise in industrial hygiene inspected

i

20

21

22

23

24

25

26
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the Grace Libby operations.

49. In so doing, CNA had

their families and to the, communi

50. CNA was negligent

failing to report and act upon kn

worker education, insufficient w

community, insufficient dust contr

air cleaning and maintenance), an

51. As a direct and prox

above listed have been diagnosed

the chart Exh. A hereto, and Jack

18, 2000.

duty of reasonable care to the Libby workers,

inspection of the Grace Libby operations, in
wn hazardous conditions due to insufficient

rnings to workers, their families and to the
I (including housekeeping, ventilation, exhaust
insufficient medical monitoring.

^ate result of the negligence of CNA. Plaintiffs

with asbestosis disease on the dates stated on
Kenworthy died of asbestos disease on August

^IFTH CLAIM

ICo sortium v. CNA)

52. All paragraphs abovc are incorporated by this reference.

53. As a result of the lacts of CNA above described, the plaintiffs'

spouses listed on Exhibit "" attaihed hereto have substantially lost and will lose

the care, comfo[t and society of their spouses, all to their damage and detriment,

S1XTH CLAIM

(Negligence v. State of Montana)

54. The listed plaintiffs were employed by W,R. Grace and Company or

its predecessor, at its Zonolite or vermicufite mining and manufacturing operations

in Lincoln County, Montana.

55. Throughout the yea s of plaintiffs' employment, they worked in an

environment that caused them t be exposed to and to inhale asbestos dust.

56. At all times plaintiff were ignorant of the nature and extent of the

life threatening risks and injury i volved, and would not have continued to work

in such an environment if they ad known the true facts.

Complaint and Demand ior Trial by Jury 7



1

1 57. W.R. Grace provided it: s workers no coveralls and no showers. As a

2
result workers went home with asb estos dust on their clothing and in their cars,

thereby contaminating family memt )ers as well. Listed plaintiffs are workers and
3 family members who contracted as bestos disease due to asbestos dust brought

4 home by workers.

5
58. Without knowledge of he nature and extent of the asbestos hazard,

plaintiffs were denied the options of avoiding exposure, demanding protective
6 devices, demanding safer operation s, or changing jobs.

7 • 59. RCM 1947, § 69-105 (effective 1955 to 1967) provided that the

State Board of Health "shall .., hav

and life of the citizens'.

e general supervision of the interests of health

9 60. RCM 1947 § 69-201 (effective 1955 to 1967) provided that the

10 "Board . . . shall .,. execute all o the duties in the field of industrial hygiene".

61. RCM 1947 § 69-410 (effective 1967 to 1971) provided that the
11

12
,

Board "shall . . . (d) ,,. enforce

prevention of disease".

. for the preservation of public health and

13 62. RCM 1947 § 69-420 , now § 50-70-102, MCA (effective 1971 to

14
date) provides for a State policy that "(1) will protect human health and safety .

15
12) [and for a]... program of

63. RCM 1947 § 69-105

abatement ... of occupational diseases".

(effective 1955 to 1967) provided that the

16 Board of Health "shall make sanit ary investigations and inquiries regarding ...

17
employment . . .".

64. RCM 1947 § 69-20 (effective 1955 to 19671 provided that the
18 Board of Health 'shall ...(3) ma e investigations of the sanitary conditions ..

19 in the various industries'.

65. RCM 1947 § 69-420 3 (effective 1967 to 1971) provided that the
20

"Board of Health "shall ... investi ate the conditions of work ... .

21 66. RCM 1947 § 69-411 0, now § 50-1-202, MCA (effective 1967 to

22 date) provides that the Board "sh all . . . (2) study conditions effecting citizens .

23
(3) make investigations . . .".

67. RCM 1947 § 69-421 1 .1, now § 50-70-105, MCA (effective 1974 to

24 1999) provided that the Board "s hall ...(6) determine .degree of hazard at

25 any workplace".
69-2068. RCM 1947 § (effective 1955 to 1967) provided that the

• 26
_

lAw OrHK6
bwNV[Y. NeRhw/G.
nauv^" ^ ..,ounrtv 8.ur.ni Mo.n.w Compleim and Demand for Trial by Jury



Board "shall ...(5) . . . wor with such industries to remedy unsanitary

conditions".

69. RCM 1947 § 69-420I3 (effective 1967 to 1971) provided that the

Board 'shall . . , (4) . . , cooperate with the industry . . . in . . . correcting

conditions which are hazardous toi health".

70. RCM 1947 § 69-4211, now § 50-70-105, MCA (effective 1971 to

1999) provided that the Board "sFiall ...(3) ••. issue orders necessary to carry

out this act".

71. RCM 1947.§ 69-4211.1, now § 50-70-105, MCA (effective 1974to

1999) provided that the Board "shall (1) enforce board orders ...(3) develop

plan for ... abatement ... of lloccupational diseases".

72. Montana Constitution, Article IX § 111) (effective 1973 to date)

provides that "the State and each person shall maintain and improve a clean and

healthful environment in Montana

73. RCM 1947 § 69-10

Board 'shall gather information .

74. RCM 1947 § 69-411

date) provides that the Board "s

information . . . .

75. RCM 1947 § 69-421

1999) provides that the Board "s

76. In 1956 the State

undertook an industrial hygiene s

Libby, Montana to determine if t

detrimental to the health of the er

dust levels, that the dust container

dust in the air is of considerabie t

described the disease asbestosis.

Hatch, Industrial Dust, which des

permanent" (p.37). Drinker and

greater than normal incidence of

1956 report found dust levels

asbestosis in Great Britain (p.39).

(effective 1955 to 1967) provides that the

as it may deem proper for diffusion".

0, now § 50-1-202, MCA (effective 1967 to

all . . . (3) make investigations, disseminate

.1, now § 50-70-105, MCA (effective 1974 to

iall .... (7) disseminate information".

oard of Health, Division of Disease Control,

udy of the Zonolite mine and mill operation at

my of the components of this company were

npioyees." The 1956 report, p. 3, found high

asbestos, and that "the asbestos dust and the

xi." The report cited medical literature and

hhport cited the 1954 edition of Drinker and

ribes the lung damage done by asbestosis as

atch note the 1947 total of 160 deaths from

Drinker and Hatch also demonstrate a ten times

lung cancer in asbestosis cases (p.46). The

greatly exceeding the asbestos limit, and

26 Il recommended dust control measuires. The 1956 report, p. 6, states:

i.w or.ass
^4.GUrvev. Ke6r",u
wu+.w s uoourvtr
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Full recognition should be^given to the fact that direct control
measures alone are usually not enough to insure safe working
conditions. The method of operations, proper maintenance of
equipment and of housekee'ping are equally essential to maintain
healthful conditions. I
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25

. 26

That until such time as the repair and maintenance of both the
exhaust and ore conveying s stems have been complete, all the men
in the dry mill be provided with and required to wear an adequate
respirator.

No further action was taken in 19 6 and .1957.

77. In 1958, the State B ard of Health, Division of Disease Control,

undertook another industrial hygiene study of the Zonolite mine and mill operation

"to determine if any of the componients of this company found to be detrimental

to the health of the employees during the last study in August, 1956 had been

reduced or alleviated since that tim ." The report again found dust levels greatly

exceeding the asbestos limit, and recommended dust control measures. The

report, at p. 8, cltes medical literat re showing that asbestosis is "a progressive

disease with a bad prognosis," ften fatal. The report, at p. S. finds that

asbestos dust "concentrations ha , as yet, not been reduced to a satisfactory

level over all . . . The dry mill sti I required a considerable amount of work to

reduce the dust in this area to an acceptable level." No further action was taken

in 1958, 1959, 1960, or 1961.

78. In 1959, the State of Montana, State Tuberculosis Sanitarium treated

Glenn Taylor, a Libby Zonolite ine worker, for shortness of breath and

asbestosis.

79. In 1961, the State o Montana, through formal death certificate

reporting procedures, had notice that Glenn Taylor, a millwright at Zonolite in

Libby died of asbestosis, and tha Charles Wagner, a mechanic at Zonolite in

Libby, died of pulmonary fibrosis.

80. In 1962, the State Board of Health, Division of Disease Control,

undertook an industrial hygiene st dy of the Zonolite mine and mill operation 'to

determine if any of the component of the operations continued to be a threat to

the health of the employees." The report again found dust levels far in excess of

the asbestos limit, and recommend d dust control measures. The report, at p. 4,

concludes as indicated in the findi gs of this study, it appeared that no progress

had been made in reducing dust concentrations in the dry mill to an acceptable

uw omas
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level and that, indeed, the dust coneentrations had been increased, substantially,

L

nver thnse in the nast "

81. In 1963, the State B ard of Health, Division of Disease Control,

3 undertook an industrial hygiene stu y of the Grace/Zonolite mine and mill. The

4II report again found dust levels reatly exceeding the asbestos limit, and

Z)
.prnmmended rlust enntrnl measur s. The reoort. at o. 3. a"ha^arrlnuc

condition existing at this plant." N^1 further action was taken in 1963.
6 II i A' 96 h S t B rd f Heal h D' 'ta e a o tf 1 4 tB2 l

7

u

9

10

,

11

o. n prl e , rvlslon of Dlseaseo

Control, undertook an industrial hyg ene study of the Grace/Zonolite mine and mill
"tn lietenTlne if emmnlianre with reviou6 recommendations for the enntrnl nf

dust had been achieved." The repbrt again found dust levels greatly exceeding

the asbestos limit, and recommended dust control measures. The report cited an

article by Dr. Irving Selikoff (1964), finding dangerous levels of asbestos disease

in asbestos insulation workers with j light intermittent exposure to asbestos." The

State knew that the Libby workers had heavy and trequent exposure to asbestos.
12 ^ The 1964 report states at p. 3, "the asbestos content of the material with which

13 you are working appears to provid some serious potential for the development

nf disease if not orooerlv controlledl. In addition, the discharqe of larce volumes

of asbestos-laden dust at ground le eis sets up a condition where all members of
15 q the plant can be exposed in additi n to those who work in the dry mill." The

16 NN 1964 report, p.3, also warns of `possible widespread carcinogenic air pollution."

17

18

83. In September, 1964, t e State Board of Health, Division of Disease

Control, undertook an industrial hyg ene study of the GracelZonolite mine and mill

"to determine if_the concentration were excessive as has been found in many

in found dust levels greatly exceeding the19 u previous studies.' The report agaI

st control measures. The report states at p.and recommended dasbestos limit ,
20 p U

3`the dust discharged at ground Ilevel from the main dust collection fan was
21 continuously contaminating the whole plant work area and needs to be either

22 raised substantially so the dust-laden air discharges substantially above the plant

23
area or that cleaning be provided. IThere was much reentry of this dust into the

i "" rt concludes at p. 3 w th the hope thatThe repworking environment. i
24 continued work to reduce dust con entrations will be done and that a continuous

25 operation at acceptable levels will e achieved soon.'

. 26
84: In 1964, the State of Montana, through formal death certificate

uw ocs.D:r
^aG^wVev.,^T^Nr.
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procedures, had notice that Albert Barney, a mill worker at Zonolite in Libby died

of cor-pulmonale.

85. In 1966, the State of Montana, through formal death certificate

reporting procedures, had notice th t Walter McQueen, a miner from Libby, died

of asbestosis.

86. In 1967, the State Board of Health, Division of Disease Control,

undertook an industrial hygiene st dy of the Grace/Zonolite mine and mill "to

determine compliance with previo s recommendations." The report, at p. 2,

concluded "as in the past, the eed for particularly close attention to the

functioning of the dust control system, condition of duct work,... was apparent.

It was also apparent that a strict h usekeeping program must be maintained."

87. In November 1967, evidence was presented to the Chairman of the

State Industrial Accident 8oard tha
I
another worker at the Grace/Zonolite-mine

and mill had been diagnosed whh asbestosis from work in the warehouse.

88. In 1974 the Montana State Department of Health performed an

investigation of the airborne asbestos exposure at the Grace mine and mill. No

action was taken.

89. From 1967 to about 1

dust control at its operations in Lib

90. All the above describe

74, Grace regularly reported on the status of

y to the State of Montana.

reports of the State of Montana, Division of

Disease Control, were delivered to

of the reports were made public,

warned of what the State had fou

91. In 1971-1978, a numb

mine and mill showed violations of

W.R. Grace & Co., or its predecessor. None
or were the Grace workers or their families

d.

r of federal agency inspections of the Grace

sbestos dust control requirements. The State

of Montana was either a participan't in said inspections or was copied in on the

reports of said inspections. Federai inspections in 1971, 1972, 1973, 1974 and

1975 found dangerous levels of asbestos dust at the Grace mine and mill. Again

the State of Montana did nothing to warn the workers or their families of the

dangers of asbestos disease.

92. From 1976 to a date a or 1990, the State of Montana continued to

inspect the Grace mine and mill for ccupational health hazards. In the 1980s and

up to 1998, the State of Montana had many occasions to review and act upon

matters relating to the W.R. Grace operations. The State never did warn or act

vu/vu, a wGA11y" 12Complaint and Demand for Trial by Juryaxaral wo"..MA
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to protect the plaintiffs.

93. By 1971, 14 workers t the Grace mine and mill had died of asbestos

disease.

94. The cause of action in this case arose after July 1, 1973, and there

is no sovereign immunity. (Art. II 18, 1972 Montana Constitution.)

95. Plaintiffs as employeesI at the Grace/Zonol'rte mine and mill operation

at Libby, Montana, and family members of employees, were at all times members

of the class of persons the above itatutes intended to protect from exposure to

toxic asbestos dust, found hazard us by-the State Board of Health, Division of

Disease Control.

96. At all times pertinent ereln, the State of Montana had a continuing

duty to plaintiffs to gather informa ion, to protect and to warn plaintiffs.

97. The State Board of H alth, Division of Disease Control, undertook

specific action to cause corrective easures to be taken to protect plaintiffs.

98. The State of Montana negligently failed to take sufficient action to

protect plaintiffs from known hazards of asbestos exposure,

99. The State of Montai a negligently failed to gather sufficient

information as to the extent of disease in workers at the Grace/Zonolite mine and

mill operation.

100. The State of Montana negligently failed to warn plaintiffs of the

hazards of asbestos exposure.

101. As a direct and proxi ate result of the conduct of the State of

Montana, its agencies and agents as described above, plaintiffs suffer from

asbestos disease which was diagno ed on the dates listed on Exhibit "A" attached

hereto, due to asbestos exposure f om the Grace/Zonolite mine and mill.

SEVENTH CI.AIM

(Violation of the Montana Constitution)

102. All paragraphs above are incorporated by this reference.

103. Plaintiffs have the fol owing inalienable rights, pursuant to the

Montana Constitution, Article Il, §

All persons are born fr a and have certain inalienable rights. They
include the right to a cl n and healthful environment and the rights
of pursuing life's basic ecessities, enjoying and defending their lives

and liberties, acquiring possessing and protecting property, and
seeking their safety, he Ith and happiness in all lawful ways.

^^,wav%,br^
wnM &
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104. Plaintiffs have the rther constitutional rights pursuant to the

Montana Constitution, Article IX, 1:

0

17

16
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20

21

22

23

24

25

,
r^wwKr. rum^m.
aulrvaw a r.uwar,
R.uu•ai rio.t.K.

The state and each p,rson shall maintain and improve a clean and
healthful environment in Montana for present and future generations.

105. The past, present and c ntinuing tremolite asbestos exposures caused

and allowed by the State of Montana violate the inalienable right of plaintiffs to

a clean and healthful environment, and breach the State's duty to maintain and

improve a clean and healthful envi lonmept for plaintiffs.

106. As a direct, proximate and legal result of the conduct of the State of

Montana, plaintiffs have been expbsed to and harmed by dangerous tremolite

asbestos.

QAMAGES

107, As a direct and proximate result of the acts of the State of Montana,

the plaintiffs have suffered and willl suffer:

a. Loss of enjoyment of t eir established course of life;

b. Loss of services which can no longer be performed;

c. Physlcal, mental and e otional pain and suffering;

d. Medical expenses, re abilitation expenses and related expenses;

and

a. Loss of insurability for edical coverage.
EIG, TH CLAIM

108. All paragraphs above are incorporated by this reference.

109. Asa result of the acts of the State of Montana above described, the

(Consortium

plaintiffs' spouses listed on Exhibit

and will lose the care, comfort and

and detriment.

v. State of Montana)

'A' attached hereto have substantially lost

society of their spouses, all to their damage

DAMAGES

110. As a direct and proxim te result of the acts of Maryland Casualty,

CNA, and the State of Montana the plaintiffs have suffered and will suffer:

a. Loss of enjoyment of th ir established course of life;

b. Loss of services which can no longer be performed;

26

uw osr.dc
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c. Physical, mental and emotional pain and suffering;
it Medical x nses rehabilitatio ex e se d 1e n n s

e. LOSS of insurabllity for medlcal coverage;
o.1

F. , I p an re ated expenses;
1 11

ana

41 f. The heirs of Jack D. Ke worthy have suffered and will suffer loss of
his care comfort and s ciet and other dama, y ges.^ 11

PRAYER FOR REUEF

State of Montana) as follows•

6 WHEREFORE, the plaintiffs piay for damages against Maryland Casualty,
7 CNA, and the State of Montana Inotto exceed $750,000 per claim as against the

8 1
1. Reasonable damages fo lost enjoyment of established course of life,

past an fUture.n n d

erforrned
10 P 2. Reasonable damages f r loss of services which can no longer be

3. Reasonable damages for physical, mental and emotional pain and

,

suffering, past an future.14 n d

anrl rPIAtPd P.YnenSF4 InrllrrPd tn dat - and reasonahlvi certain tn he inr„n•n,f 6, *F.e

13 1 4. Reasonable damages fo medical expenses, rehabilitation expenses,

future.
15 11 5 Re fo loss of care comfort ao bl d m d i. ,na agesas n soce a ety.

16 h 6. For costs of suit; and
7 Fnr ci,rh fiirthnr rolinf aa is sust under the clrcum^tanna¢

ur ofFos
.h©.rvrr.

utn+e't .^ µ.

DEMAND F R TRIAL BY JURY

Claimants hereby demand a tT al by jury.

DATED this 21 1^' day of Ma ch, 2002.

1/

& McGARVEY
McGARVEY, HEBERLING, SULLIVAN
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BY:
Opn L. Heberbn g
Attorneys for Plaintiffs/•
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