FORM B10 (Official Form 10) (12/03)

UNITED STATES BANKRUPTCY COURT DisTRICT OF DELAWARE

Name of Debtor Women First HealthCare, Inc

money or property)

CIBC WMC, Inc , as Collateral Agent

Name of Creditor (The person or other entity to whom the debtor owes

Check box if you are aware that anyone
else has filed a proof of claim relating to
your claim Attach copy of statement
giving particulars

Name and address where notices should be sent
CIBC WMC Inc, as Collateral Agent
425 Leximngton Avenue
New York, New York 10017
Attention Willlam B Phoenix

-and-
Paul, Weiss, Rifkind, Wharton & Garrison LLP
1285 Avenue of the Americas
New York, New York 10019-6064
Attention Alan W Kornberg
Telephone number 212-373-3000

O Check box if you have never received
any notices from the bankruptcy court in
this case

O  Check box If the address differs from the

address on the envelope sent to you by
the court

THIS SPACE IS FOR COURT USE ONLY

Account or other number by which creditor identifies debtor- N/A

Check here if this claim
O __ Replaces / O amends a previously filed claim, dated

1 Basis for Claim

O Retiree benefits as definedin 11 U S C § 1114(a)

0 Goods sold O Wages salanes and compensation (fill out below)
O  Services performed Last four digits of SS #

@  Money loaned "‘_S_eg Attachment Unpaid compensation for services performed

O  Personal inury/wrongful death From o

0O Taxes

& __ Other *See Attachment

2 Date debt was Incurred *See Attachment

3 If court judgment, date obtained N/A

4 Total Amount of Claim at Time Case Filed See Attachment

See Attachment

If all or part of your claim 1s secured or entitied to pnonty also complete ltem 5 or 7 below
B Check this box if claim includes interest or other charges in addition to the pnincipal amount of the claim Attach temized statement of all interest or additional charges

5 Secured Claim

B Check this box If your claim 1s secured
by collateral (including a nght of setoff)

Bnef Descnption of Collateral
0O Real Estate O Motor Vehicle
@ Other *See Attachment

Value of Collateral *See Attachment

Amount of arrearage and other charges at time case filed included
in secured clam fany *See Attachment

6 Unsecured Nonpriority Claim §

0O Check this box If a) there 18 no collateral or lien secunng
your clam or b) your claim exceeds the value of the
property secunty it or if c) none or only part of your claim 1s
entitied to pnonty

7 Unsecured Priority Claim

0O Check this box if you have an unsecured prionty claim
Amount entitled to pnonty
Specify the prionity of the claim

O Wages salanes or commissions (up to $4 650) * eamed within 80 days before filing of the
bankruptcy petition or cessation of the debtor’s business whichever 1s earler 11USC §
507(a)3)

O Contnbutions to an employee benefit plan-11 U S C § 507(a)(4)

0O Up to $2 100* of deposits toward purchase lease or rental of property or services for
personal family or household use- 11 U S C § 507(a)(6)

O Almony maintenance or support owed to a spouse former spouse orchild 11USC §
507(a)7)

O Taxes or penalties owed to governmental units 11 U S C § 507(a)(8)
O Other - Specify applicable paragraph of 11 U S C § 507(a)( )

*Amounts are subject to adjustment on 4/1/07 and every 3 years thereafter with respect to cases
commenced on or after the date of adjustment

clam

voluminous attach a summary See Attachment

and copy of this proof of claim

7 Credits The amount of all payments on this claim has been credited and deducted for the purpose of making this proof of

8 Supporting Documents Attach copies of supporting documents such as promissory notes purchase orders Invoices
temized statements of running accounts contracts court judgments mortgages secunty agreements and evidence of
perfection of hen DO NOT SEND ORIGINAL DOCUMENTS If the documents are not available explain [f the documents are

9 Date-Stamped Copy To receive an acknowledgment of the filing of your claim enclose a stamped self-addressed envelope

THIS STpf WURT USE
AUG 3 0 2004

BMC

Date August 26, 2004

claim (attach copy of
Signature

Name

Sign and pnnt the name and title f

William B Phoenix,"Managin,

of the areditor or gther person authonzed to file this

Penalty for presenting fraudulent claim Fine of up to $500,000 or imprisonment for up to § years or both 18 US C §§ 152 and 3571

Doc # NY6 788743 4

Women First Heatthcare inc

i




- et TR M. e

ATTACHMENT TO PROOF OF CLAIM OF
CIBC WMC INC., AS COLLATERAL AGENT

1 On April 29, 2004 (the “Petition Date’), Women First HealthCare,
Inc (the “Debtor”) filed a voluntary petition for relief under chapter 11 of title 11 of the
United States Code, 11 US C §§ 101 et seq (the “Bankruptcy Code™), in the Umted

States Bankruptcy Court for the District of Delaware (the “Bankruptcy Court™)

2 On June 25, 2004, the Bankruptcy Court entered that certain Order
Establishing Bar Dates for Filing Proofs of Claim and Approving Form and Manner of
Notice Thereof (Docket No 203) (the “Bar Date Order”), which, inter alia, established
August 31, 2004, as the deadline by which any creditors of the Debtor must file proofs of

claim 1n the Debtor’s chapter 11 case
L PRELIMINARY STATEMENT

3 As of the Petition Date, the Debtor was indebted to CIBC WMC
Inc , Whitney Private Debt Fund and ] H Whitney Mezzanine Fund, L P (the “Semor
Secured Note Claimants”) for no less than $29,166,757 00 1n principal and mnterest
thereon based upon amounts outstanding under (1) those certamn Senior Secured Notes due
September 30, 2005 dated June 25, 2002, executed by the Debtor and delivered to the
Semor Secured Note Claimants 1n consideration of loans made by the Semor Secured
Note Claimants to the Debtor 1n such amount (the “Senior Secured Notes”) and (1) that
certain Note and Warrant Purchase Agreement dated June 25, 2002 (as amended and
supplemented from time to time, the “Note Purchase Agreement,” and, together with the
Senior Secured Notes, the “Note Agreements”) by and among Senior Note Claimants and

the Debtor, pursuant to which the Semor Note Claimants made loans to the Debtor In
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addition, as of the Petition Date, the Debtor was and still 1s indebted to CIBC WMC, Inc ,
Broad Street Associates LLC and Greenleaf Capital, L P (the “Preferred Stock
Claimants,” and, together with Semor Secured Note Claimants, “Claimants”), for no less
than $8,575,490 14 1n principal and interest thereon based upon amounts outstanding
under (1) that certain Preferred Stock Purchase Agreement dated June 25, 2002 (as
amended and supplemented from time to time, the “Preferred Stock Purchase
Agreement,”) among the Preferred Stock Claimants and the Debtor and (1) that certain
Certificate of Designation of Preferences and Rights of Senior Convertible Redeemable
Preferred Stock, Series B dated May 12, 2003 (as amended from time to time, the
“Certificate of Designation,” and, together with the Preferred Stock Purchase Agreement
and the related mstruments and agreements, the “Preferred Stock Agreements,” and,
together with the Note Agreements, the “Pre-Petition Loan Documents™) executed by the
Debtor, pursuant to which the Preferred Stock Claimants made loans to the Debtor in the
amount of $13,000,000 1n exchange for 13,000 shares of Senior Convertible Redeemable
Preferred Stock, Series B As of the Petition Date, the total amount outstanding to
Claimants under the Pre-Petition Agreements 1s not less than $37,742,247 14, in principal
and 1nterest thereon, plus fees and costs, including professional fees and costs, based
upon amounts outstanding under the transactions described herem CIBC WMC Inc , as
Collateral Agent (the “Collateral Agent”) on behalf of Claimants under that certain
Secunity Agreement dated June 25, 2002 among the Debtor and the Collateral Agent (as
subsequently amended, the “Amended and Restated Security Agreement,”), files this
Proof of Claim on account of (1) the security interests granted to 1t under the Amended

and Restated Secunty Agreement 1n the Debtor’s property securing the obligations of the
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Debtor to Claimants (as more fully set forth 1n paragraphs 6 and 7 herein) (the “Security
Interests”), and (11) the adequate protection liens on certain of the Debtor’s property
granted to 1t pursuant to that certain Amended Final Order (1) Authonzing Post Petition
Financing on a Secured and Super-Prionty Basis Pursuant to Sections 364(c) and (d) of
the Bankruptcy Code, (2) Authorizing Use of Cash Collateral Pursuant to Section 363 of
the Bankruptcy Code and (3) Granting Adequate Protection Pursuant to Sections 363 and
364 of the Bankruptcy Code, entered by the Bankruptcy Court on June 3, 2004 (the

“Final DIP Order”)
IL FACTUAL BACKGROUND

4 Senior Note Obligations Pursuant to (a) the Semor Secured Notes
and (b) the Note Purchase Agreement, the Senior Secured Note Claimants made loans to
the Debtor All obligations arising under or evidenced by the Semor Secured Notes and
the Note Purchase Agreement and the instruments and documents executed m connection
with such agreements shall hereinafter be referred to as the “Semor Secured Note
Obligations,” which obligations are more particularly described n the proofs of claim

filed by the Senior Secured Note Claimants simultaneously herewith

5 Preferred Stock Obligations Pursuant to (a) the Preferred Stock
Purchase Agreement and (b) the Certificate of Designation, the Preferred Stock
Claimants made loans to the Debtor of $13,000,000 1n exchange for 13,000 shares of
Sentor Convertible Redeemable Preferred Stock, Series B (the “Series B Preferred
Stock”) Pursuant to that certain letter agreement among the Debtor and Claimants dated
December 19, 2003, the Debtor, mnter alia, redeemed approximately 5,895 shares of

Series B Preferred Stock from the Preferred Stock Claimants with the result that the
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Preferred Stock Claimants now hold 7,105 shares of such stock with a stated principal
value of $8,499,467 06 as of the Petition Date All obligations arising under or evidenced
by the Preferred Stock Purchase Agreement and the Certificate of Designation and the
instruments and documents executed 1n connection with such agreements shall
hereinafter be referred to as the “Preferred Stock Obligations,” and, together with the
Senior Secured Note Obligations, shall heremafter collectively be referred to as the “Pre-
Petition Obligations ” The Preferred Stock Obligations are more particularly described 1n

the proofs of claim filed by the Preferred Stock Claimants simultaneously herewith

6 Security Interest on Account of Sentor Note Obligations Pursuant

to that certain Amended and Restated Security Agreement, the Debtor pledged to the
Collateral Agent, for the ratable benefit of the Semor Secured Note Claimants, as security
for the payment and performance of the Senor Secured Note Obligations, certain
property of the Debtor and granted to the Collateral Agent for the ratable benefit of the
Semor Secured Note Claimants (a) a first priority lien 1n, inter alia

(1) all Accounts’,

(1)  all Equpment, Goods, Inventory and Fixtures,

(m)  all Documents, Instruments and Chattel Paper,

(iv)  all Letter-of-Credit Rights,

(v)  all Secunities Collateral,

(vi)  all Investment Property,

(vi)  all Intellectual Property Collateral,

Capitahized terms used herein and not defined shall have the meaning ascribed to them 1n the
governing documents
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(vin)

(1x)
(x)
(x1)
(xu)
(xu1)
(x1v)
(xv)

(xv1)

(xv1)

the Commercial Tort Claims described on Schedule 16 to the
Perfection Certificate,

the Acquisition Documents and the Acquisition Document Rights,
all General Intangibles,

all Deposit Accounts,

all Supporting Obligations,

all books and records,

all Marketing Matenals,

all Regulatory Documentation,

to the extent not covered by clauses (1) through (xv) of this
sentence, all other personal property of such Issuer, whether
tangible or intangible, and

all Proceeds and products of each of the foregoing and all
accessions to, substitutions and replacements for, and profits and
products of, each of the foregoing, any and all proceeds of any
msurance, indemnity, warranty or guaranty payable to such Issuer
from time to time with respect to any of the foregoing,

and (b) a second prionty lien (second only to existing liens held by Wyeth) 1n, mter aha
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(1)

)

\))

(v1)

all Intellectual Property Collateral exclusively related to or used
only 1n connection with the Second Lien Collateral,

the Commercial Tort Claims described on Schedule 16 to the
Perfection Certificate exclusively related to or used only 1n
connection with the Second Lien Collateral,

all General Intangibles exclusively related to or used only in
connection with the Second Lien Collateral,

all books and records exclusively related to or used only 1n
connection with the Second Lien Collateral,

all Marketing Materials exclusively related to or used only in
connection with the Second Lien Collateral,

all Regulatory Documentation exclusively related to or used only
1n connection with the Second Lien Collateral,




(vn)

(vi)

to the extent not covered by clauses (1) through (v1) of this sentence
all other personal property of such Issuer exclusively related to or
used only 1n connection with the Second Lien Collateral, whether
tangible or intangible, and

all Proceeds and products of each of the foregoing and all
accessions to, substitutions and replacements for, and profits and
products of, each of the foregoing, any and all proceeds of any
nsurance, indemnuty, warranty or guaranty payable to such Issuer
from time to time with respect to any of the foregoing

(the “Senior Secured Note Liens”)

7

Secunty Interest on Account of Preferred Stock Obligations

Pursuant to the Amended and Restated Security Agreement, the Debtor pledged to the

Collateral Agent, for the ratable benefit of the Preferred Stock Claimants, as securty for

the payment and performance of the Preferred Stock Obligations certain property of the

Debtor and granted to the Collateral Agent for the ratable benefit of the Preferred Stock

Claimants a second priority security interest i, mnter alia
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w)
4

(v1)

(vm)

(vin)

(1x)

all Accounts relating exclusively to Vaniqga,

all Equipment, Goods, Inventory and Fixtures relating exclusively
to Vamgqa,

all Documents, Instruments and Chattel Paper relating exclusively
to Vaniqa,

all Intellectual Property Collateral relating exclusively to Vamiqa,

all Commercial Tort Claims described on Schedule 16 to the
Perfection Certificate relating exclusively to Vamqa,

all General Intangibles relating exclusively to Vanmiqa (including,
without limitation, nights arnising under common law, statutes, or
regulations, new drug applhications and modifications thereof),

all Acquisition Documents and Acquisition Document Rights,
all books and records relating exclusively to Vaniqa,

all Marketing Materals relating exclusively to Vamiqa,




(x)  all Regulatory Documentation relating exclusively to Vamgqa,

(x1) to the extent not covered by clauses (1) through (x) of this sentence,
all other personal property of such Issuer relating exclusively to
Vaniqa, whether tangible or intangible, and

(x11) all Proceeds and products of each of the foregoing and all
accesstons to, substitutions and replacements for, and profits and
products of, each of the foregoing, any and all proceeds of any
msurance, indemnity, warranty or guaranty payable to such Issuer
from time to time with respect to any of the foregoing

(the “Preferred Stock Liens,” and, together with the Senior Secured Note Liens, the
“Collateral Agent’s Liens™)

8 Adequate Protection Liens Under the Final DIP Order Pursuant to
the Final DIP Order, the Debtor granted to the Collateral Agent, for the benefit of the
Senior Secured Note Claimants (a) replacement security interests in and lhiens upon all of
the DIP Collateral of the same type constituting Pre-Petition Collateral and (b) a
perfected jumor lien on all unencumbered property and interests, real and personal,
tangible and intangible, of the Debtor, whether now owned or hereafter acquired, all
products and proceeds thereof, and accessions thereto, including, without mitation, all
of the Debtor’s rights and interests, if any, 1n and under that certain Distribution and
License Agreement between Women First HealthCare, Inc and Laboratories
Fourmer S A dated July 19, 1999 (as amended from time to time), all inventory,
accounts receivable, general intangibles, equipment, notes, documents, chattel paper,
cash and interests 1n real property (whether owned or leased), but excluding Avordance
Actions (as defined 1n the Final DIP Order) (the “Adequate Protection Liens”) The
Adequate Protection Liens are junior 1n priority to the liens of the DIP Lenders (as
defined 1n the Final DIP Order), but superior to all other liens on the DIP Collateral

(other than the Existing Liens having priority over the DIP Agent’s Liens and the Carve-

7
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Out and shall not extend or attach to the Professional Fee Reserve or the Professional Fee
Carve-Out) (as defined 1n the Final DIP Order) The Adequate Protection Liens secure
the amounts necessary to adequately protect the interests of the Collateral Agent, for the
benefit of the Semor Secured Note Claimants, to the extent of their interests in the
Collateral 1n regard to the priming of the Collateral Agent’s Liens and for the use of their
respective interests 1n the Pledged Collateral (including Cash Collateral) to the extent of

any diminution 1n value as a result thereof

9 Costs, Expenses and Attorneys’ Fees Pursuant to the Amended
and Restated Security Agreement, the Debtor agreed to pay all costs and expenses of the
Collateral Agent, including without hmitation attorneys’ fees of Claimants incurred prior
to and after the Petition Date to the extent provided in the Pre-Petition Loan Documents
(collectively, “Fees and Costs”) The Fees and Costs imclude, but are not limited to the
attorneys’ fees and costs incurred 1n connection with or relating to (a) any action, suit or
other proceeding affecting the Collateral or any part thereof, (b) collection of the Pre-
Petition Oblhigations, (c) the enforcement and administration of the Amended and
Restated Secunty Agreement, (d) the custody or preservation of, or the sale of, collection
from, or other realization upon, any of the Collateral, (¢) the exercise or enforcement of
any of the nghts of the Collateral Agent or Claimants, or (f) the failure of the Debtor to
perform or observe any of the provisions of the Security Agreement or the Amended and
Restated Secunity Agreement As of the Petition Date, un-rexmbursed Fees and Costs due
to Collateral Agent on behalf of Claimants have been mcurred 1n the amount of
$228,420 61 Since the Petition Date, Fees and Costs have been mcurred and continue to

be incurred  This Proof of Claim 1s without prejudice to the night of the Collateral Agent
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to claim such fees and other expenses as administrative expenses 1n this case pursuant to

section 503(b) of the Bankruptcy Code, or otherwise

10 Perfection of Liens 1n the Collateral Pursuant to, inter alia, the
Amended and Restated Security Agreement, the obligations of the Debtor under the Pre-
Petition Agreements are secured by the Collateral The Collateral Agent holds properly
perfected (1) first priority security interests in and liens upon the Collateral for the benefit
of the Senior Note Claimants, and (1) second priority security interests i and liens upon
the Collateral for the benefit of the Preferred Stock Claimants, based upon, among other
things, the filing and recordation of appropriate Unmiform Commercial Code Financing
Statements and other appropriate documents and instruments 1n the relevant junsdictions,
including recordation of notices of security interest in the United States Patent and
Trademark Office, prior to the Petition Date, and the Collateral Agent having taken

possession of the Collateral, as the case may be

11 Liens Not Subject to Challenge Pursuant to the Final DIP Order,
the deadline for parties 1n interest, except for the Official Commuttee of Unsecured
Creditors, to commence any actions challenging whether the Collateral Agent’s liens
were duly perfected under applicable non-bankruptcy law, or to commence actions under
section 544 of the Bankruptcy Code to avoid Claimants’ interest 1n such Collateral based
upon the purported failure to properly perfect such interests, expired on July 6, 2004
Accordingly, except for the nights, i1f any, of the Official Commuttee of Unsecured
Creditors under paragraph 21 of the Final DIP Order which will expire on September 10,
2004, the parties 1n interest have warved their rights to (a) contest the validity, perfection,

prionity, enforceability, amount and avoidability of the liens and secunty interests of the
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Collateral Agent and the Pre-Petition Lenders 1n and to the Pre-Petition Collateral, or
(b) assert any claim or cause of action against the Collateral Agent, the Pre-Petition
Lenders 1n their respective capacities as such, together with their respective agents,
attorneys, advisors, employees, heirs, executors, administrators, officers, directors,
successors and assigns, from any and all claims, causes of action and remedies (whether
under the Bankruptcy Code or other applicable law) arising out of, based upon or related
to the Pre-Petition Agreement, the Pre-Petition Loan Documents (and the transactions
contemplated thereunder), the Pre-Petition Obligations and the Pre-Petition Collateral

securing any of the foregoing or the Collateral Agent’s Liens, as the case may be

12 Supporting Documents In support of this Proof of Claim, the
Collateral Agent has attached as Exhibit 1 hereto an appendix of supporting documents

that includes the following

A (1) Senior Secured Note No 1 due September 30, 2005 dated
June 25, 2002 1n the amount of $13,000,000, (11) Senior Secured
Note No 2 due September 30, 2005 dated June 25, 2002 1n the
amount of $7,500,000 and (111) Semior Secured Note No 3 due
September 30, 2005 dated June 25, 2002 1n the amount of
$7,500,000,

Note and Warrant Purchase Agreement dated June 25, 2002,
Certificate of Designation dated May 12, 2003,

Preferred Stock Purchase Agreement dated June 25, 2002,

m U O w

Amendment No 1 to the Preferred Stock Purchase Agreement

dated May 12, 2003,

10
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F Security Agreement dated June 25, 2002,
G Amended and Restated Security Agreement dated May 12, 2003,
and

H The Final DIP Order entered June 3, 2004

III. RESERVATION OF RIGHTS

13 The Collateral Agent has filed this Proof of Claim under
compulsion of the Bar Date Order and to protect the Collateral Agent and Claimants from
forfeiture of the Security Interests by reason of such Bar Date Order The Collateral
Agent reserves the right to amend, clanfy and/or supplement this Proof of Claim,
including any schedules or exhibits, at any time, including after the bar date, 1n any

manmner

14 The filing of this Proof of Claim 1s not and shall not be deemed or
construed as (a) a waiver or release of Claimants’ or the Collateral Agent’s nights against
any person, entity, or property, or a waiver of the right to compel the Debtor to return
property of Claimants or the Collateral Agent currently 1n the possession of the Debtor,
(b) a consent by Claimants or the Collateral Agent to the jurisdiction of this Court or any
other court with respect to proceedings, if any, commenced 1n any case against or
otherwise involving Claimants or the Collateral Agent, (c) a waiver or release of
Claimants’ or the Collateral Agent’s right to trial by jury in this Court or any other court
1n any proceeding as to any and all matters so triable herein, whether or not the same be
designated legal or private rights or 1n any case, controversy, or proceeding related
hereto, notwithstanding the designation or not of such matters as “core proceedings”

pursuant to 28 US C § 157(b)(2), and whether such jury trial right 1s pursuant to statute

11
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or the Umited States Constitution, (d) a consent by Claimants or the Collateral Agent to a
jury trial i this Court or any other court 1n any proceeding as to any and all matters so
tniable herein or 1n any case, controversy, or proceeding related hereto, pursuant to

28 U S C § 157(e) or otherwise, (€) a waiver or release of Claimants’ or the Collateral
Agent’s nght to have any and all final orders 1n any and all non-core matters or
proceedings entered only after de novo review by a United States District Court Judge, (f)
a waiver of the nght to move to withdraw the reference, or otherwise to challenge the
jurisdiction of this Court, with respect to the subject matter of this proof of claim, any
objection or other proceeding commenced with respect thereto or any other proceeding
commenced 1n this case against or otherwise mmvolving Claimants or the Collateral Agent
or to assert that the reference has already been withdrawn with respect to the subject
matter of this proof of claim, any objection or other proceeding commenced with respect
thereto or any other proceeding commenced 1n this case against or otherwise involving
Claimants or the Collateral Agent, (g) an election of remedies, or (h) a waiver of any
past, present or future defaults or events of defaults under any Pre-Petition Loan
Documents The Collateral Agent specifically preserves all its procedural and
substantive defenses and rnights with respect to any claim that may be asserted against
Claimants or the Collateral Agent by the Debtor or by any trustee or other representative

of 1ts estate

15 The Collateral Agent does not waive any right to claim specific
assets, any rights of set-off, recoupment or counterclaim, or any other right, nghts of

action, causes of action, or claims, whether existing now or heremafler arising, that

12
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Claimants and the Collateral Agent have or may have against the Debtor, or any other

person or persons, and the Collateral Agent expressly reserves any and all such rights

16 Nothing contained 1n this Claim shall be construed as limiting
Claimants’ or the Collateral Agent’s rights, remedies and interests under the Pre-Petition
Loan Documents To the extent that there 1s a conflict between anything contaned 1n this
Claim and the Pre-Petition Loan Documents, the terms and conditions of the Pre-Petition

Loan Documents shall govern and such documents are incorporated herein by reference

17 Nothing herein shall be deemed to waive, estop or derogate from
the nights of Claimants or the Collateral Agent under the Final DIP Order This Proof of
Claim 1s also without prejudice to any and all of Claimants’ or the Collateral Agent’s
rights, claims and defenses under the Bankruptcy Code or otherwise, including, but not

limited to, the right to vote on any plan 1n the Debtor’s chapter 11 case

18 With respect to any unliquidated claim, which claim cannot be
reasonably be calculated at this time, Claimants and the Collateral Agent do not waive

their nghts thereto by not stating specific amounts at this time

19 All notices regarding this Proof of Claim should be sent to CIBC
WMC Inc, 425 Lexington Avenue, Third Floor, New York, New York 10017,
Attention Wilham B Phoenix, with a copy to Paul, Weiss, Rifkind, Wharton &
Garnison LLP, 1285 Avenue of the Americas, New York, New York 10019-6064,

Attention Alan W Kornberg

13
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THE NOTE (OR ITS PREDECESSOR) EVIDENCED HEREBY WAS ORIGI-
NALLY ISSUED IN A TRANSACTION EXEMPT FROM REGISTRATION UNDER
THE UNITED STATES SECURITIES ACT OF 1933 (THE “ACT”), AND THE NOTE
EVIDENCED HEREBY MAY NOT BE OFFERED, SOLD OR OTHERWISE
TRANSFERRED IN THE ABSENCE OF SUCH REGISTRATION OR AN APPLICA-
BLE EXEMPTION THEREFROM. EACH PURCHASER OF THE NOTE EVI-
DENCED HEREBY IS HEREBY NOTIFIED THAT THE SELLER MAY BE RELY-
ING ON THE EXEMPTION PROVIDED BY RULE 144A UNDER THE ACT. THE
HOLDER OF THE NOTE EVIDENCED HEREBY AGREES FOR THE BENEFIT OF

THE ISSUER THAT (A) SUCH NOTE RESOLD, PLEDGED OR OTHER-
WISE TRANSFERRED, ONLY (1)(a) T' ERSON WHO THE SELLER REA-
SONABLY BELIEVES IS A QUALIF STITUTIONAL BUYER WITHIN THE

MEANING OF RULE 144A UNDER THE ACT IN A TRANSACTION MEETING
THE REQUIREMENTS OF RULE 144A, OR IN ACCORDANCE WITH RULE 144
UNDER THE ACT, OR PURSUANT TO ANOTHER EXEMPTION FROM THE
REGISTRATION REQUIREMENTS OF THE ACT (AND BASED UPON AN OPIN-
ION OF COUNSEL), (b) TO THE ISSUER OR ANY OF ITS SUBSIDIARIES, (c)
OUTSIDE THE UNITED STATES IN A TRANSACTION MEETING THE RE-
QUIREMENTS OF RULE 904 UNDER THE ACT OR (d) PURSUANT TO AN EF-
FECTIVE REGISTRATION STATEMENT UNDER THE ACT AND (2) IN EACH
CASE, IN ACCORDANCE WITH THE APPLICABLE SECURITIES LAWS OF ANY
STATE OF THE UNITED STATES OR ANY OTHER APPLICABLE JURISDICTION
AND (B) THE HOLDER WILL, AND EACH SUBSEQUENT HOLDER IS RE-
QUIRED TO, NOTIFY ANY PURCHASER OF THE NOTE EVIDENCED HEREBY
OF THE RESALE RESTRICTIONS SET FORTH IN (A) ABOVE.
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s ; WOMEN FIRST HEALTHCARE, INC

o o SENIOR SECURED NOTE
T ‘ . DUE SEPTEMBER 30, 2005
2przsez -4 zmogNO.1 ‘1%%-, sy e or SO Junezs 2002 -1y g
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LA eT UTL FOR VALUE RECEIVED, the undersngned WOMEN FIRSTHEALTH- =~ = ~
i .~ .x., .. CARE,INC. (the “Company”), a corporation orgamized and existing under the laws of the T
-~ State of Delaware, hereby promises to pay to CIBC WMC INC, or 1ts registered assigns, the .
. - principal sum of THIRTEEN MILLION DOLLARS on Septembcr 30, 2005, with interest . °
% —=-- - (computedon the basis of a360-day year of twelve months) on the unpaid Bé'lénce hereof at s
- the mitial rate of 11 0% per annum, payable quarterly 1n arrears on March 31, June 30, Sep- . ~; .
o tember 30 and December 31 of each year (an “Interest Payment Date™), commencing on Sep- - ‘3‘»‘.’;?
tember, 30 2002, to the registered holder of this Note on the fifteenth day preceding each In- T
- . ~ terest Payment Date, until the principal hereof shall have become due and payable Payments += ﬂ‘i"*ﬁ;
~ ::_:“ _of principal and mterest hereon shall be made 1n lawful money of the Umited States of Amer-. 1

-
SRR ica by the method and at the address for such purpose specified m the Secunities Purchase: "“'-‘h‘-m‘h

- Agreement (as defined below) To the extent any of the Notes remain outstanding after 18° i «ﬁ-
months after the first i1ssuance of the Notes, the per annum interest rate shall increase on the CLF

basis of the followmg schedule ) R .‘ 3
¥“ ek R - T . ,‘tw,’:ﬁ_gﬁ*’
T - Months aﬁ“ Date of Closin "\\'.")\‘{ Interest rate shall be Com e ol
Cuv ™ i
-t 18-24 months ) 12 5% - AN
24-42 months 13 0% R .
S - . =3

The 1nterest rate for any period during which the Notes are outstanding will be determined on ;‘: ; ,E‘.
the first day of the period duning which such rate shall apply, 1 ¢ on the Date of Closing and v
on each Interest Payment Date thereafter If the Company shall default in the payment of the

pnncipal of or interest on any Note or any other amount becoming due hereunder or thereun- i':f,:f,
der, by acceleration or otherwise, the Company shall on demand from time to time pay mnter- - =~} =
est, to the extent permutted by law, on such defaulted amount to but excluding the date of ac- ’ el
tual payment (after as well as before Judgment) at the rate otherwise applicable to such Note -y T
plus 2 00% per annum - =
Payments of principal of and interest on this Note are to be made pursuant to "i

the terms of the Note and Warrant Purchase Agreement, in lawful money of the United States X f:':‘_:w
of Amenca (or Additional Notes with respect to payments of mnterest only) ~it o

f

;‘?
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This Note 1s one of a senes of Senior Secured Notes (the “Notes™) issued pur-
suant to that certain Note and Warrant Purchase Agreement, dated as of June 25, 2002, be-
tween the Company and the Purchasers (the “Secunties Purchase Agreement’) Certain capi-
talized terms used herein have the meanings specified in the Secunties Purchase Agreement
The holder of this Note 1s entitled to the applicable benefits of the Secunities Purchase Agree-
ment and may enforce such agreements and exercise the remedies provided for thereby or oth-
erwise available 1n respect thereof, all in accordance with and subject to the terms thereof

Thas Note 1s a registered Note and, as provided 1n the Secunties Purchase
Agreement, upon surrender of this Note for registration of transfer, duly endorsed, or accom-
panied by a wntten instrument of transfer duly executed, by the registered holder hereof or
such holder’s attorney duly authorized in wrniting, a new Note for a like pnincipal amount will
be 1ssued to, and registered in the name of, the transferee Prior to due presentment for regis-
tration of transfer, the Company may treat the person in whose name this Note 1s registered as
the owner hereof for the purpose of receivin éft and for all other purposes, and the
Company shall not be affected by any r@ }coﬁtrary

The Company’s obligations under this Note are secured by a Lien 1n favor of
the Collateral Agent for the benefit of the Noteholders

This Note 1s subject to optional and mandatory redemption, in whole or from
time to time 1n part, during the periods and on the terms specified in the Secunties Purchase
Agreement

If an Event of Default shall occur and be continuing, the principal of this Note
may be declared or otherwise become due and payable in the manner and with the effect pro-
vided 1n the Secunties Purchase Agreement

Should any indebtedness represented by this Note be collected at law or 1n eq-
uity, or 1n bankruptcy or other proceedings, or should this Note be placed in the hands of at-
torneys for collection, the Company agrees to pay, 1n addition to the principal, premium, 1f
any, and interest due and payable hereon, all costs of collecting or attempting to collect this
Note, including reasonable attorneys’ fees and expenses (including those incurred 1n connec-
tion with any appeal)

Pe— P
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This Note shall be governed by, and construed and enforced 1 accordance
with, the laws of the State of New York, without regard o the pninciples of conflicts of law

”»

WOMEN FIRST HEALTHCARE, INC
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THE NOTE (OR ITS PREDECESSOR) EVIDENCED HEREBY WAS ORIGI-
NALLY ISSUED IN A TRANSACTION EXEMPT FROM REGISTRATION UNDER
THE UNITED STATES SECURITIES ACT OF 1933 (THE “ACT”), AND THE NOTE
EVIDENCED HEREBY MAY NOT BE OFFERED, SOLD OR OTHERWISE
TRANSFERRED IN THE ABSENCE OF SUCH REGISTRATION OR AN APPLICA-
BLE EXEMPTION THEREFROM EACH PURCHASER OF THE NOTE EVI-
DENCED HEREBY IS HEREBY NOTIFIED THAT THE SELLER MAY BE RELY-
ING ON THE EXEMPTION PROVIDED BY RULE 144A UNDER THE ACT. THE
HOLDER OF THE NOTE EVIDENCED HEREBY AGREES FOR THE BENEFIT OF
THE ISSUER THAT (A) SUCH NOTE MAY BE RESOLD, PLEDGED OR OTHER-
WISE TRANSFERRED, ONLY (1)(a) TO A PERSON WHO THE SELLER REA-
SONABLY BELIEVES IS A QUALI MITUTIONAL BUYER WITHIN THE
MEANING OF RULE 144A UNDER AGT IN A TRANSACTION MEETING
THE REQUIREMENTS OF RULE 144A, OR IN ACCORDANCE WITH RULE 144
UNDER THE ACT, OR PURSUANT TO ANOTHER EXEMPTION FROM THE
REGISTRATION REQUIREMENTS OF THE ACT (AND BASED UPON AN OPIN-
ION OF COUNSEL), (b) TO THE ISSUER OR ANY OF ITS SUBSIDIARIES, (c)
OUTSIDE THE UNITED STATES IN A TRANSACTION MEETING THE RE-
QUIREMENTS OF RULE 904 UNDER THE ACT OR (d) PURSUANT TO AN EF-
FECTIVE REGISTRATION STATEMENT UNDER THE ACT AND (2) IN EACH
CASE, IN ACCORDANCE WITH THE APPLICABLE SECURITIES LAWS OF ANY
STATE OF THE UNITED STATES OR ANY OTHER APPLICABLE JURISDICTION
AND (B) THE HOLDER WILL, AND EACH SUBSEQUENT HOLDER IS RE-
QUIRED TO, NOTIFY ANY PURCHASER OF THE NOTE EVIDENCED HEREBY
OF THE RESALE RESTRICTIONS SET FORTH IN (A) ABOVE.
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L WOMEN FIRST HEALTHCARE, INC
_ SENIOR SECURED NOTE
i DUE SEPTEMBER 30, 2005
~C%’ g 'rz e o ‘:.1. N Loz June 25 2002 - :."..z‘:x
- e """“‘( }""' - L ” > v - - - : - - PO
_'... ‘L-v .t -1 =t 5_“{;!{ ;;f_th:~ ',’ ..Y., § - . . — . ,'.! At R *:\;«'&
T '™ * FOR VALUE RECEIVED, the undersigned, WOMEN FIRST HEALTH- _ g

, CARE, INC. (the “Company™), a corporation organized and existing under the laws of the . . - r
* State of Delaware, hereby promises to pay to WHITNEY PRIVATE DEBT FUND, or its reg- X
- istered assigns, the principal sum of SEVEN MILLION FIVE HUNDRED THOUSAND N

_ — - - DOLLARS on September 30,2005, with interest (computed on the basis of a 360-day year of - -~
twelve months) on the unpaid balance hereof at the initial rate of 11 0% per annum, payable =~ ™
quarterly 1n arrears on March 31, June 30, September 30 and December 31 of each year (an © -~ K
“Interest Payment Date™), commencing on September, 30 2002, to the registered holder of this AA
_ Note on the fifteenth day preceding each Interest Payment Date, until the pnincipal héreof shall ~ l&;’f
o have become due and payable Payments of principal and interest hereon shall be made ini?""': =3

. lawful money of the United States of America by the method and at the address for such put;

pose specified 1n the Secunities Purchase Agreement (as defined below) To the exfent anx
. the Notes remain outstanding after 18 months after the first 1ssuance of the Notes, the
num nterest rate shall 3 increase on the basis of the following schedule; - TTOFER '7"':3 i

.
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_The nterest rate for any penod durmg which the Notes are outstanding will be deteumneg
~ the first day of the perlod duning which such rate shall apply, 1 & on the Date of Closmg' an "

-on each Interest Payment Date thereafter If the Company shall defauit in the payment of them,ﬁ ]

pnncxpal of or mterest on any Note or any other amount becoming due hereunder or thereun-?;-v
.- der, by acceleranon or othervnse, the Company shall on demand from time to time pay m?er-t ”"f
- v_ est, to the € extent penmtted by law, on such defaulted amount to but excludmg the date of ac- >~} ‘ft

*"u'

-stual payment (aﬁer as well as before Judgment) at the rate otherwise applicable to to such Note :!_:o
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- Payments of principal of and nterest on this Note are to be made pursuant to — kb ,;:h
“the terms of the Note and Warrant Purchase Agreement, m lawful money of the United States __ﬁ‘t’;
== of Amenca (or Additional Notes \;«lﬁh respect to payments of interestonly) = . ., ﬁ‘.,» ::;.r T
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This Note 1s one of a senies of Senior Secured Notes (the “Notes™) 1ssued pur-
suant to that certain Note and Warrant Purchase Agreement. dated as of June 25 2002, be-
tween the Company and the Purchasers (the “Secunues Purchase Agreement ) Certain capi-
talized terms used herein have the meamings specified in the Secunues Purchase Agreement
The holder of this Note 1s entitled to the applicable benefits of the Securities Purchase Agree-
ment and may enforce such agreements and exercise the remedies provided for thereby or oth-
erwise available 1n respect thereof all 1n accordance with and subject to the terms thereof

Thus Note 1s a registered Note and. as provided 1n the Secunities Purchase
Agreement, upon surrender of thus Note for registration of transfer, duly endorsed. or accom-
panied by a wnitten instrument of transfer duly executed by the registered holder hereof or
such holder’s attorney duly authorized 1n wniting a new Note for a like principal amount wll
be 1ssued to, and registered in the name of, the transferee Prnor to due presentment for regis-
tration of transfer, the Company may treat the person in whose name this Note 1s registered as
the owner hereof for the purpose of receiving payment and for all other purposes, and the
Company shall not be affected by any notice to the contrary

The Company’s obligations m@@fye are secured by a Lien 1n favor of
the Collateral Agent for the benefit of the Noteholdérs

This Note 1s subject to optional and mandatory redemption, 1n whole or from
time to time 1n part, during the penods and on the terms specified 1n the Securnities Purchase

Agreement

If an Event of Default shall occur and be continuing, the principal of this Note
may be declared or otherwise become due and payable 1n the manner and with the effect pro-
vided 1n the Securities Purchase Agreement

Should any indebtedness represented by this Note be collected at law or 1n eg-
uity, or 1n bankruptcy or other proceedings, or should this Note be placed in the hands of at-
torneys for collection, the Company agrees to pay, in addition to the principal, premium, if
any, and interest due and payable hereon, all costs of collecting or attempting to collect this
Note, including reasonable attorneys® fees and expenses (including those incurred 1n connec-
tion with any appeal)
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This Note shall be governed by. and construed and enforced in accordance
with, the laws of the State of New York, without regard to the principles of conflicts of law

WOMEN FI HEALT}&CARE, INC

&

By -

Nam# -

Tatle
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THE NOTE (OR ITS PREDECESSOR) EVIDENCED HEREBY WAS ORIGI-
NALLY ISSUED IN A TRANSACTION EXEMPT FROM REGISTRATION UNDER
THE UNITED STATES SECURITIES ACT OF 1933 (THE “ACT"), AND THE NOTE
EVIDENCED HEREBY MAY NOT BE OFFERED, SOLD OR OTHERWISE
TRANSFERRED IN THE ABSENCE OF SUCH REGISTRATION OR AN APPLICA-
BLE EXEMPTION THEREFROM. EACH PURCHASER OF THE NOTE EVI-
DENCED HEREBY IS HEREBY NOTIFIED THAT THE SELLER MAY BE RELY-
ING ON THE EXEMPTION PROVIDED BY RULE 144A UNDER THE ACT. THE
HOLDER OF THE NOTE EVIDENCED HEREBY AGREES FOR THE BENEFIT OF
THE ISSUER THAT (A) SUCH NOTE MAY BE RESOLD, PLEDGED OR OTHER-
WISE TRANSFERRED, ONLY (1)(a) TO A PERSON WHO THE SELLER REA-
SONABLY BELIEVES IS A QUALI TUTIONAL BUYER WITHIN THE
MEANING OF RULE 144A UNDER CFIN A TRANSACTION MEETING
THE REQUIREMENTS OF RULE 144A, OR IN ACCORDANCE WITH RULE 144
UNDER THE ACT, OR PURSUANT TO ANOTHER EXEMPTION FROM THE
REGISTRATION REQUIREMENTS OF THE ACT (AND BASED UPON AN OPIN-
ION OF COUNSELY), (b) TO THE ISSUER OR ANY OF ITS SUBSIDIARIES, (c)
OUTSIDE THE UNITED STATES IN A TRANSACTION MEETING THE RE-
QUIREMENTS OF RULE 904 UNDER THE ACT OR (d) PURSUANT TO AN EF-
FECTIVE REGISTRATION STATEMENT UNDER THE ACT AND (2) IN EACH
CASE, IN ACCORDANCE WITH THE APPLICABLE SECURITIES LAWS OF ANY
STATE OF THE UNITED STATES OR ANY OTHER APPLICABLE JURISDICTION
AND (B) THE HOLDER WILL, AND EACH SUBSEQUENT HOLDER IS RE-
QUIRED TO, NOTIFY ANY PURCHASER OF THE NOTE EVIDENCED HEREBY
OF THE RESALE RESTRICTIONS SET FORTH IN (A) ABOVE.




WOMEN FIRST HEALTHCARE. INC
SENIOR SECURED NOTE
DUE SEPTEMBER 30 2005

gm June 25, 2002

FOR VALUE RECEIVED, the undersigned. WOMEN FIRST HEALTH-
CARE, INC (the “Company™), a corporation organized and existing under the laws of the
State of Delaware, hereby promises to pay to J H WHITNEY MEZZANINE FUND, L.P, or
its registered assigns, the principal sum of SEVEN MILLION FIVE HUNDRED THOU-
SAND DOLLARS on September 30, 2005, with interest (computed on the basis of a 360-day
year of twelve months) on the unpaid balance hereof at the initial rate of 11 0% per annum,
payable quarterly in arrears on March 31, June 30, September 30 and December 31 of each
year (an “Interest Payment Date”’), commencing on September, 30 2002, to the registered
holder of this Note on the fifteenth day preceding each Interest Payment Date, until the princi-
pal hereof shall have become due and payable Payments of pnincipal and imnterest hereon shall
be made 1n lawful money of the United States of Amenica by the method and at the address for
such purpose specified 1n the Securities Purchase Agreement (as defined below) To the ex-
tent any of the Notes remain outstanding after 18 months after the first 1ssuance of the Notes,
the per annum 1nterest rate shall increase on the basis of the following schedule

Months after Date of Closing Interest rate shall be
18-24 months To125%
24-42 months COPY} 13 0%

The 1interest rate for any period during which the Notes are outstanding will be determined on
the first day of the period during which such rate shall apply, 1& on the Date of Closing and
on each Interest Payment Date thereafter If the Company shall default in the payment of the
principal of or interest on any Note or any other amount becoming due hereunder or thereun-
der, by acceleration or otherwise, the Company shall on demand from time to time pay inter-
est, to the extent permitted by law, on such defaulted amount to but excluding the date of ac-
tual payment (after as well as before judgment) at the rate otherwise applicable to such Note
plus 2 00% per annum

Payments of principal of and interest on this Note are to be made pursuant to
the terms of the Note and Warrant Purchase Agreement, in lawful money of the United States
of Amenica (or Additional Notes with respect to payments of interest only)




This Note 1s one of a senies of Senior Secured Notes (the “Notes™) 1ssued pur-
suant to that certain Note and Warrant Purchase Agreement, dated as of June 25, 2002, be-
tween the Company and the- Purchasers (the “Secunties Purchase Agreement”) Certain capi-
talized terms used herein have the meanings specified 1n the Secunties Purchase Agreement
The holder of this Note 1s entitled to the applicable benefits of the Securities Purchase Agree-
ment and may enforce such agreements and exercise the remedies provided for thereby or oth-
erwise available 1n respect thereof, all in accordance with and subject to the terms thereof

This Note 1s a registered Note and, as provided in the Securities Purchase
Agreement, upon surrender of this Note for registration of transfer, duly endorsed, or accom-
panied by a wnitten instrument of transfer duly executed by the registered holder hereof or
such holder’s attorney duly authorized 1n writing, a new Note for a like pnincipal amount will
be 1ssued to, and registered 1n the name of, the transferee Prior to due presentment for regis-
tration of transfer, the Company may treat the person in whose name this Note 1s registered as
the owner hereof for the purpose of receiving payment and for all other purposes, and the
Company shall not be affected by any notice to the contrary

The Company’s obligations under this Note are secured by a Lien 1n favor of
the Collateral Agent for the benefit of th
e Collateral Agent for the benefit of the Note@léy'P-YJ

This Note 1s subject to optional and mandatory redemption, in whole or from
time to time 1n part, during the periods and on the terms specified 1n the Securities Purchase

Agreement

If an Event of Default shall occur and be continuing, the principal of this Note
may be declared or otherwise become due and payable in the manner and with the effect pro-
vided 1n the Secunties Purchase Agreement

Should any indebtedness represented by this Note be collected at law or 1n eg-
uity, or 1n bankruptcy or other proceedings. or should this Note be placed in the hands of at-
torneys for collection, the Company agrees to pay, in addition to the principal, premium, 1f
any, and interest due and payable hereon, all costs of collecting or attempting to collect this
Note, including reasonable attorneys’ fees and expenses (including those incurred 1n connec-
tion with any appeal)
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This Note shall be governed by, and construed and enforced 1n accordance
with, the laws of the State of New York, without regard to the principles of conflicts of law

WOMEN FIR EALTHCARE, INC

By

Name
Tatle
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WOMEN FIRST HEALTHCARE, INC

$28,000,000
SENIOR SECURED NOTES
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WOMEN FIRST HEALTHCARE, INC
12220 El Camino Real, Suste 400
San Diego, CA 92130

As of June 25, 2002

Ladies and Gentlemen

The undersigned, WOMEN FIRST HEALTHCARE, INC , a Delaware corpo-
ration (the “Company”), hereby agrees with each purchaser (collectively, the “Purchasers”)
executing a signature page hereto as follows

PARAGRAPH 1. AUTHORIZATION OF ISSUANCE OF THE NOTES
AND WARRANTS.

The Company has authorized 1ssuance of 1ts Senior Secured Notes due Sep-
tember 30, 2005 (the “Notes™) 1n the imtial aggregate principal amount of $28,000,000, to-
gether with warrants to purchase 1,699,437 shares of common stock of the Company (the
“Warrants”) Interest on the Notes shall be payable quarterly The initial interest rate shall be
11 0% per annum (payable 1n cash) and, following the first 18 months after 1ssuance, shall be
increased by 1 5% per annum (payable in additional Notes of like tenor and matunty, bearing
the same 1nterest rate (“Additional Notes™) or, at the option of the Company, in cash) and then
increased by an additional 0 5% per annum six months thereafter (also payable in Additional
Notes or, at the option of the Company, 1n cash), as set forth in the form of Note attached as
Exhibit A hereto The 1nitial exercise price of the Warrants shall be $5 50 per share, subject
to adjustment as set forth in the form of Warrant attached as Exhibit B hereto

Certain capitalized terms used herein have the meanings specified 1n Para-
graph 10 Unless otherwise indicated, all dollar amounts contained in this Agreement are 1n
U S Dollars and all covenants contained herein shall be calculated in U S Dollars

PARAGRAPH 2. PURCHASE AND SALE OF NOTES AND
WARRANTS.

Subject to the terms and conditions herein set forth, the Company hereby
agrees to sell to the Purchasers and each Purchaser agrees to purchase from the Company at
the Closing (as defined below), (1) Notes 1n the amount set forth on the signature pages hereof
below 1ts name at 100% of principal amount, provided, however, that all such 1ssuances of
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Notes (exclusive of Additional Notes which may be 1ssued to satisfy interest payment obhga-
tions) shall not result 1n originally 1ssued Notes with an aggregate principal amount exceeding
$28,000,000 and (11) Warrants 1n the amount set forth on the signature pages hereof below its
name for no additional consideration, provided, however, that total of all such Warrants shall
not exceed 5 75% of the fully diluted common equity of the Company on the Date of Closing
(as defined below) The Company will deliver to each Purchaser one or more Notes in the
form attached as Exhibit A hereto registered in the name of such Purchaser (or 1ts nominee),
evidencing the aggregate principal amount of Notes to be purchased by such Purchaser and 1n
the denomination or denominations specified by such Purchaser and one or more Warrants in
the form attached as Exhibit B hereto registered in the name of such Purchaser (or its nom-
nee), evidencing the number of shares of common stock of the Company to be 1ssued upon
exercise of the Warrants to be purchased by such Purchaser and in the denomunation or de-
nominations specified by such Purchaser against payment of the purchase price thereof by
transfer of immediately available funds on the date of closing, which shall be June 25, 2002
(the “Closing”, the “Date of Closing”), to accounts specified by the Company 1n a funds flow
memorandum to be dehvered by the Company to the Purchasers not later than one Business
Day prior to the Date of Closing To the extent Additional Notes are 1ssued, the Company
will deliver to each then holder of the Notes the Additional Notes registered in the name of
such holder (or 1ts nominee) The 1ssuance of Additional Notes shall not require the 1ssuance
of additional Warrants

PARAGRAPH 3. CONDITIONS PRECEDENT.

3A. Purchasers’ Conditions to Closing. The obligation of each Purchaser to
purchase and pay for the Notes and the Warrants to be purchased by such Purchaser hereunder
1s subject to the satisfaction of the following conditions, on or before the Date of Closing

(1) Documents To Be Delivered. Each Purchaser shall have received all
of the following, duly executed and delivered

(@) The Notes to be purchased by such Purchaser
(b) The Warrants to be purchased by such Purchaser

(c) The Registration Rights Agreement 1n substantially the form set
forth as Exhibat F hereto

(d The Security Documents 1n substantially the forms set forth as
Exhibits C-1 and C-2 hereto

(e) Arrangements reasonably satisfactory to the Purchasers shall
have been made for all recordings and filings of, or with respect to, the Secu-




rity Agreement, including filings with the United States Patent and Trademark
and Copynght offices, and delivery of such other security and other documents
including, without limitation, consents of counterparties, and the taking of all
actions as may be necessary or, 1n the reasonable opinion of the Collateral
Agent, desirable to perfect the Lien created, or purported to be created, by the
Secunity Agreement

® A certificate of the Secretary of the Company dated the Date of
Closing, certifying the incumbency and authority of the officers or authorized
signatories of the Company who executed the Documents and the truth, cor-
rectness and completeness of the following exhibits attached thereto (1) a copy
of resolutions duly adopted by the Board of Directors of the Company, 1n full
force and effect at the time this Agreement 1s entered 1nto, authorizing the exe-
cution of this Agreement and the other Documents delivered or to be delivered
1n connection herewith and the consummation of the transactions contemplated
herein and therein, as applicable, (11) a copy of the certificate of incorporation
of the Company, and all amendments thereto, certified by an appropriate offi-
cial of the Company’s junisdiction of incorporation, and (1n) a copy of the By-
laws of the Company

(2) Certificates, dated as of a recent date, as to the valid existence
and good standing of the Company and each of its Subsidianes 1n its jurisdic-
tion of formation, 1ssued by the appropnate authonities of such junsdiction

(h) A certificate executed by the principal executive officer of the
Company, dated the Date of Closing, in which such officer certifies that the
condztions set forth 1n subsections (a), (b), and (c) of Paragraph 3A(1n1) have
been satisfied

(1) The opinion of Latham & Watkins, counsel to the Company,
dated the Date of Closing and substantially 1n the form set forth as Exhibit D
hereto, subject only to such qualifications, imitations or exceptions as may be
acceptable to each Purchaser

0) The opiion of Cahill Gordon & Reindel, the Purchasers’ spe-
cial counsel, dated the Date of Closing and substantially in the form set forth as
Exhibit E hereto, subject only to such qualifications, limitations or exceptions
as may be acceptable to each Purchaser

k) Certificates, dated as of a recent date, of the Company’s and its

Subsidianies’ good standing and qualification to do business, 1ssued by appro-
pniate officials 1n each jurisdiction histed on Schedule 3A(1)(k)




(1) Fees and Expenses The payment by the Company, by wire transfer of
immediately available funds, of (1) an upfront fee of 2 0% of the total amount com-
mitted by the Purchasers (as defined in the commitment letter dated June 18, 2002), to
be allocated to such Purchasers pro rata on the basis of their respective commitments
set forth theren, (1) the travel and other reasonable out-of-pocket expenses of the Pur-
chasers related to the Vaniga Acquisition or this Transaction and (111) the reasonable
fees and disbursements of the Purchasers’ counsel (including without limitation Cahill
Gordon & Reindel) and consultants related to the Vaniqa Acquisition or this Transac-
tion

(m) Representations; No Default. (a) All representations and warranties
made by the Company 1n any Document shall be true and correct on and as of the Date
of Closing (except to the extent that the facts upon which such representations are
based have been changed by the transactions herein contemplated and such changes
are set forth to the satisfaction of each Purchaser) as 1f such representations and war-
ranties had been made as of the Date of Closing

(b)  No Default under this Agreement or the other Documents shall exist at
the Date of Closing

(©) The Company shall have performed and complied with all agreements
and conditions required 1n the Documents to be performed or comphied with by the
Company on or prior to the Date of Closing

(tv)  Purchase Permitted by Apphcable Laws. The offer by the Company
of, and the purchase of and payment for, the Notes and the Warrants on the terms and
conditions herein provided (including the use of the proceeds of the sale of such Notes
and the Warrants by the Company) shall not violate any applicable law or govem-
mental regulation (including, without limitation, Section 5 of the Secunities Act), shall
not be enjoined under the laws of any junisdiction to which the Company or either Pur-
chaser 1s subject (temporanly or permanently) and shall not subject any Purchaser or
any then holders of the Notes or the Warrants to any tax, penalty, hability or other
matenally adverse condition under or pursuant to any apphicable law or governmental
regulation

(v) Concurrent Consummation of Acquisition. Concurrently with the
1ssuance of the Notes, the Company shall consummate the Vamiga Acquisition on
terms and 1n form and substance reasonably satisfactory to the Purchasers

(vi)  Concurrent Consummation of Preferred Stock Financing. Concur-
rently with the 1ssuance of the Notes, the Company shall consummate the 1ssuance and




sale of the Preferred Stock on terms and 1n form and substance reasonably satisfactory
to the Purchasers

(vn)  Proceedings All corporate and other proceedings taken or to be taken
1n connection with the transactions contemplated hereby and all documents incident
thereto shall be reasonably satisfactory 1n form and substance to each Purchaser, and
each Purchaser shall have received all such counterpart onginals or certified or other
copies of such documents as they or their counsel may reasonably ®equest

(vin)  Rehance on Related Documents. Each Purchaser shall be entitled to
rely on all wnitten representations, warranties, covenants and opinions rendered by
buyer in connection with the consummation of the transactions contemplated by the
Transaction Documents

(1x)  No Adverse Change or Development, Etc. (I) There shall not have
occurred or become known to the Purchasers any events or changes (A) since Decem-
ber 31, 2001 that, ndividually or 1n the aggregate, have had or could reasonably be ex-
pected to have a Matenal Adverse Effect, after giving effect to the Transaction, or (B)
that have had or could reasonably be expected to have an adverse effect on the nghts
or remedies of any Purchaser, or on the ability of the Company to perform 1ts obliga-
tions to any Purchaser, (I) trading 1n any secunties of the Company shall not have
been suspended or matenally hhmited by the Securities and Exchange Commussion or
Nasdaq and trading 1n securities generally on the New York Stock Exchange, Amen-
can Stock Exchange, Ontario Stock Exchange or the Nasdaq National Market shall not
have been suspended or imited and mmimum or maximum prices or maximum ranges
for prices shall not have been established on any such exchange, (III) a banking mora-
torium shall not have been declared by New York, Canadian or United States authon-
ties, and (IV) there shall not have been (A) an outbreak or escalation of matenal hos-
tilities between the United States and any foreign power, or (B) an outbreak or escala-
tion of any other matenal insurrection or armed conflict involving the United States or
any other national or international calamity or emergency or (C) any material change
or disruption 1n the general financial, banking or capital markets of the United States
which, 1n each case, 1n the judgment of the Purchasers could reasonably be expected to
matenally and adversely affect or impair the ability to syndicate, sell or place the
Notes or the Warrants

(x)  Capital Structure The pro forma consolidated capital structure of the
Company, after giving effect to the Transaction (including only those adjustments ap-
proved by the Purchasers), shall be consistent in all matenal respects with the Projec-
tions and capital structure contemplated herein, and other than any Notes and other m-
debtedness satisfactory to the Purchasers, after giving effect to, and upon consumma-
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tion of, the Transaction, the Company and its subsidiary shall have no outstanding m-
debtedness for money borrowed other than currently outstanding Indebtedness of the
Company and 1ts subsidiaries 1n an aggregate principal amount outstanding not to ex-
ceed $21 6 million

(x1) Approvals. All governmental and third party approvals required by the
Transaction and any other material governmental and third party approvals required in
connection with the financing contemplated hereby shall have been obtained on rea-
sonably satisfactory terms and shall be 1n full force and effect, and all applicable
waiting periods shall have expired without any action being taken or threatened by any
competent authority that would matenally restrain, prevent or otherwise impose mate-
nal adverse conditions on the financing thereof

(xn1) Financial Statements The Purchasers shall have received
(1) satisfactory audited financial statements of the Company for the three most recent
Fiscal Years for which such financial statements are available, (II) satisfactory unau-
dited interim consolidated financial statements of the Company for each fiscal month
and quarterly period ended after the latest Fiscal Year referred to mn clause (I) above as
to which such financial statements are available and for the corresponding period in
the preceding Fiscal Year, (IIT) a satisfactory pro forma (a) balance sheet of the Com-
pany as of the date of the most recent financial statements provided pursuant to clause
(II) above and (b) income statement for the most recent of the Fiscal Years provided
pursuant to clause (I) above and for the quarterly period provided pursuant to clause
(II) above, 1n each case, which shall give pro forma effect including only those al-
Jjustments approved by the Purchasers) to the Transaction and (IV) the Projections, and
such financial statements and Projections shall not reflect any material adverse change
in the consolidated financial condition of the Company and its subsidharies from what
was reflected in the financial statements or projections previously furmshed to the Pur-
chasers

(xm1) Mmmmum EBITDA. The Purchasers shall be satisfied that consoh-
dated EBITDA (as adjusted on a pro forma basis for the Transaction 1n accordance
with customary investment banking practice and including only those adjustments ap-
proved by the Purchasers) of the Company, after giving effect to the Transaction, for
the latest three month period annualized for which the relevant financial information 1s
available shall equal at least $15 4 million, and the Company shall provide support for
such calculation of a nature that 1s satisfactory to the Purchasers

(xav) Mmmmum Cash Balance The Purchasers shall be satisfied that, as of
the Date of Closing and after giving effect to the Transaction, the Company shall have
a mmmmum cash balance of at least $14 0 million




(xv)  Solvency Each Purchaser shall have received a certificate satisfactory
1n form and substance to the Purchasers and executed by the Chief Executive Officer
and the Chief Financial Officer of the Company that shall certify to the solvency of the
Company and its subsidianes after giving effect to the Transaction and the other trans-
actions contemplated hereby

3B. Conditions Precedent to Obhgations of the Company. The obligation

of the Company to 1ssue and sell the Notes and the Warrants 1s subject to the satisfaction, on
or before the Date of Closing, of the following conditions

(1) Purchaser Deliveries. (a) The Company shall have received the
following from each Purchaser, duly executed and delivered (A)the Registration
Rights Agreement 1n substantially the form set forth as Exhibit F hereto and (B) the
Secunty Documents 1n substantially the forms set forth as Exhibits C-1 and C-2
hereto

(b)  The Purchasers shall have tendered payment pursuant to Paragraph 2
above

(1) Expenses The Purchasers shall have provided to the Company a
statement of, and at the request of the Company reasonable documentation for, (a) the
travel and other reasonable out-of-pocket expenses of the Purchasers related to the
Vamgqa Acquisition or the Transaction and (b) the reasonable fees and disbursements
of the Purchasers’ counsel (including without limitation Cahill Gordon & Reindel) and
consultants related to the Vanmiqa Acqusition or the Transaction

(in)  Representations and Warranties The representations and warranties
made by each Purchaser herein shall be true and correct on and as of the Date of
Closing with the same effect as though such representations and warranties had been
made on and as of the Date of Closing

(v)  Purchase Permitted by Apphicable Laws. The offer by the Company
of, and the purchase of and payment for, the Notes and the Warrants on the terms and
conditions herein provided (including the use of the proceeds of the sale of such Notes
and the Warrants by the Company) shall not violate any applicable law or govem-
mental regulation (including, without limitation, Section 5 of the Securities Act) and
shall not be enjoined under the laws of any junisdiction to which the Company or any
Purchaser 1s subject (temporarily or permanently)

(v) Vamgqa Closing All conditions to consummation of the Vamga Ac-
quisition shall have been performed or waived by the appropriate parties thereto at the
Date of Closing
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(vi) Concurrent Consummation of Preferred Stock Financing. Concur-
rently with the 1ssuance of the Notes, the Company shall consummate the 1ssuance and
sale of the Preferred Stock

(vin)  Approvals. All governmental and third party approvals required by the
Transaction and any other material governmental and third party approvals required n
connection with the financing contemplated hereby shall have been obtained on rea-
sonably satisfactory terms and shall be in full force and effect, and all applicable
waiting pertods shall have expired without any action being taken or threatened by any
competent authonty that would matenally restrain, prevent or otherwise impose mate-
nal adverse conditions on the financing thereof

PARAGRAPH 4. REDEMPTION OF THE NOTES.

4A. Optional Redemption. On or after the Date of Closing, the Notes may
be redeemed at the option of the Company at any time as a whole, or from time to time 1n part,
without premium or penalty except as set forth below, in amounts not less than $1,000,000
and 1n increments of $500,000, at a redemption price of 108% of the aggregate principal
amount of Notes outstanding (the “Optional Redemption Price™), plus accrued and unpaid m-
terest (1f any) to the date of redemption

4B. Mandatory Redemption. Net Proceeds of loans or sales of other debt
securities (to include, but not himited to, loans or debt securities related to currently unencum-
bered assets) other than Net Proceeds of the Permitted Debt incurred after the Date of Closing,
to the full extent of the Net Proceeds so recerved, and 75% of the Net Proceeds of an offering
of equuty securities, whether 1n a public offering or private placement and whether by the
Company or any of 1ts Subsidiaries, shall be used to redeem the Notes at the Optional Re-
demption Price, plus accrued and unpaid interest (if any) to the date of redemption within 30
days of receipt of such proceeds Excluded from the foregoing mandatory redemption -
quirement shall be (a) proceeds from any equity offering to the extent used (1)to acquire sub-
stantially all of the nghts to Eschm under license as of the Date of Closing, (11) to refinance
the semor secured note of the Company held by American Home Products Corporation or
(1) to make a Permitted Acqusition Also excluded from the foregoing mandatory redemp-
tion requirement for a period of six months following receipt thereof by the Company shall be
up to $7 5 million of proceeds from one or more equity offerings yielding proceeds of less
than $7 5 million, which proceeds shall promptly be deposited 1n a revolving escrow account
to be used solely to erther (a) before the six-month anmversary of the receipt of such proceeds
by the Company, make a Permitted Acquisttion, or (b) on or after such six-month anmversary,
commence a mandatory redemption of the Notes 1n accordance with this Paragraph 4B, pro-
vided, that the Purchasers shall have a perfected first priority secunty interest in all amounts
held 1n such escrow account at all times while any amount 1s on deposit theren  The Com-
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pany shall not be required to redeem Notes pursuant to this Paragraph 4B if the Net Proceeds
available to redeem Notes pursuant to this Paragraph 4B are less than $500,000 (which lesser
amount shall be carried forward for purposes of determining whether such a redemption 1s re-
quired with respect to the Net Proceeds from any subsequent loans or offerings of debt or eg-
uity secunties)

4C. Notice of Redemption. The Company shall give the holder of each Note
rrevocable written notice of any redemption pursuant to Paragraph 4A or 4B not less than 15
Business Days nor more than 30 Business Days prior to the date specified for such redemp-
tion, specifying such date and the principal amount of the Notes held by such holder to be re-
deemed on such date and stating that such redemption 1s to be made pursuant to Paragraph 4A
or 4B Notice of redemption having been given as aforesaid, the principal amount of the
Notes specified in such notice, together with any premium and accrued and unpaid interest (1f
any) thereon to the redemption date with respect thereto, shall become due and payable on
such redemption date

4D. Change in Control. (a) In the event of any Change 1n Control, holders
of Notes shall have the nght, at their option, to require the Company to purchase all or any
portion of the Notes on the date (the “Change 1n Control Payment Date”) which 1s 20 Business
Days after the date the Change in Control Notice (as defined below) 1s requuired to be mailed
(or such later date as 1s required by applicable law) at the Optional Redemption Price, plus
accrued and unpaid interest (1f any) to the Change in Control Payment Date

(b)  The Company shall send all holders of the Notes, within five Business
Days after the occurrence of any Change 1n Control, a notice of the occurrence of such Change
in Control (the “Change 1n Control Notice™), provided that the foregoing five Business Day
period will be extended by 120 days 1n the event of Mr Calesa’s death prior to the earher of
(1) 60 days after the Date of Closing or (11) the date on which the Company 1s first in comph-
ance with Paragraph SP

Each Change 1n Control Notice shall state
(1) the Change in Control Payment Date,
(2) the date by which the night to have Notes purchased must be exercised,
(3) that such nght 1s conditioned on receipt of notice from the holders,
(4) the purchase price, if the nght to have Notes purchased 1s exercised,

(5) adescription of the procedure which the holders of Notes must follow
to exercise the nght to have Notes purchased,
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(6) that the purchase 1s being made pursuant to this Paragraph 4D,

(7)  that any Note not tendered will continue to accrue interest 1f interest 1s
then accruing, and

(8) that, unless the Company defaults in making payment therefor, any
Note accepted for purchase shall cease to accrue interest after the Change in Control
Payment Date

No failure of the Company to give the foregoing notice shall limit any holder’s
right to exercise a right to have Notes purchased

The Company shall not be required to purchase all or any portion of the Notes
under subparagraph (a) of this Paragraph 4D if a third party offers to purchase the Notes 1n the
manner, at the tme and otherwise 1n comphance with the requirements set forth 1n this Para-
graph 4D and purchases all Notes or portions thereof vahidly tendered and not withdrawn un-
der this Paragraph 4D

4E. Excess Cash Flow (a) If the Company has Excess Cash Flow for the pe-
nod commencing on the Date of Closing and ending December 31, 2002 or for any Fiscal
Year thereafter, the Company shall apply an amount equal to 75% of the Excess Cash Flow
for such period or Fiscal Year

(1)  first, to make an offer to the holders of the Notes to purchase Notes

pursuant to and subject to the conditions contained 1n this Agreement (an “Excess
Cash Flow Offer”),

(2)  second, to the extent of the balance of such percentage of Excess Cash
Flow after application m accordance with subsection (1) above, to make an offer to the
holders of the Preferred Stock to purchase their shares of Series A Preferred Stock pur-
suant to and subject to the conditions contained 1n the certificate of designations re-
lating thereto, and

(3)  third, to the extent of the balance of such percentage of Excess Cash
Flow after application 1n accordance with clauses (1) and (2) above, to any other appi-
cation or use not prohibited by this Agreement

(b) In the event of the occurrence of an Excess Cash Flow Offer, holders of
Notes shall have the nght, at their option, to require the Company to purchase such portion of
the Notes on the date (the “Excess Cash Flow Payment Date”) which 1s 20 Business Days af-
ter the date the Excess Cash Flow Notice (as defined below) 1s required to be maziled (or such
later date as 1s required by applicable law) at a price equal to 100% of the principal amount
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thereof plus accrued and unpaid interest (if any) to the Excess Cash Flow Payment Date The
Company shall not be required to make an Excess Cash Flow Offer to purchase Notes pursu-
ant to this Paragraph 4E if the Excess Cash Flow available therefor 1s less than $500,000
(which lesser amount shall be carned forward for purposes of determining whether such an
offer 1s required with respect to the Excess Cash Flow in any subsequent Fiscal Year)

() The Company shall send all holders of the Notes, within 90 Business
Days after end of the Fiscal Year, a notice of the occurrence of such Excess Cash Flow (the
“Excess Cash Flow Notice™)

Each Excess Cash Flow Notice shall state
(1) the Excess Cash Flow Payment Date,
(2) the date by which the right to have Notes purchased must be exercised,
(3) that such nght 1s conditioned on receipt of notice from the holders,
(4) the purchase price, if the right to have Notes purchased 1s exercised,

(5) adescription of the procedure which the holders of Notes must follow
to exercise the night to have Notes purchased,

(6) that the purchase 1s being made pursuant to this Paragraph 4E,

(7) that any Note not tendered will continue to accrue interest if interest 1s
then accruing, and

(8) that, unless the Company defaults in making payment therefor, any
Note accepted for purchase shall cease to accrue interest after the Excess Cash Flow
Payment Date

No failure of the Company to give the foregoing notice shall limit any holder’s
right to exercise a right to have Notes purchased

4F. Partial Redemptions Pro Rata. Upon any partial redemption of the
Notes pursuant to Paragraph 4A or 4B, the principal amount so redeemed shall be allocated to
all Notes at the ime outstanding 1n proportion to the respective outstanding principal amounts
thereof

4G. Retirement of the Notes. The Company shall not redeem or otherwise
retire 1n whole or in part prior to their stated final matunty (other than by redemption pursuant
to Paragraph 4A or 4B or upon acceleration of such final maturity pursuant to Paragraph 7A),
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or purchase or otherwise acquire, directly or indirectly, Notes held by any holder unless the
Company shall have offered to redeem or otherwise retire or purchase or otherwise acquire, as
the case may be, the same proportion of the aggregate principal amount of Notes held by each
other holder of Notes at the time outstanding upon the same terms and conditions Any Notes
so redeemed or otherwise retired or purchased or otherwise acquired by the Company shall not
be deemed to be outstanding for any purpose under this Agreement

PARAGRAPH 5. AFFIRMATIVE COVENANTS.

To induce each Purchaser to enter mto this Agreement and purchase the Notes
and the Warrants, the Company covenants and agrees as follows

5A Payment and Performance. The Company shall pay all amounts due by
1t under the Documents 1n accordance with the terms thereof and will observe, perform and
comply with every covenant, term and condition 1n the Documents apphcable to 1t

5B. Books, Financial Statements and Reports. The Company shall at all
times maintain and shall cause 1ts Subsidiaries to at all tmes maintain materially complete
and accurate books of accounts and records The Company shall maintain and shall cause 1ts
Subsidianies to maintain a standard system of accounting and will furnish the following state-
ments and reports to each Purchaser or each then holder of Notes at the Company’s expense

(1)  (A) No later than 90 days after the end of each Fiscal Year, audited
consolidated financial statements of the Company, together with all notes thereto, pre-
pared 1n reasonable detail 1n accordance with GAAP, together with an opimion, based
on an audit using United States generally accepted auditing standards, by independent
certified public accountants of national reputation selected by the Company, stating
that such financial statements have been so prepared The consolidated financial
statements of the Company shall contain a balance sheet as of the end of such Fiscal
Year and a statement of operations, cash flows and stockholders’ equity for such Fiscal
Year, each setting forth in comparative form the corresponding figures for the preced-
ing Fiscal Year (B)No later than 90 days following the first day of each Fiscal Year
of the Company, a budget prepared by the Company for each of the four quarters of
such Fiscal Year prepared 1n the same level of detail as prepared for and delivered to
the Company’s Board of Directors for the Company and its Subsidianes, accompamed
by a statement of the Chief Financial Officer of the Company to the effect that the
budget 1s a reasonable estimate for the period covered thereby

(1) No later than 45 days after the end of each of the first three Fiscal
Quarters of the Company’s Fiscal Year, the Company’s unaudited consohdated bal-
ance sheet as of the end of such Fiscal Quarter and an unaudited consolidated state-
ment of operations and cash flows for such Fiscal Quarter and for the perniod from the
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beginning of the then current Fiscal Year to the end of such Fiscal Quarter, setung
forth 1n each case, 1n comparative form, figures for the corresponding penods 1n the
preceding Fiscal Year, all in reasonable detail and prepared m accordance with GAAP,
subject to changes resulting from normal or recurring year-end adjustments

(m) No later than 30 days after the end of each calendar month, the Cam-
pany’s unaudited consohidated interim balance sheet as of the end of such month and
the related unaudited consohdated interim statements of operations and cash flows for
such one-month period and the portion of the Fiscal Year through the end of such
month, setting forth 1n each case, 1n comparative form, figures for the corresponding
fiscal periods 1n the preceding Fiscal Year (subject to normal year-end audit adjust-
ments and the absence of footnote disclosure)

(av)  The Company will (A) together with each set of financial statements
furnished under subsection (1) of this Paragraph, furnish a certificate signed by the firm
auditing such financial statements containing a statement to the effect that such firm
has examined Paragraphs 6 and 7 of this Agreement and that 1n the course of their ex-
ammation they did not become aware of any Event of Default, or any event which
upon notice or lapse of time or both would constitute an Event of Default, under such
Paragraph 6 (or, 1f such an event has occurred, a statement explaiming 1ts nature and
extent), provided, however, that in 1ssuing such statement, such firm shall not be re-
quired to exceed the scope of normal auditing procedures conducted in connection
with their opinion referred to above, and (B) together with each set of financial state-
ments furmished under subsections (1) and (1) of this Paragraph, furmsh a certificate
signed by the Chief Financial Officer of the Company contaiming calculations showing
compliance (or non-comphance) at the end of such Fiscal Year or Fiscal Quarter, as
the case may be, with the requirements of Paragraphs 4B, 4E, 6A, 6B, 6C, 6D, 6E, 6H,
61 and 6K and stating that such financial statements fairly present the financial condi-
tion of the Company and 1ts consolidated Subsidiaries, that the signatory has reviewed
the Documents and that no Event of Default or Default exists at the end of such Fiscal
Year or Fiscal Quarter, as the case may be, or at the time of such certificate or spea-
fying the nature and period of existence of any such Event of Default or Default

(v)  For so long as the Company 1s required to make filings with the Secun-
ties and Exchange Commussion pursuant to Sections 13 and 15(d) of the Exchange
Act, so long as any of the Notes are outstanding, the Company shall furnish to each
Noteholder the annual reports, quarterly reports, current reports, proxy statements and
other documents that the Company has filed with the Secunties and Exchange Com-
mussion pursuant to Sections 13 and 15(d) of the Exchange Act, such documents to be
furmshed to each Noteholder within 15 days of the respective dates by which the
Company has filed such documents (unless an earlier time 1s specified herein)
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5C. Other Information and Inspections The Company shall, and shall
cause 1ts Subsidiaries to, furnish to each Noteholder any information which such holder may
from time to time reasonably request concerning any covenant, provision or condition of the
Documents or any matter in connection with the Company’s, or any of 1ts Subsidianes’, bus-
ness and operations Durnng normal business hours, upon reasonable notice, and without un-
due interruption of the Company’s and its Subsidiaries’ business, the Company shall, and
shall cause 1ts Subsidiaries to, permit representatives of each holder or group of holders of a
combination of at least $5,000,000 1n (1) principal amount of the Notes and (11) accreted stated
value of the Preferred Stock (each such holder or group “Sigmificant Noteholders™), including
each Significant Noteholder’s mndependent accountants, agents, attorneys, appraisers and any
other representatives, to visit and inspect any of the Company’s, or such Subsidiary’s, Prop-
erty, including 1ts books of account, other books and records, and any facilities or other bus-
ness assets, provided that no individual Noteholder shall be permitted such mspection nghts
n the event such Noteholder does not hold a combmation of at least $2,500,000 (1) in princi-
pal amount of Notes and (11) accreted stated value of the Preferred Stock The inspections
accordance with the preceding sentence shall be limited to no more than four times each cal-
endar year for each Noteholder The out-of-pocket costs and expenses of the first ispection
by each Noteholder shall be borne by the Company, except to the extent such cost and ex-
penses of all Noteholders and the holders of Preferred Stock exceed $50,000 per year, and all
out-of-pocket costs and expenses of the remaming three mspections per year shall be borne by
the relevant Noteholders, provided, however, that during any period 1n which an Event of De-
fault has occurred and 1s continuing, the number of mspections shall not be limited, and the
reasonable, documented out-of-pockets costs and expenses of the inspections during the pe-
nod in which an Event of Default has occurred and 1s continuing shall be borne by the Com-
pany The representatives of the Significant Holders who conduct any inspections shall exe-
cute a confidentiality agreement reasonably acceptable to the Company In connection with
any such nspections, the Company shall, and shall cause 1ts Subsidiaries to, permit the Sig-
nificant Noteholders or representatives of the Noteholders to mvestigate and verify the accu-
racy of the information furmshed to the Significant Noteholders 1n connection with the
Documents and to discuss all such matters wath 1ts officers, employees and representatives
Each Noteholder agrees that 1t shall keep confidential any proprietary information given to 1t
by the Company or any of its Subsidianies, provided, however, that this restriction shall not
apply to information which (1) has at the time 1n question entered the public domain other than
by reason of breach of this provision by any Noteholder, (11)1s required to be disclosed by law
or by any order, rule or regulation of any court or governmental agency, or authority, (11)1s
disclosed to any Affihates, auditors, attorneys, or agents of the Noteholders so long as the
Noteholders request that such Person or Persons keep such information confidential 1n accor-
dance with the terms of the confidentiality provisions of this Paragraph 5C, or (1v) 1s furmshed
to purchasers or prospective purchasers of the Notes, provided that such purchasers or pro-
spective purchasers shall be apprised of the confidential nature of such information and shall
agree with the Company to hold such information confidential in accordance with the terms of
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the confidentiality provisions of this Paragraph SC With respect to clause (n) of the preced-
ng sentence, the Noteholder proposing to disclose such information shall promptly notify the
Company and shall use commercially reasonable efforts to obtain or provide the Company
with the opportunity to obtain confidential treatment of such information by the court, gov-
ernmental agency, authonty or other disclosee

5D. Notice of Matenial Events. The Company shall, and shall cause its Sub-
sidiaries to, promptly notify the Noteholders (1) of the existence of any Lien (other than Liens
permitted under Paragraph 6F of this Agreement) on the Company’s or such Subsidiary’s
property or an event or condition that could reasonably be expected to result in a Material Ad-
verse Effect, (11) of the occurrence of any Default, (111) of the default in payment on, or the ac-
celeration of the matunty of, any Debt owed by the Company or any of 1ts Subsidianies or of
any other default by the Company or any of its Subsidianes under any indenture, mortgage,
agreement, contract or other instrument to which any of them 1s a party or by which any of
them or any of their Properties 1s bound 1f such other default could reasonably be expected to
have a Matenal Adverse Effect, (1v) of any claim asserted against the Company or any of its
Subsidianes or with respect to the Company’s or any of its Subsidiaries’ Properties that could
reasonably be expected to have a Material Adverse Effect, (v) of the filing of any suit or pro-
ceeding against the Company or any of its Subsidiaries 1n which an adverse decision could
reasonably be expected to have a Matenial Adverse Effect (vi) of the occurrence of any
(a) Termination Event, (b) “prohibited transaction” (within the meaning of Section 4975 of
the IRC or Section 406 of ERISA), other than one to which an exemption applies, (c) failure
to make a timely contribution to any Pension Plan, if such failure has given rise to a Lien wm-
der Section 412(n) of the IRC, or (d) actual, asserted or alleged violation of ERISA, the IRC
or comparable provision of applicable foreign law that, with respect to any of the events set
forth 1n the foregoing clauses (a) through (d), could reasonably be expected to result 1n a mate-
nal tax, penalty or other matenal adverse consequence to the Company, any of its Subsidianes
or any ERISA Affihate in connection with any Pension Plan, and shall provide a written no-
tice specifying the nature thereof, what action the Company 1s taking or proposes to take with
respect thereto, and, when known, any action taken by the IRS, the U S Department of Labor,
the PBGC, any foreign governmental entity or any other Person with respect thereto and (vi1)
of the receipt of any notice of termination or notice that exclusive rights will become non-
exclusive under any matenal license agreement under which the Company receives rights to
manufacture, distribute or sell a product Upon the occurrence of any of the foregoing, the
Company shall, and shall cause 1ts Subsidiaries to, take all reasonably necessary or appropn-
ate steps to remedy promptly any such material event, Default or default, to protect against
any such adverse claim, to defend any such suit or proceeding, and to resolve all controversies
on account of any of the foregoing
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5E. Maintenance of Properties. The Company shall, and shall cause 1ts Sub-
sidianies to, maintain, preserve, protect, and keep all Property necessary to the business of the
Company and its Subsidianes in reasonably good condition (ordinary wear and tear excepted)
and in comphance with all applicable laws, rules and regulations, except where non-
comphance could not reasonably be expected to have a Matenal Adverse Effect.

5F. Mamtenance of Existence and Qualifications. Except as provided in
Paragraph 6G, the Company shall, and shall cause each of its Subsidianes to, (a) maintain and
preserve its corporate or other existence and 1ts nghts, franchises and privileges 1n full force
and effect, and (b) qualify to do business as a foreign corporation or limited hability company,
as the case may be, 1n all states or jurisdictions where required by applicable law except where
the failure to be so qualified would not result, individually or in the aggregate, 1n a Matenal
Adverse Effect

5G. Payment of Taxes. The Company shall, and shall cause each of 1ts Sub-
sidiaries to, (1) timely file all required tax returns, and (1) timely pay all Taxes, assessments,
and other governmental charges or levies imposed upon 1t or upon its income, profits or Prop-
erty, except to the extent the same are being contested in good faith and for which adequate
reserves under GAAP have been established

SH. Insurance. The Company shall, and shall cause each of 1ts Subsidiaries
to, maintain nsurance 1n such amounts and covering such risks as are usually and customanly
carried with respect to all Property of a character usually insured by similar Persons engaged
in the same or similar businesses The Company shall, and shall cause each of its Subsidianes
to, at all tmes maintain insurance against its liability for injury to persons or Property, which
msurance shall be by financially sound and reputable insurers

S1. Evidence of Comphance. The Company shall furnish to each Noteholder
at the Company’s expense (1) within 45 days after the end of each of the first three Fiscal
Quarters of any Fiscal Year and within 90 days after the end of each Fiscal Year, a certificate
signed by the Chairman of the Board, the President or the Chief Financial Officer of the Cam-
pany and (n) all evidence that any Noteholder from time to time reasonably requests, in each
case, as to the accuracy and validity of or compliance with all representations, warranties and
covenants made by the Company 1n the Documents, the satisfaction of all conditions con-
taned theremn and all other matters pertaining thereto, except to the extent any of the forego-
ing matters are covered by another comphance provision contained herein

SJ. Information Required by Rule 144A. The Company shall, upon the re-
quest of a Noteholder, provide such holder, and any qualified institutional buyer designated by
such holder, such financial and other information as such holder may reasonably determine to
be necessary 1n order to permit comphance with the information requirements of Rule 144A
under the Secunities Act 1n connection with the resale of Notes, except at such times as the
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Company 1s subject to the reporting requirements of Section 13 or 15(d) of the Exchange Act
For the purpose of this Paragraph 5J, the term “qualified institutional buyer” shall have the
meaning specified in Rule 144A under the Secunties Act

5K. Comphance with Agreements and Law. The Company shall, and shall
cause each of 1ts Subsidiaries to, perform all obhigations 1t 1s required to perform under the
terms of each indenture, mortgage, deed of trust, security agreement, lease, franchise, agree-
ment, contract or other instrument or obligation to whach 1t 1s a party or by which 1t or any of
its Properties 1s bound, except where failure to comply could not reasonably be expected to
have a Matenal Adverse Effect The Company shall, and shall cause each of its Subsidianes
to, conduct 1ts busimess and affairs in compliance with all laws, regulations, and orders apph-
cable thereto, except where failure to comply could not reasonably be expected to have a Ma-
terial Adverse Effect

SL. Indemnity. The Company agrees to indemmfy each holder of Notes or
Warrants, upon demand, from and against any and all habilities, obhigations, claims, losses,
damages, penalties, actions, judgments, suits, costs, expenses or disbursements (including rea-
sonable fees of attorneys, accountants, experts and advisors) of any kind or nature whatsoever
(1n this section collectively called “habilities and costs™) which to any extent (in whole or 1n
part) may be imposed on, incurred by or asserted against any holder of a Note or Warrant
growing out of, resulting from or n any other way associated with the Documents and the
transactions and events associated herewith or therewith or contemplated herein or therein
No holder of Notes or Warrants shall be entitled under this paragraph to receive indemmfica-
tion for any liabilities and costs (1) to the extent caused by its own individual gross neghgence,
willful misconduct or bad faith, (11) to the extent caused by 1ts breach of any law, rule, regul-
tion, order or any contract, agreement or other instrument to which 1t 1s a party or otherwise
bound, or (11) which anise from actions or proceedings convened by a Noteholder against an-
other Noteholder or by a holder of Warrants against another holder of Warrants The Com-
pany shall not, 1n connection with any one action or proceeding or separate but substantially
sumilar or related actions or proceedings 1n the same jurisdiction arising out of the same gen-
eral allegations or circumstances, be responsible hereunder for the reasonable fees and ex-
penses of more than one law firm, 1n addition to any local counsel, for all of the holders of
Notes or Warrants, except to the extent any holder of Notes or Warrants shall have been ad-
vised by legal counsel that there 1s a reasonable likelthood that there may exist a conflict of
interest between any of such holders of Notes or Warrants or that any such holders of Notes or
Warrants may have one or more defenses available that are different from or additional to any
defense or defenses available to any other holder of Notes or Warrants None of the Company,
any Noteholder or any holder of Warrants will, without the prior written consent of the other,
settle, compromise or consent to the entry of any judgment in any pending or threatened
claim, action, suit or proceeding 1n respect of which indemmification by such Noteholder or
holder of Warrants may be sought hereunder (whether or not such Noteholder or holder of
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Warrants 1s a party to such claim, action, suit or proceeding), provided that the Noteholder or
holder of Warrants may so settle such claim without such consent if such settlement includes a
full release of the Company by the Noteholder or holder of Warrants or 1f the Company 1s not
then 1n material comphance with its obligations under this Paragraph 5L

5M. Subordmmation. All existing and hereafter arising Indebtedness of the
Company (excluding the Existing Secured Debt as of the Date of Closing and a Permitted
Working Capital Facihity) shall be subordinated to the Indebtedness and other obligations of
the Company under the Documents pursuant to subordination agreements reasonably sats-
factory 1n form and substance to the Required Holders, n their sole and absolute discretion

5N. Maintenance of Perfected Security Interests i the Collateral. The
Company shall, and shall cause 1ts Subsidiaries to, perform any and all acts and execute any
and all documents (including, without imitation, the execution, amendment or supplementa-
tion of any financing statement and continuation statement) for filing in any appropnate jurs-
diction under the provisions of the UCC, local law or any statute, rule or regulation of any ap-
plicable jurisdiction and for filing with the United States Patent and Trademark Office and the
United States Copyrnight Office which are necessary or, 1n the reasonable opinion of the Cd-
lateral Agent, desirable 1n order to maintain, confirm, grant, preserve, protect and perfect the
validity and first prionty 1 favor of the Collateral Agent for the ratable benefit of the Pur-
chasers a valid and perfected Lien on the Collateral, subject to no Liens except for the Liens
permtted by the apphcable Secunty Documents, and shall deliver to the Purchasers an opm-
10n of outside counsel acceptable to the Purchasers (whose acceptance shall not be unreasona-
bly withheld) which shall opine as to the perfection of such filings with United States Patent
and Trademark Office and the United States Copynght Office The Company shall, as
promptly as practicable after receipt of copies of any financing statements, dehiver to the Cd-
lateral Agent acknowledgment copies of, or copies of lien search reports confirming the filing
of, financing statements duly filed under the UCC of all jurisdictions as may be necessary or,
1n the reasonable opimon of the Collateral Agent, desirable to perfect the Lien created, or pur-
ported or mtended to be created, by each Security Document. The Company agrees to, from
time to time, provide such evidence as the Collateral Agent shall reasonably request as to the
perfection and prionty status of each security interest and Lien contemplated If the Company
has not performed all such acts, delivered such opinion of counsel and executed all such fil-
ings within the date which 1s ten days from the Date of Closing, interest on the Notes shall
increase by a rate of 50 basis points, and shall increase by an addittonal 50 basis pornts 1f such
acts have not been performed and filings have not been executed another ten days thereafter,
and 1f such acts have not been performed and such filings have not been executed 30 days af-
ter the Date of Closing, such failure to act shall constitute an Event of Default without giving
effect to the grace period referenced 1n Paragraph 7A(vi) Any rate increase pursuant to this
Paragraph 5N shall be of no further force or effect immediately upon demonstration to the
Purchasers that all such actions and filings have been taken and made Notwithstanding the
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foregoing, the Company shall not be deemed to have defaulted under this Paragraph 5N for
any failure to create, perfect or maintain a security interest by reason of any ivahdity or e-
forceability of the Security Documents with respect to the rights, 1f any, of the holders of the
Preferred Stock (including as a result of the application of the laws and other principles set
forth 1n the Preferred Security Interest Exceptions (defined in Paragraph 8E telow))

50. Non-Voting Observer. For so long as shares of the Preferred Stock or
any Notes, with combined accreted stated value and principal amount thereof 1n excess of
10% of the combined accreted stated value and principal amount issued at the Closing, remain
outstanding, the holders of outstanding shares of Preferred Stock and Notes shall be entitled to
designate a non-voting observer (an “Observer”) to the Board of Directors of the Company
(which Observer shall be entitled to have expenses reimbursed by the Company as if such Cb~
server were a director of the Company) The Observer shall be appointed by the holders of a
majonty of the aggregate accreted stated value of Preferred Stock and the aggregate principal
amount of Notes, voting together as a single class Any person designated as an Observer to
the Board of Directors will, to the extent permissible under Delaware law, have the nght
(w) to notice of and to be present at all meetings of the Board of Directors and its commuttees
and to receive all matenals, notices, minutes, consents and forms of consents 1n hieu of meet-
mgs distributed to the Board of Directors generally or to members of 1ts commuttees at or 1n
connection with any such meeting or action by written consent 1n lieu of such meeting, (x) to
have the same access to which directors are entitled under Delaware law to the books and rec-
ords of, and information concerming the business and operations of, the Company and Board
of Directors, (y) to be provided with copies of all notices, minutes, consents, forms of con-
sents 1n lieu of meetings and all other matenals provided to one or more of the directors of the
Company (who are not officers or employees of the Company), and (z)to have the same ac-
cess to all information and materials, books and records and employees of the Company and
of its Subsidianes as may be given to any director of the Company (who 1s not an officer or
employee of the Company), provided, however, that the rights granted to the Observer under
this Agreement (including the right to receive all matenals, notices, minutes, consents and
forms of consents 1n lieu of meetings) shall be temporarily suspended if and to the extent, in
the reasonable opimon of the Board of Directors, the Observer’s attendance at any such
meeting or portion thereof (1) violates any law or Company policy regarding conflicts of inter-
est with interested members of the Board of Directors as applied generally to meetings of the
Board of Directors or (1) otherwise could violate the fiduciary duties of the Board of Directors
or constitute a waiver of any attorney-client privilege that may exist in connection with such
meeting or any portion thereof, as advised by outside counsel to the Company The Board of
Directors shall not hold informal meetings of the Board of Directors or any commuttee thereof
(unless the Observer 1s invited thereto) as a means designed to circumvent or having the effect
of circumventing the intention that the holders of Notes and Preferred Stock will have access
to the Board of Directors and 1ts commuttees as provided under this Agreement
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5P. Key Man Insurance. Within 60 days after the Date of Closing, the Com-
pany shall obtain a “key man” life nsurance policy on Edward F Calesa on terms satisfactory
to the Purchasers (including naming the Purchasers as beneficiaries) and shall keep effective
such policy in an amount of at least $5,000,000 The Purchasers agree to apply any proceeds
recerved by them as beneficiaries under such policy on a pro rata basis in satisfaction of the
Company’s obligations under the Notes

5Q. Reliance on Related Documents. The Company hereby agrees that each
Purchaser shall be entitled to rely on all written representations, warranties and covenants ren-
dered by the Company 1n connection with the consummation of the transactions contemplated
by the Transaction Documents

SR. Allocation of Shares of Common Stock. The Company shall, at all
times after the Date of Closing, take instructions from the Required Holders as relates to the
allocation of shares of 1ts Common Stock 1ssuable upon exercise of the Warrants and conver-
sion of the shares of Preferred Stock The Company shall not issue shares of its Common
Stock pursuant to any exercise of the Warrants or conversion of the shares of Preferred Stock,
except as in accordance with mstructions from the Required Holders

5S. Certain Approval Not later than the next annual meeting of the Com-
pany's held 1n accordance with the Company's by-laws, the Company shall submut to the
stockholders for their approval the 1ssuance by the Company of shares of Common Stock ex-
ceeding 20% of the number of shares of Common Stock outstanding on the Date of Closing as
a consequence of the conversion of shares of Preferred Stock and exercise of the Warrants
into shares of Common Stock, together with the recommendation of its Board of Directors for
approval of such proposal The Company shall use its best efforts to cause the approval by a
majorty of the total votes cast on the proposal, 1n person or by proxy, of such proposal, which
may include securing a voting agreement from Edward F Calesa agreeing to vote 1n favor of
the proposal, hiring a proxy solicitor and direct solicitation efforts of significant stockholders

PARAGRAPH 6. NEGATIVE COVENANTS.

To induce each Purchaser to enter into this Agreement and purchase the Notes,
the Company warrants, covenants and agrees as follows

6A. Prohibition on Additional Indebtedness. The Company shall not, and
shall not permut any of its Subsidianies to, directly or indirectly, create, assume, incur or oh-
erwise be hable for (collectively, “incur”) any Debt (including, without limitation, Acquired
Indebtedness and Purchase Money Indebtedness) other than the Permitted Debt

6B. Mamntenance of EBITDA The Company shall not, and shall not permt
any of its Subsidianies to, permit Actual EBITDA for the Company (a) for the three consecu-

o
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tive Fiscal Quarters ending September 30, 2002 to be less than $6 2 million and (b) for the
period of four consecutive Fiscal Quarters ending on each date specified below to be less than
the amount set forth opposite such period below

Actual
—Date EBITDA Amount

December 31, 2002 $9 0 mlhion
March 31, 2003 $11 3 malhion
June 30, 2003 $12 3 million
September 30, 2003 $13 3 million
December 31, 2003 $14 5 million
March 31, 2004 $15 5 million
June 30, 2004 $16 5 million
September 30, 2004 $17 5 million
December 31, 2004 $18 5 million
March 31, 2005 $18 5 million
June 30, 2005 $18 5 mulhion

6C. Mantenance of Fixed Charge Coverage Ratio. The Company shall
not, and shall not permit any of 1ts Subsidianies to, permit the Fixed Charge Coverage Ratio of
the Company (a) for the three consecutive Fiscal Quarters ending September 30, 2002 to be
less than 2 0 1 and (b) for the period of four consecutive Fiscal Quarters ending on each date
specified below to be less than the amount set forth opposite such period below

Date Fixed Charge Coverage
December 31, 2002 201
March 31, 2003 201
June 30, 2003 201
September 30, 2003 201
December 31, 2003 1751
March 31, 2004 201
June 30, 2004 201
September 30, 2004 201
December 31, 2004 201
March 31, 2005 201

June 30, 2005 201




6D. Maintenance of Minimum Net Worth The Company shall not, and
shall not permit any of its Subsidiaries to permut Adjusted Net Worth of the Company, as of
the end of any Fiscal Quarter of the Company, to be less than 90% of the Net Worth of the
Company as of June 30, 2002, increasing at the end of fiscal 2002 by 50% of Consolidated
Net Income from July 1, 2002 to the end of fiscal 2002 and at the end of each Fiscal Year
thereafter by 50% of the Consolidated Net Income, provided that no adjustment shall be made
for any period 1n which the Company has negative Consohdated Net Income

6E. Capital Expenditures The Company shall not, and shall not permit any
of 1ts Subsidianies to, make any Capital Expenditures, during the Fiscal Years ending on each
date specified below to exceed the amount set forth opposite such peniod below

Fiscal Year Capital Expenditures
2002 $2 9 million
2003 $1 75 milhon
2004 $1 75 milhon

6F. Limitation on Liens The Company shall not, and shall not permit any of
its Subsidianies, to incur or suffer to be incurred or allow to exist any Lien 1n respect of any
Property of the Company or any of 1ts Subsidiaries, other than

(1)  Laiens on the Collateral 1n favor of the Collateral Agent for the benefit
of the Noteholders and the holders of the Preferred Stock in accordance with the Secu-

rity Agreement,

(2) Luiens on mnventory and/or receivables of the Company securing Indelt-
edness under a Permitted Working Capatal Facility,

(3) Liens for taxes or assessments or other governmental charges or levies,
not yet due or payable or which are being contested n good faith by appropnate po-
ceedings, provided that adequate reserves with respect thereto are maintained on the
books of the Company or its Subsidiaries, as the case may be, 1n confornuty with
GAAP,

(4) Luiens created by or resulting from any litigation or legal proceeding
which 1s being contested 1n good faith by appropnate proceedings, provided that ade-
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quate reserves with respect thereto are maintained on the books of the Company or its
Subsidianes, as the case may be, 1n conformity with GAAP,

(5) other Liens ncidental to the normal conduct of the business of the
Company or 1ts Subsidianies which do not secure Debt and which do not in the aggre-
gate materally impaur the use of such Property in the operation of the business of the
Company and 1ts Subsidianes taken as a whole or the value of such Property for the
purposes of such business,

(6) subject to comphiance with or a waiver of Paragraph 6A, (1) any Lien on
Property existing on such Property at the ime of acquisition thereof, whether or not
the Debt secured thereby 1s assumed by the Company or any Subsidiary thereof, or (1)
any Lien existing on the Property of a Person at the time such Person 1s merged into or
consolhidated with the Company or any Subsidiary thereof or at the time of a sale, lease
or other disposition of the Properties of a Person or firm as an entirety or substantially
as an entirety to the Company or any Subsidiary thereof, provided that none of such
Liens shall exceed 100% of the fair market value of the related Property and no other
Property of the Company or any Subsidiary shall be subject to any such Lien,

(7)  subject to comphance with or a waiver of Paragraph 6A, purchase
money Liens to finance Property or assets of the Company or any Subsidiary acquired
1n the ordinary course of business, provided, however, that (A) the related purchase
money Debt shall not exceed the cost of such Property or assets and shall not be se-
cured by any Property or assets of the Company or its Subsidiaries other than the
Property and assets so acquired and (B) the Lien securing such Debt shall be created
within 90 days of such acqusttion,

(8) subject to comphance with or a waiver of Paragraph 6A, Liens securing
Capitahized Lease Obligations, provided that such Lien does not extend to any prop-
erty other than that subject to the underlying lease,

(9) Liens existing on the Date of Closing, or
(10) Liens n favor of the Company

6G Lmmitation on Mergers. The Company shall not, nor shall 1t permut any

of 1ts Subsidiarnes to, 1n a single transaction or through a series of related transactions, merge
or consohidate with or into any other Person, provided that this Paragraph 6G shall not apply
1n the event of a Change in Control where the Company comphes with Paragraph 4D, and
provided, further, that this Paragraph 6G shall not apply to a merger or consolidation of one of
the Company's Subsidiaries with or into any other Person if the surviving Person 1n such
merger or consolidation will be a Subsidiary of the Company following such transaction

PR
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Notwithstanding the foregoing, any Subsidiary of the Company may merge
with the Company or any other Subsidiary of the Company, provided that the Company or a
Subsidiary shall be the surviving Person

6H. Limitation on Asset Sales; Application of Certain Proceeds (a) The
Company shall not, and shall not permit any of 1ts Subsidiaries to, directly or indirectly, in a
single transaction or a series of related transactions, sell, lease, transfer or otherwise dispose
of or suffer to be sold, leased, transferred, abandoned or otherwise disposed of, all or any part
of 1ts assets except

(1) the Company and 1ts Subsidianies may sell their inventory 1n the ordi-
nary course of their business and may sell obsolete assets having no or immatenal
book value,

(1) any Subsidiary may sell, lease or otherwise dispose of any or all of 1ts
assets to the Company or another Subsidiary of the Company,

()  the Company or any Subsidiary thereof may sell, lease or otherwise
dispose of assets 1n transactions not otherwise permitted under clause (1) of this Para-
graph 6H (each such sale, lease or other disposition of assets being herenafter referred
to as an “Asset Sale”), so long as (A) the Company demonstrates to the satisfaction of
the Noteholders that, after giving effect to such sale, lease or other disposition, the
Company and 1ts Subsidiaries remain in comphance with the terms of this Agreement
and the Notes, including all covenants, (B) no part of any asset sold, leased or other-
wise disposed of consists of any Collateral, (C) the Company receives consideration at
the time of such sale or other disposition at least equal to the fair market value, as de-
termined by the Board of Directors, of the assets sold or otherwise disposed of, and
(D) not less than 80% of the consideration received by the Company 1s in the form of
cash or Cash Equuvalents except to the extent the Company receives as consideration
for such Asset Sale rights or assets 1n a Permitted Acqusttion, and

(1v)  (a) to the extent that an amount equal to 100% of the Net Proceeds from
any Asset Sale 1s applied by the Company

(A) first, to make an offer to the holders of the Notes to purchase
Notes pursuant to and subject to the conditions contained 1n this Agreement (an
“Asset Sale Proceeds Offer”), and

(B)  second, to the extent of the balance of such proceeds after apph-
cation 1n accordance with clause (A) above, to any other application or use not
prohibited by this Agreement
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In the event of an Asset Sale Proceeds Offer, the Company will be required to pur-
chase Notes tendered pursuant to an offer by the Company for the Notes at a purchase
price of 100% of their principal amount plus accrued but unpaid interest in accordance
with the procedures (including prorating in the event of oversubscription) set forth 1n
this Agreement Excluded from the foregoing provisions of this subparagraph 6H(1v)
will be (1) proceeds from any asset sale which, when taken together with all proceeds
from asset sales occurring within the 12 months preceding such asset sale, do not ex-
ceed $2 5 million (which amount shall be carnied forward for purposes of determining
whether such an offer 1s required with respect to the asset sale proceeds for any subse-
quent asset sale), (11) all proceeds from the sale of the Company’s Catalog Business (as
constituted on the Date of Closing) as and (1u) all proceeds used to repay Indebtedness
secured by the assets sold as required by the terms of such Indebtedness

(b) In the event of an Asset Sale Proceeds Offer, holders of Notes shall
have the right, at their option, to require the Company to purchase all or any portion of the
Notes on the date (the “Asset Sale Proceeds Payment Date”) which 1s 20 Business Days after
the date the Asset Sale Proceeds Notice (as defined below) 1s required to be mailed (or such
later date as 1s required by applicable law) at the a price equal to 100% of the principal
amount thereof, plus accrued and unpaid interest (1f any) to the Asset Sale Proceeds Payment
Date The Company shall not be required to make an offer to purchase Notes pursuant to this
subparagraph 6H(a)(1v) if the Net Proceeds available therefor for are less than $500,000
(which lesser amount shall be carmed forward for purposes of determining whether such an
offer 1s required with respect to the Net Proceeds from any subsequent assets sales)

(c) The Company shall send all holders of the Notes, within five Business
Days after the occurrence of such Asset Sale, a notice of the occurrence of such Asset Sale
(the “Asset Sale Proceeds Notice™)

Each Asset Sale Proceeds Notice shall state
(1) the Asset Sale Proceeds Payment Date,
(2) the date by which the nght to have Notes purchased must be exercised,
(3) that such nght 1s conditioned on receipt of notice from the holders,
(4) the purchase price, 1f the nght to have Notes purchased 1s exercised,

(5) adescnption of the procedure which the holders of Notes must follow
to exercise the nght to have Notes purchased,

(6) that the purchase 1s being made pursuant to this Paragraph 6H,
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(7) that any Note not tendered will continue to accrue interest if interest 1s
then accruing, and

(8) that, unless the Company defaults in making payment therefor, any
Note accepted for purchase shall cease to accrue nterest after the Asset Sale Proceeds
Payment Date

No failure of the Company to give the foregoing notice shall limit any holder’s
night to exercise a night to have Notes purchased

) In addition to the foregoing, the Company agrees to apply any proceeds
received by 1t from the Seller, Gillette and/or BMS (as each 1s defined in the Transaction
Documents) 1n connection with any claim by the Company for indemmty or breach or the like
under the Vaniga Acquisition documents to make an offer to repurchase the Notes in the same
manner and subject to the same limitations as set forth above as 1f such offer were an Asset
Sale Proceeds Offer

61. Limitation on Restricted Payments The Company shall not, and shall
not permit any of its Subsidiaries to, directly or indirectly, (1) declare or pay any dividend or
make any distribution on the Capital Stock of the Company or any of 1ts Subsidianes (except
dividends or stock splits payable solely in Qualified Capital Stock, accretion of stated value or
dividends payable on the Preferred Stock or dividends payable solely to the Company or a
Subsidiary), (11) purchase, redeem or otherwise acquure or retire for value any of the Capital
Stock or nights to acquire Capital Stock of the Company or 1ts Subsidiaries which are not
wholly-owned (including, 1n each case, any payments made pursuant to any Company or Stb-
sidiary stock appreciation rights plan or reasonable equivalent thereof) other than (A) Pre-
ferred Stock 1n accordance with Sections 9E, 9F and 9G of the certificate of designations re-
lating thereto and (B) restricted shares of Capital Stock 1ssued to officers, directors or employ-
ees pursuant to the terms for repurchase thereof upon a termination of employment or direc-
torship, (1) repay, prepay, redeem, or otherwise acquire or retire for value, make principal
payments with respect to or defease, any Debt of the Company or 1ts Subsidiaries that 1s sub-
ordinate or junior 1n right of payment to the Notes or the Existing Semor Debt (except, with
respect to the Existing Senior Debt, for scheduled amortization payments and payment of
principal at maturity) (each of the foregoing actions set forth in clauses (1) through (111) hereof
being referred to as a “Restricted Payment™) or (1v) make any Investment other than a Permit-
ted Investment

6J. Limitation on Restrictions on Distributions from Subsidiaries The
Company shall not, and shall not permit any of 1ts Subsidianes to, create or otherwise cause or
permit to exist or become effective any consensual encumbrance or restriction which by 1ts
terms encumbers or restricts the ability of any Subsidiary to (a) pay dividends or make any
other distnbutions on 1ts Capatal Stock or pay any Debt or other obligation owed to the Com-
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pany, (b) make any loans or advances to the Company, (c) transfer any of 1ts Property or assets
to the Company, or (d) guarantee any Debt of the Company, except for such encumbrances or
restrictions existing under or contemplated by or by reason of (1) applicable law or any apph-
cable rule, regulation or order, (11) the Documents, (111) encumbrances or restrictions existing
on the Date of Closing to the extent and in the manner such encumbrances and restrictions are
n effect on the Date of Closing, (1v) subject to compliance with or a waiver under Para-

graph 6A, any instrument governing Acquired Indebtedness, which encumbrance or restriction
1s not applicable to any Person, or the properties or assets of any Person, other than the Per-
son, or the property or assets of the Person (including any Subsidiary of the Person), so ac-
quired, (V) customary non-assignment provisions 1n leases or other agreements entered 1n the
ordinary course of business and consistent with past practices, (v1) customary restrictions n
security agreements or mortgages securing Indebtedness of the Company or a Subsidiary to
the extent such restrictions restrict the transfer of the property subject to such security agree-
ments and mortgages, (vi1) customary restrictions pursuant to an agreement that has been en-
tered 1nto for the sale or disposition of all or substantially all of the Capital Stock or assets of a
Subsidiary of the Company, or (vin) subject to comphance with or a waiver under Paragraph
6A, restrictions contained 1n Purchase Money Indebtedness or Capitalized Lease Obhigations
for property acquired 1n the ordinary course of business that impose restrictions of the nature
described 1n clause (c) above on the property so acquired so long as such restrictions are -
ited to such property

6K. Limitation on Transactions with Affihates The Company will not, and
will not permut any of 1ts Subsidiaries to, directly or indirectly, enter into or permit to exist any
transaction or series of related transactions (including, without limitation, the purchase, sale,
lease or exchange of any Property, assets or the rendering of any service) with, or for the bere-
fit of, any of 1ts Affihates (each an “Affiliate Transaction”) or extend, renew, waive or other-
wise modify 1n any matenal respect the terms of any Affihate Transaction entered into prior to
the Date of Closing other than Affiliate Transactions on terms that are fair and reasonable to
the Company or the Subsidiary, as the case may be, and the terms are no less favorable than
those that would reasonably have been obtained 1n a comparable transaction at such time on
an arm’s-length basis from a Person that 1s not an Affihate of the Company or such wholly-
owned Subsidiary All Affihate Transactions (and each series of related Affiliate Transac-
tions) entered 1nto after the Date of Closing which 1nvolve an aggregate fair market value of
more than $500,000 shall be approved by the Board of Directors of the Company or such Sub-
sidiary, as the case may be, and approval shall be evidenced by a Board Resolution stating that
such Board of Directors has determined that such transaction complies with the standard set
forth in the immediately preceding sentence If the Company or any Subsidiary of the Com-
pany enters into an Affiliate Transaction (or a senes of related Affiliate Transactions) after the
Date of Closing that involves an aggregate fair market value of more than $1,000,000, the
Company or such Subsidiary, as the case may be, shall, prior to the consummation thereof,
obtain a favorable opinion as to the fairness of such transaction or series of related transac-
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tions to the Company or the relevant Subsidiary, as the case may be, from a financial pomnt of
view, from an Independent Financial Advisor and provide the same to each Notholder

The foregoing provisions shall not apply to

(1) any Restricted Payment that 1s not prohibited by the provisions de-
scribed 1n Paragraph 61 hereof,

(2) any employment agreement entered into by the Company or any of its
Subsidianes 1n the ordinary course of business, consistent with the past practice of the
Company or such Subsidiary and approved by the independent members of the Board
of Directors,

(3) transactions between or among the Company and one or more wholly
owned Subsidianes or among wholly owned Subsidianies, and

(4) any transaction pursuant to an agreement, arrangement or understanding
existing on the Date of Closing and known to the Purchasers

6L. Limtation on Ownership of Subsidiaries The Company shall at all
times own, either directly or through a wholly-owned Subsidiary, 100% of the Voting Stock of
1ts Subsidianes existing as of the date hereof Notwithstanding the foregoing, any Subsidiary
of the Company may 1ssue shares of 1ts Capital Stock to any Person to the extent but only to
the extent that a requirement of law applicable to such Subsidiary requires the 1ssuance of
shares of Capital Stock to such Person 1n order for such Person to qualify for service as a di-
rector of such Subsidiary

6M. Modification of Material Agreements Without the consent of the Re-
quired Holders, the Company shall not, and shall not permit any of 1ts Subsidianes to, amend
any of its Material Agreements

6N. Limitation on Transfer of Assets to Certain Subsidiaries The Com-
pany shall not, and shall not permit any of 1ts Subsidiaries to, sell, convey, transfer, lease or
otherwise dispose of any of 1ts assets or property to any Subsidiary that 1s not a wholly-owned
Subsidiary of the Company

60. Payments for Consent The Company shall not, and shall not permit any
of 1ts Subsidiaries to, directly or indirectly, pay or cause to be paid any consideration, whether
by way of interest, fee or otherwise, to any holder of any Notes for or as an inducement to any
consent, waiver or amendment of any of the terms or provisions of this Agreement or the
Notes unless such consideration 1s offered to be paid or agreed to be paid to all holders of the
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Notes which so consent, waive or agree to amend 1n the time frame set forth 1n solicitation
documents relating to such consent, waiver or agreement

6P. Limitations on Preferred Stock of Subsidiaries The Company shall not
permit any of its Subsidianies to issue any preferred stock (other than to the Company or any
of 1ts Subsidiaries) or permit any Person (other than the Company or one or more Subsidiar-
1es) to hold any such preferred stock

6Q. Use of Proceeds (a) The proceeds from the 1ssuance of the Notes on the
Date of Closing shall be used to consummate the Vamiqa Acquisition and pay related fees and
expenses

(b) No portion of the proceeds from the 1ssuance of Notes shall be used in
any manner which would violate Regulation U, T or X of the Board of Governors of the Fed-
eral Reserve System or any other regulation of such Board or to violate the Exchange Act, as
1n effect on the date or dates of such borrowing and such use of proceeds

6R. Business Activities The Company shall not, nor shall the Company
cause or permit any of its Subsidianes to, directly or indirectly, engage 1n any business other
than the marketing, sale or distribution of pharmaceutical or health care products or (unless
and until the Catalog Business 1s sold) products of the type currently sold by the Catalog
Business

PARAGRAPH 7. EVENTS OF DEFAULT

7A. Acceleration. If any of the following events (each an “Event of Default”)
shall occur and be continuing for any reason whatsoever (and whether such occurrence shall
be voluntary or mnvoluntary or come about or be effected by operation of law or otherwise)

(1) there 1s a default in the payment of any principal of any of the Notes
when the same shall become due, either by the terms thereof or otherwise as heremn
provided, including, without limitation, as a result of the failure by the Company to re-
deem or purchase the Notes as required by the provisions of Paragraph 4,

(n)  there 1s a default in the payment of any interest on any of the Notes, or a
default 1n the payment of other amounts payable under this Agreement, 1n erther case
for more than 5 Business Days after the date due,

()  the Company or any of 1ts Subsidiaries fails to comply with any prow-
sion of Paragraph 6 of this Agreement,
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(1v)  the Company fails to comply with any of 1ts other covenants or obhiga-
tions under the Notes or this Agreement and the default continues and 1s not remedied
within 30 days from the date notice 1s required to be given to Noteholders pursuant to
Paragraph 5D,

(v)  any representation or warranty made in this Agreement, the other
Documents or 1n any certificate furmished 1n connection therewith 1s proven to be false
or incorrect 1n any material respect as of the date made,

(vi) the Company or any of the Subsidiaries shall (A) default in any pay-
ment of principal of or interest of any Indebtedness other than the Notes involving
payment 1n respect of obligations 1n the aggregate of $250,000 or more, beyond the pe-
riod of grace (not to exceed 30 days), if any, provided 1n the instrument or agreement
under which such Indebtedness was created or (B) default in the observance or per-
formance of any other agreement or condition relating to any such Indebtedness or
contamned 1n any instrument or agreement evidencing, securing or relating thereto, or
any other event shall occur or condition exist the effect of which default or other event
or condition 1s to cause, or to permit the holder or holders or other beneficiary or bene-
ficianes of such Indebtedness (or a trustee or agent on behalf of such holder or holders
or beneficiary or beneficiaries) to cause, with the giving of notice, 1f required, such -
debtedness to become due prior to 1ts stated maturity or otherwise payable, which de-
fault or other condition shall continue and not be cured under the terms of such Indebt-
edness within 30 days of 1ts occurrence,

(vnn)  the Company or any of its Subsidiaries

(a suffers the entry against 1t of a judgment, decree or order for re-
hef by a court of competent jurisdiction 1n an involuntary proceeding com-
menced under any applicable bankruptcy, insolvency, composition or other
simular law of any jurisdiction now or hereafter in effect, including the federal
Bankruptcy Code, as from time to time amended, or has any such proceeding
commenced against 1t which remains undismussed for a period of 60 days, or

(b) commences a voluntary case under any apphicable bankruptcy,
nsolvency, composition or similar law now or hereafter in effect, including the
federal Bankruptcy Code, as from time to time amended, or applies for or con-
sents to the entry of an order for relief in an involuntary case under any such
law, or makes a conveyance, assignment for the benefit of, or enters 1nto any
composition with, its creditors generally, or fails generally to pay (or admuts in
writing 1ts inability to pay) its debts as such debts become due, or takes corpo-
rate or other action to authorize any of the foregoing, or
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(c) suffers the appointment of or taking possession by any holder of
a Lien, recerver, hquidator, assignee, custodian, trustee, sequestrator or stmilar
official of all or a substantial part of its assets 1n a proceeding brought against
or mmtiated by 1t, and such appointment or taking possession 1s neither made
ineffective nor discharged within 60 days after the making thereof, or such ap-
pointment or taking possession 1s at any time consented to, requested by, or ac-
quiesced to by 1t, or

(d)  suffers the entry against 1t of a final yudgment or judgments for
the payment of money 1n excess of $100,000 which 1s not fully covered by n-
surance (less customary deductibles) unless the same 1s discharged within
30 days after the date of entry thereof or an appeal or appropriate proceeding
for review thereof 1s taken within such period and a stay of execution pending
such appeal 1s obtained, or

(vin)  any of the Secunity Documents shall cease to be mn full force and effect,
or shall cease to give the Collateral Agent the Liens, rights, powers and privileges for
the benefit of the Noteholders purported to be created thereby (other than any such
cessation due to an act or failure to act on the part of the Lenders), in favor of the Cal-
lateral Agent, superior to and prior to the rights of all third Persons and subject to no
Liens other than the Liens permitted by the apphicable Security Document, or

(1x)  the Company recerves a notice of termination or notice that exclusive
nights will become non-exclusive under any material hcense agreement under which
the Company receives rights to manufacture, distribute or sell a product and fails to
cure such termination or change 1n license rights on or before a date that falls two
thirds of the way through the period between the notice date and the first date on
which the other party may terminate such nghts or may elect to make an exclusive -
cense non-exclusive, provided that 1t shall not be an Event of Default hereunder 1f on
or before the date that falls two thirds of the way through such period the Company
demonstrates to the reasonable satisfaction of the Purchasers that, on a pro forma basis
after taking into account the termination of such license rights or the conversion of
such nghts from exclusive to non-exclusive nights, the Company continues to satisfy
the covenants set forth 1n Section 6B (calculated for the most recent four consecutive
Fiscal Quarters and compared to the required minimum Actual EBITDA amount for
such Fiscal Quarters) and Sections 6C and 6D (determined as of such date), provided
further that the Purchasers agree to negotiate with the Company 1n good faith to de-
termine the effects for purposes of the preceding proviso of a change from exclusive to
non-exclusive nghts to a product for a period of one week,
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then (a) if such event 1s an Event of Default specified 1n clause (1) or (11) of this Paragraph 7A,
any Noteholder (other than the Company or any of 1ts Subsidiaries or Affihates) may at its
option, by notice 1 writing to the Company, declare such Note to be, and such Note shall
thereupon be and become, immediately due and payable together with interest accrued
thereon, without presentment, demand, protest or other notice of any kind, all of which are
hereby waived by the Company, (b) if such event 1s an Event of Default specified in clause
(vu)(a), (vi)(b) or (vu)(c) of this Paragraph 7A, all of the Notes at the time outstanding shall
automatically become immediately due and payable at par together with interest accrued
thereon, without presentment, demand, protest or notice of any kind (including, without limu-
tation, notice of intent to accelerate and notice of acceleration of matunty), all of which are
hereby waived by the Company, and (c)1f such event 1s any other Event of Default, the hold-
ers of at least 25% of the aggregate principal amount of the Notes then outstanding may at
their option, by notice in writing to the Company, declare all of the Notes to be, and all of the
Notes shall thereupon be and become, immediately due and payable together with interest ac-
crued thereon with respect to each Note, without presentment, demand, protest or other notice
of any kind (including, without limitation, notice of intent to accelerate), all of which are
hereby waived by the Company

7B. Rescission of Acceleration. At any time after any or all of the Notes shall
have been declared immediately due and payable pursuant to Paragraph 7A, the Required
Holders may, by notice m wniting to the Company, rescind and annul such declaration and its
consequences 1f (1) the Company shall have paid all overdue nterest on the Notes, the princi-
pal of any Notes which have become due otherwise than by reason of such declaration, and
interest on such overdue 1nterest and overdue principal at the rate specified 1n the Notes,
(11) the Company shall not have paid any amounts which have become due solely by reason of
such declaration, (111) all Events of Default and Defaults, other than non-payment of amounts
which have become due solely by reason of such declaration, shall have been cured or waived
pursuant to Paragraph 11C, and (1v) no yjudgment or decree shall have been entered for the
payment of any amounts due pursuant to the Notes or this Agreement No such rescission or
annulment shall extend to or affect any subsequent Event of Default or Default or impair any
right ansing therefrom

7C. Notice of Acceleration or Rescission. Whenever any Note shall be de-
clared immediately due and payable pursuant to Paragraph 7A or any such declaration shall be
rescinded and annulled pursuant to Paragraph 7B, the Company shall forthwith give written
notice thereof to the holder of each Note at the time outstanding

7D. Other Remedies. If any Event of Default or Default shall occur and be
continuing, the holder of any Note may proceed to protect and enforce its nghts under this
Agreement and such Note by exercising such remedies as are available to such holder 1n re-
spect thereof under applicable law, either by suit 1n equity or by action at law, or both,
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whether for specific performance of any covenant or other agreement contained 1n this
Agreement or 1n aid of the exercise of any power granted in this Agreement No remedy can-
ferred 1n this Agreement upon the holder of any Note 1s intended to be exclusive of any other
remedy, and each and every such remedy shall be cumulative and shall be 1n addition to every
other remedy conferred herein or now or hereafter existing at law or 1n equity or by statute or
otherwise

PARAGRAPH 8. REPRESENTATIONS AND WARRANTIES OF THE
COMPANY.

To mmduce each Purchaser to enter into this Agreement and to purchase the
Notes and the Warrants, the Company represents and warrants to and agrees with each Pur-
chaser, as of the date hereof and as of the Date of Closing, that

(a) The Company and 1ts Subsidiaries have been duly incorporated, formed
or orgamzed, as the case may be, and each of the Company and its Subsidianies 1s val-
1dly exasting 1n good standing as a corporation, limited liability company or a limited
partnershup, as the case may be, under the laws of 1ts jurisdiction of incorporation,
formation or orgamzation, with all requisite power and authority as a corporation, lm-
ited hability company or limited partnership, as the case may be, to own its properties
and conduct its business as now conducted (as described 1n the Exchange Act Docu-
ments) and 1s duly qualified to do business as a corporation or foreign imited hability
company 1n good standing 1n all other jurisdictions where the ownership or leasing of
its properties or the conduct of 1ts business requires such qualification, except where
the failure to be so qualified could not, individually or 1n the aggregate, reasonably be
expected to have a Material Adverse Effect, as of the Date of Closing and after giving
pro forma effect to the closing of the Transaction, the Company will have the authar-
1zed, 1ssued and outstanding capitalization set forth in Schedule 8A-1, except as set
forth 1n Schedule 8A-2 hereto, the Company does not have any subsidiaries or own di-
rectly or indirectly any of the capatal stock or other equity or long-term debt securities
of or have any equuty interest in any other person, all of the outstanding shares of
capital stock or membership interests, as the case may be, of the Company and its Sub-
sidianies have been duly authorized and vahidly 1ssued, are fully paid and nonassess-
able and were not 1ssued 1n violation of any preemptive or similar nghts, all of the out-
standing shares of capital stock or membership interests, as the case may be, of the
Subsidiaries are owned free and clear of all liens, encumbrances, equities and restric-
tions on transferability or voting, all of the outstanding shares of capital stock or
membership interests, as the case may be, of the Subsidianies are owned, directly or
indirectly, by the Company, except as set forth in this Agreement and 1n Schedule
8A-3, no options, warrants or other rights to purchase from the Company or any Sub-
sidiary, or agreements or other obhgations of the Company or any Subsidiary to 1ssue




or other nights to convert any obligation into, or exchange any securties for, shares of
capital stock of or ownership interests (including the Warrants) in the Company or any
Subsidiary are outstanding and no holder of securities of the Company or any Subsidi-
ary 1s entitled to have such securities registered under the Securities Act, there 1s no
agreement, understanding or arrangement among the Company or any Subsidiary and
each of their respective members or stockholders, as the case may be, or any other per-
son relating to the ownership or disposition of any capital stock or membership interest
(including any Warrant), as the case may be, of the Company or any Subsidiary or the
election of directors or other governing persons of the Company or any Subsidiary or
the governance of the Company’s or any Subsidiary’s affairs, and, if any, such agree-
ments, understandings and arrangements will not be breached or violated as a result of
the execution and delivery of, or the consummation of the transactions contemplated
by, this Agreement, the other Documents and the Transaction Documents

(b)  The Company has all requisite power and authority as a corporation to
execute, dehiver and perform 1ts obligations under the Notes The Notes have each
been duly and vahdly authornized by the Company for 1ssuance and, when executed by
the Company 1n accordance with the provisions of this Agreement, and delivered to
and paid for by the Purchasers 1n accordance with the terms hereof, will have been
duly executed, 1ssued and delivered and will constitute valid and legally binding obli-
gations of the Company, entitled to the benefits of this Agreement and enforceable
agamst the Company 1n accordance with their terms except that the enforcement
thereof may be limited by (1) bankruptcy, insolvency, reorgamzation, moratorium or
other similar laws now or hereafter 1n effect relating to or affecting creditors’ nghts
generally or (11) general principles of equity and the discretion of the court before
which any proceeding therefor may be brought (regardless of whether such enforee-
ment 1s considered 1n a proceeding at law or 1n equity) (collectively, the
“Enforceability Exceptions™), the Notes are 1n the form contemplated by this Agree-
ment

© The Company has all requisite power and authority as a corporation to
execute, deliver and perform its obligations under the Warrants The Warrants have
each been duly and vahdly authorized by the Company for 1ssuance and, when exe-
cuted by the Company 1n accordance with the provisions of this Agreement, and delv-
ered to and paid for by the Purchasers 1n accordance with the terms hereof, will have
been duly executed, 1ssued and dehivered and will constitute valid and legally binding
obligations of the Company, enforceable against the Company 1n accordance with their
terms except that the enforcement thereof may be hmited by the Enforceability Excep-
tions, the Warrants are 1n the form contemplated by this Agreement
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(d)  The Company has all requisite power and authonty as a corporation to
execute, deliver and perform 1ts obligations under this Agreement (including without
himitation the 1ssuance of the Notes and the Warrants) This Agreement has been duly
and vahdly authonzed by the Company, and, when executed and delivered by the
Company, will constitute a vahd and legally binding agreement of the Company, en-
forceable aganst the Company n accordance with 1ts terms except that (1) the en-
forcement thereof may be hmited by the Enforceability Exceptions and (11) any nghts
to indemmity or contribution hereunder may be limited by federal and state securities
laws and public policy considerations

(e) The Company has all requisite power and authority as a corporation to
execute, deliver and perform 1ts oblhigations under each of the Secunity Documents
Each Secunty Document has been duly and validly authorized by the Company and,
when executed by the Company and delivered to the Purchasers 1n accordance with the
terms hereof, will have been duly executed and delivered and will constitute a valid
and legally binding obligation of the Company, enforceable against the Company
accordance with its terms except that the enforcement thereof may be limited by the
Enforceability Exceptions and no representation or warranty 1s made by the Company
hereunder or 1n the Security Documents with respect to the validity or enforceability of
the Secunity Documents with respect to the nghts, 1f any, of the holders of the Pre-
ferred Stock thereunder, including with respect the creation or perfection of a security
interest, and the relative priority of any such secunty interest, or the effect of the fad-
eral Bankruptcy Code and comparable provisions of state law, and other applicable
antifraud laws, securities laws, usury laws or public policy considerations on the
rights, 1f any, of such holders under the Security Documents (collectively, the
“Preferred Security Interest Exceptions™)

® The Secunity Agreement 1s effective to create 1n favor of the Collateral
Agent, for the benefit of the Purchasers with respect to the Notes, a legal, valid and en-
forceable secunity nterest 1n the Collateral and, when (1) the Security Agreement 1s
filed in the Unuted States Patent and Trademark Office and the United States Copy-
right Office and (1) such other filings which are necessary to be made to create the se-
curty interest pursuant to the Security Agreement, the Security Agreement shall can-
stitute a fully perfected Lien on, and secunty nterest 1n, all night, title and interest of
the grantors thereunder in such Collateral (other than as defined 1n the Security
Agreement), in each case prior and superior 1n right to any other person, subject to no
other Liens except for Liens expressly permutted to exist on such Collateral by the
terms of the Secunity Agreement, provided, however, that the foregoing representation
and warranty 1s expressly subject to the Preferred Secunity Interest Fxceptions
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(g) The Company has all requisite power and authonty as a corporation to
execute, deliver and perform its obligations under the Registration Rights Agreement
The Registration Rights Agreement has been duly and vahdly authonized by the Cam-
pany and, when executed by the Company and delivered to the Purchasers in accar-
dance with the terms hereof, will have been duly executed and delivered and will con-
stitute a valid and legally binding obligation of the Company, enforceable against the
Company 1n accordance with 1ts terms except that (1) the enforcement thereof may be
limited by the Enforceability Exceptions and (11) any rights to indemmity or contribu-
tion hereunder may be hmited by federal and state securities laws and pubhic policy
considerations

(h)  The Company has all requisite power and authonty as a corporation to
1ssue the shares of common stock 1ssuable upon exercise of the Warrants (the
“Warrant Shares”) The Warrant Shares have been duly and validly authonzed by the
Company and, when 1ssued by the Company 1n accordance with the provisions of the
Warrants, will be fully paid and nonassessable and will not be 1ssued 1n violation of
any preemptive or similar nghts and will be 1ssued free and clear of all hiens, encum-
brances, equities and restrictions on transferability or voting other than those imposed
under applicable federal and state securities laws or otherwise granted by the Purchas-
ers

(1) (1) The Company has delivered to the Purchasers a true and correct
copy of each of the Transaction Documents that have been executed and delivered
prior to the date of this Agreement and each other Transaction Document 1n the form
substantially as 1t will be executed and delivered on or prior to the Date of Closing, to-
gether with all related agreements and all schedules and exhibits thereto, and there
have been no amendments, alterations, modifications or warvers of any of the prowi-
sions of any of the Transaction Documents since their date of execution or from the
form 1n which any such Transaction Document has been delivered to the Purchasers,
and () to the Company’s knowledge, there exists no event or condition that would
constitute a default or an event of default (in each case as defined 1n each of the Trans-
action Documents) under any of the Transaction Documents that could reasonably be
expected to result, individually or 1n the aggregate, in a Material Adverse Effect or af-
fect the abihity of the Company or 1ts Subsidiares to consummate the Vamiqa Acquisi-
tion

)] No consent, approval, authorization, license, qualification, exemption
or order of any court or governmental agency or body (including, without limitation,
the Food and Drug Admimstration (the “FDA™)) or third party 1s required for the per-
formance of this Agreement or the Notes or the Warrants by the Company, or for the
consummation by the Company of the Transaction or any transaction contemplated
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hereby, or the application of the proceeds of the 1ssuance of the Notes as described in
this Agreement, except as has already been acquired or as may be required under state
securities or “Blue Sky” laws 1n connection with the purchase of the Notes by the Pur-
chasers, all such consents, approvals, authorizations, licenses, qualifications, exemp-
tions and orders which are required to be obtained by the Date of Closing have been
obtained or made, as the case may be, and are 1n full force and effect and not the sub-
ject of any pending or, to the knowledge of the Company, threatened attack by appeal
or direct proceeding or otherwise

(k)  None of the Company or its Subsidiaries 1s (1) 1n violation of its certifi-
cate of incorporation or bylaws (or similar orgamzational document, including any
certificate of formation and operating agreement), (11) in breach or violation of any
statute, judgment, decree, order, rule or regulation (including, without limitation, those
relating to the development, commercialization and sale of pharmaceutical and bio-
technology products) applicable to any of them or any of their properties or assets
(including, without limitation, any order, rule or regulation of the FDA, the Securities
and Exchange Commission and the National Association of Securities Dealers, Inc ),
which breach or violation could, individually or 1n the aggregate, have a Matenal Ad-
verse Effect, or (111) except as set forth in Schedule 8K, in default (nor has any event
occurred which with notice or passage of time, or both, would constitute a default) in
the performance or observance of any obligation, agreement, covenant or condition
contained 1n this Agreement or the Notes or any Transaction Document or any other
contract, indenture, mortgage, deed of trust, loan agreement, note, lease, license, per-
mut, certificate or agreement or instrument to which 1t 1s a party or to which 1t 1s sub-
Ject, which default could, individually or in the aggregate, have a Matenal Adverse Ef-
fect

() The execution, delivery and performance by the Company of this
Agreement (including without limitation, the 1ssuance of the Notes and the Warrants),
the other Documents and the Transaction Documents and the consummation by the
Company of the transactions contemplated hereby and thereby and the fulfillment of
the terms hereof and thereof will not (a) violate, conflict with or constitute or result in
a breach of or a default under (or an event that, with notice or lapse of time, or both,
would constitute a breach of or a default under) any of (1) the terms or provisions of
any contract, indenture, mortgage, deed of trust, loan agreement, note, lease, license,
permut, certificate or agreement or instrument to which any of the Company or 1ts Sub-
sidianies 1s a party or to which any of their respective properties or assets are subject,
(n) the certificate of incorporation or bylaws of any of the Company or 1ts Subsidianes
(or similar orgamzational document, including any certificate of formation and oper-
ating agreement) or (11) (assuming compliance with all applicable state securities or
“Blue Sky” laws and the accuracy of the representations and warranties of the Pur-
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chasers 1n Paragraph 9 hereof) any statute, judgment, decree, order, rule or regulation
of any court or governmental agency or other body applicable to the Company or 1ts
Subsidianies or any of their respective properties or assets (including, without limita-
tion, the rules and regulations of the FDA), that, 1n each case described n this clause
(a), could reasonably be expected to result, individually or 1n the aggregate, n a Mat-
nal Adverse Effect, or (b) result in the imposition of any lien upon or with respect to
any of the properties or assets now owned or hereafter acquired by the Company or
any of their Subsidianes, other than as contemplated by the Security Agreements

(m)  The audited consolidated financial statements contained n the Ex-
change Act Documents present fairly 1n all matenal respects the consolidated financial
position, results of operations and cash flows of such entities at the dates and for the
penods to which they relate and have been prepared 1n accordance with GAAP applied
on a consistent basis except as otherwise stated therein, the interim unaudited consoh-
dated financial statements contained in the Exchange Act Documents and delivered to
the Purchasers as a closing condition and attached hereto as Schedule 8M present
fairly 1n all matenial respects the consolidated financial position, results of operations
and cash flows of such entities at the dates and for the periods to which they relate
subject to year-end audit adjustments and have been prepared in accordance with
GAAP applied on a basis substantially consistent with the audited consolidated finan-
cial statements included therein, and Ernst & Young LLP, which has examined certain
of such financial statements, is an independent certified public accounting firm within
the meaning of the Securities Act

(n) The pro forma financial statements and other pro forma financial m-
formation (including the notes thereto) attached hereto as Schedule 8N have been
properly computed on the bases described therein, and the assumptions used 1n the
preparation of the pro forma financial statements and other pro forma financial infor-
mation are reasonable and the adjustments used therein are appropnate to give effect
to the transactions or circumstances referred to therein

(o) The Projections have been prepared by the Company and are based on
the reasonable and good faith estimates and assumptions of the Company and the
Company has no reason to believe that such estimates and assumptions are not fair and
reasonable

) There 1s not pending or, to the best knowledge of the Company, threat-
ened any action, suit, proceeding, inquiry or investigation, governmental or otherwise,
to which any of the Company or its Subsidianes 1s a party, or to which their respective
properties or assets are subject, before or brought by any court, arbitrator or govem-
mental agency or body, that, if determined adversely to the Company or any such Sib-
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sidiary could, individually or 1n the aggregate, have a Matenial Adverse Effect or that
seeks to restrain, enjon, prevent the consummation of or otherwise challenge the
Vaniqa Acquisition or the 1ssuance or sale of the Notes or the Warrants hereunder or
the application of the proceeds therefrom or the other transactions consummated as of
the date of this Agreement

(@  Except as set forth on Schedule 8Q, the Company and 1ts Subsidianes
possess, and upon consummation of the Vamqga Acqusition will possess, all licenses,
permuts, certificates, consents, orders, approvals and other authorizations from, and
have made all declarations and filings with, all federal, state, local and other govem-
mental authorities (including, without limitation, the FDA), all self-regulatory orgam-
zations and all courts and other tribunals, presently required or necessary to own or
lease, as the case may be, and to operate 1ts respective properties and to carry on 1ts -
spective businesses as now or proposed to be conducted, except where the failure to
obtain such licenses, permits, certificates, consents, orders, approvals and other
authonzations, or to make all such declarations and filings, could not, individually or
in the aggregate, have a Material Adverse Effect, and the Company and 1ts Subsidiar-
1es have not received any notice of any proceeding relating to revocation or modifica-
tion of any such license, permit, certificate, consent, order, approval or other authon-
zation

() To the best knowledge of the Company, none of the Company or 1ts
Subsidianes has, and, after giving effect to the Vamqga Acquisition and the 1ssuance
and sale of the Notes, will not have, any hability for any prohibited transaction or
funding deficiency or any complete or partial withdrawal hiability, or other hability wn-
der Tatle IV of ERISA, with respect to any pension, profit sharing or other plan which
1s subject to ERISA, to which any of the Company or its Subsidianes makes or ever
has made a contribution and in which any employee of any of the Company or its Sub-
sidianies 1s or has ever been a participant. With respect to such plans, the Company
and 1ts Subsidianes are, and, after giving effect to the Vaniqa Acquisition and the 1ssu-
ance and sale of the Notes, will be, in comphance 1n all matenal respects wath all pro-
visions of ERISA

(s) The Exchange Act Documents, as of the date such filings were made,
did not contain any untrue statement of a material fact or omit to state a matenial fact
necessary to make such information or statements not misleading All information
provided to the Purchasers about the Company, 1ts Subsidiaries and 1ts existing busi-
ness, financial conditions and results of operations, and all statements made to the
Purchasers about the Company, did not when made and do not as of the date hereof
contain or include any untrue statement of a matenal fact or omut to state a material
fact necessary to make such information or statements, in the hight of the circum-
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stances under which they were made or given, not musleading To the knowledge of
the Company, all information provided to the Purchasers, and all statements made to
the Purchasers, about the Seller, Gillette, BMS and Vamgqa (as such terms are defined
1n the Vamqa Acqusition Agreements), did not when made and do not as of the date
hereof contain or include any untrue statement of a matenal fact or omut to state a ma-
tenal fact necessary to make such information or statements, 1n the hght of the circum-
stances under which they were made or given, not misleading The statistical and
market and industry-related data included therein are based on or denved from sources
which the Company believes to be reliable and accurate or represent the Company’s
good faith estimates that are made on the basis of data denived from such sources The
operating data included therein are based on or derived from internal records of the
Company or the sellers of Vaniqa, as the case may be, which the Company has no rea-
son to believe are not rehable and accurate

® Since March 31, 2002, except as contemplated by the Documents and
the Transaction Documents, (A) the Company has not (1) made, paid or declared any
dividend or distribution to any equity holder (in such capacity) or redeemed any of its
capital stock, (11) varied its business plan or practices, 1n any matenal respect, from
past practices, (1) entered into any financing, jomnt venture, license or similar ar-
rangement that would limit or restrict its ability to perform its obligations hereunder
and under each of the other Documents or (1v) suffered or permitted to be incurred any
liability or obligation or any encumbrance against any of 1ts properties or assets that
would Iimit or restrict 1ts ability to perform 1ts obligations hereunder and under each of
the other Documents, and (B) there has not been any change or development which
has had, or could reasonably be expected to have, a Matenal Adverse Effect Without
Iimiting the generality of the foregoing, since March 31, 2002, there has not been (1)
any lapse of any of the Company’s trade secrets, inventions, patents, patent apphca-
tions or continuations (1n whole or 1n part), trademarks, trademark registrations, serv-
1ce marks, service mark registrations, copyrnights, copyright registrations, or any appi-
cation therefor or filing 1n respect thereof (collectively, and together with any and all
know-how, trade secrets and proprietary business or technology information, the
“Intellectual Property™), (2) any loss of the services of any of the key officers or key
employees of the Company, (3) any incurrence of or entry into any hability, mortgage,
encumbrance, commitment or transaction, including without hhmitation, any borrowing
(or assumption or guarantee thereof) or guarantee of a third party’s obligations, or
capital expenditure (or lease 1n the nature of a conditional purchase of capital equip-
ment) 1n excess of $100,000, other than 1n the ordinary course of business, (4) any
maternial change by the Company 1n accounting methods or principles, or (5) any
change 1n the assets, habilities, condition (financial or otherwise), results or operations
or prospects of the Company from those reflected on the Exchange Act Documents,
except changes 1n the ordinary course of business and changes that have not had or
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could not reasonably be expected to have, individually or in the aggregate, a Matenal
Adverse Effect

(u)  Since March 31, 2002, the Company has not incurred or suffered any
hability or obhigation, matured or unmatured, contingent or otherwise, except in the
ordmary course of business and except any such hability or obligation that has not had
and could not reasonably be expected to have, individually or in the aggregate, a Mat-
nal Adverse Effect

(v)  The Company owns or possesses sufficient legal nghts to use pursuant
to license, sublicense, agreement or permission all Intellectual Property used 1n the op-
eration of 1ts business as presently or proposed to be conducted, 1n each case, subject
to no encumbrances except as set forth 1n the Exchange Act Documents All of the
Intellectual Property which 1s owned by the Company 1s owned free and clear of all
encumbrances, except for the liens set forth on Schedule 8V, none of the Company’s
nights 1n or use of the Intellectual Property has been or, to the Company’s knowledge,
1s currently threatened to be challenged, no current or currently planned product based
upon the Company’s Intellectual Property would infringe or otherwise conflict with
any patent, trademark, service mark, trade name or copynght of any other person or
entity 1ssued or pending on the Date of Closing 1f the Company were to distribute, sell,
market or manufacture such products, there are no actions, suits or judicial proceed-
ings pending relating to patents or proprietary information to which the Company 1s a
party or of which any property of the Company 1s subject, and the Company 1s not
aware of any actual or threatened claim by any person or entity alleging any mfring-
ment or other conflict with the Company of a patent, trademark, service mark, trade
name or copyright possessed by such person or entity, or of any facts or circumstances
which could render any Intellectual Property invalid or inadequate to protect the inter-
est of the Company therein None of such Intellectual Property, whether foreign or
domestic, has been canceled, abandoned, or otherwise terminated 1n a manner which
has had, or could reasonably be expected to have, a Material Adverse Effect

(w)  The patent applications, 1f any, filed by or on behalf of the Company
(the “Patent Applications”) have been properly prepared and filed on behalf of the
Company, each of the Patent Apphications and each of the patents that constitute In-
tellectual Property (the “Patents™) 1s assigned or licensed to the Company, except as
set forth i the Exchange Act Documents, no other entity or individual has any nght or
claim 1n any Patent, Patent Application or any patent to be 1ssued therefrom, and, to
the knowledge of the Company, each of the Patent Applications discloses potentially
patentable subject matter

pr—
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x) The Phase IV human chimcal tnals conducted by or on behalf of the
Company or 1n which the Company has participated relating to Esclim are the only
human chinical tnials currently being conducted by or on behalf of the Company, and,
to the best of the Company’s knowledge, such trials were, and, if still pending, are
being, conducted 1n accordance with experimental protocols, procedures and controls
pursuant to accepted professional scientific standards Other than as set forth on
Schedule 8X, the Company has no knowledge of any studies or tests, the results of
which call into question the results of the clinical trials providing the basis for ap-
proval of any of 1ts products or Vamqa. Other than as set forth on Schedule 8X, the
Company has not received any notices or correspondence from the FDA or any other
governmental agency requiring the termination, suspension or modification of any
climcal trials conducted by, or on behalf of, the Company or in which the Company
has participated or that otherwise relate to its products or Vamiga All human clinical
trals previously conducted by or on behalf of the Company, while conducted by or on
behalf of the Company, were conducted 1n accordance with experimental protocols,
procedures and controls pursuant to accepted professional scientific standards

(y)  There are no legal or governmental proceedings (including, without
limitation, proceedings before the FDA), nor are there any contracts or other doai-
ments that would be required to be disclosed pursuant to the Exchange Act that are not
so disclosed

(2) The relationships of the Company and its Subsidiaries with suppliers,
sales representatives, customers and others having business relationships with them are
generally satisfactory, and there 1s no indication of any intention by any party thereto
to terminate or modify the terms of any such relationship Without limiting the gener-
ality of the foregoing, no suppher has notified or otherwise indicated to the Company
or any of its Subsidiaries that 1t intends to stop, or decrease the rate of, or, other than
publicly announced generally applicable price increases, matenally increase the cost
of, 1ts supply of maternals, products or services used by the Company and its Subsidi-
anes, and no supplier has, since January 1, 2002, ceased, matenally decreased the rate
of, or matenally raised the cost of, any such matenals, products or services

(aa)  All contracts that are matenal to the conduct of the Company’s business
(including without limitation all supply contracts) constitute legal, valid and binding
obligations of the Company and, to the best knowledge of the Company, each of the
other parties thereto and are enforceable against the Company and, to the best knowi-
edge of the Company, each of the other parties thereto 1n accordance with their terms,
subject to the Enforceability Exceptions and, to the extent any such contracts contain
mdemnification or contribution provisions, subject to limitations under federal and
state securities laws and public policy considerations, and no act, omission or course
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of conduct has occurred that would impair the enforceability of any such matenal can-
tract against the other party or parties thereto As regards such matenal contracts, the
Company (A) 1s not 1n default (nor 1s there any event which with notice or lapse of
time or both would constitute a default), and (B) has not recerved notification (1) that
any such matenal contract is about to be terminated or otherwise modified (11) alleging
that the Company or any employee thereof has breached any obligation under, or vo-
lated any term of, any such matenal contract

(bb) The Company and 1ts Subsidiaries have good and marketable title to all
real property described 1n the Company’s filings under the Exchange Act as being
owned by them and good and marketable title to the leasehold estate 1n the real prop-
erty described therein as being leased by them, free and clear of all hiens, charges, e-
cumbrances or restrictions, except, in each case, such as could not, individually or 1n
the aggregate, have a Material Adverse Effect All leases, contracts and agreements,
including those referred to in the Exchange Act Documents, to which the Company or
any of 1ts Subsidiaries 1s a party or by which any of them 1s bound are valid and en-
forceable against the Company or any such Subsidiary, are, to the knowledge of the
Company, valid and enforceable against the other party or parties thereto and are 1n
full force and effect subject, 1n each case, to the Enforceability Exceptions except as
could not, individually or 1n the aggregate, have a Material Adverse Effect

(cc) The Company and 1ts Subsidiaries have filed all necessary federal, state
and foreign income and franchise tax returns, except where the failure to so file such
returns could not, individually or 1n the aggregate, have a Material Adverse Effect, and
have paid all taxes shown as due thereon, and other than tax deficiencies which the
Company or any Subsidiary 1s contesting 1n good faith and for which adequate -
serves have been provided 1n accordance with GAAP, there 1s no tax deficiency that
has been asserted against the Company or any Subsidiary that could, individually or 1n
the aggregate, have a Material Adverse Effect

(dd) (1) Immediately after the consummation of the Vaniga Acquisition and
the other transactions contemplated by this Agreement, the other Documents and the
Transaction Documents, the fair value and present fair saleable value of the assets of
each of the Company and 1ts Subsidiaries will exceed the sum of therr stated habilities
and 1dentified contingent habihities, and (1) the Company and 1ts Subsidianes are not,
nor will they be, after giving effect to the execution, delivery and performance of this
Agreement, the other Documents and the Transaction Documents, and the consumma-
tion of the Vamiga Acquisition and the other transactions contemplated hereby and
thereby, (a) left with unreasonably small capital with which to carry on their business
as 1t 1s proposed to be conducted, (b) unable to pay their debts (contingent or other-
wise) as they mature or (c) otherwise msolvent




— S s o FRSITARAT L Taneaey e

(ee)  Except as could not, individually or 1n the aggregate, have a Matenal
Adverse Effect, (A) each of the Company and 1ts Subsidianies 1s 1n compliance with all
applicable Environmental Laws (as defined below), (B) each of the Company and its
Subsidiaries has made all filings and provided all notices required under any apphca-
ble Environmental Law, and has all permits, authorizations and approvals required un-
der any applicable Environmental Laws and 1s in comphance with their requirements,
(C) there 1s no civil, criminal or administrative action, suit, demand, claim, hearing,
notice of violation, mnvestigation, proceeding, notice or demand letter or request for m-
formation pending or, to the knowledge of the Company, threatened against the Com-
pany or any of its Subsidiaries under any Environmental Law, (D) no len, charge, en-
cumbrance or restriction has been recorded under any Environmental Law with respect
to any assets, facility or property owned, operated, leased or controlled by the Can-
pany or any of 1ts Subsidianes, (E) neither the Company nor any of its Subsidianes
have recerved notice that they have been 1dentified as a potentially responsible party
under the Comprehensive Environmental Response, Compensation and Liability Act
of 1980, as amended (“CERCLA”), or any comparable state law, and (F) no property
or facility of the Company or any of its Subsidiaries 1s (1) listed or proposed for listing
on the National Priorities List under CERCLA or (1) listed in the Comprehensive En-
vironmental Response, Compensation and Liability Information System List promul-
gated pursuant to CERCLA, or on any comparable list maintamned by any state or local
governmental authority

For purposes of this Agreement, the following terms shall have the following
meanmings “Environmental Law” means any federal, state, local or municipal statute,
law, rule, regulation, ordmnance, code, policy or rule of common law and any judicial
or admimstrative interpretation thereof, including any judicial or adminmistrative order,
consent decree or judgment binding on the Company or 1ts Subsidianes, relating to
pollution or protection of the environment or health or safety or any chemical, matenal
or substance, that 1s subject to regulation thereunder “Environmental Claims” means
any and all administrative, regulatory or judicial actions, suits, demands, demand let-
ters, claims, notices of responsibility, information requests, liens, notices of noncom-
phance or violation, investigations or proceedings relating 1n any way to any Envirm-
mental Law

(ff)  Neither the Company nor its Subsidiaries are, or immediately after the
Date of Closing will be, required to register as an “investment company” or a company
“controlled by” an “investment company” within the meaning of the Investment Can-
pany Act of 1940, as amended

(gg) Neither the Company nor its Subsidianes nor any of such entities’ di-
rectors, officers, employees, agents or controlling persons have taken, directly or ind-
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rectly, any action designed, or that might reasonably be expected, to cause or result,
under the Securities Act or otherwise, 1n, or that has constituted, stabilization or ma-
mipulation of the price of the Notes or the Warrants, provided that no representation or
warranty 1s made as to the activities of any purchaser of the Notes or any person acting
on such purchaser’s behalf

(hh)  Nerther the Company, 1ts Subsidiaries nor any of their respective Affih-
ates (as defined in Rule 501(b) of Regulation D under the Secunties Act) directly, or
through any agent, (1) sold, offered for sale, solicited offers to buy or otherwise negoti-
ated 1n respect of any “security” (as defined 1n the Securities Act) which 1s or could be
integrated with the sale of the Notes and the Warrants in a manner that would require
the registration under the Securities Act of the Notes or the Warrants or (1) engaged 1n
any form of general solicitation or general advertising (as those terms are used 1n
Regulation D under the Securities Act) in connection with the offering of the Notes
and the Warrants or 1n any manner involving a public offering within the meaming of
Section 4(2) of the Secunities Act, provided that no representation or warranty 1s made
as to the activities of any purchaser of the Notes and the Warrants or any person acting
on such purchaser’s behalf Assuming the accuracy of the representations and warran-
ties of the Purchasers 1n Paragraph 9 hereof, the offer and sale of the Notes and War-
rants pursuant to this Agreement are exempt from the registration and prospectus de-
livery requirements of the Securities Act

(1)  No securities of the Company are of the same class (within the meaning
of Rule 144A under the Securities Act) as the Notes and listed on a national securities
exchange registered under Section 6 of the Exchange Act, or quoted na U S auto-
mated inter-dealer quotation system

@)  There 1s no strike, labor dispute, slowdown or work stoppage with the
employees of the Company or any of 1ts Subsidianies which 1s pending or, to the
knowledge of the Company or any of its Subsidiaries, threatened

(kk)  Each of the Company and 1ts Subsidiaries carres msurance n such
amounts and covering such risks as n 1ts reasonable determination 1s adequate for the
conduct of 1ts business and the value of its properties

(I)  Each of the Company and 1ts Subsidianies (1) makes and keeps accurate
books and records and (1) maintains internal accounting controls which provide rea-
sonable assurance that (A) transactions are executed 1n accordance with management’s
authonization, (B) transactions are recorded as necessary to permit preparation of 1ts fi-
nancial statements 1n conformity with GAAP and to maintain accountabihty for its as-
sets, (C) access to 1ts assets 1s permitted only 1n accordance with management’s
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authorization and (D) the reported accountability for its assets 1s compared with exist-
1ng assets at reasonable intervals

(mm) None of the Company, its Subsidianies, any of their respective Affihates
or any person acting on 1ts or their behalf (other than any purchaser of the Notes or any
other person acting on such purchaser’s behalf) has engaged in any directed selling -
forts (as that term 1s defined in Regulation S under the Securities Act (“Regula-
tion S)) with respect to the Notes and the Warrants and each of the Company, 1ts Sub-
sidianies and their respective Affihiates and any person acting on 1ts or their behalf
(other than the Purchasers and any other person acting on therr behalf) has acted mn ac-
cordance with the offering restrictions requirement of Regulation S

PARAGRAPH 9. REPRESENTATIONS AND COVENANTS OF THE
PURCHASERS.

(a) Each Purchaser, severally but not jointly, hereby represents and war-
rants as to itself as follows

) Such Purchaser has all requisite power and authority to execute, deliver
and perform 1ts obligations under this Agreement This Agreement has been duly and
validly authorized by such Purchaser, and, when executed and delivered by such Pur-
chaser, will constitute a valid and legally binding agreement of such Purchaser, en-
forceable against such Purchaser in accordance with 1ts terms, except as may be lm-
ited by the Enforceability Exceptions

(1)  The Notes and Warrants to be acquired by such Purchaser pursuant to
this Agreement are being or will be acquured for 1ts own account and with no intention
of distributing or reselling such securities or any part thereof 1n any transaction that
would be 1n violation of the securities laws of the United States of America, or any
state, without prejudice, however, to its right at all times to sell or otherwise dispose of
all or any part of the Securities, under an effective registration statement under the Se-
curtties Act, or under an exemption from such registration available under the Secun-
ties Act, and subject, nevertheless, to the disposition of its property being at all times
within its control  If such Purchaser should 1n the future decide to dispose of any of
the Notes and Warrants, such Purchaser understands and agrees that 1t may do so only
in comphance with the Securities Act and applicable state securities laws, as then 1n
effect

(m)  Such Purchaser acknowledges that investment in the Notes and War-
rants involves a high degree of nisk, and represents that 1t 1s able to hold the Notes and
Warrants, and securities which may underlie them, for an indefinite period of time and
to suffer a complete loss of its investment.
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(tv)  Such Purchaser 1s an “accredited investor” as such term 1s defined 1n
Rule 501 under the Secunties Act

(b) Each Purchaser understands and acknowledges to the Company that

(1) the offering and sale of the Notes and the Warrants 1s intended to be
exempt from registration under the Securities Act by virtue of the provisions of Sec-
tion 4(2) of the Secunties Act,

(1) there 1s no existing public or other market for the Notes or the Warrants
and there can be no assurance that such Purchaser will be able to sell or dispose of its
Notes or Warrants,

(m) 1tis aware that federal and state securities laws prohibit any person who
has matenal non-public information about an 1ssuer from purchasing or selling secun-
ties of such 1ssuer or from communicating such information to any other person under
circumstances in which 1t 1s reasonably foreseeable that such person 1s likely to pur-
chase or sell such securities, provided, however, that an affiliate of any Purchaser may
buy or sell securities of the Company so long as such affihate has not had access to
any matenal non-public information, and

(1v) the Projections are not to be viewed as facts, actual results may differ
from such statements, and the differences may be materal

(© Each Purchaser covenants to the Company that 1f 1t offers, sells or oth-
erwise transfers, pledges or hypothecates all or any part of the Notes or the Warrants (other
than pursuant to an effective registration statement under the Secunties Act or pursuant to
Rule 144 or, 1n the case of the Notes only, Rule 144A), 1t shall deliver to the Company a
written opinion of counsel reasonably satisfactory to the Company (who may be in-house or
special counsel), reasonably satisfactory 1n form and substance to the Company, that an ex-
emption from the registration requirements of the Secunities Act and applicable state securities
laws 1s available, provided, however, that such an opinion 1s not required in the event that any
holder of Notes or Warrants pledges Notes or Warrants held by 1t, n whole or 1n part, to its
lenders or securityholders, or any trustee or agent therefor, or transfers Notes or Warrants held
by 1t to any entity formed for the purpose of holding the Notes or Warrants and/or other seau-
nities held by such holder Upon onginal 1ssuance thereof, and until such time as the same 1s
no longer a Restnicted Security, each certificate evidencing the Notes (and all securities 1ssued
1n exchange therefor or substitution thereof) shall bear a legend 1n substantially the following
form

THE NOTE (OR ITS PREDECESSOR) EVIDENCED HEREBY
WAS ORIGINALLY ISSUED IN A TRANSACTION EXEMPT FROM
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REGISTRATION UNDER THE UNITED STATES SECURITIES ACT
OF 1933 (THE “ACT”), AND THE NOTE EVIDENCED HEREBY MAY
NOT BE OFFERED, SOLD OR OTHERWISE TRANSFERRED IN THE
ABSENCE OF SUCH REGISTRATION OR AN APPLICABLE EX-
EMPTION THEREFROM. EACH PURCHASER OF THE NOTE EVI-
DENCED HEREBY IS HEREBY NOTIFIED THAT THE SELLER
MAY BE RELYING ON THE EXEMPTION PROVIDED BY RULE
144A UNDER THE ACT. THE HOLDER OF THE NOTE EVIDENCED
HEREBY AGREES FOR THE BENEFIT OF THE ISSUER THAT (A)
SUCH NOTE MAY BE RESOLD, PLEDGED OR OTHERWISE
TRANSFERRED, ONLY (1)(a) TO A PERSON WHO THE SELLER
REASONABLY BELIEVES IS A QUALIFIED INSTITUTIONAL
BUYER WITHIN THE MEANING OF RULE 144A UNDER THE ACT
IN A TRANSACTION MEETING THE REQUIREMENTS OF RULE
144A, OR IN ACCORDANCE WITH RULE 144 UNDER THE ACT, OR
PURSUANT TO ANOTHER EXEMPTION FROM THE REGISTRA-
TION REQUIREMENTS OF THE ACT (AND BASED UPON AN OPIN-
ION OF COUNSEL), (b) TO THE ISSUER OR ANY OF ITS SUBSIDI-
ARIES, (c) OUTSIDE THE UNITED STATES IN A TRANSACTION
MEETING THE REQUIREMENTS OF RULE 904 UNDER THE ACT
OR (d) PURSUANT TO AN EFFECTIVE REGISTRATION STATE-
MENT UNDER THE ACT AND (2) IN EACH CASE, IN ACCOR-
DANCE WITH THE APPLICABLE SECURITIES LAWS OF ANY
STATE OF THE UNITED STATES OR ANY OTHER APPLICABLE
JURISDICTION AND (B) THE HOLDER WILL, AND EACH SUBSE-
QUENT HOLDER IS REQUIRED TO, NOTIFY ANY PURCHASER OF
THE NOTE EVIDENCED HEREBY OF THE RESALE RESTRIC-
TIONS SET FORTH IN (A) ABOVE.

PARAGRAPH 10. DEFINITIONS.

For the purpose of this Agreement, the following terms shall have the mean-
ings specified with respect thereto below (such meanings to be equally applicable to both the
singular and plural forms of the terms defined)

“Acquired Indebtedness” means Indebtedness of a Person (including a Sub-
sidiary) existing at the ttme such Person becomes a Subsidiary of such specified Person or 1s
merged 1nto or consolidated with any other Person or which 1s assumed 1n connection with the
acquisition of assets from such Person and, 1n each case, incurred 1n comphance with or pur-
suant to a warver under Paragraph 6A and not incurred by such Person 1n connection with, or
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1n anticipation or contemplation of, such Person becoming a Subsidiary or such merger, con-
solidation or acquisition

“Actual EBITDA” means, with respect to any Person and 1ts Subsidianes, for
any period, an amount equal to (a) the sum of (1) Consolidated Net Income for such period,
plus (2) the provision for taxes for such period based on income or profits to the extent such
income or profits were included 1n computing Consolidated Net Income and any provision for
taxes utilized 1n computing net loss under clause (1) hereof, plus (3) Consolhidated Interest
Expense, provided, however, for purposes of this defimtion only, that dividends or distribu-
tions paid on Disqualified Capital Stock shall not be included 1n the defimition of Consoli-
dated Interest Expense to the extent such dividends or distributions have not been included 1in
the computation of Consolidated Net Income for such period, plus (4) depreciation for such
period on a consolidated basts, plus (5) amortization of intangibles for such period on a con-
sohdated basts, plus (6) the accretion of stated value and dividends, 1f any, on the Preferred
Stock and dividends on any other class or series of preferred stock, plus (7) any other non-
cash items reducing Consolidated Net Income for such pertod, minus (b) the sum of
(1) interest income for such pertod, and (2) all non-cash items increasing Consolidated Net
Income for such period

“Additional Notes” shall have the meaning specified in Paragraph 1

“Adjusted Net Worth” means, with respect to any Person, the Net Worth of
such Person, at any time, plus the sum of (1) cumulative charges associated with any write-
downs or write-offs of impaired assets or assets previously used 1n discontinued operations
made 1n accordance with FASB 142 under GAAP incurred by such Person since July 1, 2002
and (11) cumulative charges associated with the early extinguishment of debt incurred by such
Person since July 1, 2002

“Affihate” shall mean, with respect to any specified Person, any other Person
directly or indirectly controlling or controlled by or under direct or indirect common control
with such specified Person, including, but not hmited to, any holder of 10% or more of the
voting securities of any Person For the purposes of this definition, “control” when used with
respect to any specified Person means the power to direct the management and policies of
such Person, directly or indirectly, whether through the ownership of voting securities, by
contract or otherwise, and the terms “controlling” and “controlled” have meanings correlative
to the foregoing

“Affiliate Transaction” shall have the meaning specified in Paragraph 6K

“Asset Sale” shall have the meaning specified in Paragraph 6H(111)
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“Asset Sale Proceeds Notice” shall have the meaning specified 1n Paragraph
6H(v)

“Asset Sale Proceeds Offer” shall have the meaning specified in Paragraph
6H(1v)

“Asset Sale Proceeds Payment Date” shall have the meaning specified in
Paragraph 6H

“Attributable Indebtedness™ means, with respect to any Sale and Leaseback
Transaction, as at the time of determination, the greater of (1) the fair market value of the
property subject to such arrangement and (2) the present value of the total obligations of the
lessee for rental payments during the remaining term of the lease included in such Sale and
Leaseback Transaction (including any period for which such lease has been extended) Such
present value shall be calculated using a discount rate equal to the rate of interest imphcit in
such transaction, determined 1n accordance with GAAP

“Bankruptcy Code” shall mean Title 11 of the United States Code, entitled
“Bankruptcy,” as amended from time to time, or any successor statute

“Board of Directors” means, with respect to any Person, the Board of Direc-
tors, management commuttee, or reasonable equivalent thereof, as the case may be, of such
Person or any commuttee of the Board of Directors, management commuttee, or reasonable
equivalent thereof, as the case may be, of such Person duly authorized, with respect to any
particular matter, to exercise the power of the Board of Directors, management commuttee, or
reasonable equivalent thereof, as the case may be, of such Person

“Board Resolution” shall mean, with respect to any Person, a copy of a reso-
lution certified by the secretary, an assistant secretary or authorized signatory of such Person
to have been duly adopted by the Board of Directors of such Person and to be in full force and
effect on the date of such certification, and delivered to the Noteholders

“Business Day” shall mean any day other than a Saturday, a Sunday or a day
on which commercial banks in New York, New York are required or authorized to be closed

“Capital Expenditure” means any amount paid or incurred 1n connection with
the purchase of real estate, plant, machinery, equipment or the expenditures 1n connection
with moving the manufacturing of a product from the former owner of the product to a con-
tract manufacturer or other similar expenditure (including all renewals, improvements and re-
placements thereto, and all obligations under any lease of any of the foregoing) which would
be required to be capitalized and shown on the consolidated balance sheet of the Company 1n
accordance with GAAP




“Capital Lease” shall mean any lease of Property which in accordance with
GAAP would be capitalized on the lessee’s balance sheet

“Capital Stock” means, with respect to any Person, any and all shares, inter-
ests, participations or other equivalents (however designated) of corporate stock or member-
ship interests, as the case may be, including each class of common stock and preferred stock
of such Person

“Capitalized Lease Obligations” means with respect to any Person, Indebted-
ness represented by obligations under a lease that 1s required to be capitahized for financial
reporting purposes 1n accordance with GAAP, and the amount of such Indebtedness shall be
the capitalized amount of such obligations determined 1n accordance with GAAP

“Cash Equivalents” means

) marketable direct obligations 1ssued by, or unconditionally guaranteed
by, the United States Government or issued by any agency or instrumentality thereof
and backed by the full farith and credit of the United States, in each case maturing
within one year from the date of acquisition thereof,

(2)  marketable direct obligations 1ssued by any state of the United States of
America or any political subdivision of any such state or any public instrumentality
thereof maturing within one year from the date of acqusition thereof and, at the time
of acquisition, having one of the two highest ratings obtainable from either S&P or
Moody’s,

(3)  commercial paper maturing no more than one year from the date of
creation thereof and, at the time of acquisition, having a rating of at least A-1 from
S&P or at least P-1 from Moody’s,

(4) certificates of deposit or bankers’ acceptances maturing within one year
from the date of acquisition thereof 1ssued by any bank orgamzed under the laws of the
Umited States of America or any state thereof or the District of Columbia or any U S
branch of a foreign bank having at the date of acquisition thereof combined capital and
surplus of not less than $500 0 milhion,

©) repurchase obligations with a term of not more than seven days for un-
derlying securities of the types described 1n clause (1) above entered into with any
bank meeting the qualifications specified 1n clause (4) above, and

6) investments 1n money market funds which invest substantially all their
assets 1n securities of the types described 1n clauses (1) through (5) above
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“Cash Interest Expense” shall mean, for any Person for any period, interest
expense for such period, determined on a consolidated basis in accordance with GAAP, ex-
cluding (a) interest paid 1n kind or by accretion or addition to principal, (b) amortization of
commussions, discounts, fees, costs and other charges paid 1n connection with the incurrence
of Indebtedness and (c) other interest costs not paid 1n cash

“Catalog Business” shall mean the As We Change® national mail order cata-
log and related business activities, as described 1n the Exchange Act Documents

A “Change in Control” shall be deemed to have occurred at such time as

(1) Edward F Calesa ceases to beneficially own, directly or indirectly, at
least 4,500,000 shares of the Company's Common Stock,

(2) Edward F Calesa ceases to serve as the Chief Executive Officer of the
Company,

(3)  any Person or related group of Persons for purposes of Section 13(d) of
the Exchange Act (other than Edward F Calesa) shall at any time be, directly or indi-
rectly, the beneficial owner of 25% of the Voting Stock of the Company,

(4)  there shall be consummated (A) any consolidation or merger of the
Company 1n which the Company 1s not the continuing or surviving entity or pursuant
to which the Capital Stock of the Company would be converted into cash, securties or
other property, other than a merger or consolidation of the Company 1n which the
holders of the Capital Stock of the Company outstanding immediately prior to the can-
solidation or merger hold, directly or indirectly, at least a majority of the voting power
of the surviving entity’s Capital Stock immediately after such consolidation or merger,
or (B) any sale of 50% or more of the Company’s assets,

(5)  the Company or the Company’s shareholders approve any plan or pro-
posal for the liquudation or dissolution of the Company, or

(6)  any person shall cause, as a result of any proxy solicitation made oth-
erwise than by or on behalf of management, Continuing Directors to cease to be a
majority of the Board of Directors of the Company (where “Continuing Directors” are
(x) members of the onginal Board of Directors or (y) members appointed or whose
nomunation 1s approved by a majority of the Continuing Directors or nominated at a
time that the Continuing Directors form a majonity of the Board of Directors),

provided that if the Company maintains “key man” insurance on Edward F Calesa as pro-
vided for 1n Paragraph 5P hereof 1n an amount of at least $10,000,000 (the “Key Man Thresh-
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old”), clauses (1), (2) and (3) above shall not be deemed a Change in Control if the events
contemplated by such clauses are caused by the death of Mr Calesa, provided, further, that the
Key Man Threshold shall be decreased proportionately as the aggregate principal amount of
Notes outstanding decreases, but 1n no event shall the Key Man Threshold be less than
$5,000,000

“Change m Control Notice” shall have the meanming specified in Paragraph
4D(b)

“Change 1 Control Payment Date” shall have the meaning specified in
Paragraph 4D(a)

“Closing” and “Date of Closing” shall have the meaning specified in Para-
graph 2

“Collateral” shall mean all the nghts and interests related to Vaniqa acquired
by the Company 1n connection with the Transaction

“Consohdated Interest Expense” means, with respect to any Person, for any
period, the aggregate amount of interest which, 1n conformity with GAAP, would be set forth
opposite the caption “interest expense” or any like caption on an income statement for such
Person and 1ts Subsidianes on a consolidated basis (including, but not limited to

) imputed 1nterest included 1in Capitalized Lease Obligations,

2) all commussions, discounts and other fees and charges owed with re-
spect to letters of credit and bankers’ acceptance financing,

3) the net costs associated with Interest Rate Agreements and other hedg-
ing obligations,

(4)  amortization of debt 1ssuance costs fees and expenses,
(5)  the interest portion of any deferred payment obligation,
6) amortization of discount or premium, if any, and

@) all other non-cash interest expense (other than interest allocated to cost
of sales)),

plus, without duphication, all net capitalized interest for such period and all interest incurred or

paid under any guarantee of Indebtedness (including a guarantee of principal, interest or any
combination thereof) of any Person, plus the amount of all dividends or distributions paid on

ettt i it [ CERSPAG————
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Disqualified Capital Stock (other than dividends paid or payable 1n shares of Capital Stock of
the Company)

“Consohdated Net Income” means, with respect to any Person, for any pe-
riod, the aggregate of the Net Income of such Person and 1ts Subsidianies for such perniod, on a
consolidated basis, determined 1n accordance with GAAP, provided, however, that (a) (1) the
equuty of the Person 1n question mn the Net Income of any other Person (the “other Person™) in
which the Person 1n question or any of 1ts Subsidianes has less than a 100% interest (which
interest 1s not sufficient to cause the Net Income of such other Person to be consolidated into
the Net Income of the Person in question 1n accordance with GAAP) for such period shall be
included in such Person’s Consolidated Net Income only to the extent of the amount of divi-
dends or distributions actually paid to the Person 1n question or the Subsidiary (subject, 1n the
case of a dividend or distribution to a Subsidiary, to the limitations contained 1n clause (b) of
this defimition of “Consolidated Net Income™), and (2) such Person’s equity 1n a net loss of
any such Person for such period shall be included in determining such Person’s Consolidated
Net Income, (b) the Net Income of any Subsidiary of the Person in question that 1s subject to
any restriction or hmitation on the payment of dividends or the making of other distributions
shall be excluded to the extent of such restriction or limitation, except that (1) subject to the
limitations contained n subclause (b)(2) of this definition of “Consohdated Net Income”, the
equity of such Person in the Net Income of any such Subsidiary for such period shall be n-
cluded 1n such Person’s Consolidated Net Income to the extent of dividends or distributions
that could have been paid by such Subsidiary during such period to such Person or another
Subsidiary (subject, 1n the case of a dividend or distribution to another Subsidiary, to the
Iimitations contained 1n this clause), and (2) such Person’s equity 1n a net loss of any such
Subsidiary for such period shall be included in determining such Consolidated Net Income,
(c) any net gain or loss resulting from an asset sale by the Person 1n question or any of its Sub-
sidiaries other than in the ordinary course of business shall be excluded, (d) extraordinary
gains and losses shall be excluded, (e) charges associated with any write-downs or write-offs
of impaired assets or assets previously used in discontinued operations made 1n accordance
with GAAP shall be excluded, (f) income or loss attributable to discontinued operations
(including, without limitation, operations disposed of during such period whether or not such
operations were classified as discontinued) shall be excluded, (g) charges associated with the
early extinguishment of debt shall be excluded, and (h) 1n the case of a successor to the refer-
ent Person by consolidation or merger or as a transferee of the referent Person’s assets, any
earnings of the successor entity prior to such consolidation, merger or transfer of assets shall
be excluded

“Debt” or “Indebtedness” means (without duplication), with respect to any
Person, any indebtedness at any time outstanding, secured or unsecured, contingent or other-
wise, which 1s for borrowed money (whether or not the recourse of the lender 1s to the whole
of the assets of such Person or only to a portion thereof), or evidenced by bonds, notes, de-
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bentures or stmilar instruments or representing the balance deferred and unpaid of the pur-
chase price of any property (excluding, without limitation, any balances that constitute sub-
scriber advance payments and deposits, accounts payable or trade payables, and other accrued
hiabilities ansing 1n the ordmnary course of business) i1f and to the extent any of the foregoing
indebtedness would appear as a hability upon a balance sheet of such Person prepared 1n ac-
cordance with GAAP, and shall also include, to the extent not otherwise included

(1)  any Capitalized Lease Obligations of such Person,

(2)  obligations secured by a Lien to which the property or assets owned or
held by such Person are subject, whether or not the obligation or obligations secured
thereby shall have been assumed,

3) guarantees of Indebtedness of other Persons which would be included
within this definition for such other Persons (whether or not such items would appear
upon the balance sheet of the guarantor),

@) all obligations (including contingent obhigations) for the reimbursement
of any obligor on any letter of credit, banker’s acceptance or similar credit transaction,

(5)  Disqualified Capital Stock of such Person or any Subsidiary thereof,

6) Attributable Indebtedness with respect to any Sale and Leaseback
Transaction, and

)] obligations of any such Person under any currency agreement or any
Interest Rate Agreement applicable to any of the foregoing (f and to the extent such
currency agreement or Interest Rate Agreement obligations would appear as a hability
upon a balance sheet of such Person prepared in accordance with GAAP)

The amount of Indebtedness of any Person at any date shall be the outstanding
balance at such date of all unconditional obligations as described above and, with respect to
contingent obligations, the maximum hability upon the occurrence of the contingency giving
nise to the obhigation, provided that Indebtedness shall not include any hability for federal,
state, local or other taxes Notwithstanding any other provision of the foregoing definition,
any trade payable arising from the purchase of goods or matenals or for services obtamned n
the ordinary course of business shall not be deemed to be Indebtedness of the Company or any
of 1ts Subsidianes for purposes of this defimtion Furthermore, guarantees of (or obligations
with respect to letters of credit supporting) Indebtedness otherwise included in the determima-
tion of such amount shall also not be included




“Default” shall mean any Event of Default and any default, event or condition
which would, with the giving of any requisite notices and the passage of any requisite periods
of time, constitute an Event of Default

“Disquahfied Capital Stock” shall mean any Capital Stock which, by 1ts
terms (or by the terms of any secunity mto which it 1s convertible or for which 1t 1s exchange-
able at the option of the holders), or upon the happening of any event, matures or 1s mandato-
nly redeemable, pursuant to a sinking fund obligation or otherwise, or 1s redeemable at the
sole option of the holder thereof, 1n whole or 1n part, on or prior to the final maturity date of
the Notes for cash or securities constituting Debt

“Documents” shall mean this Agreement, the Notes, the Warrants, the Security
Documents and the Registration Rights Agreement

“ERISA” shall mean the Employee Retirement Income Security Act of 1974,
as amended from time to time, together with all rules and regulations promulgated with re-
spect thereto

“ERISA Affihate” shall mean any Person which (a) 1s a member of the same
controlled group (within the meaming of Section 414(b) of the IRC) of corporations as the
Company, or (b) 1s under common control (within the meaning of Section 414(c) of the IRC)
with the Company, or (c) 1s a member of arr affiliated service group (within the meaning of
Section 414(m) of the IRC) with the Company, or (d) 1s treated, pursuant to Section 414(o) of
the IRC or the regulations promulgated thereunder, together with the Company as a single
employer

“Eschm” shall mean the estrogen patch system for which the Company ac-
quired nghts to market, use, distribute and sell in the United States and Puerto Rico from
Laboratoires Fournier S A , as described 1n the Exchange Act Documents

“Event of Default” has the meaning specified in Paragraph 7A

“Excess Cash Flow” shall mean, for any period of the Company, the differ-
ence of (a) Actual EBITDA for such period minus (b) the sum, without duphication, of (1) the
amount of any cash income taxes payable by the Company and 1ts Subsidianes with respect to
such period, (1) scheduled cash interest paid (net of cash nterest received) by the Company
and 1ts Subsidianies during such period, (111) Capital Expenditures made in cash by the Com-
pany and 1ts Subsidiaries during such period, except to the extent financed with net insurance
proceeds or net condemnation awards and (1v) scheduled permanent repayments of Indebted-
ness made by the Company and its Subsidiaries during such period
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“Excess Cash Flow Notice” shall have the meaning specified in Paragraph

4E(c)

“Excess Cash Flow Offer” shall have the meaning specified in Paragraph
4E(a)

“Excess Cash Flow Payment Date” shall have the meaning specified in Para-
graph 4E(b)

“Exchange Act” means the Secunties Exchange Act of 1934, as amended

“Exchange Act Documents” means the Company’s Annual Report on Form
10-K for the Fiscal Year ended December 31, 2001 and 1ts Quarterly Report on Form 10-Q for
the quarterly period ended March 31, 2002

“Existing Secured Debt” means any Indebtedness outstanding on the Date of
Closing pursuant to the Securities Purchase Agreement dated June 29, 2001 between the
Company and Elan Pharma International Limited and the Senior Secured Promussory Note
dated November 15, 2001 1ssued by the Company to American Home Products Corporation

“Fiscal Quarter” means each quarterly accounting period of each Fiscal Year
of the Company

“Fiscal Year” means each annual accounting period of the Company ending on
December 31 of each calendar year

“Fixed Charge Coverage Rat10” means for any Person for any period, a frac-
tion, the numerator of which 1s Actual EBITDA of such Person for such period plus the ag-
gregate amount of rental expenses actually incurred by such Person and 1its Subsidianes during
such period, and the denominator of which 1s Fixed Charges for such period

“Fixed Charges” means for any Person for any period, the sum of (a) regularly
scheduled mandatory principal payments on Indebtedness of such Person and 1ts Subsidiaries
for such penod, excluding the regularly scheduled mandatory principal payment of $3 25 mi-
lion due in November 2002 to American Home Products Corporation under the Existing Se-
cured Debt held by Amenican Home Products Corporation, (b) the aggregate amount of any
optional prepayments of Indebtedness of such Person and its Subsidiaries made during such
period, (c) the amount of taxes actually paid in cash by such Person or any Subsidiary during
such period, (d) Cash Interest Expense for such period, (¢) Capital Expenditures actually made
by such Person and 1ts Subsidiaries during such period and (f) rental expenses actually m-
curred by such Person and its Subsidiaries during such period, 1n each case determined on a
consolidated basis 1n accordance with GAAP
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“GAAP” shall mean United States generally accepted accounting principles as
they may be amended as of the Date of Closing

“Independent Financial Advisor” means an independent investment banking
firm of national standing

“Interest Rate Agreement” means, with respect to any Person, any interest
rate swap agreement, interest rate cap agreement, interest rate collar agreement or other sim-
lar agreement designed to protect the party indicated therein against fluctuations 1n interest
rates

“Investment” means, with respect of any Person, directly or indirectly, any ad-
vance, account receivable (other than an account receivable arising in the ordinary course of
business of such Person), loan or capital contribution to (by means of transfers of property to
others, payments for property or services for the account or use of others or otherwise), the
purchase of any Capital Stock, bonds, notes, debentures, partnership or joint venture interests
or other securnities (other than the purchase of the Notes pursuant to Paragraph 4B, 4D, 4E or
6H and other than the purchase of Preferred Stock pursuant to Sections 9E, 9F and 9H of the
certificate of designations relating thereto) of, the acquisition, by purchase or otherwise, of all
or substantially all of the business or assets or stock or other evidence of beneficial ownership
of, or any division, line of business or product of, any Person or the making of any investment
in any Person Investments shall exclude (a) extenstons of trade credit on commercially rea-
sonable terms 1n accordance with normal trade practices of such Person and (b) the repurchase
of securities of any Person by such Person For the purposes of Paragraph 6I, the amount of
any Investment shall be the original cost of such Investment plus the cost of all additional In-
vestments by the Company or any of its Subsidiaries, without any adjustments for increases or
decreases 1n value, or write-ups, write-downs or write-offs with respect to such Investment,
reduced by the payment of cash distributions which constitute a return of capital in connection
with such Investment, provided that the aggregate of all such reductions shall not exceed the
amount of such mitial Investment plus the cost of all additional Investments, provided, fur-
ther, that no such payment of distributions or receipt of any such other amounts shall reduce
the amount of any Investment 1f such payment of distributions or receipt of any such amounts
would be included in Consohdated Net Income If the Company or any Subsidiary of the
Company sells or otherwise disposes of any common stock of any direct or indirect Subsidiary
of the Company such that, after giving effect to any such sale or disposition, the Company no
longer owns, directly or indirectly, greater than 50% of the outstanding common stock of such
Subsidiary, the Company shall be deemed to have made an Investment on the date of any such
sale or disposition equal to the fair market value of the common stock of such Subsidiary not
sold or disposed of

“IRC” shall mean the Internal Revenue Code of 1986, as amended
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“IRS” shall mean the Internal Revenue Service

“Lien” shall mean, as to any Person, any mortgage, lien, pledge, adverse claim,
charge, security interest or other encumbrance 1n or on, or interest of title of any vendor, les-
sor, lender or other secured party to or of the Person under a condstional sale or other title re-
tention agreement or Capital Lease with respect to, any Property or asset of such Person, or
the signing or filing of a financing statement which names such Person as debtor, or the sign-
ing of any security agreement authorizing any other party as the secured party thereunder to
file any financing statement

“Matenal Adverse Effect” shall mean, with respect to the Company and 1ts
Subsidianes, a material adverse effect on (a) the business, condition (financial or otherwise),
properties, results of operations or prospects of the Company and its Subsidiarnies, taken as a
whole, or (b) the validity or enforceability of, or the ability of the Company to perform its cb-
ligations under, this Agreement or any of the other Documents, or the rights or remedies of a
Purchaser or the Collateral Agent hereunder or thereunder

“Matenal Agreements” shall mean Documents, the Transaction Documents,
the governing instruments of the Company and its Subsidiaries and all agreements relating to
1ts investment in or relationship with its Subsidiaries

“Moody’s” means Moody’s Investors Service, Inc or any successor to the rd-
ing agency business thereof

“Multiemployer Plan” shall mean a multiemployer plan as defined in Section
3(37) or Section 4001(a)(3) of ERISA or Section 414(f) of the IRC to which the Company or
any of 1ts ERISA Affihates 1s or has been making, or 1s or has been obhgated to make, contn-
butions or as to which the Company or any of 1ts ERISA Affiliates may have hability

“Net Income” means, with respect to any Person, for any period, the net m-
come (loss) available to common stockholders of such Person determined 1n accordance with
GAAP

“Net Proceeds” means

(1) 1n the case of any incurrence of a loan or sale of debt securities or
Capatal Stock or other equity securities of any Person, the aggregate net proceeds ®-
ceived by such Person, after payment of expenses, commissions and the like incurred
1n connection therewith, whether such proceeds are 1n cash or 1n property (valued at
the fair market value thereof, as determined 1n good faith by the Board of Directors of
such Person, at the time of receipt), and
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(1) 1nthe case of any asset sale (including, without limitation, any cash re-
cerved upon the sale or other disposition of any non-cash consideration recerved 1n any
asset sale), net of the direct costs relating to such asset sale, including, without limita-
tion, legal, accounting and investment banking fees, sales commussions, and any relo-
cation expenses mncurred as a result thereof, and taxes paid or payable as a result
thereof, in each case, after taking into account any available tax credits or deductions
and any tax sharing arrangements, and any reserve for adjustment n respect of the sale
price of such asset or assets established 1n accordance with GAAP

“Net Worth” means, with respect to any Person, at any time, the consolidated
stockholders’ equity of such Person at such time, determined 1n accordance with GAAP, ex-
cept that there shall be deducted any amount of treasury stock reflected as an asset at such
time

“Noteholder” shall mean the holder of any Note
“Notes” shall have the meaning specified in Paragraph 1

“PBGC” means the Pension Benefit Guaranty Corporation or any successor
thereof

“Pension Plan” means any “employee pension benefit plan” within the mean-
ing of Section 3(2) of ERISA

“Permitted Acquisition” means an acquisition by the Company of either (a)
nights to (1) pharmaceutical products or (11) stmular products sold 1nto the OB/GYN, derma-
tological or dental markets or (b) assets of a business reasonably simular to the business of the
Company and 1ts Subsidiaries on the Date of Closing, 1n the case of erther clause (a) or (b) to
the extent the Company demonstrates to the reasonable satisfaction of the holders of the Notes
that (A) such acquisition 1s accretive to the earnings of the Company for the first 12 calendar
month period beginning after the closing date and (B) that, after giving effect to such acquis-
tion, the Company and 1ts Subsidiaries remain 1n comphiance with the terms of this Agreement
and the Notes, including all covenants

“Permitted Asset Sale” means any asset sale permitted by paragraph 6H
hereof

“Permitted Debt” means (1) the Notes, (1) Debt existing and outstanding on
the Date of Closing, (11) a Permitted Working Capital Facility, (1v) the incurrence by the
Company or any of 1ts Subsidiaries of intercompany Indebtedness between or among the
Company and any of its Subsidiaries, (v) the accrual of interest, the accretion or amortization
of oniginal 1ssue discount, the payment of nterest on any Indebtedness 1n the form of addi-
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tional Indebtedness with the same terms (including any Additional Notes), and the payment of
dividends on Disqualified Stock 1n the form of additional shares of the same class of Disquah-
fied Stock wall not be deemed to be an incurrence of Indebtedness or an 1ssuance of Disquakh-
fied Stock for purposes of the definition thereof, provided in each such case, that the amount
thereof 1s included 1n Fixed Charges of the Company as accrued, (v1) Indebtedness 1ssued to
or borrowed from Elan Pharma International or an Affilhate thereof by the Company 1n can-
sideration of the ehmination of the royalty provisions of the Midrin Asset and Inventory Pur-
chase Agreement dated as of June 29, 2001 by and among the Company, Elan Pharma Inter-
national Limited and Elan Pharmaceuticals, Inc 1n an aggregate principal amount not to ex-
ceed $1 5 million, so long as the Company fulfills its obligations under that certain letter
agreement dated the date hereof between the Company and the Purchasers, and (vn) the incur-
rence by the Company or any of its Subsidiaries of additional Indebtedness 1n an aggregate
principal amount (or accreted value, as apphicable) at any one time outstanding not to exceed
$500,000

“Permmtted Investments” means Investments made on or after the Date of
Closing consisting of

(a) Investments 1n cash and Cash Equivalents,
(b) any Investment 1n a wholly-owned Subsidiary,

() an Investment that 1s made by the Company or a Subsidiary thereof in
the form of any Capital Stock, bonds, notes, debentures, partnership or joint venture
interests or other securities that are 1ssued by a third party to the Company or such
Subsidiary solely as partial consideration for the consummation of a Permitted Asset
Sale,

()] any Permitted Acquisition (1) solely 1n exchange for the 1ssuance of
Capital Stock (other than Disqualified Capital Stock) of the Company or (11) for cash if
after giving effect to the transaction the Company will have a minimum cash balance
of $14,000,000,

(¢)  Caprtal Stock, obhigations or securities received 1n settlement of debts
created m the ordinary course of business and owing to the Company or any Subsidi-
ary or 1n satisfaction of judgments,

® any Investment existing on the Date of Closing,

® any Investment by the Company or any of 1ts Subsidiaries 1n a Person,
1if as a result of such Investment (1) such Person becomes a Subsidiary of the Com-
pany or (11) such Person 1s merged, consolidated or amalgamated with or into, or trans-
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fers or conveys substantially all of its assets to, or 1s liquidated nto, the Company or a
Subsidiary of the Company, and

(h)  other Investments in any Person having an aggregate fair market value
(measured on the date each such Investment was made and without giving effect to
subsequent changes in value), when taken together with all other Investments made
pursuant to this clause (1), not to exceed $500,000

“Permitted Working Capital Facility” means a revolving credit facility of the
Company secured by inventory and receivables of the Company with an aggregate amount of
Indebtedness permitted thereunder not to exceed $5,000,000 at any one time outstanding, m-
cluding any amendment, extension or refinancing thereof secured by the same assets and not
1n excess of the same amount

“Person” shall mean and include an individual, corporation, partnership, trust
or trustee thereof, estate or executor thereof, unincorporated organization or joint venture,
court or governmental unit or any agency or subdivision thereof, or any other legally recogne-
able entity

“Preferred Stock™ means the Senior Convertible Redeemable Preferred Stock,
Series A of the Company to be 1ssued on the Date of Closing as part of the financing of the
Vaniga Acquisition

“Projections” shall mean the financial projections concerning the Company
delivered to the Purchasers by the Company pursuant to Paragraph 3A(xn)

“Property” shall mean any kind of property or asset, whether real, personal or
mixed, or tangible or intangible

“Purchase Money Indebtedness” means any Indebtedness incurred n the or-
dinary course of business by a Person to finance the cost (including the cost of construction)
of an item of property, the principal amount of which Indebtedness does not exceed the sum
of (1) 100% of such cost and (2) reasonable fees and expenses of such Person incurred n con-
nection therewith

“Purchasers” shall have the meaning set forth 1n the introductory paragraph of
this Agreement and shall include its successors and assigns

“Qualified Capital Stock” shall mean any Capatal Stock that 1s not Disquali-
fied Capital Stock
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“Registration Rights Agreement” shall mean the Registration Rights Agree-
ment relating to the Warrants dated as of the date hereof by and between the Company and the
Purchasers

“Required Holders” shall mean the holders of at least 66 2/3% of the aggre-
gate principal amount of the Notes from time to time outstanding

“Restricted Payment” shall have the meaming specified in Paragraph 61

“Restricted Security” shall mean any Note or Warrant upon onginal 1ssuance
thereof, and at all times subsequent thereto until, in the case of any such Note or Warrant,
(A) 1t has been effectively registered under the Securities Act and disposed of 1n accordance
with the registration statement covering 1t, or (B) 1t 1s sold pursuant to Rule 144 or becomes
ehigible for resale under Rule 144(k)

“S&P” means Standard & Poor’s Ratings Service, a division of McGraw-Hill
Companues, Inc or any successor to the rating agency business thereof

“Sale and Leaseback Transaction” means any arrangement with any Person
providing for the leasing by the Company or any Subsidiary of the Company of any real or
tangible personal property, which property has been or 1s to be sold or transferred by the
Company or such Subsidiary to such Person 1n contemplation of such leasing

“Securities Act” shall mean the Securities Act of 1933, as amended

“Securities and Exchange Commission” shall mean the Securities and Ex-
change Commussion of the Umted States

“Security Documents” means the Secunity Agreement and the Intercreditor
Agreement 1n substantially the form as set forth as Exhuibits C-1 and C-2 hereto

“Subsidiary” shall mean any corporation or other entity of which a Person
owns, directly or indirectly, that number of shares of Voting Stock which has the power to
elect a majornity of the Board of Directors or other govermng body

“Taxes” shall mean all taxes, assessments, fees and other charges including,
without hmitation, withholding taxes, penalties, and interest

“Termmation Event” shall mean (a) a “reportable event” (within the meaning
of Section 4043(b) of ERISA) with respect to a Pension Plan (other than a “reportable event”
as to which the PBGC has by regulation warved the thirty (30) day notice requirement under
Section 4043(a) of ERISA), provided, however, that a failure to meet the minimum funding




standards of Section 412 of the IRC shall be a Termination Event regardless of the 1ssuance of
any waiver under Section 412(d) of the IRC, (b) the withdrawal of the Company, any of its
Subsidiaries or any ERISA Affihate from a Pension Plan during a plan year in which 1t was a
“substantial employer” (within the meaning of Section 4001(a)(2) of ERISA), (c) the cam-
plete or partial withdrawal of the Company, any of 1ts Subsidiaries or any ERISA Affihate
from a Multiemployer Plan under Section 4201 or 4204 of ERISA, (d) the receipt by the
Company, any of its Subsidiaries or any ERISA Affiliate of notice from a Multiemployer Plan
that 1s 1n reorgamization or msolvent under Section 4241 or 4245 of ERISA or that 1t intends

to termunate or has terminated under Section 4041 A of ERISA, (e) the providing of a notice of
intent to terminate a Pension Plan pursuant to Section 4041(a)(2) of ERISA or the treatment of
a Pension Plan amendment as a termination under Section 4041(e) of ERISA, (f) the institu-
tion of proceedings by the PBGC to terminate a Pension Plan or the appointment of a trustee
to administer any Pension Plan under Section 4042 of ERISA, (g) the receipt by the Company,
any of 1ts Subsidianies or any ERISA Affihate of a notice from any Multiemployer Plan that
any action descnibed 1n clause (f) has been taken with respect to that Multiemployer Plan, or
(h) any other event or condition which might constitute grounds under Section 4042 of ERISA
for the termination of, or the appointment of a trustee to admimster, any Pension Plan

“Total Indebtedness” means, of any Person, as of the date of determination,
all Indebtedness of such Person which, 1n accordance with GAAP, would be included as m-
debtedness on a consohidated balance sheet of such Person at such date For the avoidance of
doubt, the Preferred Stock shall not be considered part of Total Indebtedness

“Transaction” shall mean the Vaniqa Acquisition and the financing thereof

“Transaction Documents” shall mean each agreement entered into 1n connec-
tion with the Transaction

“Transferee” shall mean any direct or indirect transferee of all or any part of
any Note or Warrant purchased under this Agreement

“UCC” means the Uniform Commercial Code as in effect 1n any applicable ju-
nisdiction

“Vaniqa” shall mean VANIQA® (eflormthine hydrochloride) Cream, 13 9%

“Vaniqa Acqusition” shall mean the acquisition by the Company of Vaniqa
and related assets from Westwood-Squibb Colton Holdings Partnership, the Gillette Company
and Bristol-Myers Squibb Company, for approximately $38 3 million

“Voting Stock” shall mean, with respect to any corporation or other Person, as
the case may be, any shares of Capital Stock of any class or classes of such corporation or
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other Person, as the case may be, whose holders are entitled under ordinary circumstances to
vote for the election of directors of such corporation or other Person, as the case may be, or
persons performing similar functions (urrespective of whether or not at the time Capital Stock
of the class or any other class or classes shall have or might have special voting power or
rights by reason of the happening of any contingency)

Unless otherwise specified or the context otherwise requures, all phrases used
herein that have a specific meaning under GAAP shall have therr meaning under GAAP

PARAGRAPH 11. MISCELLANEOUS.

11A. Note Payments. So long as each Purchaser shall hold any Note, the
Company will make payments of principal of and interest on such Note which comply with
the terms of this Agreement, by wire transfer of immedately available funds for credit (not
later than 1 00 p m , New York time, on the date due) to the account or accounts as specified
1n the signature pages hereto, or such other account or accounts 1n the United States as such
Purchaser may designate in writing, notwithstanding any contrary provision herein or 1n any
Note with respect to the place of payment Each Purchaser agrees that, before disposing of
any Note, such Purchaser will make a notation thereon (or on a schedule attached thereto) of
all pnincipal payments previously made thereon, 1f any, and of the date to which interest
thereon has been paid The Company agrees to afford the benefits of this Paragraph 11A to
any Transferee which shall have made the same agreement as each Purchaser has made n this

Paragraph 11A

11B. Expenses. The Company agrees, whether or not the transactions con-
templated hereby shall be consummated, to pay, and save each Purchaser and any Transferee
harmless aganst liability for the payment of,, all reasonable out-of-pocket expenses ansing 1n
connection with such transactions, including (1) all fees and expenses of the Purchasers’ coun-
sel 1n connection with this Agreement and the transactions contemplated hereby, (11) all
document production and duplication charges and the reasonable fees and expenses of any
counsel engaged by such Purchaser or such Transferee in connection with any subsequent
proposed modification of, or proposed consent under, this Agreement, whether or not such
proposed modification shall be effected or proposed consent granted, and (111) the costs and
expenses, including reasonable attorneys’ fees, incurred by such Purchaser or such Transferee
m enforcing (or determiming whether or how to enforce) any nights under this Agreement, the
Notes or the Warrants or in responding to any subpoena or other legal process or informal n-
vestigative demand 1ssued 1n connection with this Agreement or the transactions contemplated
hereby or by reason of such Purchaser’s or such Transferee’s having acquired any Note or
Warrant, including without linmtation costs and expenses incurred 1n any bankruptcy case
The obligations of the Company under this Paragraph 11B shall survive the transfer of any
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Note or Warrant or portion thereof or interest therein by each Purchaser or any Transferee and
the payment of any Note or the exercise of any Warrant

11C. Consent to Amendments. This Agreement may be amended, and the
Company may take any action herein prohibited, or omit to perform any act herein required to
be performed by them, if the Company shall obtain the wnitten consent to such amendment,
action or omussion to act, of the Required Holders except that, without the written consent of
each holder, no amendment to this Agreement shall

(a) reduce the amount of Notes whose holders must consent to an amend-
ment, supplement or waiver to this Agreement or the Notes,

(b) reduce the rate of or change the time for payment of interest, including
defaulted interest, on any Note,

() reduce the principal of or premium on or change the stated maturnty of
any Note or change the date on which any Notes may be subject to redemption or ®-
purchase or reduce the redemption or repurchase price thereof,

(d)  make any Note payable in money other than that stated 1n the Note or
change the place of payment from New York, New York,

(e) waive a default on the payment of the principal of, interest on, or re-
demption payment with respect to any Note,

® make any change 1n the provisions of this Agreement or the Notes pro-
tecting the nght of each holder of Notes to recerve payment of the principal of and m-
terest on such Note on or after the due date thereof or to bring suit to enforce such
payment, or permitting holders of a majority 1n principal amount at matunity of Notes
to waive Defaults or Events of Default,

(8) amend, change or modify 1n any matenal respect the obligation of the
Company to purchase all or a portion of the Notes upon an Asset Sale or with Excess
Cash Flow or redeem the Notes 1n accordance with Paragraphs 4B, 4D, 4E and Para-
graph 6H 1n the event of an 1ssuance of Capital Stock or asset sale that has been con-
summated or modify any provisions or definitions with respect thereto, or

(h)  modify or change any provision of this Agreement or the related defin-
tions affecting the ranking of the Notes 1n a manner which adversely affects the hod-
ers of Notes
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Subject to Paragraph 60, each holder of any Note at the time or thereafter out-
standing shall be bound by any consent authorized by this Paragraph 11C, whether or not such
Note shall have been marked to indicate such consent, but any Notes 1ssued thereafter may
bear a notation referring to any such consent. No course of dealing between the Company and
the holder of any Note nor any delay 1n exercising any nights hereunder or under any Note
shall operate as a waiver of any nghts of any holder of such Note As used herein and 1n the
Notes, the term “this Agreement” and references thereto shall mean this Agreement as 1t may
from time to time be amended or supplemented

11D. Form, Registration, Transfer and Exchange of Notes; Lost Notes.
The Notes are 1ssuable as registered Notes without coupons i denominations of at least
$1,000, except as may be necessary to reflect any principal amount not evenly divisible by
$1,000 The Company shall keep at 1ts principal office a register in which the Company shall
provide for the registration of Notes and of transfers of Notes Upon surrender for registration
of transfer of any Note at the principal office of the Company, the Company shall, at its ex-
pense, execute and deliver one or more new Notes of the like tenor and of a like aggregate
principal amount or number, registered 1n the name of such transferee or transferees, provided
that 1n no event will the Company be required to register for transfer or execute and deliver
new Notes 1n connection with any transfer of less than $2,000,000 aggregate principal amount
of the Notes unless the transferee thereof 1s a registered holder of Notes at the time of such
transfer or the amount to be transferred represents the entire principal amount of Notes regss-
tered 1n the name of the transferor At the option of the holder of any Note, such Note may be
exchanged for other Notes of like tenor and of any authorized denomnations, of a like aggre-
gate principal amount or number, upon surrender of the Note to be exchanged at the principal
office of the Company Whenever any Notes are so surrendered for exchange, the Company
shall, at 1ts expense, execute and deliver the Notes which the holder making the exchange 1s
entitled to recerve  Every Note surrendered for registration of transfer or exchange shall be
duly endorsed, or be accompanied by a written instrument of transfer duly executed by the
holder of such Note or such holder’s attorney duly authonized in writing Any Note or Notes
1ssued 1n exchange for any Note or upon transfer thereof shall carry the nghts to unpaid inter-
est and interest to accrue which were carried by the Note so exchanged or transferred, so that
neither gain nor loss of mterest shall result from any such transfer or exchange Upon receipt
of written notice from the holder of any Note of the loss, theft, destruction or mutilation of
such Note and, 1n the case of any such loss, theft or destruction, upon receipt of such holder’s
unsecured indemnity agreement, or 1n the case of any such mutilation upon surrender and can-
cellation of such Note, the Company will make and deliver a new Note, of like tenor, 1n lieu
of the lost, stolen, destroyed or mutilated Note

11E. Persons Deemed Owners; Participations. Prior to due presentment for
registration of transfer, the Company may treat the Person 1n whose name any Note 1s regs-
tered as the owner and holder of such Note for the purpose of receiving payment of principal
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of, interest on such Note and for all other purposes whatsoever, whether or not such Note shall
be overdue, and the Company shall not be affected by notice to the contrary

11F. Survival of Representations and Warranties; Entire Agreement. All
representations and warranties contained herein or made 1in wniting by or on behalf of the
Company or any Purchaser in connection herewith shall survive the execution and dehvery of
this Agreement, the Notes and the Warrants and the transfer by any Purchaser of any Note or
Warrant or portion thereof or interest therein, and may be relied upon by any Transferee, -
gardless of any investigation made at any time by or on behalf of any Purchaser or any Trars-
feree Subject to the preceding sentence, this Agreement and the other Documents embody
the entire agreement and understanding between the Purchasers and the Company and super-
sede all pnor agreements and understandings relating to the subject matter hereof

11G Successors and Assigns. All covenants and other agreements 1n this
Agreement contained by or on behalf of any of the parties hereto shall bind and inure to the
benefit of the respective successors and assigns of the parties hereto (including, without hm-
tation, any Transferee) whether so expressed or not

11H. Disclosure to Other Persons. The Company acknowledges that the
holder of any Note may deliver copies of any financial statements and other documents delw-
ered to such holder, and disclose any other information disclosed to such holder, by or on be-
half of the Company or any of its Subsidiaries 1n connection with or pursuant to this Agree-
ment to (1) such holder’s directors, officers, employees, agents and professional consultants,
(11) any other holder of any Note, (111) any Person to which such holder offers to sell such Note
or any part thereof, (1v) any Person from which such holder offers to purchase any security of
the Company, (v) any federal or state regulatory authority having junisdiction over such holder
or proposed purchase of a Note or interest therein, (vi) the National Association of Insurance
Commussioners or any simlar orgamzation or (vi1) any other Person to which such delivery or
disclosure may be necessary or approprate (a) 1n compliance with any law, rule, regulation or
order applicable to such holder, (b) 1n response to any subpoena or other legal process or m-
formal investigative demand or (c) in connection with any litigation to which such holder 1s a
party, provided that, in respect of (1) through (vn1), there shall be no violation of applicable
securities laws and, 1n respect of (1), (1), (1v) and (vir)(c), the Person to whom such informa-
tion 1s disclosed shall be apprised of the confidential nature of such information and shall
agree with the Company to keep such information confidential

111. Notices. All notices or other communications provided for hereunder
shall be 1n wnting and sent by first class mail or overmight delivery service (with charges pe-
paid) and (1) if to a Purchaser, addressed to such Purchaser at the address specified for such
communications on the signature pages hereof, or at such other address as such Purchaser
shall have specified to the Company 1n writing, (11) if to any other holder of any Note or War-
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rant, addressed to such other holder at such address as such other holder shall have specified
to the Company 1n writing or, 1f any such other holder shall not have so specified an address to
the Company, then addressed to such other holder 1n care of the last holder of such Note
which shall have so specified an address to the Company and (1) if to the Company, ad-
dressed to 1t at 12220 El Camino Real, Suite 400, San Diego, CA 92130, Attention Chief
Financial Officer, or at such other address as the Company shall have specified to the holder
of each Note and Warrant

11J. Payments Due on Non-Business Days. Anything in this Agreement or
the Notes to the contrary notwithstanding, any payment of principal of or interest on any Note
that 1s due on a date other than a Business Day shall be made on the next succeeding Business
Day If the date for any payment 1s extended to the next succeeding Business Day by reason
of the preceding sentence, the period of such extension shall be included 1n the computation of
the interest payable on such Business Day

11K. Satisfaction Requirement. If any agreement, certificate or other wri-
1ng, or any action taken or to be taken, 1s by the terms of this Agreement required to be sats-
factory to the Required Holders, the determination of such satisfaction shall be made by the
Required Holders i the sole and exclusive judgment (exercised 1n good faith) of the Person or
Persons making such determination

11L. Governing Law. THIS AGREEMENT SHALL BE CONSTRUED
AND ENFORCED IN ACCORDANCE WITH, AND THE RIGHTS OF THE PARTIES
SHALL BE GOVERNED BY, THE LAW OF THE STATE OF NEW YORK WITH-
OUT REGARD TO PRINCIPLES OF CONFLICT OF LAWS. This Agreement may be
changed only by an agreement 1 wniting signed by the party against whom enforcement of
any waiver, change, modification or discharge 1s sought.

11M. Severabihty. Any provision of this Agreement which 1s prohibited or
unenforceable 1n any junisdiction shall, as to such junsdiction, be mneffective to the extent of
such prohibttion or unenforceability without invalidating the remaining provisions hereof, and
any such prohibition or unenforceability in any junisdiction shall not invalidate or render unen-
forceable such provision 1n any other junsdiction

1IN. Descriptive Headings. The descriptive headings of the several para-
graphs of this Agreement are inserted for convemence only and do not constitute a part of this
Agreement

110. Counterparts. This Agreement may be executed 1n any number of
counterparts, each of which shall be an original but all of which together shall constitute one
instrument




If you are 1n agreement with the foregoing, please sign the form of acceptance
below or on the enclosed counterpart of this letter and return the same to the Company,
whereupon this letter shall become a binding agreement between the Company and you

Very truly yours,
WOMEN F HEALTHCARE, INC

By

Namg/ /

Title
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Name: 73400 (SonSCEy

Title: UMLK TIELTNE.
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Accepted and Agreed as of the
date first above written:

WHITNEY PRIVATE DEBT FUND
By:  Whitney Privare Debt GP, LLC

By
J

Tite: Anwns;v-m-Fnct

JH. WHITNEY MEZZANINE FUND, LP.

By: WhimeyGP,LL.C.

By:
J.
Tide: Auomey-in-Fact




Exhibit A
to Note and Warrant
Purchase Agreement

[FORM OF SENIOR SECURED NOTE]

THE NOTE (OR ITS PREDECESSOR) EVIDENCED HEREBY WAS ORIGI-
NALLY ISSUED IN A TRANSACTION EXEMPT FROM REGISTRATION UNDER
THE UNITED STATES SECURITIES ACT OF 1933 (THE “ACT”), AND THE NOTE
EVIDENCED HEREBY MAY NOT BE OFFERED, SOLD OR OTHERWISE
TRANSFERRED IN THE ABSENCE OF SUCH REGISTRATION OR AN APPLICA-
BLE EXEMPTION THEREFROM. EACH PURCHASER OF THE NOTE EVI-
DENCED HEREBY IS HEREBY NOTIFIED THAT THE SELLER MAY BE RELY-
ING ON THE EXEMPTION PROVIDED BY RULE 144A UNDER THE ACT. THE
HOLDER OF THE NOTE EVIDENCED HEREBY AGREES FOR THE BENEFIT OF
THE ISSUER THAT (A) SUCH NOTE MAY BE RESOLD, PLEDGED OR OTHER-
WISE TRANSFERRED, ONLY (1)(2) TO A PERSON WHO THE SELLER REA-
SONABLY BELIEVES IS A QUALIFIED INSTITUTIONAL BUYER WITHIN THE
MEANING OF RULE 144A UNDER THE ACT IN A TRANSACTION MEETING
THE REQUIREMENTS OF RULE 144A, OR IN ACCORDANCE WITH RULE 144
UNDER THE ACT, OR PURSUANT TO ANOTHER EXEMPTION FROM THE
REGISTRATION REQUIREMENTS OF THE ACT (AND BASED UPON AN OPIN-
ION OF COUNSEL), (b) TO THE ISSUER OR ANY OF ITS SUBSIDIARIES, (c)
OUTSIDE THE UNITED STATES IN A TRANSACTION MEETING THE RE-
QUIREMENTS OF RULE 904 UNDER THE ACT OR (d) PURSUANT TO AN EF-
FECTIVE REGISTRATION STATEMENT UNDER THE ACT AND (2) IN EACH
CASE, IN ACCORDANCE WITH THE APPLICABLE SECURITIES LAWS OF ANY
STATE OF THE UNITED STATES OR ANY OTHER APPLICABLE JURISDICTION
AND (B) THE HOLDER WILL, AND EACH SUBSEQUENT HOLDER IS RE-
QUIRED TO, NOTIFY ANY PURCHASER OF THE NOTE EVIDENCED HEREBY
OF THE RESALE RESTRICTIONS SET FORTH IN (A) ABOVE.




WOMEN FIRST HEALTHCARE, INC
SENIOR SECURED NOTE
DUE SEPTEMBER 30, 2005

No June 25, 2002
S ]

FOR VALUE RECEIVED, the undersigned, WOMEN FIRST HEALTH-
CARE, INC (the “Company™), a corporation orgamized and existing under the laws of the
State of Delaware, hereby promises to pay to [ ], or 1ts registered assigns, the principal
sum of [ ] on September 30, 2005, with 1nterest (computed on the basis of a 360-day
year of twelve months) on the unpaid balance hereof at the mmitial rate of 11 0% per annum,
payable quarterly 1n arrears on March 31, June 30, September 30 and December 31 of each
year (an “Interest Payment Date™), commencing on[ ], 2002, to the registered holder of this
Note on the fifteenth day preceding each Interest Payment Date, until the principal hereof shall
have become due and payable Payments of principal and interest hereon shall be made in
lawful money of the United States of America by the method and at the address for such pur-
pose specified 1n the Secunities Purchase Agreement (as defined below) To the extent any of
the Notes remain outstanding after 18 months after the first issuance of the Notes, the per an-
num 1nterest rate shall increase on the basis of the following schedule

Months after Date of Closing Interest rate shall be
18-24 months 12 5%
24-42 months 13 0%

The 1nterest rate for any period during which the Notes are outstanding will be determined on
the first day of the period during which such rate shall apply,1e on the Date of Closing and
on each Interest Payment Date thereafter If the Company shall default in the payment of the
principal of or interest on any Note or any other amount becoming due hereunder or therewn-
der, by acceleration or otherwise, the Company shall on demand from time to ttme pay inter-
est, to the extent permitted by law, on such defaulted amount to but excluding the date of ac-
tual payment (after as well as before judgment) at the rate otherwise applicable to such Note
plus 2 00% per annum

Payments of principal of and interest on this Note are to be made pursuant to
the terms of the Note and Warrant Purchase Agreement, in lawful money of the Umited States
of America (or Additional Notes with respect to payments of interest only)

This Note 1s one of a senies of Sentor Secured Notes (the “Notes™) 1ssued pur-
suant to that certain Note and Warrant Purchase Agreement, dated as of June 25, 2002, be-




tween the Company and the Purchasers (the “Securities Purchase Agreement”) Certain cap-
talized terms used herein have the meanings specified in the Secunities Purchase Agreement
The holder of this Note 1s entitled to the applicable benefits of the Secunities Purchase Agree-
ment and may enforce such agreements and exercise the remedies provided for thereby or oh-
erwise available 1n respect thereof, all in accordance with and subject to the terms thereof

This Note 1s a registered Note and, as provided 1n the Secunities Purchase
Agreement, upon surrender of this Note for registration of transfer, duly endorsed, or accam-
panied by a written instrument of transfer duly executed, by the registered holder hereof or
such holder’s attorney duly authorized in writing, a new Note for a like principal amount wall
be 1ssued to, and registered 1n the name of, the transferee Prior to due presentment for regss-
tration of transfer, the Company may treat the person 1n whose name this Note 1s registered as
the owner hereof for the purpose of receiving payment and for all other purposes, and the
Company shall not be affected by any notice to the contrary

The Company’s obligations under this Note are secured by a Lien 1n favor of
the Collateral Agent for the benefit of the Noteholders

This Note 1s subject to optional and mandatory redemption, n whole or from
time to time 1 part, duning the periods and on the terms specified in the Securities Purchase
Agreement

If an Event of Default shall occur and be continuing, the principal of this Note
may be declared or otherwise become due and payable 1n the manner and with the effect po-
vided 1n the Securities Purchase Agreement

Should any indebtedness represented by this Note be collected at law or 1n eg-
uity, or in bankruptcy or other proceedings, or should this Note be placed in the hands of a-
torneys for collection, the Company agrees to pay, in addition to the principal, premium, if
any, and interest due and payable hereon, all costs of collecting or attempting to collect this
Note, including reasonable attorneys’ fees and expenses (including those incurred 1n connec-

tion with any appeal)

This Note shall be governed by, and construed and enforced 1n accordance
with, the laws of the State of New York, without regard to the principles of conflicts of law

WOMEN FIRST HEALTHCARE, INC

By

Name
Title




Aggregate principal amount of Semor Secured Notes Due 2005 to be purchased by you on
request of the Company

$

Number of Common Stock Purchase Warrants to be purchased by you on request of the
Company

Address of Purchaser

[ ]
Designated Bank

ABA Number

Address

Account No

Attention

Taxpayer | D Number

(if registered 1n the name of a
nomunee, the nominee Taxpayer
I D Number)

Nominee (name in which Notes are to be registered, if different than name of Purchaser)
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Delaware

The ‘Furst State

I, HARRIET SMITH WINDSOR, SECRETARY OF STATE OF THE STATE OF
DELARARE, DO HERERY CERTIFY THE ATTACHED IS A TRUE AND CORRECT
COPY OF THE CERTIFICATE OF DESIGNATION OF "WOMEN FIRST
HEALTHCARE, INC.", FILED IN THIS OFFICE ON THE TWELFTH DAY OF

MAY, A.D. 2003, AT 1 47 O'CLOCK P.M.
A FILED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TO THE

NEW CASTLE COUNTY RECORDER OF DEEDS.

Harriet Smith Windsor Secretary of State

2679532 8100 AUTHENTICATION 2411142
030305693 DATE: 05-~12-D3
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State of Delaware
Secret. of State
Dxvision of Corporations
Delivered 02 39 PM 05/12/2003
FIZBD Q2 47 P 05/02/2002
SRY 030305693 ~ 2679332 FILE

CERTIFICATE OF DESIGNATION OF
PREFERENCES AND RIGHTS OF
SENIOR CONVERTIBLE REDEEMABLE PREFERRED STOCK, SERIES B
(par value $ 001 per share)

OF
WOMEN FIRST HEALTHCARE, INC.

Pursuant to Section 151 of the
General Corporation Law of the
State of Delaware

WOMEN FIRST HEALTHCARE, INC., a cxporstion organized and exasting
under the General Corporation Law of the State of Delaware (the “Company™), does hereby
certify that, pursuant to authonty conferred upon the Boerd of Directors by the Fourth
Amended and Restated Certificats of Incorporation of the Compeny (the “Certificate of
Incorporation™), and pursuant 10 the provisions of Section 151 of the Delaware General
Cotporation Law, asid Board of Directors duly adopted a resolution on May 9, 2003 which
approved the filing of this Certificate of Designation and which resolution remains in full
foroe and effect as of the dste hereof.

Pursuant to such resolution and the authonty conferred upon the Board of
Directors by the Certificate of Incorporation, there Is heroby created a series of preferred stock

of the Compeny, which senies shall have the following powers, prefarences, and relative,
participating, optional or other special rights, and the qualificatons, limitations or restnctions
thereof, in addition to those set forth in the Certificate of Incorporation.

1 Certain Definitions As used herem, the following terms shall have the
following meanings (with terms defined in the singular having comparable meamngs when
used 1n the plural and vice versa), unless the context otherwise requures.

“Accreted Stated Value” shall have the meaning set forth in Section 3

“Acquired Indebtedness” means Indebtedness of a Person (mncluding &
Subsudiary) existing at the time such Person becomes a Subsidiary of such specified Person or
18 merged into or consolidated with any other Person or which 18 assumed in connection with
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acquisition of assets from such Person and, in each case, incurred 1n compliance with or pur-
suant to a waiver under Section 9(H) and not incurred by such Person 1n connection with, or
m anticipation or contemplation of, such Person becoming a Subsidiary or such merger, con-
solhidation or acquisition

“Actual EBITDA” means, with respect to any Person and its Subsidiaries, for
any period, an amount equal to (2) the sum of (1) Consolidated Net Income for such period,
plus (2) the provision for taxes for such period based on income or profits to the extent such
income or profits were included in computing Consolidated Net Income and any provision for
taxes utilized 1n computing net loss under subsection (1) hereof, plus (3) Consohdated Interest
Expense, provided, however, for purposes of this definition only, that dividends or distribu-
tions paid on Disqualified Capital Stock shall not be included in the definition of Consoli-
dated Interest Expense to the extent such dividends or distnbutions have not been included in
the computation of Consolidated Net Income for such penod, plus (4) depreciation for such
period on a consolidated basis, plus (5) amortization of intangibles for such period on a con-
solidated basis, plus (6) the accretion of stated value, and dividends, if any, on Series B Pre-
ferred Stock and dividends on any other class or series of preferred stock, plus (7) any other
non-cash items reducing Consolidated Net Income for such period, minus (b) the sum of
(1) interest income for such peniod, and (2) all non-cash 1items increasing Consohdated Net
Income for such penod

“Affihate” shall mean, with respect to any specified Person, any other Person
directly or indirectly controlling or controlled by or under direct or indirect common control
with such specified Person, including, but not limited to, any holder of 10% or more of the
voting securities of any Person For the purposes of this definition, “control” when used with
respect to any specified Person means the power to direct the management and policies of
such Person, directly or indirectly, whether through the ownership of voting securities, by
contract or otherwise, and the terms *“controlling™ and “controlled” have meanings correlative
to the foregoing

“Asset Acquisition” means (a) an Investment by the Company or any Subsidi-
ary of the Company 1n any other Person pursuant to which such Person shall become a Sub-
sidiary of the Company or any Subsidiary of the Company, or shall be merged with or into the
Company or any Subsidiary of the Company or (b) the acquisition by the Company or any
Subsidiary of the Company of the assets of any Person (other than a Subsidiary of the Com-
pany) which constitute all or substantially all of the assets of such Person or comprise any di-
vision, line of business or product of such Person or any other properties or assets of such Per-
son other than 1n the ordinary course of business

“Asset Sale” shall have the meaning specified in Section 9(G)

“Asset Sale Proceeds Notice” shall have the meaning specified in Sec-
tion 9(G)




“Asset Sale Proceeds Offer” shall have the meaning specified in Section 9(G)

“Asset Sale Proceeds Payment Date” shall have the meaning specified 1n Sec-
tion 9(G)

“Attributable Indebtedness” means, with respect to any Sale and Leaseback
Transaction, as at the time of determination, the greater of (1) the fair market value of the
property subject to such arrangement and (2) the present value of the total oblhigations of the
lessee for rental payments during the remamning term of the lease included 1n such Sale and
Leaseback Transaction (including any peniod for which such lease has been extended) Such
present value shall be calculated using a discount rate equal to the rate of interest implicit in
such transaction, determined 1n accordance with GAAP

“Board of Directors” means, with respect to any Person, the Board of Direc-
tors, management committee, or reasonable equivalent thereof, as the case may be, of such
Person or any commuttee of the Board of Directors, management committee, or reasonable
equivalent thereof, as the case may be, of such Person duly authonzed, with respect to any
particular matter, to exercise the power of the Board of Directors, management commuttee, or
reasonable equivalent thereof, as the case may be, of such Person

“Business Day” shall mean any day other than a Saturday, a Sunday or a day
on which commercial banks in New York, New York are required or authorized to be closed

“Capital Lease” shall mean any lease of Property which 1n accordance with
GAAP would be capitalized on the lessee’s balance sheet

“Capital Stock™ means, with respect to any Person, any and all shares, inter-
ests, participations or other equivalents (however designated) of corporate stock or member-
ship interests, as the case may be, including each class of common stock and preferred stock
of such Person

“Capitalized Lease Obligations™ means with respect to any Person, Indebted-
ness represented by obligations under a lease that 1s required to be capitalized for financial
reporting purposes 1n accordance with GAAP, and the amount of such Indebtedness shall be
the capitalized amount of such obligations determined 1n accordance with GAAP

“Cash Equivalents” means

(1)  marketable direct obligations 1ssued by, or unconditionally guaranteed
by, the United States Government or 1ssued by any agency or instrumentality thereof
and backed by the full faith and credit of the United States, in each case maturing
within one year from the date of acquisition thereof,




(2)  marketable direct obhigations 1ssued by any state of the United States of
America or any political subdivision of any such state or any public instrumentality
thereof matuning within one year from the date of acquisition thereof and, at the time
of acquisition, having one of the two highest ratings obtamnable from either S&P or
Moody’s,

(3) commercial paper maturing no more than one year from the date of
creation thereof and, at the time of acquisition, having a rating of at least A-1 from
S&P or at least P-1 from Moody’s,

(4) certificates of deposit or bankers’ acceptances maturing within one year
from the date of acquisition thereof 1ssued by any bank organized under the laws of
the United States of America or any state thereof or the District of Columbia or any
U S branch of a foreign bank having at the date of acquisition thereof combined capi-
tal and surplus of not less than $500 0 million,

(5)  repurchase obligations with a term of not more than seven days for un-
derlying secunties of the types described 1n clause (1) above entered into with any
bank meeting the qualifications specified in clause (4) above, and

(6) nvestments in money market funds which invest substantially all their
assets 1n securities of the types descnibed in clauses (1) through (5) above

“Change of Control” shall be deemed to have occurred at such time as

1) Edward F Calesa ceases to beneficially own, directly or indirectly, at
least 4,500,000 shares of the Company’s Common Stock so long as any Notes remain
outstanding, and 3,500,000 shares of the Company’s Common Stock thereafter,

(2) Edward F Calesa ceases to serve as the Chief Executive Officer of the
Company,

(3)  any Person or related group of Persons for purposes of Section 13(d) of
the Exchange Act (other than Edward F Calesa) shall at any time be, directly or indi-
rectly, the beneficial owner of greater than 25% of the Voting Stock of the Company;

(4)  there shall be consummated (A) any consolidation or merger of the
Company 1in which the Company 1s not the continuing or surviving entity or pursuant
to which the Capital Stock of the Company would be converted into cash, securities or
other property, other than a merger or consolidation of the Company which the holders
of the Capital Stock of the Company outstanding immediately prior to the consolida-
tion or merger hold, directly or indirectly, at least a majonty of the voting power of the




surviving entity’s Capital Stock immediately after such consolidation or merger, or
(B) any sale of 50% or more of the Company’s assets,

(5)  the Company or the Company’s shareholders approve any plan or pro-
posal for the liquidation or dissolution of the Company, or

(6)  any person shall cause, as a result of any proxy solicitation made oth-
erwise than by or on behalf of management, Continuing Directors to cease to be a ma-
jonty of the Board of Directors of the Company (where “Continuing Directors” are (x)
members of the onginal Board of Directors or (y) members appointed or whose nomi-
nation 1s approved by a majonity of the Continuing Directors or nominated at a time
that the Continuing Directors form a majonty of the Board of Directors),

provided, that if the Company maintains “key man” insurance on Edward F Calesa as pro-
vided for 1n Paragraph SP of the Note Purchase Agreement 1n an amount of at least
$10,000,000 (the “Key Man Threshold”), clauses (1), (2) and (3) above shall not be deemed a
Change n Control! if the events contemplated by such clauses are caused by the death of Mr
Calesa, provided, further, that the Key Man Threshold shall be decreased proportionately as
the aggregate principal amount of Notes outstanding decreases, but 1n no event shall the Key
Man Threshold be less than $5,000,000

“Change 1n Control Notice™ shall have the meaning specified in Section 9(E)

“Change 1n Control Payment Date” shall have the meaning specified in Section
9(E)

“Collateral” shall mean all the nghts and interests related to Vaniqa acquired
by the Company 1n connection with the Transaction

“Common Stock™ means the Company’s common stock, par value $0 001 per
share

“Common Stock Equivalents™ means (a) an outstanding share of Common
Stock, which shall be deemed to equal one Common Stock Equivalent, (b) an outstanding se-
curity that 1s, at the time 1n question, convertible by its terms into Common Stock, with such
secunty to be deemed to equal to number of Common Stock Equivalents that equal the
amount of shares of Common Stock into which 1t 1s then so convertible, (c) an outstanding
option, warrant or nght to acquire Common Stock that 1s, at the time 1n question, exercisable
by 1ts terms for Common Stock, with such option, warrant or right to be deemed to be equal to
the number of Common Stock Equivalents that equals the number of shares of common stock
for which 1t 1s then so exercisable and (d) an outstanding option, warrant or right that 1s, at the
time 1n question, exercisable by its terms for a securnity that, at the time 1n question, 1s con-
vertible by 1ts terms 1n to Common Stock, with such option, warrant or right to be deemed to




be equal to the number of Common Stock Equivalents that equals the number of shares of
Common Stock for which the convertible secunties for which they are then exercisable would
then be convertible

“Company” means Women First HealthCare, Inc , a Delaware corporation

“Consolidated Interest Expense” means, with respect to any Person, for any pe-
riod, the aggregate amount of interest which, 1n conformity with GAAP, would be set forth
opposite the caption “interest expense” or any like caption on an income statement for such
Person and 1ts Subsidianes on a consohidated basis (including, but not limited to

(1)  1imputed interest included in Capitahzed Lease Obligations,

(2)  all commissions, discounts and other fees and charges owed with re-
spect to letters of credit and bankers’ acceptance financing,

(3) the net costs associated with Interest Rate Agreements and other hedg-
ing obligations,

(4)  amortization of debt 1ssuance costs and expenses,
(5) the interest portion of any deferred payment obligation,
6) amortization of discount or premium, 1if any, and

(7)  all other non-cash interest expense (other than interest allocated to cost
of sales)),

plus, without duplication, all net capitalized interest for such period and all interest incurred
or paid under any guarantee of Indebtedness (including a guarantee of principal, interest or
any combination thereof) of any Person, plus the amount of all dividends or distnibutions paid
on Disqualified Capital Stock (other than dividends paid or payable in shares of Capital Stock
of the Company)

“Consohidated Net Income™ means, with respect to any Person, for any period,
the aggregate of the Net Income of such Person and 1ts Subsidianies for such period, on a con-
sohidated basis, determined in accordance with GAAP, provided, however, that (a)(1) the equity
of the Person 1n question 1n the Net Income of any other Person (the “other Person”) in which
the Person 1n question or any of its Subsidianies has less than a 100% interest (which interest 1s
not sufficient to cause the Net Income of such other Person to be consolidated into the Net In-
come of the Person 1n question n accordance with GAAP) for such period shall be included in
such Person’s Consolidated Net Income only to the extent of the amount of dividends or distri-
butions actually paid to the Person in question or the Subsidiary (subject, in the case of a divi-




dend or distribution to a Subsidiary, to the limitations contained 1n subsection (b) of this defim-
tion of “Consolidated Net Income™), and (2) such Person’s equity 1n a net loss of any such Per-
son for such penod shall be included 1n determining such Person’s Consolidated Net Income,
(b) the Net Income of any Subsidiary of the Person 1n question that 1s subject to any restriction
or hmitation on the payment of dividends or the making of other distributions shall be excluded
to the extent of such restriction or hmitation, except that (1) subject to the imitations contained
1n subsubsection (b)(2) of this defimition of “Consolidated Net Income,” the equity of such Per-
son 1n the Net Income of any such Subsidiary for such period shall be included 1n such Person’s
Consolidated Net Income to the extent of dividends or distnibutions that could have been paid
by such Subsidiary durning such period to such Person or another Subsidiary (subject, 1n the case
of a dividend or distribution to another Subsidiary, to the limitations contained 1n this subsec-
tion), and (2) such Person’s equity 1n a net loss of any such Subsidiary for such period shall be
included 1n determining such Consolidated Net Income, (c) any net gain or loss resulting from
an asset sale by the Person 1n question or any of its Subsidianes other than in the ordinary
course of business shall be excluded, (d) extraordinary gains and losses shall be excluded,

(e) income or loss attributable to discontinued operations (including, without limitation, opera-
tions disposed of during such period whether or not such operations were classified as discon-
tinued) shall be excluded, and (f) 1n the case of a successor to the referent Person by consolida-
tion or merger or as a transferee of the referent Person’s assets, any earnings of the successor
entity prior to such consolidation, merger or transfer of assets shall be excluded

“Date of Closing” shall mean June 25, 2002, the date of the oniginal closing of
the transactions contemplated by the Preferred Stock Purchase Agreement and Note Purchase
Agreement

“Debt” or “Indebtedness” means (without duplication), with respect to any
Person, any indebtedness at any time outstanding, secured or unsecured, contingent or other-
wise, which 1s for borrowed money (whether or not the recourse of the lender 1s to the whole
of the assets of such Person or only to a portion thereof), or evidenced by bonds, notes, deben-
tures or sumilar mstruments or representing the balance deferred and unpaid of the purchase
price of any property (excluding, without limitation, any balances that constitute subscriber
advance payments and deposits, accounts payable or trade payables, and other accrued habili-
ties ansing 1n the ordinary course of business) if and to the extent any of the foregoing indebt-
edness would appear as a liability upon a balance sheet of such Person prepared 1n accordance
with GAAP, and shall also include, to the extent not otherwise included

(1) any Capitalized Lease Obligations of such Person,
2) obligations secured by a Lien to which the property or assets owned or

held by such Person are subject, whether or not the obligation or obhgations secured
thereby shall have been assumed,




3) guarantees of Indebtedness of other Persons which would be included
within this defimtion for such other Persons (whether or not such items would appear
upon the balance sheet of the guarantor),

4) all obligations (including contingent obligations) for the rermbursement
of any obligor on any letter of credit, banker’s acceptance or similar credit transaction,

) Disqualified Capital Stock of such Person or any Subsidiary thereof,

6) Attributable Indebtedness with respect to any Sale and Leaseback
Transaction, and

(7)  obhgations of any such Person under any currency agreement or any
Interest Rate Agreement applicable to any of the foregoing (if and to the extent such
currency agreement or Interest Rate A greement obligations would appear as a liability
upon a balance sheet of such Person prepared in accordance with GAAP)

The amount of Indebtedness of any Person at any date shall be the outstanding
balance at such date of all unconditional obligations as described above and, with respect to
contingent obligations, the maximum hability upon the occurrence of the contingency giving
nise to the obligation, provided that Indebtedness shall not include any hability for federal,
state, local or other taxes Notwithstanding any other provision of the foregoing definition,
any trade payable ansing from the purchase of goods or matenals or for services obtained in
the ordinary course of business shall not be deemed to be Indebtedness of the Company or
any of 1ts Subsidiaries for purposes of this definition Furthermore, guarantees of (or obhiga-
tions with respect to letters of credit supporting) Indebtedness otherwise included in the de-
termination of such amount shall also not be included

“Disqualified Capital Stock™ shall mean any Caprital Stock which, by 1ts terms
(or by the terms of any security into which 1t 1s convertible or for which 1t 1s exchangeable at
the option of the holders), or upon the happening of any event, matures or 1s mandatonly re-
deemable, pursuant to a sinking fund obhigation or otherwise, or 1s redeemable at the sole op-
tion of the holder thereof, in whole or 1n part, on or prior to the final mandatory redemption
date of the Senes B Preferred Stock for cash or secunties constituting Debt

“Documents” shall mean this Certificate of Designation and all other docu-
ments entered into 1n connection with the Preferred Stock Purchase Agreement

“Equity Infusion” means the sale by the Company of up to $2 5 million of its
Common Stock to an investor group led by Edward F Calesa pursuant to that certain Com-
mon Stock Purchase Agreement dated May [ ], 2003 among the Company and the investors
listed on the Schedule of Investors attached thereto as Exhibit A




“ERISA” shall mean the Employee Retirement Income Secunty Act of 1974,
as amended from time to time, together with all rules and regulations promulgated with re-
spect thereto

“ERISA Affiliate” shall mean any Person which (a) 1s a member of the same
controlled group (within the meaning of Section 414(b) of the IRC) of corporations as the
Company, or (b) 1s under common control (within the meaning of Section 414(c) of the IRC)
with the Company, or (c) 1s a member of an affiliated service group (within the meaning of
Section 414(m) of the IRC) with the Company, or (d) 1s treated, pursuant to Section 414(o) of
the IRC or the regulations promulgated thereunder, together with the Company as a single
employer “

“Esclim” shall mean the estrogen patch system for which the Company ac-
quired nghts to market, use, distnibute and sell in the Umited States and Puerto Rico from La-
boratoires Fournier S A

“Excess Cash Flow” shall mean, for any penod of the Company, the difference
of (a) Actual EBITDA for such peniod minus (b) the sum, without duplication, of (1) the
amount of any cash income taxes payable by the Company and its Subsidianes with respect to
such penod, (1) scheduled cash interest paid (net of cash nterest recerved) by the Company
and 1ts Subsidianies during such period, (1) capital expenditures (as determined 1n accordance
with GAAP) made in cash by the Company and its Subsidianies duning such penod, except to
the extent financed with net insurance proceeds or net condemnation awards and
(1v) scheduled permanent repayments of Indebtedness made by the Company and 1ts Subsidi-
aries during such penod

“Excess Cash Flow Notice” shall have the meaning specified in Section 9(F)
“Excess Cash Flow Offer” shall have the meaning specified in Section 9(F)

“Excess Cash Flow Payment Date” shall have the meaning specified 1n Section

9(F)
“Exchange Act” means the Secunties Exchange Act of 1934, as amended

“Existing Secured Debt”” means any Indebtedness outstanding on the Issue
Date pursuant to the Securities Purchase Agreement dated June 29, 2001 between the Com-
pany and Elan Pharma International Limited and the Senior Secured Promissory Note dated
November 15, 2001 1ssued by the Company to Amencan Home Products Corporation

“Fiscal Quarter” means each quarterly accounting period of each Fiscal Year
of the Company
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“Fiscal Year” means each annual accounting period of the Company ending on
December 31 of each calendar year

“Fully Diluted” means (1) the shares of Common Stock of the Company out-
standing as of a specified date, and (1) the shares of Common Stock 1nto or for which nights,
options, warrants or other securities outstanding as of such date are exercisable or convertible

“GAAP” means generally accepted accounting principles consistently apphed
as 1n effect 1n the United States as of the Issue Date

“Holder” means a registered holder of shares of Senes B Preferred Stock

“Interest Rate Agreement” means, for any Person, any interest rate swap
agreement, interest rate cap agreement, nterest rate collar agreement or other similar agree-
ment designed to protect the party indicated therein against fluctuations in interest rates

“Investment” means, with respect of any Person, directly or indirectly, any ad-
vance, account receivable (other than an account receivable ansing 1n the ordinary course of
business of such Person), loan or capital contribution to (by means of transfers of property to
others, payments for property or services for the account or use of others or otherwise), the
purchase of any Capital Stock, bonds, notes, debentures, partnership or joint venture interests
or other secunties of, the acquisition, by purchase or otherwise, of all or substantially all of
the business or assets or stock or other evidence of beneficial ownership of, or any division,
line of business or product of, any Person or the making of any investment 1n any Person In-
vestments shall exclude (a) extensions of trade credit on commercially reasonable terms 1n
accordance with normal trade practices of such Person and (b) the repurchase of securities of
any Person by such Person If the Company or any Subsidiary of the Company sells or oth-
erwise disposes of any common stock of any direct or indirect Subsidiary of the Company
such that, after giving effect to any such sale or disposition, the Company no longer owns,
directly or indirectly, greater than 50% of the outstanding common stock of such Subsidiary,
the Company shall be deemed to have made an Investment on the date of any such sale or
disposition equal to the fair market value of the common stock of such Subsidiary not sold or
disposed of

“IRC” shall mean the Internal Revenue Code of 1986, as amended
“IRS” shall mean the Internal Revenue Service

“Issue Date” means the date the Senies B Preferred Stock were first 1ssued by
the Company

“Lien” shall mean, as to any Person, any mortgage, lien, pledge, adverse claim,
charge, secunity interest or other encumbrance in or on, or interest of title of any vendor, les-
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sor, lender or other secured party to or of the Person under a conditional sale or other title re-
tention agreement or Capital Lease with respect to, any Property or asset of such Person, or
the signing or filing of a financing statement which names such Person as debtor, or the sign-
ing of any security agreement authonzing any other party as the secured party thereunder to
file any financing statement

“Liquidation Preference” means the Accreted Stated Value of the Senes B Pre-
ferred Stock plus, for purposes of Sections 8, 9 and 10 hereof, all accrued and unpaid divi-
dends, 1f any, thereon through the date such Liquidation Preference 1s paid

“Matenal Adverse Effect” shall mean, with respect to the Company and 1ts
Subsidiaries, a matenal adverse effect on (a) the business, condition (financial or otherwise),
properties, results of operations or prospects of the Company and 1ts Subsidianes, taken as a
whole, or (b) the validity or enforceability of, or the ability of the Company to perform 1its ob-
ligations under, this Certificate of Designation or any of the other Documents, or the rights or
remedies of a Purchaser or the Collateral Agent hereunder or thereunder subject to any excep-
tions to vahdity, enforceability or performance contained herein or 1n the other Documents

“Net Income™ means, with respect to any Person, for any penod, the net in-
come (loss) available to common stockholders of such Person determined 1n accordance with
GAAP

“Net Proceeds”™ means 1n the case of any incurrence of a loan or sale of debt
securities or Capital Stock or other equity securities of any Person, the aggregate net proceeds
received by such Person, after payment of expenses, commissions and the like incurred in
connection therewith, whether such proceeds are 1n cash or in property (valued at the fair
market value thereof, as determined 1n good faith by the Board of Directors of such Person, at
the time of receipt)

“Note Purchase Agreement” means the Note and Warrant Purchase Agreement
dated as of June 25, 2001 by and between the Company and the purchasers named therein as
amended by Amendment No 1, dated as of May [ ], 2003 and as may be further amended,
supplemented, restated or otherwise modified from time to time in accordance with 1ts terms

“Notes” means the Senior Secured Notes due September 30, 2005 of the Com-
pany sold pursuant to the Note Purchase Agreement (including any additional notes offered
thereunder)

“PBGC” means the Pension Benefit Guaranty Corporation or any successor
thereof

“Pension Plan™ means any “employee pension benefit plan” within the mean-
g of Section 3(2) of ERISA
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“Permitted Acquisition” means an acquisition by the Company of either
(a) nghts to (1) pharmaceutical products or (1) similar products sold into the OB/GYN, derma-
tological or dental markets or (b) assets of a business reasonably similar to the business of the
Company and its Subsidiaries on the Date of Closing, in the case of either clause (a) or (b) to
the extent the Company receives the wrnitten consent of the Holders representing 66 2/3% of
the outstanding shares of Series B Preferred Stock

“Permitted Debt™ means (1) the Notes, (1) Debt existing and outstanding on the
Date of Closing, (1) the incurrence by the Company or any of its Subsidianes of intercom-
pany Indebtedness between or among the Company and any of its Subsidianies, (1v) the ac-
crual of interest, the accretion or amortization of original 1ssue discount, the payment of inter-
est on any Indebtedness 1n the form of additional Indebtedness with the same terms (including
any additional Notes of like tenor and matunty, bearing the same interest rate as the Notes),
and the payment of dividends on Disqualified Capital Stock in the form of additional shares of
the same class of Disqualified Capital Stock will not be deemed to be an incurrence of
Indebtedness or an 1ssuance of Disqualified Capital Stock for purposes of the definition
thereof, (v) Indebtedness issued to or borrowed from Elan Pharma International Limited or an
Affiliate thereof by the Company in consideration of the elimination of the royalty provisions
of the Midrin Asset and Inventory Purchase Agreement dated as of June 29, 2001 among the
Company, Elan Pharma International Limited and Elan Pharmaceuticals, Inc 1n an aggregate
principal amount not to exceed $1 5 million, so long as the Company fulfills its obligations
under that certain letter agreement dated the date hereof between the Company and the imitial
purchasers of the Notes, and (v1) the incurrence by the Company or any of its Subsidianes of
additional Indebtedness 1n an aggregate principal amount (or accreted value, as applicable) at
any one time outstanding, not to exceed $250,000

“Person” shall mean and include an individual, corporation, partnership, trust
or trustee thereof, estate or executor thereof, unincorporated organization or joint venture,
court or governmental unit or any agency or subdivision thereof, or any other legally recog-
nizable entity

“Preferred Stock Purchase Agreement” means the Preferred Stock Purchase
Agreement dated as of June 25, 2002 by and between the Company and the purchasers named
therein as amended by Amendment No 1, dated as of May [ ], 2003 and as may be further
amended, supplemented, restated or otherwise modified from time to time 1n accordance with
its terms

“Pro Forma EBITDA?” shall mean Actual EBITDA for any period after giving
effect on a pro forma basis to any sale, lease or other disposition of assets (other than the sale
of inventory 1n the ordinary course of the Company’s and 1ts Subsidiaries’ business and other
than the sale of obsolete assets having no or immatenal book value) (each an “Asset Sale™) or
Asset Acquisitions (including, without imatation, any Asset Acquisition giving rise to the
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need to make such calculation as a result of such Person or one of its Subsidiaries (including
any Person who becomes a Subsidiary as a result of the Asset Acquisition) incurring Acquired
Indebtedness n accordance with the definition thereof and also including any Actual
EBITDA (provided that such Actual EBITDA shall be included only to the extent includable
pursuant to the defimition of “Consolidated Net Income”) attributable to the assets which are
the subject of the Asset Acquisition or Sale during the period) occurring during the period or
at any time subsequent to the last day of the perniod and on or prior to the Transaction Date, as
if such Asset Sale or Asset Acquisition (including the incurrence, assumption or hability for
any such Acquired Indebtedness) had occurred on the first day of the period If such Person
or any of its Subsihanes directly or indirectly guarantees Indebtedness of a third Person, the
preceding sentence shall give effect to the incurrence of such guaranteed Indebtedness as 1f
such Person or any Subsidiary or such Person had directly incurred or otherwise assumed
such guaranteed Indebtedness For purposes of this defimition, whenever pro forma effect 1s
to be given to an Asset Sale or Asset Acquisition, the amount of income or earnings and any
net cost savings relating thereto and the amount of Consohdated Interest Expense associated
with any Indebtedness incurred in connection therewith, the pro forma calculations shall be
determined 1n accordance with Regulation S-X under the Secunities Act and provided in rea-
sonable written detail to the Holders

“Property” shall mean any kind of property or asset, whether real, personal or
mixed, or tangible or intangible

“Purchase Money Indebtedness™ means any Indebtedness incurred 1n the ordi-
nary course of business by a Person to finance the cost (including the cost of construction) of
an item of Property, the principal amount of which Indebtedness does not exceed the sum of
(1) 100% of such cost and (11) reasonable fees and expenses of such Person incurred 1n con-
nection therewith

“Redemption Date” when used with respect to any shares of Series B Preferred
Stock means the date fixed for such redemption of such shares of Senies B Preferred Stock
pursuant to Section 8 hereof

“Redemption Notice” has the meaning specified 1n Section 8(C) hereof

“Sale and Leaseback Transaction” means any arrangement with any Person
providing for the leasing by the Company or any Subsidiary of the Ccmpany of any real or
tangible personal property, which property has been or 1s to be sold or transferred by the
Company or such Subsidiary to such Person in contemplation of such leasing

“SEC” means the United States Secunties and Exchange Commuission as con-
stituted from time to time or any successor performing substantially the same functions

“Secunities Act” means the Securities Act of 1933, as amended
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“Secunty Documents™ means the Security Agreement as amended and restated
on May [ ], 2003 and the Intercreditor Agreement relating to the security interest in the Col-
lateral securing the Senies B Preferred Stock as each may be amended, supplemented, restated
or otherwise modified from time to time 1n accordance with 1ts terms

“Senes B Preferred Stock” means the Senior Convertible Redeemable Pre-
ferred Stock, Series B, par value $ 001 per share, of the Company

“Series B Preferred Stock Certificates” has the meaning specified in Section 8
hereof

“Subsidiary” shall mean any corporation or other entity of which a Person
owns, directly or indirectly, that number of shares of Voting Stock which has the power to
elect a majonty of the Board of Directors or other governing body

“Termnation Event” shall mean (a) a “reportable event” (within the meaning
of Section 4043(b) of ERISA) with respect to a Pension Plan (other than a “reportable event”
as to which the PBGC has by regulation waived the thirty (30) day notice requirement under
Section 4043(a) of ERISA), provided, however, that a failure to meet the minimum funding
standards of Section 412 of the IRC shall be a Termination Event regardless of the 1ssuance of
any waiver under Section 412(d) of the IRC, (b) the withdrawal of the Company, any of its
Subsidianes or any ERISA Affiliate from a Pension Plan during a plan year in which 1t was a
“substantial employer” (within the meaning of Section 4001(a)(2) of ERISA), (c) the com-
plete or partial withdrawal of the Company, any of its Subsidiaries or any ERISA Affihate
from a Multiemployer Plan under Section 4201 or 4204 of ERISA, (d) the receipt by the
Company, any of its Subsidianes or any ERISA Affiliate of notice from a Multiemployer Plan
that 1s 1n reorganization or insolvent under Section 4241 or 4245 of ERISA or that 1t intends
to terminate or has terminated under Section 4041 A of ERISA, (e) the providing of a notice of
intent to terminate a Pension Plan pursuant to Section 4041(a)(2) of ERISA or the treatment
of a Pension Plan amendment as a termination under Section 4041(e) of ERISA, (f) the insti-
tution of proceedings by the PBGC to terminate a Pension Plan or the appointment of a trustee
to administer any Pension Plan under Section 4042 of ERISA, (g) the receipt by the Com-
pany, any of its Subsidiaries or any ERISA Affiliate of a notice from any Multiemployer Plan
that any action described n clause (f) has been taken with respect to that Multiemployer Plan,
or (h) any other event or condition which might constitute grounds under Section 4042 of
ERISA for the termination of, or the appointment of a trustee to administer, any Pension Plan

“Threshold Price” shall have the meaning specified in Section 7(a)

“Total Indebtedness” means, of any Person, as of the date of determination, all
Indebtedness of such Person which, 1n accordance with GAAP, would be included as indebt-
edness on a consohidated balance sheet of such Person at such date For the avoidance of
doubt, the Senies B Preferred Stock shall not be considered part of Total Indebtedness
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“Total Leverage Rat10” means, as of the date of calculation (the “Transaction
Date™), all then outstanding Total Indebtedness divided by Pro Forma EBITDA for the then
most recently ended penod of four consecutive fiscal quarters for which financial statements
shall have been delivered to the holders of the Senes B Preferred Stock

“Trading Day” shall mean a day on which the principal securities market for
the Common Stock 1s open for general trading of secunties

“Transaction” shall mean the Vaniqa Acquisition and the financing thereof

“UCC” means the Uniform Commercial Code as in effect 1n any applicable ju-
nsdiction

“Vaniga” shall have the meaning given to it in the Secunity Documents

“Vaniqa Acquisition” shall mean the acquisition by the Company of Vaniqa
from Westwood-Squibb Colton Holdings Partnership, the Gillette Company and Bristol-
Myers Squibb Company, for approximately $38 3 million

“Voting Stock” shall mean, with respect to any corporation or other Person, as
the case may be, any shares of Capital Stock of any class or classes of such corporation or
other Person, as the case may be, whose holders are entitled under ordinary circumstances to
vote for the election of directors of such corporation or other Person, as the case may be, or
persons performing similar functions (urrespective of whether or not at the time Capatal Stock
of the class or any other class or classes shall have or might have special voting power or
rights by reason of the happening of any contingency)

“Warrants” mean those certain Warrants to Purchase Common Stock 1ssued
pursuant to the Note Purchase Agreement or the warrants exchanged for such warrants on
May [ ], 2003

Unless otherwise specified or the context otherwise requires, all phrases used
herein that have a specific meaning under GAAP shall have their meaning under GAAP

2 Designation The senes of preferred stock established hereby shall be
designated the “Senior Convertible Redeemable Preferred Stock, Senies B” (and shall be re-
ferred to herein as the “Series B Preferred Stock™) and the authorized number of shares of Se-
nes B Preferred Stock shall be 13,000 shares

3 Accreted Stated Value

Each share of Senes B Preferred Stock will have a stated value of $ 1
which stated value will increase at an annual rate of accretion, calculated quarterly, equal to
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(1) ten percent (10%) of the Accreted Stated Value of each share of Senies B Preferred Stock
from the Issue Date until December 31, 2003, (11) eleven and one-half percent (11 5%) of the
Accreted Stated Value of each share from December 31, 2003 unti! June 30, 2004, and

(11) twelve and one-half percent (12 5%) of the Accreted Stated Value of each share from
June 30, 2004 unt1l June 30, 2006 The “Accreted Stated Value” of a share of Series B Pre-
ferred Stock shall equal 1ts stated value, as accreted through the date of calculation

All numbers relating to calculation of Accreted Stated Value shall be subject to
equitable adjustment 1n the event of any stock dividend, stock split, merger, combination, re-
orgamization, recapitalization, reclassification or other similar event involving a change in the
capital structure of the Senes B Preferred Stock

4 Ranking The Senes B Preferred Stock shall, with respect to dividend
nights and nights on hquidation, winding up and dissolution, rank senior to all classes of
Common Stock of the Company and to any other class or senes of any class of preferred stock
of the Company, whether now outstanding or 1ssued hereafter Other than the Notes and as
permitted by Section 9(H) hereof, the Company shall not create any class or senes of pre-
ferred stock or any debt secunties ranking pan passu with or senior to the Senies B Preferred
Stock with respect to dividend nights and nights on hiquidation, winding-up and dissolution
without the approval of Holders of a majonty of the outstanding shares of Series B Preferred
Stock

5 Voting Rights Except as required by the General Corporation Law of
the State of Delaware and as provided 1n Sections 4 and 11 hereof, the Holders shall not be
entitled to vote on any matter submuitted to a vote of stockholders of the Company

6 Conversion by Holders

(a) Each of the Holders shall have the night at any time prior to the
Redemption Date to convert all or any part of its outstanding shares of Series B Preferred
Stock together with accrued and unpaid dividends thereon into fully paid and non-assessable
shares of Common Stock at a conversion rate equal to the Accreted Stated Value divided by
the conversion price of $6 35 per share (the “Conversion Price”), which Conversion Price
shall be subject to adjustment as provided 1n Section 6(e), (f), (g), (h), (1) and j) The Com-
pany shall not be required to 1ssue any fractional shares of Common Stock upon the conver-
sion of the Senes B Preferred Stock If more than one share of the Series B Preferred Stock 1s
surrendered for conversion at one time by the same holder, the number of full shares of Com-
mon Stock that shall be 1ssued upon the conversion of Senies B Preferred Stock shall be
computed on the basis of the aggregate number of shares of Series B Preferred Stock surren-
dered If any interest 1n a fractional share of Common Stock would otherwise be deliverable
upon the conversion of Senes B Preferred Stock, the Company shall make adjustment for that
fractional share interest by payment of an amount 1n cash equal to the same fraction of the
Trading Price at that time of a full share of Common Stock of the Company
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(b) The Company covenants that, duning the penod when conver-
sion rights exist, the Company will at all times reserve from 1ts authorized and unissued
Common Stock a sufficient number of shares of Common Stock to permit conversion 1n full
of the outstanding shares of Series B Preferred Stock at the Conversion Price from time to
time 1n effect The Company represents and warrants that upon issuance, such shares of
Common Stock will be duly and validly 1ssued, fully paid and non-assessable

(c) The Company agrees that 1ts 1ssuance of Senes B Preferred
Stock shall constitute full authonty to 1ts officers and agents who are charged with the duty of
executing stock certificates to execute and 1ssue the necessary certificates for shares of Com-
mon Stock upon the conversion of Series B Preferred Stock

(d) The nght of each of the Holders to convert its shares of Senes B
Preferred Stock shall be exercised by delivening to the Company (1) a certificate or certificates
for the shares of Senes B Preferred Stock to be converted, duly endorsed or assigned 1n blank
to the Company and (11) a conversion notice stating that the Holder elects to convert such
shares and stating the names and addresses in which the certificates for shares of Common
Stock are to be 1ssued (the “Notice of Conversion™) As soon as practicable after the conver-
ston of Senes B Preferred Stock and in any event within three Trading Days thereafter, the
Company shall issue to the holder a certificate or certificates for the number of shares of
Common Stock to which the holder 1s entitled  If the shares of Senes B Preferred Stock rep-
resented by the certificates delivered to the Company are not converted 1n full, the Company
shall deliver to the holder a new certificate for the shares of Series B Preferred Stock not con-
verted

(e) Adjustments to Conversion Price for Diluting Issues

(1)  Special Defimtions For purposes of this subsection 6(¢), the following
definitions shall apply

(A)  “Option” shall mean nights, options or warrants to subscribe for, pur-
chase or otherwise acquire Common Stock or Convertible Secunities, excluding such nights,
options or warrants 1ssued to employees, directors or consultants of the Company as approved
by the Board of Directors or pursuant to plans or arrangements approved by the Board of Di-
rectors for the purpose of compensation or similar payment in connection with employment or
services rendered to the Company or its Subsidiaries

(B) “Convertible Secunities” shall mean any evidences of indebtedness,
shares or other secunties directly or indirectly convertible into or exchangeable for Common
Stock other than those described 1n subsection (A) above, excluding such evidences of indebt-
edness, shares or other secunties 1ssued to current or former employees, directors or consult-
ants of the Company or any of its Subsidianies as approved by the Board of Directors or pur-
suant to plans or arrangements approved by the Board for the purpose of compensation or
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similar payment in connection with employment or services rendered to the Company or 1its
Subsidianies

(C) “Trading Price” as of the date 1t 1s to be measured, means the closing
price per share of the Common Stock on the principal secunities market on which the Com-
mon Stock may at the time be listed or, 1f on such day the Common Stock 1s not so histed, the
closing sales price per share on the Nasdaq National Market, or, 1f on such day the Common
Stock 1s not quoted on the Nasdaq National Market, the average of the highest bid and lowest
asked price on such day in the domestic over-the-counter market as reported by the National
Quotation Bureau, Incorporated, or any similar successor organization, n each such case av-
eraged over a period of 15 consecutive Trading Days consisting of the day as of which the
current fair market value of a Common Share 1s being determined (or if such day 1s not a
Trading Day, the Trading Day next preceding such day) and the 14 consecutive Trading Days
prior to such day, provided, that for purposes of determining whether an adjustment 1s re-
qurred pursuant to Section 6(e)(11) upon an underwnitten public offering or private placement
of Common Stock 1n which the purchasers receive registration nghts (commonly referred to
as a private investment 1n public equity) by the Company, Trading Price shall mean, as of the
date 1t 1s to be measured, 90% of the closing price per share of the Common Stock on the
principal securities market on which the Common Stock may at the time be listed or, 1f on
such day the Common Stock 1s not so listed, the closing sales prices quoted on the Nasdaq
National Market, or 1f on such day the Common Stock 1s not quoted on the Nasdaq National
Market, the average of the highest bid and the lowest asked price on such day in the domestic
over-the-counter market as reported by the National Quotation Bureau, Incorporated, or any
similar successor organization, in each case averaged over a period of five consecutive Trad-
ing Days consisting of the day as of which the current fair market value of a share of Com-
mon Stock 1s being determined (which, 1n the case of an underwnitten offering or private
placement of Common Stock 1 which the purchasers receive registration rights (commonly
referred to as a private investment in public equity), shall be the date of the underwnting
agreement or share purchase agreement, as the case may be) and the four consecutive Trading
Days prior to such day If on the date for which current fair market value 1s to be determined
the Common Stock 1s not listed on any secunities exchange or quoted 1n the Nasdaq National
Market or the over-the-counter market, the current fair market value of the Common Stock
shall be the highest price per share which the Company could then obtain from a willing
buyer (not a current employee or director) for Common Stock sold by the Company, from au-
thorized but unissued shares, as determined 1n good faith by the Board of Directors of the
Company, unless prior to such date the Company has become subject to a merger, acquisition
or other consolidation pursuant to which the Company 1s not the surviving party, in which
case the current fair market value of the Common Stock shall be deemed to be the value re-
ceived by the holders of the Common Stock for each share thereof pursuant to the Company’s
acquisition
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(D)  “Additional Shares of Common Stock” shall mean all shares of Com-
mon Stock 1ssued (or, pursuant to subsection 6(e)(11) below, deemed to be 1ssued) by the
Company after the Issue Date, other than shares of Common Stock, Options, Rights to Ac-
quire Common Stock or Convertible Secunties (1) 1ssued to employees, officers or directors
of, or consultants or advisors to the Company or any of its subsidiaries, pursuant to stock pur-
chase or stock option plans or other arrangements that are approved by the Board of Directors
of the Company for the purpose of compensation or similar payment in connection with em-
ployment or services rendered to the Company or 1ts Subsidianes and (11) 1ssued upon exer-
cise of any Options, Rights to Acquire Common Stock or Convertible Securities outstanding
on the date hereof

(E)  “Rughts to Acquire Common Stock” (or “Rights™) shall mean all nghts

1ssued by the Company to acquire Common Stock whether by exercising of a warrant, option
or simular call, or conversion of any existing instruments, 1n either case for consideration
fixed, 1n amount or by formula, as of the date of 1ssuance, excluding nghts 1ssued pursuant to
any shareholder nghts plan of the Company, such nghts 1ssued to current or former employ-
ees, directors or consultants of the Company as approved by the Board of Directors or pursu-
ant to plans or arrangements approved by the Board of Directors for the purpose of compensa-
tion or stmilar payment 1n connection with employment or services rendered to the Company
or its Subsidianes

(1)  Issuance of Secuntiecs Deemed Issuance of Additional Shares of Com-

mon Stock If the Company at any time or from time to time after the Issue Date 1ssues any
Options or Convertible Secunities or Rights to Acquire Common Stock, then the maximum
number of shares of Common Stock (as set forth in the instrument relating thereto without
regard to any provision contained therein for a subsequent adjustment of such number) 1ssu-
able upon the exercise of such Options or Rights to Acquire Common Stock or, 1n the case of
Convertible Secunties, 1ssuable upon the conversion or exchange of such Convertible Secun-
ties, in each case, on the date of their 1ssuance, shall be deemed to be the number of Addi-
tional Shares of Common Stock 1ssued as of the time of such 1ssue, provided, however, that in
any such case

(A)  no further adjustment in the Conversion Price shall be made upon the
subsequent 1ssuance of shares of Common Stock upon the exercise of such Options or
Rughts to Acquire Common Stock or upon the conversion or exchange of such Con-
vertible Securnties,

(B)  upon the expiration or termination of any unexercised Option, Right to
Acquire Common Stock or Convertible Security (in each case, 1n whole or 1n part), the
Conversion Price shall be adjusted immediately to reflect the applicable Conversion
Price which would have been 1n effect had such Option, Right to Acquire Common




Stock or Convertible Secunty (to the extent outstanding immediately prior to such ex-
piration or termination) never been 1ssued,

(C)  if with respect to any Option, Right to Acquire Common Stock or Con-
vertible Secunty, there shall have been an increase or decrease, with the passage of
time or otherwise, in the consideration (determined pursuant to subsection 6(e)(1v) be-
low) payable upon the exercise, conversion or exchange thereof, then the Conversion
Price then 1n effect shall be readjusted by (x) treating the Additional Shares of Com-
mon Stock, if any, actually issued or 1ssuable pursuant to the previous exercise of such
Option, Right to Acquire Common Stock or Convertible Secunty as having been 1s-
sued or 1ssuable for the consideration actually receirved and receivable therefor and
(y) treating any Option, Right to Acquire Common Stock or Convertible Secunty
which remains outstanding as being subject to exercise, conversion or exchange on the
basis of such revised consideration payable as shall be in effect at such time, and

(D) 1nthe event of any change 1n the number of shares of Common Stock
issuable upon the exercise, conversion or exchange of any Option, Right or Converti-
ble Secunty, including, but not limited to, a change resulting from the anti-dilution
provisions thereof, the Conversion Price then in effect shall forthwith be readjusted to
such Conversion Price as would have been obtained had the Conversion Price adjust-
ment that was originally made upon the 1ssuance of such Option, Right to Acquire
Common Stock or Convertible Security which were not exercised, converted or ex-
changed prior to such change been made upon the basis of such change, but no further
adjustment shall be made for the actual 1ssuance of Common Stock upon the exercise
or conversion of any such Option, Right to Acquire Common Stock or Convertible
Secunty

(1) Adjustment of Conversion Price upon Issuance of Additional Shares of
Common Stock If the Company shall at any time after the Issue Date 1ssue Additional Shares

of Common Stock (including Additional Shares of Common Stock deemed to be 1ssued pur-
suant to subsection 6(e)(11), but excluding shares 1ssued as a dividend or distribution as pro-
vided 1n subsection 6(g) or upon a stock split or combination as provided in subsection 6(f)),
without consideration or for consideration per share of less than the Trading Price, then and 1n
such event, the Conversion Price shall be reduced, concurrently with such issuance, to a price
(calculated to the nearest cent) determined by multiplying such Conversion Price then in ef-
fect by a fraction, the numerator of which shall be the sum of (A) the number of shares of
Common Stock outstanding, on a Fully Diluted basis, immediately prior to such 1ssuance plus
(B) the number of shares of Common Stock which the aggregate consideration received by
the Company for the total number of Additional Shares of Common Stock so 1ssued or
deemed to be 1ssued would purchase at the Trading Price, and the denominator of which shall
be the sum of (1) the number of shares of Common Stock outstanding, on a Fully Diluted ba-
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sis, immediately prior to such 1ssuance plus (2) the number of such Additional Shares of
Common Stock so 1ssued or deemed to be 1ssued

Notwithstanding the foregoing, the applicable Conversion Price shall not be
reduced 1f the amount of such reduction would be an amount less than $ 01, but any such
amount shall be carned forward and reduction with respect thereto made at the time of and
together with any subsequent reduction which, together with such amount and any other
amount or amounts so carried forward, shall aggregate $ 01 or more

(v)  Determination of Value of Consideration For purposes of this subsec-
tion 6(e), the value of the consideration received by the Company for the 1ssuance of any Ad-
ditional Shares of Common Stock shall be computed as follows

(A)  Cash and Property Such consideration shall

(1)  1nsofar as 1t consists of cash, be computed as the aggregate of
cash received by the Company,

) insofar as 1t consists of property other than cash (subject to sub-
section (3) below), be computed at the fair market value thereof at the time of
such 1ssue, as determined 1n good faith by the Board of Directors,

3) insofar as 1t consists of secunties, be computed as follows the
closing price per share of such secunties on the principal securities market on
which such securities may at the time be hsted or, if on such day such secun-
ties are not so listed, the closing sales price per share on the Nasdaq National
Market, or, if on such day such secunities are not quoted on the Nasdaq Na-
tional Market, the average of the highest bid and lowest asked price on such
day 1n the domestic over-the-counter market as reported by the National Quo-
tation Bureau, Incorporated, or any similar successor organization, 1n each
such case averaged over a penod of 15 consecutive Trading Days consisting of
the day as of which the current fair market value of such secunties 1s being de-
termined (or if such day 1s not a Trading Day, the Trading Day next preceding
such day) and the 14 consecutive Trading Days prior to such day If on the
date for which current fair market value 1s to be determined such secunties are
not listed on any secunities exchange or quoted on the Nasdaq National Market
or the over-the-counter market, the current fair market value of such secunities
shall be the highest price per share which the Company could then obtain from
a willing buyer (not a current employee or director) for such securities sold by
the Company, from authonzed but unissued shares, as determined 1n good faith
by the Board of Directors of the Company, unless prior to such date the Com-
pany has become subject to a merger, acquisition or other consolidation pursu-
ant to which the Company 1s not the surviving party, in which case the current
fair market value of such secunities shall be deemed to be the value received by
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the holders of such securities for each share thereof pursuant to the Company’s
acquisition, and

(4)  1n the event Additional Shares of Common Stock are 1ssued to-
gether with other shares or secunties or other assets of the Company for con-
sideration which covers both, be the proportion of such consideration so re-
ceived, computed as provided in subsections (1) through (3) above, as deter-
mined 1n good faith by the Board of Directors

(B) Options, Rights and Convertible Secunities The consideration per
share received by the Company for Additional Shares of Common Stock deemed to

have been 1ssued pursuant to subsection 6(e)(11), relating to Options, Rights to Acquire
Common Stock and Convertible Securities, shall be determined by dividing

(1)  the total amount, if any, received or receivable by the Company
as consideration for the 1ssuance of such Options, Rights or Convertible Secu-
nties, plus the aggregate amount of additional consideration expected to be
payable to the Company (as determined 1n good faith by the Board of Direc-
tors) upon the exercise of such Options or Rights to Acquire Common Stock or
upon the conversion or exchange of such Convertible Securities, by

(2) the maximum number of shares of Common Stock 1ssuable
upon the exercise of such Options or Rights to Acquire Common Stock or
upon the conversion or exchange of such Convertible Secunities

® Adjustment for Stock Splits and Combinations If the Company
shall at any time or from time to time after the Issue Date effect a subdivision of the out-

standing Common Stock, the Conversion Price then 1n effect immediately before that subdivi-
sion shall be proportionately decreased If the Company shall at any time or from time to
time after the Issue Date combine the outstanding shares of Common Stock, the Conversion
Price then 1n effect immediately before the combination shall be proportionately increased
Any adjustment under this section shall become effective at the time the subdivision or com-
bination becomes effective

(2)  Adjustment for Certain Dividends and Distributions In the
event the Company at any time or from time to time after the Issue Date shall make or 1ssue a

dividend or other distribution payable in Additional Shares of Common Stock, then and in
each such event the Conversion Price then 1n effect shall be decreased as of the time of such
issuance, multiplying such Conversion Price by a fraction, the numerator of which shall be the
total number of shares of Common Stock outstanding on a Fully Diluted basis, immediately
prior to such 1ssuance and the denominator of which shall be the total number of shares of
Common Stock outstanding, on a Fully Diluted basis, immediately prior to such i1ssuance plus
the number of such Additional Shares of Common Stock issued in payment of such dividend




-23-

or distribution, provided that no such adjustment shall be made if the Holders receive such
dividend or distribution For purposes of this subsection (g), the number of shares of Com-
mon Stock at any time outstanding shall not include shares held in the treasury of the Com-
pany The Company will not pay any dividend or make any distribution on shares of Com-
mon Stock held n the treasury of the Company

(h) Adjustments for Other Dividends and Distributions In the
event the Company at any time, or from time to time, after the Issue Date shall make or 1ssue

a dividend or other distnbution payable in securities of the Company (other than shares of
Common Stock) or other assets or properties, then, and 1n each such event, provision shall be
made so that the holders of shares of the Senies B Preferred Stock (whether then outstanding
or thereafter i1ssued) shall recerve upon conversion thereof, 1n addition to the number of shares
of Common Stock receivable thereupon, the amount of secunities of the Company or such
other assets or properties that they would have received had their Senes B Preferred Stock
been converted into Common Stock on the date of such event and had thereafter, during the
period from the date of such event to and including the Conversion Date, retained such securi-
ties receivable by them as aforesaid during such perniod giving application to all adjustments
called for during such period, under this section with respect to the nghts of the holders of the
Series B Preferred Stock, provided that no such provision or adjustment shall be made 1f the
holders of the Senes B Preferred Stock receive such dividend or distribution

6)) Adjustment for Reclassification, Exchange or Substitution If
the Common Stock issuable upon the conversion of the Senies B Preferred Stock shall be

changed into the same or a different number of shares of any class or classes of stock and
other secunties and property, whether by capital reorganization, reclassification, or otherwise
(other than a subdivision or combination of shares, stock dividend, merger, consolidation, as-
set sale or other transaction provided for elsewhere 1n this Section 6), then and 1n each such
event the holder of each share of Senes B Preferred Stock (whether then outstanding or there-
after 1ssued) shall have the nght thereafter to convert such share into the kind and amount of
shares of stock and other securities and property recervable upon such reorganization, reclas-
stfication or other change, by holders of the number of shares of Common Stock into which
all such shares of Senies B Preferred Stock might have been converted immedsately prior to
such reorganization, reclassification, or change, all subject to further adjustment as provided
herein or with respect to such other securities or property by the terms thereof In case of
such change (other than a subdivision or combination of shares, stock dividend, merger, con-
sohidation, asset sale or other transaction provided for elsewhere 1n this Section 6), appropnate
adjustment will be made 1n the application of the provisions of this Section 6 with respect to
the nghts of the Holders after the capital reorganization, reclassification or other such change
to the end that the provisions of this Section 6 (including adjustment of the Conversion Price
then 1n effect and the number of shares 1ssuable upon conversion of the Senies B Preferred
Stock) will be applicable after that event and be as nearly equivalent as practicable




) Reorganizations, Mergers, Consolidations or Asset Sales If at
any time after the Issue Date there 1s a merger, consolidation, recapatalization, sale of all or

substantially all of the Company’s assets, reorganization or other business combination trans-
action, in each case mnvolving the Common Stock (collectively, a “Capital Reorganization™)
(other than a recapitalization, subdivision, combination, reclassification, exchange or substitu-
tion of shares or other transaction provided for elsewhere 1n this Section 6), as part of such
Capital Reorganization, provision will be made so that the Holders (whether then outstanding
or thereafter 1ssued) will thereafter be entitled to receive upon conversion of the Series B Pre-
ferred Stock the number of shares of stock or other securities or property to which a holder of
the number of shares of Common Stock deliverable upon conversion would have been entitled
on such Capital Reorgamization, subject to adjustment 1n respect to such stock or securities by
the terms thereof In case of any such Capital Reorganization (other than a recapitalization,
subdivision, combination, reclassification, exchange or substitution of shares or other transac-
tion provided for elsewhere 1n this Section 6), appropnate adjustment will be made 1n the ap-
plication of the provisions of this Section 6 with respect to the nghts of the Holders after the
Capital Reorgamzation to the end that the provisions of this Section 6 (including adjustment
of the Conversion Price then 1n effect and the number of shares 1ssuable upon conversion of
the Senies B Preferred Stock) will be applicable after that event and be as nearly equivalent as
practicable In the event that (1) the Company does not redeem the Senes B Preferred Stock
in full pursuant to Section 8A on or prior to the effective date of the Capital Reorganization,
(11) the Company 1s not the surviving entity of any such Capital Reorganization, and (111) such
Capital Reorganization does not result in the purchase of all of the Senies B Preferred Stock
pursuant to Section 9(E) hereof or the Series B Preferred Stock converting pursuant to Section
7(b) hereof, each share of Series B Preferred Stock shall become shares of preferred stock of
such surviving entity, with the same powers, nghts and preferences as provided herein

(k) No Effect on Accretion Nothing 1n this Section 6 shall affect
the continued Accreted Stated Value on the Senes B Preferred Stock or the Company’s obli-
gations under Section 3 1n accordance with the terms of this Certificate of Designation

)] Certificate as to Adjustments Upon the occurrence of each ad-
Justment or readjustment of the Conversion Price pursuant to this Section 6, the Company at
1ts expense shall promptly compute such adjustment or readjustment 1n accordance with the
terms hereof and furnish by certified or registered mail to each Holder, if any, of Series B Pre-
ferred Stock outstanding at such Holder’s address shown 1n the Company’s registry, a certifi-
cate setting forth such adjustment or readjustment and showing 1n reasonable detail the facts
upon which such adjustment or readjustment is based and shall file a copy of such certificate
with 1ts corporate records Any objection to such computation contained 1n any such certifi-
cate shall be made in wniting and shall be sent by mail to the Company at 12220 El Camino
Real, Suite 400, San Diego, California 92130, or such other address as shall be set forth in the
certificate containing such computation, within 10 Business Days of receipt of such computa-
tion by the applicable holder or shall otherwise be deemed to be waived, provided that no
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such waiver shall take effect if all relevant information required to make a complete evalua-
tion of the computation was not provided in the notice The Company shall also, upon the
reasonable written request of any Holder, furnish or cause to be furnished to such Holder a
simular certificate setting forth (1) such adjustments and readjustments, (11) the Conversion
Price then n effect, and (111) the number of shares of Common Stock and the amount, 1f any,
of other property which then would be received upon the conversion of Senies B Preferred
Stock Despite such adjustment or readjustment, the form of each or all Series B Preferred
Stock certificates, 1f the same shall reflect the initial or any subsequent Conversion Price,
need not be changed in order for the adjustments or readjustments to be valid 1n accordance
with the provisions of this Certificate of Designation, which shall control

(m) Transfer Taxes The Company shall pay any and all documen-
tary, stamp, 1ssue or transfer taxes, and any other similar taxes payable in respect of the 1ssue
or dehivery of shares of Common Stock upon conversion of shares of Series B Preferred Stock
pursuant hereto, provided, however, that the Company shall not be required to pay any tax
which may be payable 1n respect of any transfer involved in the 1ssue or delivery of shares of
Common Stock 1n a name other than that of the holder of the shares of Series B Preferred
Stock to be converted and no such 1ssue or delivery shall be made unless and until the person
requesting such 1ssue or delivery has paid to the Company the amount of any such tax or has
established, to the reasonable satisfaction of the Company, that such tax has been paid

(n)  Definition of Common Stock For purposes of this Section 6,
“Common Stock” includes any stock of any class of the Company which has no stated prefer-
ence 1n respect of dividends or of amounts payable in the event of any voluntary or involun-
tary liquidation, dissolution or winding-up of the Company and which 1s not by its terms sub-
Ject to redemption by the Company However, subject to the provisions of subsections
6(1) and 6(), shares 1ssuable on conversion of shares of the Series B Preferred Stock shall in-
clude only shares of the class designated as Common Stock of the Company on the Issue
Date, subject to adjustment 1n accordance with subsections 6(e) through 6(j) above, provided
that, 1f at any time there shall be more than one resulting class, the shares of each such class
then so 1ssuable shall be substantially 1n the proportion which the total number of shares of
such class resulting from all such reclassifications bears to the total number of shares of all
such classes resulting from all such reclassifications

(0) No Adjustment Less Than Par Value No adjustment in the
Conversion Price shall reduce the Conversion Price below the then par value of the Common
Stock

(p)  Limtations on Issuances Notwithstanding anything to the con-
trary contained herein, 1n no event shall the Company be required by the provisions hereof to
1ssue shares of Common Stock upon conversion of shares of Senies B Preferred Stock 1n an
amount which, when taken together with any shares of Common Stock previously 1ssued




upon conversion of shares of Series B Preferred Stock or exercise of any Warrant, would ex-
ceed 19 9% of the number of shares of Common Stock outstanding on the Date of Closing
(the “Issuable Maximum™), unless Sharcholder Approval (as defined below) has been ob-
tamned At such time as the shares of Common Stock 1ssuable upon conversion of shares of
Series B Preferred Stock, when taken together with the aggregate number of shares of Com-
mon Stock that would then be 1ssuable upon exercise of any Warrant plus any shares of
Common Stock previously 1ssu